This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System— United State3 Séries 



FEDERAL REPORTER 

WITH KEY-NUMBER ANNOTATIONS 



VOLUME 222 



PERMANENT EDITION 



CASES ARGUED AND DETERMINED 

m THE 

CIRCUIT COURTS OF APPEALS AND 
DISTRICT COURTS OF THE 
UNITED STATES 



JUNE — JULY, 1915 



ST. PAUL 
WEST PUBLISHING CO. 

1915 



Copyright, 1915 

BT 

WEST PUBLISHING COMPANY 
(222 FED.) 



FEDERAL REPORTER, VOLUME 222 



JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WBNDELL HOLMES, Circuit Justice Washington. D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge , New Haven, Conn. 

Hon. ED WIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York .New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York .New York, N. Y. 

Hon. JTILIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. 0. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wiltnington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware... Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania. .Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. n. Pennsylvania Philadelphia. Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

(Y) 



Vi 222 FEDERAL REPORTER 



FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C. 1 Greenville, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynehburg. Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsviile, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama Montgomcry, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sberman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mien. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michlgan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigau ...Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohio Cleveland, ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio ....Columbus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee... .Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D.Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

1 Recess appointment March 9, 1915. 



JDDGES OF THE COURTS Vil 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. KBNESAW M. LANDIS, DlBtrlct Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HTIMPHREY, District Judge, S. D. Illinois Springfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsln Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, Iowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge. W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. Iowa Cresco, Iowa. 

Hon. MARTIN J. WADE, District Judge, S. D. Iowa Davenport, Iowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJ. F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDK1N, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hou. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

* 



CASES REPORTED 



Page 
A. A. Raven, The CD. C.) 958 

Abbott, S. B. & B. W. Fleisher v. (C. C. 



A.) 



211 



Adams, American Bail Bearing Co. v. (D. 

C.) 96T 

Allen, Jouras v. (C. C. A.) 756 

American Bail Bearing Co. v. Adams (D. 

C.) 967 

American Bonding Co. of Baltimore v. Sim- 
ples Electrical Co. (C. C. A.) 1021 

American Brake Shoe & Foundry Co. v. 

Hoadley Brake Shoe Co. (D. C.) 327 

American Laboratories, United States v. 

(D. C.) 104 

American Locomotive Co., Park Square 

Automobile Station v. (D. C.) 979 

American Player Action Co., Autopiano 

Co. v. (C. C. A.) 276 

American Product Co., In re (D. C.) 12d 

American Surety Co. of New York v. Con- 

way (D. C.) 140 

American Thermos Bottle Co. v. Semple 

(D. C.) 942 

Anaconda Copper Min. Co., Geddes v. (D. 

C.) 129 

Armour & Co. v. United States (C. C. A.). . 233 

Associated Trust, In re (D. O.) 1012 

Atlas Embroidery Works, Loeb & Schoen- 

feld Co. v., two cases (D. C.) 71 

Audubon Nat. Bank, Ballard v. (C. C. A.) 57 
Automobile Co-op. Ass'n of America, In re 

(D. C.) 345 

Autopiano Co. v. American Player Action 

Co. (C. C. A.) 276 

Autosales Gum & Chocolaté Co. v. Ryede 

Specialty Works (D. C.) 956 

Aviles, United States v. (D. C.) 474 

Aztec, The (D. C.) 169 

Baird Co., Kicholas Power Co. v. (D. C). . 933 
Ballard v. Audubon Nat. Bank (C. C. A.) . . 57 
Baltimore & O. R. Co. v. Smith (C. C. A.) 667 
Bankers' Surety Co. of Cleveland, Ohio, v. 

Maxwell (C. C. A.) 797 

Barkley, Shepherd v. (C. C. A.) 669 

Barnard v. Deming Co. (C. C. 'A.) 915 

Baxter v. Calhoun (D. C.) 111 

Beal-McDonnell & Co., Carpenter v. (D. C.) 453 
Becker Bros., Bush & Lane Piano Co. v. 

(C. C. A.) 902 

Bêler Water Heater Co., Pittsburgh Water 

Heater Co. v. (D. C.) 950 

Benthall Mach. Co. v. Debnam (D. C.) . . . 918 
Benthall Mach. Co. v. National Mach. Corp. 

(D. C.) 918 

Benthall Mach. Co. v. Virginia-Carolina 

Peanut Picker Co. (D. O.) 918 



Page 
B. F. Sturtevant Co., Terry Steam Turbine 

Co. v. (D. C.) 297 

Blair, Loveland & Ilinyan Co. v. (C. C. A.) 207 

Bloede v. Van Dyke (D. C.) 347 

Board of Com'rs of Weld County, Colo., 

Union Pac. R. Co. v. (C. C. A.) 651 

Board of Directors of City Schools of New 

Orléans, Faurie v. (C. C. A.) 251 

Board of Directors of City Schools of New 

Orléans, Quinlan v. (C. C. A.) 251 

Boggs v. Bright (D. C.) 714 

Bolles v. Kelley (C. C. A.) 63 

Boyle v. St. Louis & S. F. R. Co. (D. C). . 539 

Bradford v. United States (C. O. A.) 258 

Brady v. Kern (C. C. A.) 873 

Bright, Boggs v. (D. C.) 714 

Bristol Naval Stores Co. v. Florida Pine 

Land Co. (C. C. A.) - . 255 

Bronx Nat. Bank, Rosenthal v. (D. C.) 83 

Brunswick Refrigerating Co. v. Wolf, Sayer 

& Heller (C. C. A.) 916 

Burdick, Vrooman v. (C. C. A.) 900 

Burke v. Southern Pac. R. Co. of Califor- 

nia (D. C.) 97 

Burns, Cloquet Lumber Co. v. (C. C. A.) 857 
Bush & Lane Piano Co. v. Becker Bros. 

(C. C. A.) 902 

Bynum v. Johnston (C. C. A.) 659 

Calausky, Lehigh Valley Coal Co. v. (C. C. 

A.) 6*34 

Calhoun, Baxter v. (D. C.) 111 

Carpenter v. Beal-McDonnell & Co. (D. C.) 453 

Cefola, In re (D. C.) 171 

Central Trust Co. of New York v. Chicago 

& O. P. Elevated R. Co. (C. C. A.) 23G 

Chandler, Trowbridge v. (C. C. A.) 241 

Chase v. United States (C. C. A.) 593 

Channell Chemical Co. v. B. W. Hayden 

Co. (D. C.) 162 

Chatman, Norfolk Southern R. Co. v. (C. 

C. A.) 802 

Chicago Transp. Co., City of Chicago v. 

(C. C. A.) 238 

Chicago & O. P. Elevated R. Co., Central 

Trust Co. of New York v. (C. C. A.) 236 

Cliristopher Co., King Hardware Co. v. (C. 

C. A.) 224 

City of Chicago v. Chicago Transp. Co. (C. 

C. A.) 238 

City of New Orléans, Penn Bridge Co. v. 

(C. C. A.) 737 

City of New Orléans, Woodcock v. (C. C. 

A.) 260 

City of Wichita v. Wichita Water Co. 

(C. C. A.) 789 

Clauss v. Palmer Union Oil Co. (C. C. A.) 870 
Cloquet Lumber Co. v. Burns (C. C. A.).. 857 



222 F. 



(ix) 



222 FEDERAL REPORTER 



Page 
Compania Metalurgica Mexicana, Garvey 

v. (D. C.) 732 

Continental Trust Co. v. Tallassee Falls 

Mfg. Co. (D. C.) 694 

Continental & Commercial Trust & Sav- 

ings Bank v. Pacific Coast Pipe Co. (C. 

C. A.) 781 

Conway, American Surety Co. of New York 

v. (D. C.) 140 

Cooke Jellico Coal Co., Glover Mach. 

Works v. (D. C.) 531 

Cornell Co. v. Schuylkiil County (C. C. A.) 876 
Corrugated Bar Co., Trussed Concrète 

Steel Co. v. (C. C. A.) 514 

C. R. Baird Co., Nicholas Power Co. v. 

(D. C.) 933 

Cribben & Sexton Co. v. North End House 

Furnishing Co. (C. C. A.) 830 

Crites v. United States (C. C. A.) 1022 

Cunningham, Keane Wonder Min. Co. v. 

(C. C. A.) 821 

Daimler Import Co. v. Daimler Motoren Ge- 

sellsehaft (C. C. A.) 259 

Daimler Motoren Gesellschaft, Daimler Im- 
port Oo. v. (C. C. A.) 259 

Debnam, Benthall Mach. Co. v. (D. C.) . . . 918 

Deere Plow Co. v. Mowry (C. C. A.) 1 

Delaware, L. & W. R. Co., Palmer v. (D. 

C.) 461 

Deming Co., Barnard v. (C. C. A.) 915 

Dene Steam Shipping Co., Schirm v. (D. 

C.) 587 

Denver & R. G. R. Co. v. Mills (C. C. A.) . . 481 

Détroit Body Co., In re (D. C.) 569 

Devine v. Insull (C. C. A.) 236 

Dinet v. Rapid City, S. D. (C. C. A.) 497 

Doctor Jack Pot Min. Co., Work Min. & 

Mill. Oo. v. (C. C. A.) 216 

Dolbadarn Castle, The (C. C. A.) 838 

Dull v. Le Fevre (D. C.) 471 

Duluth S. S. Co. v. Pittsburgh S. S. Co. 

(C. C. A.) 834 

Du Pont de Nemours Powder Co. v. Mas- 

land (D. C.) 340 

Duvall v. Synod of Kansas of Presbyterian 
Church in United States of America (C. 
O. A.) , 669 

Eastman Kodak Co., Goodwin Film & 

Caméra Oo. v. (C. C. A.) 249 

E. I. Du Pont de Nemours Powder Co. v. 

Masland (D. C.) 340 

Eighteen Packages of Dental Instruments, 

United States v. (D. C.) 121 

Bllet-Kendall Shoe Co. v. Martin (C. C. 

A.) 851 

Elliott Co. v. Lagonda Mfg. Co. (D. C.) 946 

Elton, United States v. (D. C.) 428 

Erie R. Co., United States v. (D. C.) 444 

Etier, Kjaer & Isdahl v. (C. C. A.) 243 

E. W. Hayden Co., Channell Chemical Co. 

v. (D. C.) 162 

Faulk & Co., Steiner, Lobman & Frank v., 
two cases (O. C. A.) 61 

Faurie v. Board of Directors of City Schools 
of New Orléans (C. C. A.) 251 

Fernandez, Stern t. (a C. A.) 42 



Page 

Fisher, Sprigg v. (D. C.) 964 

Fleisher v. Abbott (O. C. A.) 211 

Florida E'ast Coast R. Co., United States 

v. (C. C. A.) 33 

Florida Pine Land Co., Bristol Naval 

Stores Co. v. (C. C. A.) 255 

Forestier, In re (D. C.) 537 

Fox, In re (D. C.) 135 

Free Sewing Mach. Co. v. Maund (C. C. A.)1022 

Galveston, II. & S. A. R. Co. v. United 

States (D. C.) 175 

Garvey v. Compania Metalurgica Mexicana 

(D. O.) 732 

Geddes v. Anaconda Copper Min. Co. 

(D. C.) 129 

General Equity Rule 75, In re (C. C. A.) 884 

Getty, Layne v. (O. C. A.) 917 

Gibbons v. Goldsmith (C. C. A.) 826 

Gilbert, The J. N. (C. C. A.) 37 

Gilbert, Hopkins v. (C. C. A.) 1022 

Glass v. United States (C. C. A.) 773 

Glover Mach. Works v. Cooke Jellico Coal 

Co. (D. C.) 531 

Goldberg, Trussed Concrète Steel Co. v. 

(C. C. A.) 500 

Golden v. New York, N. H. & H. R. Co. (D. 

C.) 348 

Goldsmith, Gibbons v. (C. C. A.) 826 

Goodman Mfg. Co. v. Pittsburg-Buffalo Co. 

(D. C.) 144 

Goodwin Film & Caméra Co. v. Eastman 

Kodak Co. (C. C. A.) 249 

Grande, Gulf Transit Co. v. (C. C. A.). . 817 
Great Lakes S. S. Co. v. Pittsburgh S. S. 

Co. (C. C. A.) 862 

Great Northern R. Co. v. Mustell (C. C. A.) 879 
Greaves, Ex parte, two cases (D. C.).... 157 
Grinnell Washing Mach. .Co., Newton 

Washing Mach. Co. v. (C. C. A.) 512 

Grubman, Hiram Walker & Sons v., four- 

teen cases (D. C.) 478 

Gulf Transit Co. v. Grande (C. C. A.).... 817 

Hamberg, Terminal Shipping Co. v. (D. C.)1020 

Hanges, Whitfield v. (C. C. A.) 745 

Harms & Francis, Day & Hunter v. Stern 

(D. C.).. 581 

Harrell, In re (D. C.) 160 

Hart Steel Co., Railroad Supply Co. v. (C. 

C. A.) 261 

Hayden Co., Channell Chemical Co. v. (D. 

C.) 162 

Heaslip, Hollander v. (C. C. A.) 808 

Heim v. Robt. G. Speer Corp. (C. C. A.) . . 914 

Herbert v. Shanley Co. (D. C.) 344 

Hidekuni Iwata v. United States (C. C. A.)1022 
Hiram Walker & Sons v. Grubman, four- 

teen cases (D. C.) 478 

Hoadley Brake Shoe Co., American Brake 

Shoe & Foundry Co. v. (D. C.) 327 

Hollander v. Heaslip (C. C. A.) 808 

Hopkins v. Gilbert (C. C. A.) 1022 

Howe, United States v. (D. C.) 96 

Hudson, Stewart v. (D. C.) 584 

Industrial Trust Co. v. Walsh (D. C.) 437 

Insull, Devine v. (C. C. A.) . . . ': 236 

Interborough Rapid Transit Co., Otis Ele- 
vator Co. v. (C. O. A.) 501 



CASES EEPOETED 



XI 



Page 
Interborough Rapid Transit Co., Sundh 

Electric Co. v. (O. C.) 334 

International Minerai Co., In re (D. C.) . . 415 
Iron City Sanitary Mfg. Co., Standard 

Sanitary Mfg. Co. v. (C. C. A.) 671 

Isojoki, Ex parte (D. C.) 151 

Jamesburg, The (D. C.) 961 

Jamison Bros. & Co., In re (D. C.) 92 

Jarnigan, Pennsylvania Min. Co. v. (C. C. 

A.) 889 

J. C. Stewart & Co. v. McLeod (C. C. A.) . . 253 
J. G. Christopher Co., King Hardware Co. 

v. (C. C. A.) 224 

Jimmerson, United States v. (C. C. A.).. 489 

J. N. Gilbert, The (C. C. A.) 37 

John Deere Plow Co. v. Mowry (C. C. A.) 1 
Johnson, St. Bernard Gypress Co. v. (C. 

C. A.) 246 

Johnston, Bynum v. (C. C. A.) 659 

Jouras v. Allen (C. O. A.) 756 

Jung Quey v. United States (C. C. A.)... 766 

Keane Wonder Min. Co. v. Cunningham 

(C. C. A.) 821 

Kelley, Bolles v. (C. C. A.) 63 

Kellogg Toasted Corn Flake Co., United 

States v. (D. C.) 725 

Kern, Brady v. (C. C. A.) 873 

Kilbourne, Tobey v. (C. C. A.) 760 

King Hardware Co. v. J. G. Christopher 

Co. (C. C. A.) 224 

Kjaer & Isdahl v. Etier (C. C. A.) 243 

K. Marks & Co., In re (C. O. A.) 52 

Kupper, Westinghouse Electric & Mfg. Co. 

v. (C. C. A.) 1023 

Lagonda Mfg. Co., Elliott Co. v. (D. C.) 946 
Larkin-Green Logging Co. v. Sabin (C. C. 

A.) 814 

Layne v. Getty (C. C. A.) 917 

Le Fevre, Dull v. (D. O.) 471 

Lehigh Valley Coal Co. v. Calausky (C. 

C. A.) 664 

Lehigh Val. R. Co., United States v. (D. 

C.) 685 

L. É. Waterman Co. v. Standard Drug Co. 

(C. C. A) 1023 

Lewellyn v. Pittsburgh, B. & L. E. R. Co. 

(C. C. A.) 177 

Lewellyn v. Pittsburgh, M. & Y. R. Co. (C. 

C. A.) 177 

Lew Ling Chong v. United States (C. C. A.) 195 

Linker, In re (D. C.) 173 

Lipp Co., Wayman v. (D. C.) 679 

Loeb & Schoenfeld Co. v. Atlas Embroid- 

ery Works, two cases (D. C.) 71 

Loewe v. Union Sav. Bank (D. C.) 342 

Louis Lipp Co., Wayman v. (D. C.) 679 

Love v. Pavlovich (C. C. A.) 842 

Loveland & Hinyan Co. v. Blair (C. C. A.) 207 

Lucia, The (D. C.) 1015 

Lugano, The (C. C. A.) 230 

McClelland v. Rose (C. C. A.) 67 

McCormick Waterproof Portland Cernent 

Co. v. Médusa Concrète Waterproofing Co. 

(C. C. A.) 288 

McDougal, Mudge v. (D. C.) 562 



Page 

McLeod. J. C. Stewart & Co. v. (C. O. A.) 253 

Marks & Co., In re (C. C. A.) 52 

Martin, Ellet-Kendall Shoe Co. v. (C. C. 

A.) 851 

Masland, E. I. Du Pont de Nemours Pow- 

der Co. v. (D. C.) 340 

Maund, Free Sewing Mach. Co. v. (C. C. 

A.) 1022 

Maxwell, Bankers' Surety Co. of Cleveland, 

Ohio, v. (C. C. A.) 797 

Mayer v. Wells (C. C. A.) 881 

Médusa Concrète Waterproofing Co., Mc- 
Cormick Waterproof Portland Cément 

Co. v. (C. C. A.) 288 

Merrell-Soule Co. v. Natural Dry Milk Co., 

three cases (C. C. A.) 913 

Merrell-Soule Co. v. Powdered Milk Co. of 

America (C. C. A.) 911 

Mills, Denver & R. G. R. Co. v. (C. C. A.) 481 
Mowry, John Deere Plow Co. v. (C. C. A.) 1 

Mudge v. McDougal (D. C.) 562 

Mustell, Great Northern R. Co. v. (C. C. 

A.) . .^ 879 

Mutual Ben. Life Ins. Co. v. Swett (C. C. 

A.) 200 

National Dump Car Co., Ralston Steel Car 

Co. v. (D. C.) 590 

National Mach. Corp., Benthall Mach. Co. 

v. (D. C.) 918 

National Malléable Castings Co. v. T. H. 

Symington Co. (D. C.) 517 

National Surety Co., Wells v. (C. C. A.) 8 
Natural Dry Milk Co., Merrell-Soule Co. 

v., three cases (O. C. A.) 913 

Newton Washing Mach. Co. v. Grinnell 

Washing Mach. Co. (C. C. A.) 512 

New York, N. H. & H. R. Co., Golden v. 

(D. C.) 348 

Nicholas Power Co. v. C. R. Baird Co. 

(D. C.) 933 

Norfolk Southern R, Co. v. Chatman (C. 

C. A.) 802 

Noms, United States v. (C. C. A.) 14 

North End House Furnishing Co., Cribben 

& Sexton Co. v. (C. C. A.) 830 

Oregon-Washington R. & Nav. Co. v. Unit- 
ed States (C. C. A.) 887 

Otis Elevator Co. v. Interborough Rapid 
Transit Co. (C. C. A.) 501 

Our Rule 15, In re (C. C. A.) 884 

Pacific Coast Pipe Co., Continental & Com- 
mercial Trust & Savings Bank v. (C. C. 

A.) 781 

Palmer v. Delaware, L. & W. R. Co. (D. 

C.) 461 

Palmer Union Oil Co., Clauss v. (C. C. A.) 870 

Parker v. Parker (C. C. A.) 188 

Park Square Automobile Station v. Ameri- 
can Locomotive Co. (D. C.) 979 

Patterson v. United States (C. C. A.) 599 

Pavlovich, Love v. (C. C. A.) 842 

Pedriek Pennsylvania R. Co. v. (D. C.).. 75 

Peelle Co. v. Rashkin (C. C. A.) 293 

Penhollow. Vrooman v. (C. C. A.) 894 

Penn Bridge Co. v. New Orléans (C. C. A.) 737 
Pennsylvania Min. Co. v. Jarnigan (C. C. 
A.) 889 



xu 



222 FEDERAL REPORTER 



Page 
Pennsylvania B, Co. v. Pedrick (D. C.) . . . 75 
Philadelphia & Reading Coal & Iron Co., 

Smolik v. (D. C.) 148 

Philadelphia & Reading Coal & Iron Co., 

Tobias v. (D. C.) 148 

Pittsburgh, B. & L. E. R. Co., Lewellyn v. 

(C. C. A.) 177 

Pittsburgh, M. & Y. R. Co., Lewellyn v. 

(C. C. A.) 177 

Pittsburgh-Buffalo Co., Goodman Mfg. Co. 

v. (D. C.) 144 

Pittsburgh S. S. Co. v. Duluth S. S. Co. (C. 

C. A.) 834 

Pittsburgh S. S. Co., Great Lakes S. S. 

Co. v. (C. C. A.) 862 

Pittsburgh Water Heater Co. v. Bêler Wa- 

ter Heater Co. (D. C.) 950 

Porter Gildersleeve Co. v. Walling (D. C.)1002 
Portland Wood Pipe Co. v. Slick Bros. 

Const. Co. (D. C.) 528 

Powdered Milk Co. of America, Merrell- 

Soule Co. v. (C. C. A.) 911 

Progressive Wall Paper Corp., In re (D.. C.) 87 
Psimoules, Ex parte (D. C.) 118 

Quinlan v. Board of Directors of City 
Schools of New Orléans (C. C. A.) 251 

Rabinowitz v. United States (C. C. A.) . . . 846 
Railroad Supply Co. v. Hart Steel Co. (C. 

C. A.) 261 

Ralli v. Societa Anonima di Navigazione a 

Vapore "G. L. Premuda" (D. C.) 994 

Ralston Steel Car Co. v. National Dump 

Car Co. (D. C.) 590 

Rapid CSty, S. D., Dinet v. (C. C. A.). .. . 497 

Rashkin, Peelle Co. v. (C. C. A.) 293 

Raven, The A. A. (D. C.) 958 

Raverat, United States v. (D. C.) 1018 

Rigsby, Texas & P. R. Co. v. (C. C. A.) 221 
Robt G. Speer Corp., Heim v. (C. C. A.) 914 
Rochester Sanitarium & Baths Co., In re 

(C. C. A.) 22 

Rockefeller, United States v. (D. C.).... 534 

Rose v. McClelland (C. C. A.) 67 

Rosenthal v. Bronx Nat. Bank (D. C.) 83 

Russell Grader Mfg. Co., Stockland v. (C. 

C. A.) 906 

Russell Wheel & Foundry Co.. In re (D. C.) 569 

Ruthven v. United States (C. C. A.) 70 

Ryede Specialty Works, Autosales Gum & 

Chocolaté Co. r. (D. C.) 956 

R. & W. Skirt Co., In re (C. C. A.) 256 

Sabin, Larkin-Green Logging Co. v. (C. C. 

A.) .... 814 

Safety Car Heating & Lighting Co. v. Unit- 
ed States Light & Heating Co. (D. C.) . . . 310 
Safety Car Heating & Lighting Co. v. 
United States Light & Heating Co. (D. 

C.) 318 

Safety Car Heating & Lighting Co. v. Unit- 
ed States Light & Heating Co. (D. C.) 320 
St. Bernard Cypress Co. v. Johnson (C. C. 

A.) 246 

St. Louis & S. F. R. Co., Boyle v. (D. C.) 539 
S. B. & B. W. FJeisher v. Abbott (C. C. A.) 211 
Schirm v. Dene Steam Shipping Co. (D. C.) 587 
Schuylkill Oounty, W. G. Cornell Co. v. 
(C. C. A.) 876 



Page 

Sellers v. United States (C. C. A.) 1023 

Semple, American Thermos Bottle Co. v. 

(D. C.) ". . . 942 

Shanley Co., Herbert v. (D. C.) 344 

Shepherd v. Barkley (C. C. A.) 669 

Simples Electrical Co., American Bonding 

Co. of Baltimore v. (C. C. A.) 1021 

Sisson, United States v. (D. C.) 693 

Slick Bros. Const. Co., Portland Wood 

Pipe Co. v. (D. C.) 52S 

Smith, Baltimore & O. R. Co. v. (C. C. A.) 067 

Smith, United States v. (D. C.) 165 

Smolik v. Philadelphia & Reading Coal & 

Iron Co. (D. C.) 148 

Societa Anonima di Navigazione a Vapore 

"G. L. Premuda," Ralli v. (D. C.) 994 

Southern Pac. Co. v. United States (C. 

C. A.) 46 

Southern Pac. R. Co. of California, Burke 

v. (D. C.) 97 

Speer Corp., Heim v. (O. C. A.) 914 

Spindle Top, The (C. C. A.) 37 

Sprigg v. Fisher (D. C.) 964 

Standard Drug Co., L. E. Waterman Co. 

v. (C. C. A.) 1023 

Standard Sanitary Mfg. Co. v. Iron City 

Sanitary Mfg. Co. (C. C. A.) 671 

Stearn Dredge No. 6, The (D. C.) 576 

Steiner, Lobman & Frank v. T. S. Faulk & 

Co., two cases (C. C. A.) 61 

Stenrper, In re (D. C.) 690 

Stern v. Fernandez (C. C. A.) 42 

Stern, T. B, Harms & Francis, Day & 

Hunter v. (D. C.) 581 

Stewart v. Hudson (D. C.) 584 

Stewart & Co. v. McLeod (C. C. A.) 253 

Stockland v. Russell Grader Mfg. Co. (C. 

C. A.) 906 

Straus, Victor Talking Mach. Co. v. (D. C.) 524 
Sturtevant Co., Terry Steam Turbine Co. 

v. (D. C.) 297 

Sundh Electric Co. v. Interborough Rapid 

Transit Co. (C. C.) 334 

Swett, Mutual Ben. Life Ins. Co. v. (C. 

C. A.) 200 

Symington Oo., National Malléable Cast- 

ings Co. v. (D. C.) 517 

Synod of Kansas of Presbyterian Church 

in United States of America, Duvall v. 

(C. C. A.) 669 

Tallassee Falls Mfg. Co., Continental Trust 

Co. v. (D. C.) 694 

T. B. Harms & Francis, Day & Hunter v. 

Stern (D. C.) 581 

Terminal Shipping Co. v. Hamberg (D. C.)1020 
Terry Steam Turbine Co. v. B. F. Sturte- 
vant Co. (D. C.) 297 

Texas & P. R. Co. v. Rigsby (C. O. A.) . . . 221 

Thompson, In re (D. C.) 167 

T. H, Symington Co., National Malléable 

Castings Co. v. (D. C.) 517 

Tobey v. Kilbourne (C. C. A.) 760 

Tobias v. Philadelphia & Reading Coal & 

Iron Co. (D. C.) 14S 

Tombach & McPhce, In re (D. C.) 171 

Towle, Tropical Fruit S. S. Co. v. (C. C. 
A.) 867 



CASES REPOKTKD 



Zlll 



Paga 
Trinidad Làke Petroleum Oo., United 

States Asphalt Refining Co. v., two cases 

(D. G.) 1000 

Tropical Fruit S. S. Co. v. Towle (C. C. A.) 807 

Trowbridge v. Cuandler (G. C. A.) 241 

Trussed Concrète Steel Co. v. Corrugated 

Bar Co. (C. C. A.) 514 

Trussed Concrète Steel Co. v. Goldberg (C. 

C. A.) 506 

T. S. Faulk & Co., Steiner, Iiobman & 

Frank v., two cases (C. C. A.) 01 

Turner, United States v. (C. C. A.) S'Jl 

Union Pac. R. Co. v. Board of Com'rs of 

Weld County, Oolo. (C. C. A.) 051 

Union Sav. Bank, Loewe v. (D. C.) 342 

United Shoe Machiner? Oo. of Xew Jersey, 

United States v. (D. C.) ,. . 349 

United States v. American Laboratories 

(D. C.) 104 

United States, Annour & Co. v. (C. C. A.) 233 

United States v. Aviles (D. C.) 474 

United States, Bradford v. (C. C. A.) 25S 

United States, Chase v. (C. C. A.) 5il3 

United States, Crites t. (C. C. A.) 1022 

United States v. Eighteen l'ackages of Den- 
tal Instruments (D. C.) 121 

United States v. Elton (D. C.) 428 

United States v. Erie R. Co. (D. C.) 444 

United States v. Florida East Coast R. Co. 

(C. C. A.) 33 

United States, Galveston, H. & S. A. R, 

Co. v. (D. C.) 1"5 

United States, Glass v. (C. C. A.) 773 

United States, Hidekuni Iwata v. (C. C. 

A.) 1022 

United States v. Howe (D. C.) 90 

United States v. Jimmerson (C. C. A.).... 48!J 
United States, Jung Qncy v. (C. C. A.). ... 706 
United States v. Kellogg Toasted Corn 

Flake Co. (D. C.) 725 

United States v. Lehigh Val. R. Co. (D. 

C.) 085 

United States, Lew Iving Cbong v. (C. C. 

A.) 195 

United States v. Norris (C. G. A.) 14 

United States, Oregon-Washington R. & 

Kav. Co. v. (C. C. A.) 887 

United States, Patterson v. (C. G. A.) 599 

United States, Rabinowitz v. (C. C. A.).. 840 

United States v. Raverat (D. C.) 1018 

United States v. Rockefeller (D. C.) 534 

United States, Ruthven v. (C. C. A.) 70 

United States, Sellers v. (C. C. A.) 1023 

United States v. Sisson (D. C.) 003 

United States v. Smith (D. C.) 16y 

United States, Southern Pac. Co. v. (C. 

C. A.) 46 

United States v. Turner (C. C. A.) 891 

United States v. United Shoe Machinery 

Co. of New Jersey (D. C.) 349 



Page 

United States, Walters v. (C. C. A.) 892 

United States, Waters-Pierce Oil Co. v. (C. 

C. A.) 09 

United States, Yee Et (Ep) v., sixteen 

cases (C. C. A.) 66 

United States v. Yee Fing (D. C.) 154 

United States Asphalt Refining Co. v. 

Trinidad Lake Petroleum Co., two cases 

(D. C.) 1006 

United States Light & Heating Co., Safety 

Car Heating & Lighting Co. v. (D. C.) 310 
United States Light & Heating Co., Safety 

Car Heating & Lighting Co. v. (D. C.) . . 318 
United States Light & Heating Co., Safety 

Car Heating & Lighting Co. v. (D. C.).. 320 
Ursone, In re (D. C.) 171 

Van Dyke, Bloede v. (D. C.) 347 

Victor Talking Mach. Co. v. Straus (D. C.) 524 
Virginia-Caroiina Peanut Picker Co., 

Benthall Mach. Co. v. (D. C.) 918 

Vrooman v. Burdick (C. C. A.) 900 

Vrooman v. Penhollow (C. C. A.) 894 

Walker & Sons v. Grubman, fourteen cases 

(D. C.) 478 

Walling v. Porter Gildersleeve Co. (D. C.)1002 
Walsh, Industriel Trust Co. v. (D. C.) . . 437 

Walters v. United States (G. C. A.) 892 

Waterman Co. v. Standard Drug Co. (C. 

C. A.) 1023 

Waters-Pierce Oil Co. v. United States (C. 

C. A.) 69 

Wayman v. Louis Lipp Co. (D. C.)...... 679 

Wells. Mayer v. (C. C. A.) 881 

Wells v. .National Surety Co. (C. C. A.)... 8 
Westinghouse Electric & Mfg. Co. v. Kup- 

per (C. C. A.) 1023 

Wetmore, Appeal of (C. C. A.) 249 

W. G. Cornell Co. v. Schuylkill County (C. 

C. A.) 870 

White, In re (D. C.) 088 

Whitfield v. Hanges (C. C. A.) 745 

Wichita Water Co.. City of Wichita v. (C. 

C. A.) 789 

Williams v. Wilson Fruit Co. (D. C.) 467 

Wilson Fruit Co., Williams v. (D. C.) 467 

Wolf, Sayer & Heller, Brunswick Refriger- 

ating Co. v. (C. C. A.) 916 

Woodcock v. New Orléans (C. C. A.) 260 

Woodruff v. Yazoo & M. V. R. Co. (C. 

C. A.) 29 

Work Min. & Mill. Co. v. Doctor Jack Pot 

Min. Co. (C. C. A.) 216 

Yazoo & M. V. R. Co., Woodruff v. (C. C. 
A.) 29 

Yee Et (Ep) v. United States, sixteen cas- 
es (C. C. A.) 66 

Yee Fing, United States v. (D. C.) 154 



î 



CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



JOHN DEERE PLOW CO. v. MOWRT. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1915.) 

No. 2579. 

1. Chattel Mortgages <g=>82 — Recording — Neckssity — Law Goveksing. 

If a contract between a manufacturer of farra iiuplemonts and a relail 
dealer in Michigan, approved by the manufacturer in Indiana, amounted 
to an absolute sale whereby the title passed, accompanied by a pledge or 
lien in the nature of a chattel mortgage given the manufacturer to se- 
cure the purchase priée, the necessity for recording the contract and the 
effect upon creditors of a failure to record were to be determined by the 
law of Michigan. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 151: 
Dec. Dig. @=82.] 

2. Chattel Mortgages @=>2 — Sale ob Mobtqage — Recording — Necessity — 

Law Goveening. 

Where a controversy as to whether a contract between an Indtana 
manufacturer and a Michigan retail dealer was one of conditional sale, not 
required or permitted by the state law to be recorded, or one of absolute 
sale accompanied by a pledge or lien in the nature of a chattel mortgage, 
required to be recorded, arose in Michigan, there was no statute in Indi- 
ana purporting to déclare the character of such a contract, and the déci- 
sions of the two courts were to the same effect, except that the Michigan 
cases went further in attempting to differentiate between the two classes 
of contracts, the nature of the contract would be determined as if the 
contract had been made in Michigan, though the contract provided that 
it should be construed under the law of Indiana. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 2; 
Dec. Dig. <§=>2.] 

3. Sales <S=>454t-Conditional Sales— Construction of Contracts. 

Where a contract of sale contains inconsistent provisions, some of 
which indicate that the title is reserved by the seller and some that the 
title pa'sses, the dominant thought inust be ascertained and given effect, 
rogardless of any contrary stateinent. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1324, 1325, 1333, 
1334; Dec. Dig. <S=>454. 

What constitutes a contract of conditional sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] 

4s»For other cases see same topic & KEY-NDMBER in ail Key-Numbered Disesta 4 Indexe* 
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1 Sales ©=3464— Conditional Sales— Validity of Réservation of Title. 
In Michigan a réservation of title in a contract for the sale of goods by 
a manufacturer to a retail dealer, which autliorizes a resale by the deal- 
er, can be sustained as a conditional sale only on the theory that the 
resale is made by the dealer as the agent or consignée of the manufacturer 
by an agency or consignaient which underlies the executory sale, and 
which is a continuing one until it is terminâtes either by the resale or 
by the dealer's Personal performance of the conditions, which then for the 
flrst time vest title in him. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1352; Dec. Dig. 
@=>464.] 

5. Courts <§=>368 — United States Courts — State Laws as Rules of Dé- 

cision. 

It is only to a settled rule of a state court applicable to the précise 
facts disclosed by the record that a fédéral court should yield its own 
judgment. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 951 ; Dec. Dig. 
cg=>368. 

State laws as rules of décision in fédéral courts, see notes to Wilson 
v. Perrin, 11 C. C. A. 71 : Hill v. Hite, 29 C. C. A. 553.] 

6. Chattel Mortgages <©=>6 — Recording — Nature or Instrument. 

A contract between a manufacturer of farm implenients and retail 
dealers provided that ail implements ordered thereunder were bought 
subject tô the usual manufacturera warranty to do good work when prop- 
erly operated ; that under no circumstances would goods be returned 
without direction from the manufacturer; that no countermand of the 
order should be made, except on payment of a specifled part of the pur- 
chase price; that in the event of death, failure, insolvency, loss by tire, 
or if the dealer should sell, dispose of, or discontinue its business, ail 
obligations thereunder were to become due and payable at once; that 
notes for the purchase priée of goods were to be given on receipt of the 
invoice or upon monthly balances at the manufacturera option; that in 
considération of $1 it was thereby agreed that the title to and ownership 
of ail goods ordered thereunder should remain in, and their proceeds in 
case of sale should be the property of, the manufacturer, subject at ail 
times to their order until full payment in cash for the goods. Held that, 
in the absence of a controlling décision by the state courts, the contract 
could not be upheld as one of conditional sale, under which title did not 
pass, and which by the state law was not required to be recorded, but 
that the provisions regarding title amounted to a chattel mortgage, which 
under the làws of the state should hâve been recorded. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. §§ 23-41 ; 
Dec. Dig. @=>6.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Proceeding by the John Deere Plow Company to reclaim from Léon 
D. Mowry, trustée in bankruptcy of Miller Bros., certain property. 
From a judgment dismissing the intervening pétition of the Plow 
Company, it appeals. Afnrmed. ' 

W. N. Choate and Harvey D. Scott, both of Détroit, Midi., for ap- 
pellant. 

C. L. Robertson, of Adrian, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

©saFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



JOHN DEEBE PLOW OO. V. MOWfiT 3 

DENIS ON, Circuit Judge. The District Court dismissed the inter- 
vening pétition by which the John Deere Plow 'Company sought to re- 
claim f rom the bankruptcy trustée of Miller Bros, a spreader, a sulky, 
a silo filler, a hay loader, a side delivery rake, and about 50 plow points 
and shares. The whole controversy turns upon whether the contract 
between the Deere Company, manufacturer, and Miller Bros., retail 
dealers, was one of conditional sale, so that the title did not pass out 
of the manufacturer so long as the goods remained unsold by Miller 
Bros., or was one of absolute sale, whereby the title did pass, accom- 
panied by a pledge or lien given back to the seller to secure the pur- 
chase price. If the former, the contract was not, by any applicable 
statute, required or permitted to be recorded, and the réservation of 
title is good as against the trustée ; if the latter, the contract amounts 
to a chattel mortgage, and, under the June, 1910, amendment of section 
47a of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 557, as 
amended Act June 25, 1910, c. 412, § 8, 36 Stat. 840 [Comp. St. 1913, 
§ 9631]), it is invalid against the trustée, because not filed. The solu- 
tion of the question dépends so far upon the exact terms of the con- 
tract that ail material parts are reproduced in the margin. 1 

i Morenci, Mich., October 14, 1912. 
John Deere Plow Company of Indianapolis, Indianapolis, Indiana: 

Please enter my order for goods specifled in the following list at the follow- 
ing priées and terms, and ship (see page 3) on or about 1/14 * * * for 
which we agrée to pay according to priées and terms as stated in the list 
hereto attached. 

The priées named herein apply to this order only, and are subject to change 
without notice. 

I expressly agrée to give notes on receipt of invoice, or upon monthly bal- 
ances, at your option, drawn with exchange on Chicago or New York, and with 
interest at the highest permissible rate after maturity, and ail goods ordered 
hereafter for this season's trade shall be subject to the same conditions as to 
time and manner of payment as indicated herein. 

The notices and conditions of sale on pages 2, 3, 4, 5 and 6, are made a 
part of this contract, the same as if set out herein in full, and this order ia 
given subject to the conditions mentioned therein, and "the undersigned" re- 
ferred to on said pages means the purchaser. 

Territory, Morenci and vicinity * * * on the classes of goods herein or- 
dered. The law of the state of Indiana to govern the provisions of this 
contract. G. H. Miller. 

Accepted subject to approval of John Deere Plow Company of Indianapolis. 

Howard Seely. 

Approved by John Deere Plow Company, at Indianapolis, Ind., February 6, 
1912. 

Conditions of Sale. 

It is understo»d and agreed between the parties hereto: 

First. That no claim shall be made or allowed for breakage of hardened 
molds, shares, shovels or landsides. 

Second. That no claim shall be made or allowed for alleged defective ma- 
terial or workmanship, unless the article is produced and the defect is plainly 
apparent 

Third. The John Deere Plow Company of Indianapolis shall not be held 
responsible for the performance of a plow after it has been heated or radically 
changed by any one away from the factory. 

Fourth. If, in case of flre, labor troubles, strikes, inability to obtain cars, 
Inability to secure sufflcient amount of goods to flll ail orders taken, John 
Deere Plow Company of Indianapolis are delayed in filling this order, or for 
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[1, 2] Whcn once it.is determined whether the contract in question 
évidences a conditional sale or a chattel mortgage, the necessity for 
recording and the effect upon creditors of a failure to record are to 
be determined by Michigan law. Potter Co. v. Arthur (C. C. A. 6) 
220 Fed. 843, 136 C. G. A. 589, opinion filed Mardi 2, 1915. In view 
of the express contract provision that it should be construed and in- 
terpreted under the laws of Indiana, défendants claim that the under- 

any of said causes, or if from any unâvoidable cause said John Deere Plow 
Company of Indianapolis are unable to entirely comply with tliis order and 
ship ail the goods, then and in either of such events said John Deere Plow 
Company of Indianapolis shall not be held liable or accountable for damage 
or loss for failure to fully supply the goods ordered, and ail claims on ac- 
count thereof are herein and hereby released and waived. 

Fifth. That ail implements hereby ordered are bought subjeet to the usual 
manufacturera warranty — "to do good work when properly op^rated" — aud 
failing to do this after the undersigned has used his best efforts, he will give 
immédiate notice to John Deere Plow Company of Indianapolis, and allow 
time for instructions to be given, or, if necessary, the sending of a person to 
pût it in order; failing then to make the implement work, it may be held 
subjeet to the order of John Deere Plow Company of Indianapolis ; but un- 
der no cireumstances will the undersigned return goods without direction from 
John Deere Plow Company of Indianapolis. In case the fault is with the 
purchaser, through his neglect to follow directions, or carelessness in using, 
the Undersigned agrées to pay for the time and expansés of the person sent to 
put it in order. 

Sixth. That no countermand of this order shall be made except on payaient 
of twenty per cent, of the net amount of the goods purchased of John Deere 
Plow Company of Indianapolis as liquidated damages. 

Seventh. It is further agreed that in the event of death, failure, insolvency, 
loss by fire, or should the second party sell, dispose of or discontinue its busi- 
ness, then ail obligations arising under this contract are to become due and 
payable at once in cash. 

Eighth. In considération of one dollar in hand paid the undersigned by 
John Deere Plow Company of Indianapolis, the receipt whereof is hereby 
acknowledged, it is hereby further agreed that the title to and ownership of 
ail the goods which may be shipped as herein provided or upon the tenus, 
and during the life of this contract, and which shall embraee and include any 
and ail goods that may hereafter be ordered shipped, shall remain in, and 
their proceeds, in case of sale, shall be in law and in equity the property and 
moneys of said John Deere Plow Company of Indianapolis, and subjeet at ail 
times to their order until full payment in cash shall hâve been made to and 
accepted by said John Deere Plow Company of Indianapolis for said goods. 
It is further stipulated and agreed that the taking of a note or notes of the 
undersigned or the taking of sale notes in settlement and the reudition of a 
judgment on such note or notes in favor of Johu Deere Plow Company of In- 
dianapolis, shall in nowise be deemed or construed a waiver of title to the 
property. Nothing in this clause, however, is to release the undersigned 
from making payment as provided for in this contract, and this contract shall 
be construed as having been entered into in the state of Indiana, and con- 
strued and interpreted under the laws of said state, said state being the place 
of acceptance. 

Ninth. That party of the flrst part reserves to itself the right to revoke 
this contract, and ail orders under same, at any time it may see fit, without 
any liabilities for loss or damages. 

Tentb. That ail notes of the undersigned are to be secured by farmers' 
notes, proceeds of sale, of an equal amount and * * * per cent, in addi- 
tion, as collatéral security to his or their notes whenever so requested by 
John Deere Plow Company of Indianapolis. * * • Ko cash discounts al- 
lowed after dates named in contract. 
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lying question as to the character of the contract is a matter of In- 
diana law. We do not fihd it necessary to pass upon this question. So 
far as has been pointed out, or so far as we find, there is no statute in 
Indiana purporting to déclare the character of such a contract; and 
the décisions of the Indiana courts hâve gone no further than to hold 
that the existence in the vendee of the right to sell and give good title 
is not inconsistent with a. réservation of title in the vendor, good and 
valid as against the vendee's creditors, so long as the property remains 
in the vendee's hands unsold. The Michigan rule is to the same effect, 
but the Michigan cases hâve gone much further in attempting to dif- 
ferentiate between the two classes of contracts. The Indiana courts 
not having passed on thèse nicer distinctions, and the controversy hav- 
ing arisen in Michigan, it is at least to be presumed that the Indiana 
law is the same as that of Michigan; accordingly (for this reason, if 
not also for the reason that the Michigan recording law is being ap- 
plied), we must consider the question just as if the contract had been 
made in Michigan. 

[3, 4] This court had occasion, in Mishawaka Co. v. Westveer, 
191 Fed. 465, 112 C. C. A. 109, to consider a closely analogous question 
and to review some of the Michigan décisions. Others, not mentionecf 
in that review, are now brought to our attention. It seems natural to 
divide into two classes the cases which hâve been decided in Michigan 
upon this gênerai subject. In one class may be put articles like ma- 
chinery, somewhat permanently installed, intended for use by the ven- 
dee, and not intended for resale by him. Thèse cases présent no inhér- 
ent difficulty in sustaining the vendor's reserved title as fully as the 
seemingly very libéral policy of the state in this respect may justify. 
There is usually nothing in the contract or in the surrounding con- 
ditions inconsistent with the expressed réservation of title, and so 
nothing to interfère with its natural full effect. In the other class are 
the cases where it is clear, either by express words or by necessary im- 
plication, that both parties intended the vendee should resell the prop- 
erty to others, and should give to such second purchaser a perfect title. 
Hère, at once, we hâve an inconsistency. How can the vendee sell that 
which he does not own? It goes without saying that if there are, in 
the contract, inconsistent provisions, some of which indicate that the 
title was reserved, and some that the title passes, the dominant thought 
must be ascertained and given effect, regardless of any formai contrary 
statement. By a review of the Michigan cases and the principles which 
must control, we are led to the conclusion that a réservation of title can 
be sustained (as a conditional sale) as against a declared right of resale 
only on the theory that the resale is made by the vendee as the agent 
or consignée of the vendor, by an agency or consignment which under- 
lies the executory sale and which is a continuing one until it is ter- 
minated either by the resale or the vendee's personal performance of 
the conditions, which then, for the first time, vest title in him. We do 
not find that the respective force of thèse superficially conflicting fea- 
tures of the contract, or the reasons which induce the conclusion that 
one or the other is dominant, hâve ever been stated or discussed by the 
Michigan Suprême Court. The décisions content themselves with stat- 
ing one or the other conclusion. It is not easy to reconcile ail the cases 
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by our suggested test as to whether the theory of pro tem. agency or 
consignment will fit the facts. Perhaps some of them cannot be rec- 
onciled ; but we see no other means of extracting a principle of déci- 
sion. 

In Brewery Co. v. Merritt, 82 Mich. 198, 46 N. W. 379, 9 L. R. A. 
270, and Pratt v. Burhans, 84 Mich. 487, 47 N. W. 1064, 22 Am. St. 
Rep. 703, stocks of goods had been placed by manufacturers with re- 
tail dealers for the purpose of retail sale, but a réservation of title had 
been declared. In both cases, the réservation was sustained. In neither 
case do the facts stated disclose anything inconsistent with what would 
be, in substantial effect, a consignment or an agency to resell — up to the 
tim'e when the vendee became obliged to pay the price and take the title. 
In the Mishawaka Case, we gave this interprétation to thèse two cases. 

Then came Choate v. Stevens, 116 Mich. 28, 74 N. W. 289, 43 L. R. 
A. 277, and Van Den Bosch v. Bouwman, 138 Mich. 624, 101 N. W. 
832, 110 Am. St. Rep. 336. Each of thèse cases belonged in the class 
of articles not intended for resale ; but in each an intent to pass title 
to the vendee was found with sufficient certainty to overcome the ex- 
pressed déclaration that title should not pass ; and, of course, such cas- 
es become ail the stronger against the passing of title when applied to 
instances of the other class, where the existing right of resale must be 
given due effect. 

[5] It is to be noted, however, that thèse two cases were not, by the 
Michigan Suprême Court, given any broad effect, but were distinguish- 
ed, on perhaps rather narrow grounds, in Bunday v. Columbus Co., 143 
Mich. 10, 106 N. W. 397, 5 L. R. A. (N. S.) 475 ; and that Choate v. 
Stevens was again distinguished, and was not followed, in Worden v. 
Blanding, 161 Mich. 254, 126 N. W. 212, 20 Ann. Cas. 1332. The lat- 
ter case involved a stock of groceries sold to a retailer, and, obviously, 
the right of resale was contemplated ; nevertheless the sale was held 
a conditional one. Hère, too, we see no more difficulty in finding the 
idea of what was (temporarily and pending the maturing of the sale) 
a mère consignment or agency than in Brewery Co. v. Merritt and 
Pratt v. Burhans. In American Harrow Co. v. Deyo, 134 Mich. 639, 
96 N. W. 1055, we hâve a case not easily distinguishable from the one 
at bar; and réclamation was approved. The contract is given in full 
in 134 Mich. on pages 640, 641, and in 96 N. W. on pages 1055, 1056. 
In most respects, it is as favorable to the absolute sale theory as is the 
Deere contract; but it requires the proceeds of sale to be remitted at 
once to the vendor, while the Deere contract is at least consistent with 
the vendee's right to retain the proceeds until the vendee's purchase 
price obligation matured. There are other distinctions which, while 
singly not impressive, hâve some force in the aggregate. There is con- 
sidérable discussion in Wasey v. Whitcomb, 167 Mich. 58, 132 N. W. 
572 ; but the contract is clearly classified as one of consignment. Up- 
on the whole, we are not satisfied that this Deyo Case, or the others 
named, hâve the effect of overruling Choate v. Stevens and Van Den 
Bosch v. Bouwman. This cornes to saying, when taken in connection 
with the other cases cited, that we think there is no settled rule in 
Michigan applicable to the précise facts disclosed by this record ; and it 
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is only to such settled rule that we should yield our own judgment. 
Burgess v. Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 10, 27 L. Ed. 359. 

[6] Our gênerai view of such a situation was disclosed and suffi- 
ciently discussed in Mishawaka Co. v. Westveer, and it is to the effect 
that, where goods are intended for resale, the réservation of title can- 
not stand Cas a conditional sale), unless, taking the entire contract and 
circumstances together, it is clearly dominant over the right of resale 
and the other inconsistent features of the contract; in other words, 
the facts as a whole must be- consistent with the theory that the resale 
is to be made by the vendee as agent or consignée, and not as owner. It 
is true that, in the Mishawaka Case, there was spécial reliance on the 
fact that the contract did not attempt to préserve to the vendor a substi- 
tuted title to the proceeds when the goods were sold, and that, in the 
présent case, this réservation is, in terms, made; but we are not satis- 
fied, taking ail the conditions together, to treat this as a controlling dis- 
tinction. To observe where the loss would hâve been if the goods had 
been destroyed in transit before reaching Miller Bros., or if they had 
been destroyed by fire while in Miller Bros.' possession, will furnish 
useful tests. It is quite clear that in either of thèse contingencies Mil- 
ler Bros, would hâve been obliged to pay the full purchase price just 
the same. It is true, also, as to each one of the conditions which seems 
to indicate that the contract was intended to pass title, that a Mich- 
igan décision is to be had showing that this condition or an équivalent 
one does not neutralize the express réservation of title; but the real 
intent of the parties is to be drawn from the full contract and from 
the joint effect of ail the conditions. The provisions as to the manu- 
facturera warranty; that no goods can be returned to the vendors; 
that no countermand of the order can be made; that the full pur- 
chase price matures at once in case of death, insolvency, fire loss or 
selling out the business ; that the vendee gives at once purchase-price 
notes which must be secured ; and that the réservation of title is in 
form based upon a separate considération — ail thèse conditions tend 
to support the conclusion that the contract is really one of sale, that 
the provisions regarding title amount to a chattel mortgage, and that 
the instrument should hâve been recorded. While we regret that it is 
not entirely clear what disposition of the présent case is required by the 
Michigan rule, yet, in the absence of a clearly controlling décision by 
that court, we are better satisfied to adopt the analogy of this case to 
Mishawaka Co. v. Westveer than its analogy to American Harrow 
Co. v. Deyo; and accordingly the judgment below is affirmed. 

See, also, Coweta Co. v. Brown (C. C. A. 6) 163 Fed. 162, 165, 89 
C. C. A. 612; Flanders v. Reed (C. C. A. 1) 220 Fed. 642, 136 C. C. 
A. 250. 

Note. — The opinion of the Circuit Court of Appeals for the Eighth Circuit 
in John Deere Plow Co. v. McDavid, 137 Fed. 802, 70 C. C. A. 422, seems to 
dépend upon the agency or consignaient contract involved, rather than upon 
the order for the goods ; and this contract is so essentially différent from the 
Miller Bros, contract that there is no inconsistency between that opinion and 
the resuit in the présent case." 
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WELLS v. NATIONAL SURETT CO. 

(Circuit Court of Appeals, Third Circuit April 17, 1915.) 

No. 1923. 

Pbincipal and Sueety ®=3ll7 — Discharge of Sueety — Change in Contract 
— Anticipation of Payments. 

Where a subcontractor under a contract providing that, when pay- 
ments were received by the principal contracter, the proportionate ainount 
thereof should be paid to the subcontractor, applied to the principal con- 
tracter before any payment was due, and before any considérable 
amount of the work had been done, for flnancial aid to carry out the 
work, and the principal contracter thereupon executed his accommoda- 
tion note to the subcontractor, with the understanding that he should 
protect himself out of payments due the subcontractor, and hold back the 
amount of the note therefrom, and that as between him and the subcon- 
tractor the note was payable only if the subcontractor should faitlifully 
and properly perforin the contract, the transaction was not an independ- 
ent loan of the contractor's crédit to the subcontractor, secured by the 
subcontractor's rights in the contract, but was an anticipation of the pay- 
ments due under the subcontract, the effect of which was to reduce the 
subcontractor's incentive to continue work until the payments regularly 
became due, and the surety on the subcontractor's bond to the contractor 
was therefore discharged. 

TEd. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
283-285 ; Dec. Dig. <§=>117. 

Discharge of surety on building contract by change in obligation or 
duty of principal, see notes to United States v. Walsh, 52 C C. A. 427 ; 
O'Neill v. Title Guaranty & Trust Co., 113 C C A. 214; United States 
Fidelity & G. Co. v. United States, 116 C. C. A. 196.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Mark P. Wells against the National Surety Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

A. L- Moise, of Philadelphia, Pa., for plaintiff in error. 
T. R. White, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This is an action against a surety on 
a subcontractor's bond. Mark P. Wells., the plaintiff below and the 
plaintiff in error, was the principal contractor, and was engaged in the 
construction of a convention hall for the city of Philadelphia. The 
E. E. Wells Contracting Company was a subcontractor, and E. E. 
Wells, who was in no way related to the plaintiff, was its président. 
The défendant was the surety on the subcontractor's bond. The under- 
taking of the surety was that E. E. Wells Contracting Company "shall 
well and truly perform the terms and provisions of" a contract be- 
tween it and Mark P. Wells for the excavation, reinforced concrète, 
cément work, etc., in connection with the érection of the structure. The 
contract provided, with respect to payments to be made to the Con- 
tracting Company, that : 

©=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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"When payments are received by the said M. P. Wells, proportic/nate amount 
of same to be paid to said E. E. Wells Contracting Company in proportion 
to the amount of work done, reserving therefrom 20 per cent, until the final 
payment shall be made to said M. P. Wells by said city of Philadelphia." 

It is averred that the Contracting Company defaulted in the per- 
formance of its contract, and discontinued work, whereupon the plain- 
tiff was obliged to complète the same at a cost of about $5,000 in ex- 
cess of the contract price, for which recovery is sought again&t the 
surety. The défense is that the piaintiff, the principal contracter, ma- 
terially varied the terms of his contract with the Contracting Company 
by making a payment to the Contracting Company before payments 
were due, thereby releasing the surety on its bond. The circumstances 
which constitute the alleged anticipated payment are as f ollows : 

After the Contracting Company had entered upon its, work, and had 
performed an inconsiderable part thereof, and before any payments 
were made by the city to Mark P. Wells, the principal contractor, and 
therefore before any payments were due to the Contracting Company, 
that concern found itself in need of money witb which to prosecute 
its work. E. E. Wells, its président, called upon Ma*rk P. Wells, the 
principal contractor, for assistance, with the resuit that Mark P. Wells 
gave the Contracting Company his note for $4,000, which, upon in- 
dorsement by the Contracting Company, was discounted for its ac- 
count. Shortly thereafter the Contracting Company discontinued 
work. 

As the nature of the transaction and fhe intent of the parties control 
the principle of law to be applied to this ca»e, a récital of the testimony 
is necessary. Mark P. Wells testified as f ollows : 

"Q. What, if anything, had taken place between you and the E. E. Wells 
Contracting Company prior to that time with respect to a payment? A. They 
came to me about the 22d of March and wanted me to lend them my note, to 
belp them finance the job, which I did, an accommodation to them, under* 
standing that when the payments came due for his part of the work I was 
to protect myself. * ■* * Q. You may state what Wells said and what you 
said at that time. A. Wells asked me for the note. I told him there was 
no money due him. He said he knew that, but he did not get as much but of 
thèse houses as he thought he would get, and he would be short of money, and 
if I would lend him the money he thought he could get it discounted. Q You 
mean lend him your crédit? A. Lend him the crédit, yes. Q. You do not 
mean to' give him the money, do you? A. No; I did not give him the money. 
I gave him the note. He did not ask me for money. He asked me for a' 
note. Q. What did you say with respect to protecting yourself? A. I told 
him as soon as he got that note discounted — it was a third party note— I 
had no défense to it He told me he ivould hâve a lot of payments due lefore 
the note matured, and I could protect myself out of the funds that loçiild 
corne into my hands, to protect that note. Q. Then upon that agreement you 
let him hâve the note? A. Yes, sir. Q. What did he do with the note? A. 
He went down to the Union National Bank and had it discounted. * * * 
When he got that note discounted, my agreement toas that 1 was to protect 
myself out of that money. I had 16 men who threatened to break my head 
off because Wells owed them money. I did not employ them any more thari 
you did. I did not know them. Q. In other words, you were not to pay the 
note unless he did his work. Is that it? A. No; I say that I lent him that 
note, and af ter he had it discounted I was to protect myself out of the pro- 
ceeds of that note, or out of the proceeds of the voucKers coming to E. E. 
Wells. Q. In other words, you were to hold bock $4,000 f A. Yes, sir. 
* * * Q. Before you leave the stand, Mr. Wells, did yûu pay that note of 
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$4,000? A. No, sir. Q. Why didn't y ou pay It? A. Because lt was given as 
an accommodation to Wells. Q. That is not an answer. Why didn't you 
pay it? A. Because Wells quit the work, and ran ofl, and had me stuck for 
$16,000." 

Another witness testified as f ollows : 

"A. I remember Mr. E. E. Wells cornlng down. I was in the same rooin 
with Mr. Wells, and Mr. E. E. Wells and lie wanted some money, and Mr. 
Wells said that there was no money due him. There might hâve been other 
conversation, which I do not remember. Mr. Wells said ne would give him 
a note as an accommodation for to carry on the work, and Mr. Wells gave 
him a note for $4,000." 

There was introduced in évidence the record of a suit brought by the 
Union National Bank agains_t Mark P. Wells upon the note in question, 
in which Mark P. Wells filed an affidavit of défense containing the 
f ollowing : 

"That the said note was given by défendant without considération, and 
without value received, and as an accommodation to the payée, and that the 
payée had entered into a contract with the défendant whereby the payée was 
to perform certain work for défendant as above set forth, and would be en- 
titled to receive frôm défendant payment of the said note only in the event of 
the payée faithfully and properly performing its contract with the défendant" 

Evidently following the law of the case of Fidelitv & Deposit Co. 
v. Agnew, 152 Fed. 955, 82 C. C. A. 103, decided by'this court at its 
March term, 1906, and approved by this court in Justice v. Empire 
State Surety Co., 218 Fed. 802, 134 C. C. A. 490, decided at the Octo, 
ber term, 1914, the District Court found, as a matter of law, that the 
transaction was an anticipation of payments, and therefore directed a 
verdict for the défendant. 

The directed verdict constitutes the one error assigned, and raises 
two questions: First, whether the giving of the note and the provi- 
sion made for its payment constituted an anticipated payment on ac- 
count of the subcontract, and therefore released the surety, or whether 
the giving of the note was an entirely independent transaction in the 
nature of a loan, which, together with the provision for its payment, 
was wholly separate from and in no way tied up with the future per- 
formance of the subcontract and the rights of the parties thereunder; 
and, second, whether the trial court should hâve decided that question 
as a matter of law. 

In determining the character of the note transaction, we will consid- 
er: (1) The application for assistance made by the subcontractor to 
the principal contractor; (2) the note which passed between them; 
and (3) the provision for its payment. 

1. The testimony leaves it uncertain whether E. E. Wells applied 
for a payment on account of work not done, or asked for help in the 
shape of a note. At ail events, no money was paid by the principal 
contractor to the subcontractor, but a note was given by the former to 
the latter. Very little information is to be had from the conversa- 
tions preliminary to the giving of the note, beyond the fact that the 
subcontractor needed money with which to carry on its work, and that 
it solicited financial aid from the principal contractor. 

2. In rendering the financial aid requested, the principal contractor 
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gave his own note to the subcontractor for an amount of money not 
then due the subcontractor under the contract. The note was given 
with the understanding on the part of both that the subcontractor, the 
payée, should hâve the note discounted and with the proceeds continue 
its work. If the transaction had stopped hère, there would hâve been 
no case. 

3. There was, however, an understanding between the parties as to 
the manner in which die note should be paid, which in efïect was that 
the contracter should "protect" himself "out of the proceeds of the 
vouchers coming to E. E. Wells," the subcontractor, for work done 
under the contract, and that when money under the contract became 
due the subcontractor, Mark P. Wells, the principal contracter, was 
"to hold back $4,000," the amount of the note. In that way, as testified 
by Mark P. Wells, he was to protect himself out of the funds that 
would corne into his hands and which would be due the subcontractor 
under the contract. It was further shown by the statement of Mark 
P. Wells: 

"That the payée [the Contracting Company] had entered into a contract 
with [him], whereby the payée was to perforai certain work for [him], 
* * * and would be entitled to receive from [him] payment of the said 
note only in the event of the payée faithfully and properly performing its 
contract with" him. 

It thus appears by the agreement of the parties that the obligation 
into which Mark P. Wells entered when he made and delivered his 
note to the Contracting Company was, as between them, payable only 
in the event that the payée should faithfully and properly perform the 
contract with respect to which the défendant Surety Company's obli- 
gation related. The note, therefore, was not an absolute promise to 
pay in any event, such as would hâve existed were the transaction 
purely a loan. The obligation was for payment in a particular event, 
which was the faithful performance by the Contracting Company of 
its contract The transaction, therefore, to this extent, was tied up 
with the contract. 

The understanding that the maker of the note was to "protect" him- 
self "out of the proceeds of the vouchers coming to E. E. Wells," being 
moneys coming first into his hands, and out of the same "to hold back 
$4,000," the amount of the note, does not suggest that Mark P. Wells 
looked to the future payments due the Contracting Company as "se- 
curity" for the note which he made and delivered, but as the one cer- 
tain and stipulated means of payment of the note. This apparently 
was the one circumstance which induced Mark P. Wells to make and 
deliver his note, for in his testimony he repeatedly refers to the under- 
standing that when the payments to the Contracting Company became 
due he was to protect himself out of them. The effect of the note 
transaction was to anticipate payments as completely as though Mark 
P. Wells had paid the Contracting Company $4,000 in money, with the 
understanding that, when payments became due the Contracting Com- 
pany, he was to hold back an amount equal to the sum advanced. The 
efïect of the transaction upon the Contracting Company was to reduce 
its incentive to continue work until the payments regularly became due, 
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and the effect upon the surety of the Contracting Company was to de- 
prive it of the safeguard which the présence of such an incentive af- 
fords. 

The subcontract between Mark P. Wells and the Contracting Com- 
pany was made on February 24, 1912. The note transaction occurred 
on March 22d following. Having acquired $4,000 by this raeans be- 
fore any payments were due under the contract, and having performed 
work under the contract for which it thereafter received but $875 ont 
of a contract price of $11,847, the Contracting Company quit work on 
May 4th, leaving the principal contractor to complète its work and 
the défendant Surety Company to pay for it. May it not be said that, 
when the subcontractor became possessed of $4,000 in advance of work 
done and payments due, he lost an incentive to continue, and the Surety 
Company was deprived of the protection which such incentive normally 
assures ? 

The case of Muséum of Fine Arts v. American Bonding Co., 211 
Mass. 127, 129, 97 N. E. 633, 635, is the principal one of a line of cases 
relied upon by the plaintiff as authority for his contention that the 
transaction in question was not an anticipated payment, but was a 
loan of crédit secured by the borrower's rights in the contract. The 
case cited is readily distinguished from the case at bar, and by ex- 
press language it distinguishes itself from Fidelity & Deposit Co. v. 
Agnew, 152 Fed. 955, 82 C. C. A. 103. The action was upon a con- 
tract of indemnity similar to the one under considération. The owner 
of the building under construction loaned the contractor $5,000, and 
received from him his note for that amount, accompanied with a writ- 
ten agreement that the owner might apply to the payment of the note 
any sum of money that should thereafter become payable to him un- 
der the contract. The court found that the transaction did not amount 
to an anticipated payment because : 

"The note was not made payable out of future installments to become due 
to Stannard [the contractor] ; his agreement went no further than to au- 
thorize the application of such installments 'as security' for the note. Tbere 
is no finding that either party intended or expected that the note should be 
paid ont of such future installments to corne due to Stannard. Much less is 
there anything to indicate an agreement or understanding that the plaintiff 
should look only to his future earnings for the payment of the note. It was 
negotiable in form, and, as we hâve seen, was payable absolutely, and not 
upon any contiwjency or out of any particular fund. If the plaintiff had 
chosen to do so, it could hâve put the note in suit the next day after it was 
taken, and Stannard would not hâve been allowed to set up in défense any 
agreement or understanding that it was to be paid only out of the fund desig- 
nated as security. Torpey v. Tebo, 184 Mass. 307 [68 N. E. 223] ; Wooley v. 
Cobb, 165 Mass. 503 [43 N. E. 497]. This was a private loan, like the ones 
discussed in Bateman Brothers v. Mapel, 145 Cal. 241 [78 Pac. 734], and St. 
John's Collège v. Mina Indemnity Co., 201 N. Y. 335 [94. N. E. 994]. It was 
not tied to Stannard's future rights under the contract, as was the case with 
the note dealt with in Fidelity & Deposit Co. v. Agnew, 152 Fed. 955 [S2 C 
C. A. 103], and the reasoning of that case is not applicable." 

In the case cited the note was given by the contractor as a borrower, 
to the owner, who made the loan, and from whom payments to the 
contractor, though not then due, would some day be due. The payée 
then held both the note and the security. Hère the situation was re- 
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versed. The note was given by the principal contractor to the s.ubcon- 
tractor; that is, by the man who some day would owe money to the 
man to whom the note was given. In the Muséum Case there was an 
agreement that the future payments, when due under the contract, 
should be held by the payée "as security" for. the note. There was 
no understanding that the note should be paid out of such future in- 
stallments when due. Much less was there anything to indicate an 
agreement that the Muséum should look only to the contractons future 
earnings for payment of the note. In the case under considération 
there was no agreement that future payments should be held by the 
principal contractor as "security" for the note, but there was an agree- 
ment that the principal contractor should look to the subcontractor's 
future earnings for the payment of the note, and that the note was 
to be paid out of those particular earnings, in order to do which the 
principal contractor was authorized to "hold back" froin the subcon- 
tractor an amount equal to the face of the note when such an amount 
became due it under the contract. By this agreement we believe that 
the payment of the note became so tied up with the payments provided 
by the contract that the transaction amounted to a departure f rom the 
contract upon which the undertaking of the surety was based. 

The défendant relies upon the case of Fidelity & Deposit Co. v. Ag- 
new, 152 Fed. 955, 82 C. C. A. 103, followed by Justice v. Empire 
State Surety Co. (D. C.) 209 Fed. 105, decided by this court, as an- 
nouncing the law which governs this case. The facts of the case of 
Fidelity & Deposit Co. v. Agnew are somewhat similar to those of this 
case. The subcontractor, being short of funds, went to the contractor 
at a time when he had done but little on his contract, asking for an 
advance payment. Not being in funds, the contractor indorsed the 
note of the subcontractor, which was discounted ; the proceeds be- 
ing credited to the contractor and by him turned over to the subcon- 
tractor. Before the note fell due, the contractor owed the subcon- 
tractor more than the amount of the note. In making payment to the 
subcontractor he held back enough to meet the note, and deposited the 
same with the bank. This transaction was repeated several times, notes 
being given prior to payments due and being paid out of the proceeds 
of payments when due, until eventually the last note was paid. The 
court found, as a matter of law, that the transactions were anticipated 
payments, and released the surety of the subcontractor. In the opin- 
ion, the court said : 

"The learned trial judge was of the opinion that thèse note transactions 
were merely accommodation loans having no other significance ; Mr. Van 
Houten simply lending the security of bis name by indorsing the notes of the 
marble company and the parties who succeeded it, which with the several 
renewals and extensions the bank discounted for theni. But the case is not so 
simple; nor is the transaction able to be separated from the existing agree- 
ment between the parties with regard to the delivery of material. As al- 
ready observed, the money obtained was obtained in direct response to an 
application by the marble company for an advance on account of the agree- 
ment and the delivery of material to be made under it, and by the arrange- 
ment which was made for its repayment it was expressly tied up to this. 
No doubt as to the bank it was a loan ; but as to the others it was essentially 
an advance of money upon the agreement, to be repaid by delivery of the 
material there contractée for. * * * The point is that, instead of being 
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paid as marble and granité were delivered, as provided In the agreement, the 
marble Company had put in its hands by the transaction a large sum of 
money in advance and anticipation of this. Thereafter it was not a question 
of payment according to deliveries, where the agreement puts it, but a repay- 
aient by deliveries outside of it. This deprived the surety of the protection 
and the incentive of restricted payments, and was just as prejudicial as if the 
advance were less disguised." 

The principles of law adopted and applied by this court in the case 
of Fidelity & Deposit Co. v. Agnew we believe apply with equal force 
to the case under considération, and control and direct our judgment. 

The judgment belovv is therefore affirmed. 



UNITED STATES v NORRIS et al. 

(Circuit Court of Appeals, Eighth Circuit March 31, 1915.) 

No. 4089. 

1. Appeal And Ebboe ©=877 — Review — Errobs Against Paktt Not Ap- 

PEALING. 

On an appeal by the government in a suit to cancel a patent to land, 
from a decree confirnring the title of a purchaser frorn the patentée and 
granting a money recovery against the patentée, the decree eould not be 
disturbed because of the meagerness of the évidence as to the patentee's 
fraud in procuring the patent ; no testimony to the cotttrary having been 
offered, and no appeal having been taken by either défendant. 

fEd. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3560- 
3572; Dec. Dig. <©=>S77.] 

2. Public Lands <§=»120 — Canceixation op Patents — Bubden of Peoop. 

In a suit by the government against a patentée and his grantee to 
cancel a patent to land, when it was shown that the patentée procured 
the patent by fraud, the burden rested upon the grantee to show the 
good faith of his purchase by testimony other than the récitals of his 
deed. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <g=»120.] 

3. Coubts <&=>375 — Fedebal Coukts— Limitations— Sttits by United States. 

A state statute of limitations does not bar suits by the United States 
brought in their own courts in their sovereign capacity to assert a public 
interest or to enforce a public right. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. Jj 983 ; Dec. Dig. 
<§=»375.] 

4. Public Lands <§=>120 — Canceixation of Patents — Limitation of Ac- 

tions. 

Act March 3, 1891, c. 559, S 1, 26 Stat. 1093, providing that suits by the 
United States to vaeate and annul any patent theretofore issued shall 
only be brought within flve years from the passage of that act, and that 
suits to vaeate and annul patents thereafter issued shall only be brought 
within six years after the issuance of the patent, applies to ail suits by 
the government to vaeate and annul patents to public lands issued under 
any law of the United States. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dig. (§==120.] 

^ssFor other cases see same toplc & KKY-NUMBER in ail Key-Numbereâ Digests & Indexes 
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6. Public Lands <®=»120 — Cancellation of Patents — Limitation of Ac- 
tions. 

IJnder Act March 3, 1891, § 1, a suit to cancel a patent to land, com- 
menced within six years from the date of the patent, was not barred 
by limitations as against the patentée, though bis grantee was not made 
a party to the suit until after limitations had run. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dig. <®=>120.] 

6. Limitation of Actions ©=127 — Computation of Peeiod of Limitation — 

Commencement of Action. 

Wbere a suit to cancel a patent to land was brought against the paten- 
tée, and subsequently an amended bill was flled against the patentée and 
his grantee, upon which an order was issued and served on the grantee 
requiring him to appear and plead, the suit was not commenced as 
against the grantee until the filing of the amended bill and the issuance of 
the warning order, with the bona fide intent that it should be promptly 
served. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547; Dec. Dig. @=>127.] 

7. Public Lands <3=»120 — Cancellation of Patents — Limitation of Ac- 

tions. 

A patent to land was issued December 31, 1903. On June 14, 1909, the 
patentée conveyed to a purchaser by a deed flled for record two days 
later. On August 16, 1909, the government flled a suit to cancel the 
patent for fraud, but the grantee was not made a party until 1911. Held 
that, as the grantee purchased within six years from the date of the 
patent, and placed his deed upon record before the suit was brought, and 
as there was no concealment of his purchase, or other fraud on his 
part to delay the commencement of the suit against him until limita- 
tions had run, the suit was barred as against him by Act March 3, 1891, 
11. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <S=120.] 

8. Limitation of Actions @=»5 — Statutoby Pbovisions — Construction. 

Courts cannot insert in a statute of limitations an exception which the 
statute itself does not contain. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
13-15; Dec. Dig. <S=>5.] 

9. Limitation of Actions <§=>11 — Against Whom Available — Suits by the 

United States. 

The government is not bound by a statute of limitations, unless Con- 
gress has clearly manifested its intention that it shall be so bound. 

TEd. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
35-39 ; Dec. Dig. <§=>11.] 

10. Appeal and Eeror <§=854 — Review — Theory of Décision. 

Where, in a suit to cancel a patent to land, a demurrer and answer by 
the patentee's grantee, setting up limitations, should hâve been sus- 
tained, but the court overruled the demurrer, and, on the hearing on the 
bill, answer, and proofs, conflrmed the title to the land in the grantee, 
on the ground that there was no proof of his bad faith, though the gran- 
tee had offered no évidence to sustain the burden resting on him of 
proving good faith, the decree would not be reversed on the government's 
appeal, as a right decree or judgment will not be reversed because the 
trial court has given a wrong reason for it 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3403, 
3404, 3408-3424, 3427-3430 ; Dec. Dig. <@=854.] 

<Ê=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Lngests & Indexes 
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11. PVBtlfr I/ANDS <S=3l23— -FRATJDUXENT BNTRT — MoNEY JUDGMENT— AMOUNT 

of Damages Kecovebable. 

In a suit by the government tb cancel a patent for a homestead entry, 
commuted to a cash entry, where it appeared that the land could not 
be recovered because limitations had run in favor of the patentee's 
grantee, the government could not recover from the patentée the value of 
thç land in excess of the amount it received therefor, especially in the 
al-senœ of any évidence of such value, and, there being no compétent 
évidence of the value of the land, a judgment for the minimum govern- 
ment price of the land was the utmost that it was entitled to ; it having 
in fa et suffered no actual damage from the patentee's fraud. 

[Ed. Note. — For other 1 cases, see Public Lands, Dec. Dig. <§=>123.] 

12. Contbacts @=>265 — Rescission— Inability to Restobe Status, 

A court of equity will not rescind a contract when the parties thereto 
cannot be placed in statu quo, unless the elearest and strongest equity 
demands such relief. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 11S7; Dec. 
Dig. <£=265.] 

13. Evidence ®=2Gû— Admissions — Effect — Public Lands — Feaudulent 

Entky.. 

In a suit to cancel a patent to land, in which, because of the intervening 
rights of a third party, a money judgment was rendered against the 
patentée, the admission in the patentee's auswer that lie received $3,000 
or its équivalent for the land from bis grantee was not an admission that 
the land was . then of that value ; it having been improved and sold with 
. the improvements for that amount, and there being no évidence as to the 
value of the land without the improvements. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1029-1050; 
Dec. Dig. <@=»265.] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Suit by the United States against Edwin K. Noms and another. 
From a decree for insufficient relief, the United States appeals. Af- 
firmed. ■.:■'. 

T. G. Chambers, Jr., Asst. U. S. Atty., of Oklahoma City, Okl. 
(Isaac D. Taylor; U. S. Atty., of Guthrie, Okl, on the brief), for the 
United States. 

C. G. Horner, of Guthrie, Okl., for appellees. 

Bef ore SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

REED, District Judge. The United States brought this suit to can- 
cel and set aside a patent issued by the government to the défendant 
Edwin K. Norris, December 31, 1903, in commutation of a homestead 
and settlement entry upon 160 acres of government land in Woodward 
county, Okl., to a cash entry, which patent it is alleged he obtained by 
false tèsfimohy produced by him before the local lând office as to the 
time of his occupâney of the land and the improvements made thereon 
by him, 

The original bill was filed August 16, 1909, and allèges that Norris 
was not then a résident of Oklahoma, but a citizen of and résident in 
the state of Texas. The suit was obviously brought ttnder section 8, 

g=Por other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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c. 137, Act March 3, 1875 (section 738, Rev. St. U. S.), to establish an 
équitable title or claim to the land. Upon application of the complain- 
ant an order was issued by the court on the same day, August 16, 1909, 
requiring the défendant to appear and plead, answer, or demur to the 
bill on or before October 4, 1909. This order was served on Norris by 
the United States marshal at Ft. Worth, Tex., September 7, 1909. The 
record does not show what further was done under this order. On Au- 
gust 1, 1911, the complainant filed a second amended bill against Nor- 
ris and A. L,. Rounds as défendants, in which it is alleged that Norris 
fraudulently obtained the patent to the land December 31, 1903, as al- 
leged in the original bill ; that both défendants are nonresidents of 
Oklahoma and réside in Texas. It is then alleged that on June 14, 
1909, Norris made a pretended conveyance of the land to the défend- 
ant Rounds for a pretended considération of $3,000, for the purpose of 
preventing the complainant from recovering such land from him, and 
that défendant Rounds knew of the fraud perpetrated by Norris in ob- 
taining the patent for and title to the land. What the first amended bill 
was, or what disposition was made of it, does not appear from this rec- 
ord. On August 2, 1911, upon application of the complainant, an or- 
der was issued by the court requiring the défendant Rounds to appear 
and plead, answer, or demur to said second amended bill on or before 
the 4th day of September, 1911; that being the September rule day, 

191 1. This order was served upon the défendant Rounds by the United 
States marshal August 12, 1911, at Ft. Worth, Tex. 

Pursuant to this order Rounds appeared and filed a demurrer to the 
second amended bill for want of equity, and upon the further ground 
that as to him the cause of action alleged therein accrued more than six 
years prior to the filing of said amended bill and the issuance of said 
order, and was barred by the statute of limitations. On August 29, 

1912, Norris moved to strike from the files the second amended bill, 
for the reason that the same is not germane to the original bill and not 
proper as an amended pleading. On the same day, August 29, 1912, 
this motion, and the demurrer of the défendant Rounds, were each 
overruled, to which the défendants severally excepted, and each was 
then granted until September lOth to answer the bill. 

The défendants separately answered this bill — the défendant Norris 
admitting that he obtained the patent for the land on December 31, 
1903, as alleged, but denying ail fraud upon his part in procuring the 
same ; and défendant Rounds answered, admitting the issuance of the 
patent to Norris on December 31, 1903, and alleging that he purchased 
the land of Norris on June 14, 1909, for $3,000, paid by him in good 
faith to Norris therefor, $500 of which was in cash, and $2,500 by 
note secured by a vendor's lien upon the property, without any knowl- 
edge or notice upon his part of the alleged fraud of Norris in obtain- 
ing the patent, and that Norris at the time of such purchase made and 
delivered to him a warranty deed of said land, which was duly recorded 
in the office of the register of deeds of Woodward county, Okl., on 
June 16, 1909, and again alleged that as to him the cause of action ac- 
crued more than six years prior to the filing of said amendment, and 
prior to the time he was made a party to the suit, and is barred by the 
222 F. — 2 
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statute of limitations. The gênerai replication was not filed, but no 
question is raised because of this. 

The case then came on for hearing upon the testimony of the com- 
plainant alone, neither défendant offering any testimony, and the court, 
upon April 7, 1913, made and entered a decree as follows: 

"First. That the plaintiff bas establtshed the allégations of the bill that 
the défendant Edwin K. Norris failed to réside upon or cultivate the tract of 
land in coutroversy as required by law prior to final entry. 

"Second. That the plaintiff has failed to establish that the défendant A. L. 
Rounds had notice and knowledge thereof, or that the said défendant pur- 
chased and acquired title to said land from said Edwin K. Norris in bad faith, 
and that the title of the défendant A. L. Rounds to said land should be and 
it is hereby quieted and confirmed, to which the plaintiff excepted and excepts. 

"Third. That the plaintiff hâve and recover of the said Edwin K. Norris 
the priée at which said land may be sold to homestead clainiants, to wit, the 
sum of two hundred dollars ($200), together with the costs of this suit, which 
are taxed to and against the défendant Edwin K. Norris, to which Edwin K. 
Norris at the tinie excepted and excepts, and to which the plaintiff also ex- 
cepted and excepts." 

From this decree the complainant appeals, and assigns as error that 
the court erred : 

(1) In holding that it was incumbent upon appellant to establish by proof 
that défendant Rounds purchased and acquired title to the land from Norris 
in bad faith, and in conflrniing and quieting the title to the land in Rounds. 

(2) In holding that appellant was entitled to recover from Norris only $200 
upon trading that he procured the patent fraudulently, and in not holding 
that appellant was entitled to recover from Norris $3,000 as the value of the 
land, upon decreeing that Rounds was a good-faith purchaser thereof. 

[ 1 ] The testimony in the record as to the alleged f raud of Norris in 
procuring the patent is quite meager; but in the absence of any tes- 
timony to the contrary, or of an appeal by either of the défendants, 
the decree cannot rightly be disturbed upon this ground. 

[2] The appellant offered no proof as to the alleged bad faith of 
Rounds in his purchase of the land from Norris, and contends that, 
having shovvn that Norris procured the patent by fraud, as held by the 
trial court, the burden then rested upon Rounds to show the good faith 
of his purchase, and that this he must do by testimony other than the 
récitals of his deed from Norris. This contention of the appellant, we 
think, must be upheld. Smith v. Sac County, 11 Wall. 139, 147, 20 L. 
Ed. 102; Wright-Blodgett Co. v. United States, 236 U. S. 397, 35 Sup. 

Ct. 339, 59 L. Ed. , and the cases there cited, wherein it is held that 

the récitals of a deed are insufficient to prove the payment of a valua- 
ble considération without notice of the alleged fraud. The court there- 
fore erred in confirming the title to the land in Rounds upon this 
ground, and unless the suit is barred by the statute of limitations, or 
appellant is otherwise estopped from maintaining the suit, the decree 
as to Rounds is erroneous. 

[3] The state statute of limitations does not, of course, bar suits of 
the United States brought in their own courts in their sovereign capac- 
ity to assert a public interest or to enforce a public right. United 
States v. Thompson, 98 U. S. 486, 25 E. Ed. 194; United States v. 
Insley, 130 U. S. 263, 266, 9 Sup. Ct. 485, 32 L. Ed. 968. 
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[4, 5] But section 1 of the Act of Mardi 3, 1891 (26 Stat. 1093, c. 
559), provides : 

"That suits by the United States to vacate and annul any patent heretofore 
issued shall only be brought within five years froifl the passage of this act, 
and suits to vacate and annul patents hereafter issued shall only be brought 
within six years after the date of the issuance of such patents." 

This section in terms applies to ail suits by the government to va- 
cate and annul patents to public lands issued under any law of the 
United States. United States v. Winona & St. P. R. R. Co., 165 U. 
S. 463, 475, 17 Sup. Ct. 368, 41 L. Ed. 789 ; United States v. Chandler- 
Dunbar Co., 152 Fed. 25, 28, 81 C. C. A. 221, affirmed 209 U. S. 447, 
450, 28 Sup. Ct. 578, 52 L. Ed. 881. As to Norris the suit was com- 
menced within six years from the date of the patent, and is not there- 
fore barred by the statute of limitations. See Linn & Lane Lumber 
Co. et al. v. United States, 236 U. S. 574, 35 Sup. Ct. 440, 59 h. 
Ed. — . 

[6, 7] As to Rounds the suit was not commenced until the filing of 
the second amended bill, which was August 1, 1911, and the issuance of 
the warning order, so called, upon that bill August 2, 1911, with the 
bona fide intent that it be promptly served. United States v. American 
Lumber Co., 85 Fed. 827, 29 C. C. A. 431, and cases cited. This was 
seven years and seven months after the patent was issued. There is 
neither allégation nor proof of any concealment on the part of Rounds 
of his purchase of the property, nor of any other fraud on his part 
to delay the commencement of the suit against him until the statute 
of limitations had run. The bill avers that his purchase of the land 
from Norris was on June 14, 1909, and that the deed to him was filed 
for record in the office of the register of deeds for Woodward county, 
in which the land is situated ; and it was so filed June 16, 1909. This 
was within six years from the date of the patent. In United States v. 
Winona & St. P. R. R. Co., above, Mr. Justice Brewer, speaking of the 
statute of limitations above cited, said (165 U. S. at page 476, 17 Sup. 
Ct. at page 371 [41 L. Ed. 789]) : 

"Under the benign influence of this statute it would matter not what the 
mistake oi error of the land départaient was, what the frauds and misrepre- 
sentations of the patentée were the patent would become conclusive as a trans- 
îer of the title, providing only that the land was public land of the United 
States and open to sale and conveyance through the land department. * * * 
It is true that thèse appellees cannot avail themselves of thèse limitations, be- 
cause this suit was commenced before the expiration of the time prescribed, 
and we only refer to them as showing the purpose of Congress to uphold titles 
arising under certification or patent by providing that after a certain time 
the government, the grantor therein, should not be heard to question them." 

The question of the concealment of the fraud from the land depart- 
ment until the statute had run, was not involved in that case. See 
United States v. Exploration Co., 203 Fed. 387, 121 C. C. A. 491. Nor 
is it involved in the case before us, for, as before stated, there is neither 
allégation nor proof of any concealment on the part of Rounds of his 
purchase of the land ; in f act, he placed the évidence of his purchase 
upon the public record of land titles in the county where the land is 
situated before the suit was brought against Norris. In Wood v. Car- 
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penter, 101 U. S. 135, at page 139, 25 L. Ed. 807, Mr. Justice Swayne, 
speaking of statutes of limitation, said: 

"Statutes* of limitation are vital to the welfare of society and are favored 
in the law. They are found and approved in ail Systems of enlighteued juris- 
prudence. They promote repose by giving seeurity and stability to human 
aifairs. An important public policy lies at their foundation. They stimulate 
to activity and punish négligence. While time is constantly destroying the 
évidence of rights, they supply its place by a presumption which renders proof 
unnecessary. Mère delay, extending to the limit prescribed, is itself a con- 
clusse bar. The bane and antidote go together. * * * In this class of 
cases the plaintiff is held to stringent rules of pleading and évidence, and 
especially must there be distinct averments as to the time when the fraud, 
mistake, concealment, or misrepresentation was discovered, and what the 
discovery is, so that the court may clearly see whether, by ordinary diligence, 
the discovery might not hâve been before made." 

[8] Courts cannot rightly insert in the statute of limitations an ex- 
ception which the statute itself does not contain. Mclver v. Ragan, 2 
Wheat. 24, 29, 4 L. Ed. 175. 

[9] It is true that the government is not bound by a statute of lim- 
itations, unless Congress has clearly manifested its intention that it 
shall be so bound. United States v. Thompson, 98 U. S. 486. 25 L. 
Ed. 194; United States v. Nashville, etc., Ry. Co., 118 U. S. 120, 125, 
6 Sup. Ct. 1006, 30 L. Ed. 81. But it is the clearly expressed intention 
of Congress that the government shall be bound by the statute in ques- 
tion. See United States v. Puget Sound Co. (D. C.) 215 Fed. 436. In 
United States v. Lee, Wilson & Co. (D. C.) 214 Fed. 630, 648, the suit 
was not to vacate or annul patents issued by the United States, but was 
a suit by the government to quiet its title to land that had never been 
surveyed by the government, and no certification or patent was ever 
issued, or could rightly hâve been issued by the land départaient. In 
the absence of any averment in the bill or proof showing specifically 
some reason why the suit was not brought within the six-year period, 
Rounds' demurrer and answer to the bill upon that ground should hâve 
been sustained, and the bill dismissed as to him. 

[10] But it.may be said that the case went to hearing in the trial 
court upon bill and answer and the proofs offered by the complainant, 
that Rounds has not appealed from the decree, and that it should be 
reversed because the trial court erred in confirming the title to the land 
in him. But Rounds challenged the right of the complainant to main- 
tain the suit because not brought within the statutory period at the very 
threshold of the proceedings against him, and again in his answer. 
The ruling upon the demurrer was not final, but the final decree went 
in his favor. There was no occasion, therefore, for him to appeal, as 
the court only gave a wrong reason for a right décision. An ap- 
pellate court will not reverse a right decree or judgment because 
the trial court has given a wrong reason for it. Smiley v. Bark- 
er, 83 Fed. 684, 687, 28 C. C. A. 9; Moffat v. Smith, 101 Fed. 771, 
774, 41 C. C. A. 671 ; Buster et al. v. Wright, 135 Fed. 947, 959, 68 
C. C. A. 505 ; Latting v. Owasso Mfg. Co., 148 Fed. 369, 370, 78 C. 
C. A. 183;^ White v. Railway Co., 122 Ind. 317, 23 N. E. 782, 786, 7 
L. R. A. 257 ; Von Baumbach, Collecter, etc., v. Sargent Eand Co., 219 
Fed. 31, 44, 134 C.C. A. 649. 
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Upon the argument of the case in this court counsel for défendant 
presented his own affidavit and that of the défendant Rounds, which 
were not disputed by counsel for the government in an affidavit filed 
by hini in any material respect, which show that complainant is in no 
position to take advantage of the failure of Rounds to présent évidence 
in support of his good faith purchase of the land ; but as the decree in 
favor of Rounds must be affirmed for the reasons stated, we do not 
set fortli or consider this showing. The decree as to Rounds should 
therefore be affirmed. 

[11, 12] The appellant next complains of the decree because, on con- 
firming the title to the land in Rounds, it awarded judgment in its 
favor against Norris for only $200, as the value of the land. That 
was the minimum government price of the land, and is what Norris 
was required to pay for it. Section 2301, Rev. Stats. U. S., as amend- 
ed by Act Mardi 3, 1891, c. 561, § 6, 26 Stat. 1098 (Comp. St. 1913, 
§ 4589). When the suit was commenced, Norris had sold the land to 
Rounds, in whom the court confirmed the title. The appellant could 
not therefore, recover the land; but it had received from Norris the 
government price thereof , which presumptively was its theh value, and 
in this proceeding seeks to recover from him the considération he re- 
ceived from Rounds, without offering any évidence as to its value at 
any time up to the commencement of the suit. The appellant has in 
fact suffered no actual damage because of the alleged fraud of Norris, 
and it would be inéquitable to permit it to recover the value of the land 
in excess, if any, of the amount it received therefor, especially in the ab- 
sence of any évidence of such value. A court of equity is always re- 
luctant to rescind a contract unless the parties thereto can be placed 
in statu quo. If this cannot be done, it will grant such relief only 
when the clearest and strongest equity demands it. Grymes v. Sanders 
et al., 93 U. S. 55, 62, 23 L. Ed. 798. 

[13] The appellant contends, however, that the answer of Norris 
admits he received $3,000, or its équivalent, for the land from Rounds, 
and this is évidence of its then value. But see Wright-Blodgett Co. v. 

United States, 236 U. S. 397, 35 Sup. Ct. 339, 59 h. Ed. , above. 

This may be an admission, of Norris that he received that amount for 
the property in June, 1909 ; but it is not an admission that the land 
was then of that value, for it had been improved, and with its improve- 
ments sold to Rounds for that amount. Admitting, without deciding, 
that appellant is entitled to recover the value of the land in excess of 
the minimum government price thereof, it would not be entitled to 
recover for the improvements, and there is nothing before the court 
upon which it can détermine the value of the land without the im- 
provements. 

Section 2 of the Act of March 2, 1896 (29 Stat. 43, c. 39 [Comp. St. 
1913, § 4902]), provides that if any person claiming to be a bona fide 
purchaser of any land erroneously patented to another is made party 
to a suit to vacate or annul a patent, and is f ound by the court to be a 
good-faith purchaser thereof, the court shall confirm the title in him 
and award judgment against the patentée for the value of the land, 
"which in no case shall be more than the minimum government price 
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thereof." Whether or not this section applies to a patent for a home- 
stead entry, commuted to a cash entry, may admit of some doubt. The 
act of which it is a part is entitled : 

"An act to provide for the extension of the tiine within which suits may 
be brought to vacate and annul land patents, and for other purposes." 

This is broad enough to include ail patents erroneously or fraud- 
ulently issued under any of the acts of Congress. The first section 
(Comp. St. 1913, § 4901), however, provides that: 

"Suits by the United States to vacate and annul any patent to lands here- 
tofore erroneously issued under a railroad or wagon road grant, shall only be 
brought * * * within six years after the date of the issuance of such 
patents, and the limitation of section 8, chapter 561, of the Acts of the Second 
Session of the 51st Congress and amendments thereto are extended accord- 
ingly as to the patents herein referred to." 

The référence to section 8, c. 561, is to the act of Mardi 3, 1891 (26 
Stat. 1099 IComp, St. 1913, § 5114]). Sections 2 and 3 of the act of 
Mardi 2, 1896, above referred to, are within the title of this act, and 
are broad eriough to include a bona fide purchaser of lands erroneously 
or fraudulently patented under any of the acts of Congress, and would 
therefore include a fraudulent entry under the homestead law. The 
act indicates the purpose of Congress that as to lands erroneously or 
fraudulently patented, for which nothing has been received by the gov- 
ernment, it shall only recover the minimum government price thereof 
from the patentée upon the title being confirmed in a good faith pur- 
chager from him; but, where the government has received the price 
fixed by it for the land, there seems to be no reason why it shall again 
recover its full value, including the excess, if any, above the govern- 
ment price. But, however this may be, and putting this section aside, 
we are of opinion that the appellant is not entitled to a judgment against 
Norris for more than $200, because there is no compétent évidence in 
the record as to the value of the land. The appellant has recovered 
judgment against Norris for the utmost that it is entitled to upon this 
record, and the decree as to him should also be affirmed. 

The decree as to both défendants is therefore affirmed. 



In re ROOHBSTBR SANITARIUM & BATHS.CO. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 210. 

1. Judgment <S=>340 — Vacaïtng oe Setting Aside — Authobity to Vacate. 
The power to vacate or set aside judgments is a cominon-law power, 
inhérent in courts of gênerai jurisdiction and possessed by ail courts of 
record as incident to their existence. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 666; Dec. Dig. 

<S=>340.] 

<g=»For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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2. JUDGMENT ©=340 VACATING OE SETTING ASIDE AUTHORITY TO VACATE. 

The power to vacate or set aside judgments must be exercised by the 
court which rendered the judgment, and no other court can take cog- 
nizance of the application. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 666 ; Dec. Dig. 

©=340.] 

3. Appeal and Eebob @=982 — Judgment <S=344 — Vacating — Discrétion — 

Revœew. 

A motion to set aside a judgment is addressed to the sound légal dis- 
crétion of the court, and its détermination will not be disturbed on ap- 
peal, unless it is plain that its discrétion has been abused. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3877- 
3879 ; Dec. Dig. ©=982 ; Judgment, Cent. Dig. § 673 ; Dec. Dig. ©=344.] 

4. Motions ©=59— Obdebs — Vacating ob Setting Aside. 

The common-law rule is that a court has entire control over its own 
orders, and may vacate them at any time during the term at which they 
are made. 

[P"d. Note. — For other cases, see Motions, Cent Dig. §§ 73-81 ; Dec. Dig. 
©=59.] 

5. Bankbuptcy ©=36 — Obdebs — Vacating ob Setting Aside. 

There are no ternis of court in bankruptcy, within the rule that orders 
may be vacated at any time during the term at which they are taade. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 36 ; Dec. Dig. 
©=36.] 

6. Motions ©=59 — Obdebs — Vacating — Opebation and Effect. 

The gênerai rule is that, where a court directs an order previously made 
by it to be stricken out, it is the same as if such order had never ex- 
isted. 

[Ed. Note.— For other cases, see Motions, Cent Dig. §§ 73-81 ; Dec. Dig. 
©=59.] 

7. Bankruptcy ©=372 — Reopening Estate — Effect as to Teusteeship. 

Under Bankr. Act, July 1, 1898, c. 541, § 2, subd. 8, 30 Stat. 545 (Comp. 
St 1913, § 9586), giving courts of bankruptcy power to close estâtes when 
they hâve been fully administered, by approving the final account and 
discharging the trustées, and to reopen them whenever it appears they 
were closed before being fully administered, and subdivision 17, authoriz- 
ing such courts, pursuant to the recommendation of creditors, or when 
they neglect to recommend the appointaient of trustées, to appoint trus- 
tées, and section 44 (section 9628), providing that the creditors at their 
first meeting after the adjudication, or after a vacancy has occurred in 
the office of trustée, or after the estate has been reopened, etc., shall ap- 
point one or three trustées, and that, if they do not appoint a trustée or 
trustées, the court shall do so, the vacating of an order closing an es- 
tate and discharging the trustée did not ipso facto restore the trustée to 
his trusteeship, and there was a vacancy in the office ; the statute chang- 
ing the rule that, where the court directs an order previously made to be 
stricken out, it is the same as if such order had never existed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 574; Dec. 
Dig. ©=372.] 

8. Bankruptcy ©= 372 — Reopening Estate — Election of Trustée. 

Under Bankr. Act § 2, subds. 8, 17, and section 44, upon the reopening 
of an estate after the discharge of the trustée, the court should not ap- 
point a trustée ; it being necessary to proceed as in the first instance for 
the élection of a trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 574; Dec. 
Dig. ©=372.] 

<5=For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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9. Banrrtjptcy <S=>372 — Beopening Estate — Appointaient of Trustée — 

"De Facto Officer." 

Where, after an estate in bankruptcj' was closed and the trustée dis- 
charged, the court reopened the estate and reinstated the old trustée, the 
appointaient of the old trustée, though erroneous, was not void, and ne 
was a "de facto officer," acting under color of title to the office, as where 
there is a de jure office and one is irreguïarly âppointed to it, or is ap- 
pointed by an authority not compétent under the law to make the ap- 
pointment, he is a de facto officer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 574 ; Dec. 
Dig. <s=»372. 

For other définitions, see Words and Phrases, First and Second Séries, 
De Facto Officer.] 

10. Barkkuptcy <S=s372— Reopening Estate — Appointment of Trustée. 

Where, upon the reopening of an estate in bankruptcy, the court erro- 
neously reinstated the old trustée, and certain creditors subseijuently pe- 
titioned the court to vacate so niuch of the order as reinstated such trus- 
tée, and for such a modification of the order as would provide for a meet- 
ing of ' the creditors to elect a trustée, it was not error for the court, in 
providing for such a meeting, to provide that the old trustée should con- 
tinue to act until the élection and qualification of bis successor. 

LEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 574; Dec. 
Dig. <g=>372.J 

Pétition to Revise Order of the District Court of the United States 
for the Western District of New York. 

, Hugh J. O'Brien, of Rochester, N. Y., for petitioner. 
Ernest B. Millard, of Rochester, N. Y. (Isaac Adler, of Rochester, 
N. Y., of counsel), for trustée and creditors. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. It appears that the Rochester Sanitarium 
& Baths Company, organized as a corporation under the laws of the 
state of New York, was adjudicated a bankrupt, in the United States 
District Court for the Western District of New York, on March 4, 
1909. In due course Simon L,. Adler was appointed trustée of its es- 
tate. Thereafter, and on or ahout November 21, 1911, the estate of 
the bankrupt was closed, and the trustée was discharged, and his bond 
canceled. Subsequently, and on or about June 18, 1913, two of the 
creditors of the bankrupt petitioned the court to reopen the estate, and 
the court without notice to the other creditors made an ex parte order 
vacating and setting aside its former order discharging the trustée, and 
thereupon reinstated the said Adler as trustée. It appears that 
prior to his discharge Adler had brought an action as trustée in thç 
Suprême Court of New York against Weis & Fisher and obtained a 
verdict in favor of the estate for $2,800. A new trial was granted, 
and the order granting it had been affirmed in the Appellate Division 
of the Suprême Court. As the opinion of the Appellate Division had 
been adverse to the trustée, no further steps had been taken by the 
trustée, and at the time of his discharge it had been assumed that he 
could gain nothing by a prosecution of the suit. But after his dis- 
charge, and in June, 1913, the Court of Appeals in New York ren- 
dered a décision in Crowe v. Liquid Carbonic Co., 208 N. Y. 396, 102 

(g=>For otlier cases see same topic & KEY-NUMBER a ail Key-Numbered Digests & Indexes 
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N. E. 573, which was regarded by some of the creditors as practically 
overruling the previous décision of the Appellate Division in the case 
brought by the trustée, and they called to the attention of the court 
belovv the fact that the action against the Weis & Fisher Company 
was still pending and undetermined. The court's order reopening the 
estate was as f ollows : 

"Ordered, that the estate of said Rochester Sanitarlum & Baths Company, 
bankrupt, be and the same is reopened; that the order discharging the said 
Simon L. Adler as trustée herein be and the same hereby is vaeated and set 
aside ; and it is further ordered, that the said matter of Rochester Sani- 
tarium & Baths Company, a corporation, bankrupt, be referred to Hon. Quincy 
Van Voorhis, one of the référées in bankruptcy of this court, to take such 
further proceedings therein as may be proper, and the said Simon L. Adler 
be and he hereby is reinstated as such trustée, and authorized to continue the 
administration of said estate, upon filing with the référée in bankruptcy 
herein such bond as may be directed and approved by such référée. It is 
further ordered, that upon filing such bond as may be directed and approved 
by the said référée in bankruptcy, the said Simon L. Adler, as trustée, be and 
hereby is authorized to continue the prosecution of said action brought by 
himself as trustée against Weis & Fisher Company, and to take such steps as 
may be proper in the administration of said estate." 

The trustée at once qualified and brought the action against the 
Weis & Fisher Company to trial a second time and again obtained a 
verdict in his favor. This time the Appellate Division sustained the 
verdict, and judgment was entered for $4,030.30. An appeal has been 
taken to the Court of Appeals of the state of New York, which was 
pending at the time of the argument of this cause. This judgment 
against the Weis & Fisher Company is said to be the only asset of the 
bankrupt estate. 

On July 20, 1914, five creditors of the bankrupt estate- petitioned 
the court to vacate so much of the order of June 18, 1913, as reinstated 
Adler as trustée and authorized him to continue the administration 
thereof, and that it be modified, so as to provide for the calling of a 
meeting of the creditors for the purpose of electing a new trustée. The 
court accordingly on November 4, 1914, modified its former order en- 
tering the f ollowing order : 

"First .That an élection for trustée be held at the instance of the référée 
in bankruptcy for Monroe county, and that the reinstated trustée continue to 
act until the élection and qualification of his successor, who shall thereupon 
be subrogated to the rights of the former. 

"Second. That, except as above modified, the order herein of this court of 
June 18, 1913, be approved and confirmed." 

The petitioner seeks a revision of the order as thus modified, claim- 
ing it to be erroneous in matter of law in the following particulars : 

(1) In that it failed to adjudge and déclare null and void as of 
date thereof so much of the order of June 18, 1913, as reinstated the 
trustée of the above-named estate and authorized him to continue the 
administration thereof ; and 

(2) In that it provided that the reinstated trustée should continue 
to act until the élection and qualification of his successor, "who shall 
thereupon be subrogated to the rights of the former" ; and 

(3) In that it further provided that, except as above modified, the 
order of June 18, 1913, be approved and confirmed. 
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[1-5] The power to vacate or set aside judgments is a common-law 
power inhérent in courts of gênerai jurisdiction. Ail courts of rec- 
ord possess the power as incident to their existence. But the power is 
to be exercised by the court which rendered the judgment, and none 
other can take cognizance of the application. And a motion to set 
aside a judgment is addressed to the Sound légal discrétion of the court, 
and its détermination of the matter is not disturbed on appeal, unless 
it is plain that its discrétion has been abused. The greater power in- 
cludes the less, and the common-law rule is that a court has entire 
control over its own orders, and may vacate them at any time during 
the term at which they are made. Born v. Schneider (C. C.) 128 Fed. 
179 (1904) ; Killian v. State, 72 Ark. 137, 78 S. W. 766 (1904) : Seiter 
v. Mowe, 182 111. 351, 55 N. E. 526 (1899); State v. Gabriel, 88 Mo. 
631 (1886) ; Servatius v. Pickel, 30 Wis. 507 (1872). See 29 Cyc. 1518. 
There are no terms of court in bankruptcy, so that an adjudication of 
bankruptcy, it is held, may be vacated after the expiration of the term 
wherein it was entered. As the Suprême Court of the United States 
declared in Sandusky v. National Bank, 23 Wall. 289, 293, 23 L. Ed. 
155(1874): 

"The District Court, for ail the purposes of its bankruptcy jurisdiction, is 
always open. It has no separate terms. Its proceedings in any pending suit 
are therefore at ail times open for re-examination upon application therefor 
in an appropriate form. Any order made in the progress of the cause may be 
subsequently set aside and vacated upon proper showing made, provided 
rights hâve not become vested under it which will be disturbed by its vaca- 
tion." 

[6-8] The gênerai rule is that where a court, in the exercise of its 
jurisdiction, directs an order previously made by it to be stricken out, 
it is the same as if such order had never existed. Williams v. Floyd, 

27 N. C. 649 (1845). If that principle governed the vacating of the or- 
der discharging a trustée in bankruptcy, then Adler would hâve been 
reinstated as trustée of the bankrupt corporation by the order of June 
18, 1913, even though that order had not in express terms declared 
him to be reinstated. But the principle we are discussing is not ap- 
plicable in such cases, as the matter is governed by the express lan- 
guage of the Bankruptcy Act. That act confers jurisdiction upon the 
District Courts as courts of bankruptcy, and provides in section 2, sub- 
division 8, that they shall hâve power "to close estâtes, whenever it 
appears that they hâve been fully administered, by approving the final 
accounts and discharging the trustées, and reopen them whenever it 
appears they were closed before being fully administered." It then pro- 
vides in subdivision 17 of the same section that the court shall hâve 
power "pursuant to the recommendation of creditors, or when they 
neglect to recommend the appointment of trustées, appoint trustées, 
and upon complaints of creditors, remove trustées for cause upon 
hearings and after notices to them." And in section 44 it is provided 
that: 

"The creditors of a bankrupt estate shall, at their first meeting after the 
adjudication or after a vacancy has occurred in the office of the trustée, or 
after an estate has been reopened, or after a composition has been set aside 
or a discharge revoked, or if there is a vacancy in the office! of trustée, ap- 
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point one trustée or three trustées of such estate. If the creditors do not ap- 
point a trustée or trustées as herein provided, the court shall do so." 

We think the language of this section makes it plain that, when an 
order is vacated which discharges a trustée in bankruptcy, it does not 
hâve the effect usually given to vacating orders, and the old trustée is 
not ipso facto restored to his trusteeship, but there is a vacancy in the 
office which cannot be filled by the court. It is necessary to proceed 
as in the fïrst instance, and the law is so interpreted by the text-writers. 

Mr. Remington states in section 2314 of his work on Bankruptcy 
that: 

"Upon the reopening of the estate a trustée must be elected, the old trus- 
teeship not being revived by the reopening. And the court may not appoint 
a trustée unless the creditors hâve first been given an opportunity to do so 
and hâve failed to make choice. The reopening of the estate elïects no more 
than the putting of the estate back into process of administration. Steps must 
be taken just as if the estate had never been closed." 

And Mr. Collier's statement is similar on page 530 of his work: 

"Where an estate is reopened the office of trustée is vacated, and the court 
cannot appoint unless the creditors hâve failed to do so." 

The Circuit Court of Appeals in the Eighth Circuit had occasion to 
pass upon this matter (In re Newton, 107 Fed. 429, 431, 46 C. C. A. 
399,401 [1901]), and said: 

"This section, in our opinion, confers upon the creditors of the estate the 
same authority and power with respect to the appointment of a trustée, after 
an estate once closed has been, by order of court, reopened, as is conferred 
upon them at the first meeting held after the adjudication. It confers upon 
the creditors, as the parties chiefly interested, the right in either case to sé- 
lect their own trustée. When they fail to do so, either at the first meeting, 
or afterwards, in case of a reopening of the estate, and not till then, power 
is conferred upon the court to make such appointment." 

The District Judge in the case at bar took the same view of the mat- 
ter when the pétition was presented asking him to vacate his order of 
June 18, 1913, in which he reinstated Adler as trustée. In dispos- 
ing of that pétition he said : 

"Hence I hold that under section 44 of the Bankruptcy Act it devolves upon 
the creditors, where it is desired to reopen the estate of a bankrupt after it 
has been closed and the trustée discharged, to appoint a new trustée, and that 
accordingly the order reinstating trustée Adler should not hâve been made." 

[9, 10] Thereupon the court directed that the référée should call a 
meeting of the creditors for the sélection of a new trustée, but contin- 
ued Adler as trustée until the new trustée could be appointed who was 
then to succeed to the rights of the former. It is insisted that the ap- 
pointment of Adler was void and without effect. We cannot concur in 
that view of the matter, and we think that the action of the District 
Judge in continuing Adler as trustée until his successor could be ap- 
pointed in the manner provided for in the act was not improper or un- 
warranted, but, on the contrary, was the wisest course the court could 
adopt under the circumstances of the case. 

In Scoficld v. United States, 174 Fed. 1, 98 C. C. A. 39 (1909) the 
Circuit Court of Appeals in the Sixth Circuit held that, where a trustée 
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in bankruptcy absconded and was removed, the appointaient of a new 
trustée by the court, without calling a meeting of the creditors for an 
élection, was at most an irregularity, and that the legality of the ap- 
pointaient could not be questioned collaterally by persons who were not 
creditors. The court said : 

"The whole ruatter of appolntlng trustées is subject to the power and super- 
intendence of the court. If the court ought to hâve summoned the creditors 
to elect a trustée, its failure to do so was a mère irregularity, and cannot be 
taken advantage of collaterally, certainly not by those who are not creditors 
or otherwise interested in the appointment." 

In our opinion the rcinstatement of Adler as trustée was an act 
within the court's jurisdiction, but mistakenly made. The act was not 
void and without effect. It made Adler a trustée de facto. Where. 
there is a de jure office, and one is irregularly appointed to it, or is 
appointed by an authority not compétent under the law to make the 
appointment, he is a de facto offïcer and under color of title to the of- 
fice. The leading case in this country on the subject of de facto officers 
is that of State v. Carroll, 38 Conn. 449, 9 Ara. Rep. 409, decided by 
the Suprême Court of Connecticut in 1871. In that case the court 
defines an officer de facto as follows : 

"An officer de facto is one whose acts, though not those of a lawful officer, 
the law, upon principles of policy and justice, will hold valid so far as they 
Involve the interests of the public and third persons, where the duties of the 
office were exercised: 

"First. Without a known appointment or élection, but under such circum- 
stances of réputation or acquiescence as were calculated to induce people, 
without inquiry, to submit to or ùivoke his action, supposing him to be the 
officer he assumed to be. 

"Second. Under color of a known and valid appointment or élection, but 
where the officer had failed to conform to some précèdent requirement or con- 
dition, as to take an oath, give a bond, or the like. 

"Third. Under color of a known élection or appointment, void because the 
officer was not eligible, or because there was a want of power in the electing 
or appointing body, or by reason of some defect or irregularity in its exer- 
cise, such ineligibility, want of power, or defect being unknown to the public. 

"Fourth. Under color of an élection or appointment by or pursuant to a 
public unconstitutional law, before the same is adjudged to be such." 

We are not called upon to consider the validity of the acts done by 
the de facto trustée. They are not involved in this proceeding. But 
the law gives effect to acts of officers de facto. See Norton v. Shelby 
County, 118 U. S. 425, 441, 6 Sup. Ct. 1121, 30 L. Ed. 178 (1886); 
Clinton v. Engelbrecht, 80 U. S. (13 Wall.) 434, 20 L. Ed. 659 
(1871); People v. White, 24 Wend. 520 (1840); Dolan v. Mayor, 68 
N. Y. 274, 282, 23 Am. Rep. 168 (1877). It was therefore proper, in the 
order providing for the élection of the new trustée, to provide, as the 
court did, that the reinstated trustée should "continue to act until the 
élection and qualification of his successor, who shall thereupon be sub- 
rogated to the rights of the former." 

The pétition to revise is dismissed. 
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WOODRTJFF v. YAZOO & M. V. R. CO. 

(Circuit Court of Appeals, Fifth Circuit. April 7, 1915. Rehearinj; Denled 

April 27, 1915.) 

No. 2740. 

Appeal and Eekob ®=>1099 — Law of the Case — Subséquent Appeals. 

The ruling, on an appeal in an action for injuries to an employé, that 
the évidence made questions for the jury as to the defendant's négligence 
and the einployé's assumption of the risk, vvas the law of the case on a 
subséquent appeal, the essential facts being the same on the second trial 
as on the first trial, with the exception of the testimony of one witness, 
whose testimony tended rather to strengthen than weaken plaintifC's case, 
since whatever has been decided on one writ of error cannot be re-ex- 
amined on a subséquent writ in the same suit. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4370- 
4379 ; Dec Dig. ©=1099.] 

Pardee, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of Mississippi; Henry C. Niles, Judge. 

Action by Mrs. Elise H. Woodruff, administratrix, against the Yazoo 
& Mississippi Valley Railroad Company. Judgment for défendant, 
and plaintiff brings error. Reversed and remanded, with instructions. 

This case is hère upon a second writ of error. Upon the first trial in the 
District Court, the jury, upon peremptory instructions of the court, returned 
a verdict in favor of the défendant in error. Judgment was duly rendered 
on the verdict, and, the case having been brought to this court by writ of er- 
ror, the judgment was reversed, and the cause remanded for a new trial. 
The opinion of this court, which contains a clear statement of the case, will 
be found reported in 210 Fed. 849, 127 C. C. A. 411 et seq. Upon a second 
trial in the court below, the court again instructed a verdict for the défend- 
ant in error, and judgment was rendered in accordance therewith. To revise 
this judgment the présent writ of error is brought. 

Marcellus Green and Garner Wynn Green, both of Jackson, Miss., 
for plaintiff in error. 

Edw. Mayes and Robt. B. Mayes, both of Jackson, Miss., and 
Charles N. Burch and H. D. Minor, both of Memphis, Tenn., for 
défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). With 
the exception of the testimony of Charles Linstrum, master mechanic 
of the défendant in error at Vicksburg, the essential facts of the présent 
case are the same as those involved on the former hearing. With- 
out expressing an opinion of the force and effect of Linstrum's testi- 
mony, it may with propriety be said that it did not weaken, but tended 
rather to strengthen, the case made by the plaintiff in error. Upon 
the former hearing this court, after referring to the facts, used the 
f ollowing language : 

"It was open to the jury to infer f rom this évidence, recited f rom the rec- 
ord, that the explosion of the indicator tube was due to lack of sufficient ten- 

'ot other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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sile strength to resist the steam pressure the défendant knew it was required 
to encounter in the ordinary daily opération of the engine, namely 150 pounds, 
since it is shown to hâve exploded under a pressure of but 145 pounds ; that 
it should hâve had a tensile strength of 300 pounds, according to manufactur- 
era' standard, but did not, in fact, hâve one-half that amount ; that the de- 
fendant, having furnished the tube to intestate for the purpose for which it 
was used, must either hâve known of its insufïiciency in this respect, if the 
tubes were tested by it, or hâve been in négligent ignorance of it, if no test 
was made, since its duty would bave been to make a test before furnishing it 
to the intestate for use on his engine. The issue of the négligence or the ab- 
sence of négligence in this respect was an issue of fact, which should hâve 
been submitted to the jury. It is clear that the évidence in the record was 
of a character that required the submission to the jury of the issue of as- 
sumption of risk on intestate's part of the insufflciency of the tube in tensile 
strength, if there was any évidence of such assumption on his part. The suf- 
flcient and insuffieient tubes in this respect were of the same appearance, and 
a test was required to tell of the insufflciency. The intestate had no means 
of making the test, and had the right to assume the tensile sufficiency of the 
tube that was furnished by his employer, until he acquired knowledge to the 
contrary. The record does not show such knowledge on his part His knowl- 
edge of the likelihood of an explosion of the tubes, even when of sufficient 
tensile strength, would not be an assumption of the risk of an explosion of a 
tube which was of insuffieient tensile strength, of which fact he was una- 
ware. For thèse reasons, we think the case should hâve been submitted to 
the .iury, and that the court below erred in directing a verdict for the défend- 
ant." 

The foregoing ruling of the court must stand as the law of the case 
upon the présent hearing, since it is well settled "that whatever has 
been decided hère on one writ of error cannot be re-examined on a 
subséquent writ bronght in the same suit." Clark v. Keith, 106 U. S. 
465, 1 Sup. Ct. 568, 27 L. Ed. 302 ; Supervisons v. Kennicott, 94 U. 
S. 498, 24 L. Ed. 260; Bell v. Arledge, 219 Fed. (C. C. A. Sth Cir.) 675, 
135 C. C. A. 347,citing numerous authorities. 

It was intimated by counsel that the peremptory instruction to the 
jury, on the second trial, was based upon the case of Seaboard Air 
Une Railway Co. v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L- Ed. 
1062, decided subséquent to the first hearing of the présent case in 
this court. Upon a careful examination of the opinion in the Horton 
Case, we are unable to discover any conflict between it and the opinion 
rendered by Judge Grubb as the organ of this court upon the former 
hearing. The views of the two courts are in complète harmony, so far 
as they affect the issues involved in the présent controversy. 

We are therefore of the opinion that the judgment should be 
reversed, and the cause remanded, with instructions to the trial court 
to submit the issues to the jury in conformity with the views expressed 
by this court on the first writ of error. 

Ordered accordingly. 

PARDEE, Circuit Judge (dissenting). In this case, when hereto- 
fore before this court, two important questions afïecting the proper 
décision of the same were involved, both arising under the Employers' 
Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 
1913, §§ 8657-8665]), to wit: (1) As to the assumption of risk by the 
employé; and (2) the degree of care required of the employer in 
furnishing tools and appliances for the employé to use. In the opin- 
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ion handed down (210 Fed. 849, 127 C. C. A. 411) the assumption of 
risk was discussed, but nôt decided ; but it was held that the employ- 
er's duty in the premises required him to make a test of certain indi- 
cator tubes furnished to the intestate engineer to use on his engine. 

Since our décision in that case, and before the trial in the court 
below, the Suprême Court of the United States, in the case of Sea- 
board Air Une Co. v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. 
Ed. 1062 (which it may be noted was, as to facts causing injury, very 
like the instant case), decided that under the Employers' Liability Act, 
when an employé knows of a defect in appliances used by him, and 
appréciâtes the resulting damages, and continues in the employment 
without objection, or without obtaining from the employer an assur- 
ance of réparation, he assumes the risk, even though it may arise from 
the employer's breach of duty, and also that under the Employers' 
Liability Act a defect in an appliance which is not covered by any of 
the fédéral Safety Acts, does not leave the employer absolutely re- 
sponsible for the defect, but that the common rule with regard to 
négligence applies, which is that an employer is not a guarantor of 
the safety of the place of work or machinery and appliances of the 
work, and the extent of its duty to its employé is to see that ordinary 
care and prudence are exercised, to the end that the place at which 
the work is to be performed and the tools and appliances of the work 
are safe for the workman. 

On the second trial of the instant case in the court below, the évi- 
dence submitted was not entirely the same as on the previous trial. 
Additional évidence was taken, showin? the care and prudence exer- 
cised by the employer, and, among other things, that the tube that 
exploded, which had been furnished by the employer and put in place 
by the plaintiff's intestate, was obtained from, and guaranteed by, 
reputable manufacturers, and that the same was subjected by the 
deceased engineer to a test of eight days' actual service before there 
was an explosion; that from the nature of things tubes of glass orig- 
inally sound and standing ail reasonable tests through change of 
weather and depending upon use and handling are ail liable to explode 
sooner or later. 

As to whether an actual test of the indicator tube was made by the 
railroad company, prior to furnishing it to the engineer, does not 
appear. So that now it seems an entirely différent case is presented 
to the court at the second trial from that presented on the first. 

It is contended in this présent case that the burden of proof is on 
the plaintifï to show that no sufficient test was made by the railroad 
company and that such test was necessary, and some very respectable 
authority is cited in support thereof. See Pennsylvania Railroad 
Co. v. Knox, 218 Fed. 748, 753, 134 C. C. A. 426; Patton v. Texas 
& Pacific R. Co., 179 U. S. 663, 21 Sup. Ct. 275, 45 L. Ed. 361 ; West- 
inghouse Electric & Mfg. Co. v. Heimlich, 127 Fed. 92, 62 C. C. A. 
92; Petroleum Iron Works v. Boyle, 179 Fed. 434, 102 C. C. A. 579; 
Bush v. Traction Co., 192 Fed. 242, 112 C. C. A. 499. 

As to the duty of an employer who furnishes guaranteed appliances 
and machinery procured from a reputable manufacturer of recognized 
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standing, it is said by the Suprême Court in Richmond & Danville 
Railroad Co. v. Elliott, 149 U. S. 266, 13 Sup. Ct. 837, 37 L. Ed. -728: 

"If he purchases from a manufacturer of recognized standing, lie is jus- 
tified in assuming that in the manufacture proper care was taken, and that 
proper tests were made of the différent parts of the machinery, and that as 
delivered to him it is in a fair and reasonable condition for use. We do not 
mean to say that it is never the duty of a purchaser to make tests or ex- 
aininations of his own, or that he can always and wbolly rely upon the as- 
sumption that the manufacturer has fully and sufliciently tested. It may be, 
and doubtless often is, his duty when placing the machine in actual use to 
subject it to ordinary tests for determining its strengtb and efficiency." 

In Westinghouse Electric Mfg. Co. v. Heimlich, supra, Judge Lur- 
ton, for the Circuit Court of Appeals for the Sixth Circuit, laid down 
the following: 

"The master is not a guarantor of the safety of machinery or implements 
furnished his employés, and is only bound to use ordinary care, diligence, 
and skill for the purpose of protecting them, and it is not négligence to use 
and employ such machinery or implements as the expérience of trade and 
manufacture sanction as reasonably safe. Hough v. Railway Co., 100 U. S. 
213, 25 L. Ed. 612; Washington Rd. Co. v. McDade, 135 U. S. 554, 10 Sup. 
Ot. 1044, 34 L. Ed. 235 ; Union Pacific Ry. Co. v. Daniels, 152 U. S. 684, 689, 
14 Sup. Ct. 756, 38 L. Ed. 597 ; Texas, etc., Ry. Co. v. Barrett, 166 U. S. 617, 
17 Sup. Ct. 707, 41 L. Ed. 1136; Shearman & Redfield on Négligence (5th Ed.) 
§ 195. * * * The defect in this chain was one which could not hâve been 
discovered by anything short of a test which would develop its existence by 
putting upon it a greater strain than the chain so détective would stand. In 
other words, in order to détermine whether the iron was in fact crystallized, 
it was necessary to break or eut into each link, for it was altogether possible 
that, if one link was made from crystallized iron, the others were also dé- 
tective. This defect might not exist to the same extent in every link. Was 
it, then, the duty of the plaintiff in error to subject this chain to a test for 
latent defects before allowing it to be used, or might the purchasers rely 
upon the réputation of the maker, and his représentation as to the quality of 
the material used, and as to the results of the manufacturer's tests V In the 
sélection of machinery, tools, or material the master is respousible to his 
servants for only ordinary care ; that degree of care which. a man of ordi- 
nary prudence in the saine Une of business would be expected to exercise to 
secure his own safetv were he doing the work. Shearman & Redfield on Nég- 
ligence (5th Ed.) § 195; 20 Ain. & Eng. Ency. Law, 78, 79; De Graff v. New 
York Cent. Rd., 76 N. Y. 125; Marsh v. Chickering, 101 N. Y. 390, 5 N. E. 
56 ; Carlson v. P. B. Co., 132 N. Y. 273, 30 N. E. 750 ; Railway Co. v. Aiken, 
89 Tenn. 245, 14 S. W. 1082 ; Smith v. N. Y., etc., R. Co., 164 N. Y. 491, 58 
N. E. 655 ; Service v. Shoneman, 196 Pa. 63, 46 Atl. 292 [69 L. R. A. 792, 79 
Am. St. Rep. 689]. * * * The burden is upon the plaintiff to prove the 
négligence of the défendant. If the chain broke by reason of some defect, 
it devolves upon him to show that by reasonable care this defect might hâve 
been discovered. Texas & Pacific Ry. Co. v. Barrett, 166 V. S. 617, 17 Sup. 
Ct. 707, 41 L. Ed. 1136; L. & N. Rd. Co. v. Campbell, 97 Ala. 147, 151, 12 
South. 574. The évidence showed that purchasers or users of such chains or- 
dinarily relied upon the réputation of the maker and upon his représenta- 
tion as to the quality of the iron and strength of the chain. Neither was there 
any évidence tending to excite suspicion as to the soundness or strength of 
this chain, such as having been a long time in use. The chain had been many 
times examined for external évidences of defects, injury, or wear. In such 
circumstances there was no reason to apprehend a latent defect, and the pur- 
chaser is not required to make so extraordinary a test as that indicated by 
the court. A purchaser of such an article from a reputable manufacturer, 
with représentations as to its tested strength and quality of material, is not 
responsible for hidden defects, which cannot be discovered by a careful ex- 
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ternal examination. Ladd v. New Bedford Ed., 119 Maas, 412, 20 Am. Rep. 
331; Spicer v. South Boston Iron Co., 138 Mass. 426; Roughan v. Boston 
Block Co., 161 Mass. 24, 36 N. E. 461." 

In the présent state of the record, our former décision ought not 
to control, and in my opinion it is the duty of the court to take up and 
décide the case on its merits. 



UNITED STATES v. FLORIDA EAST COAST RY. CO. 

(Circuit Court of Appeals, Fifth Circuit. April 5, 1915.) 

No. 2741. 

1. Mastek and Sebvant «=»13 — Statutoby Régulation— Houes of Service 

— conductob. 

Under Hours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1416 
(Comp. St. 1913, § 8678), providing that it shall be unlawful for an hiter- 
state carrier to require or permit employés subject to the act to remain 
on duty for more than 16 consécutive hours, with certain periods of rest 
thereafter, provided that no operator, train dispatcher, or other employé, 
who by the use of the telegraph or téléphone dispatches, reports, re- 
ceives, or delivers orders pertaining to train moveinents shall be required 
or permitted to remain on duty more than 9 hours in any 24 In towers or 
offices continuously operating night and day, nor for a longer period 
than 13 hours in towers or offices operated only during the daytime, the 
9 or 13 hour proviso does not apply to a train conductor, who as an inci- 
dent to his officiai duties was required to use the téléphone to report) 
movements of his train and receive orders, since he has no fixed place to 
perforai such work, and it could not be determined whether the 9 or 13 
hour proviso should apply to him, and lt will be presumed that Congress 
did not intend to include such employé. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <8=>13.] 

2. Master and Servant <©==>13 — Statutoby Régulation — Houks of Service 

— "Ejusdem Generis." 

Under the doctrine of "ejusdem generis," which is the rule that where, 
in the enumeration of particulars, gênerai terms are used, the gênerai 
terms must be restricted to things of a like nature and description with 
the particulars among which they are found, a train conductor is not in- 
cluded within the proviso of Act March 4, 1907, § 2, relating to hours of 
service of operators, train dispatchers, or other employés who use the 
telegraph or téléphone to dispatch, report, receive, or deliver orders 
pertaining to train movements (quoting Words and Phrases, "Ejusdem 
Generis"). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <@=13. 

Hours of service of employés, see note to United States v. Houston Belt 
& Terminal Ry. Co., 125 C. C. A. 485.] 

Walker, Circuit Judge, dissenting. 

In Error to the District Court of the United States, for the South- 
ern District of Florida ; Rhydon M. Call, Judge. 

Action by the United States against the Florida East Coast Rail- 
way Company. From a judgment sustaining demurrers to the dec- 

^soPor other cases see same tople à KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
222 F.— 3 
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laration and dismissing the déclaration, the United States brings er- 
ror. Affirmed. 

The following statement o£ the case, appearing in tlie brief for the govern- 
ment, is substautlally correct: 

"This case was brought by the United States attorney, upon suggestion of 
the Attorney General, at the request of the Interstate Commerce Commis- 
sion, and upon information furnished by the Commission. The action is 
based upon the act of Congress known as 'An act to promote the safety of 
employés and travelers upon railroads by limiting the hours of service of 
employés thereon,' approved March 4, 1907, contained in 34 Stat. at page 
1415, the action being based on sections 2 and 3 of said act. Each of the 
four counts are practically identical ; the only différence being a change of 
dates, naines, and the time or interval of time within which the alleged viola- 
tion took place, also the change of the numher of the train and the station. 
However, the principle of law as applicable to each count is identical. Tho 
argument, therefore, will be confined to the first count, which allèges that E. 
M. Little, on January 10, 1914, at and between the offices of New Smyrna and 
Ft. Pierce, in the state of Florida, being an employé of the défendant, was 
required and permitted to remain on duty for a longer period than 13 hours 
in 24 hours, to wit, from 7 a. m. to 11 p. m. on said date; that said E. M. 
Little was an employé, regularly and generally engaged in and connected 
with the movement of its trains, said trains being used in the movement of 
interstate traffic, and was regularly and generally required and permitted by 
défendant to use the téléphone in the several offices and stations of the de- 
fendant to report, transmit, receive, and deliver orders pertaining to and 
affecting the movement of trains, and that said E. M. làttle, while required 
and permitted to remain on duty as aforesaid, used said téléphone in défend- 
ants office at Quay and Lyrata and reported, transmitted, received, and de- 
livered orders pertaining to and affecting the movement of trains." 

The déclaration flled by the government contains four counts, and in order 
to render more definite the allégations of the several counts, and to présent 
with greater clearness the précise question for décision, counsel for the par- 
ties entered into the following stipulation: 

"It is further stipulated and agreed between the counsel for the respective 
parties herein that the employé mentioned in each of the counts of the décla- 
ration, and who is alleged therein to hâve been required or permitted to use 
the téléphone in the movement of trains after the expiration of 13 hours of 
service was a conductor of the particular train mentioned in the respective 
count, and that the déclaration shall be so construed and understood for ail 
the purposes of this writ of error ; it having been so understood and consider- 
ed by the judge of the District Court upon the argument of the demurrer. 
Plaintiff in error hereby withdraws from its brief heretofore filed in said 
cause ail référence to any question which may hâve been raised in said brief 
with référence to any omission in said déclaration as to the particular duties 
of the employé mentioned in each of the several counts, and requests that 
such références in said brief shall be disregarded by the court." 

Demurrers were interposed by the railway company to each count, which 
being sustained, and the déclaration dismissed, the government excepted, and 
has brought the case hère for revision of the judgment. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, 
H. S. Phillips, U. S. Atty., of Tampa, Fia., and Fred Botts, Asst. U. S. 
Atty., of Jacksonville, Fia., for the United States. 

A. V. S. Smith and Egford Bly, both of Jacksonville, Fia., for dé- 
fendant in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). [1] The 
question submitted for considération involves the construction of the 
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first proviso of section 2 of the act approved March 4, 1907, common- 
ly known as the "Hours of Service Act" ; the second proviso not be- 
ing pertinent to the présent inquiry. 34 Stat. pt. 1, p. 1415 (Comp. St. 
1913, § 8678). The précise question may be thus stated : Is the con- 
ductor of an interstate railway train, who is required or permitted 
during his run to stop at stations to report, transmit, receive, or de- 
liver orders pertaining to or affecting his train, embraced within the 
terms of the proviso? The entire section is in the following words: 

"Sec. 2. That it shall be unlawful for any common carrier, its offlcers or 
agents, subject to this act to require or permit any employé subject to this 
act to be or remain on duty for a longer period than sixteen consécutive) 
hours, and whenever any such employé of such common carrier shall hâve 
been continuously on duty for sixteen hours he shall be relieved and not re- 
quired or permitted again to go on duty until he has had at least ten con- 
sécutive hours off duty ; and no such employé who has been on duty sixteen 
hours in the aggregate in any twenty-four hour period shall be required or 
permitted to continue or again go on duty without having had at least eight 
consécutive hours off duty: Provided, that no operator, train dispatcher, or 
other employé who by the use of the telegraph or téléphone dispatches, re- 
ports, transmits, receives, or delivers orders pertaining to or affecting train 
movements shall be required or permitted to be or remain on duty for a 
longer period than nine hours in any twenty-four hour period in ail towers, 
offices, places, and stations continuously operated night and day, nor for a 
longer period than thirteen hours in ail towers, offices, places, and stations 
operated only during the day time, except in case of emergency, when the 
employés named in this proviso may be permitted to be and remain on duty 
for four additional hours in a twenty-four hour period on not exceeding three 
days in any week: Provided further, the Interstate Commerce Commission 
may after full hearing in a particular case and for good cause shown extend 
the period within which a common carrier shall comply with the provisions 
of this proviso as to such case." 

It will be observed that the first part of the section refers to em- 
ployés generally, subject to the act, and renders it unlawful for a car- 
rier to require or permit any employé to be or remain on duty for a 
longer period than 16 consécutive hours, etc. The proviso, however, 
excepts operators, train dispatchers, and other employés, who by the 
use of the telegraph or téléphone transmit, report, etc., orders pertain- 
ing to or affecting train movements, from the gênerai language thus 
employed and provides for them a spécial rule. For reasons deemed 
wise by the Congress, it was thought that telegraph operators, train 
dispatchers, and other employés of that class should hâve shorter hours 
for work and longer intervais of rest ; and hence the provision directly 
applicable to them, that their work hours should be limited to 9 and 
13, respectively, accordingly as they might be employed in towers, of- 
fices, places, and stations continuously operated night and day, or in 
towers, offices, etc., operated only during the daytime. 

The purpose of adding the proviso was to prescribe shorter hours 
for work for telegraph and téléphone operators, and other employés, 
whose primary and principal duty require them to operate telegrEphic 
instruments and téléphones for transmitting, etc., orders affecting train 
movements generally. And that such construction is correct is evi- 
/denced by the requirement that such employés must perform their du- 
/■ties at a fixed place and that their hours of service at such place shall 

tï 



36 222 FEDERAL REPORTER 

not exceed those named in the proviso. In this connection it is well 
to recallthe language of the proviso: 

"Provided, that no opéra tor," etc., "shall be required or permitted to be or 
romain on duty for a longer period," etc., "in- ail towers, offices, places and 
stations," etc. 

— thus evidencing the intention that such employés must hâve a fixed 
place for work, and at such place they should not be required or per- 
mitted to work a longer time than the number of hours prescribed. If 
the proviso be construed to include a conductor, what number of hours, 
it may be asked, shall he be permitted to work during the 24-hour pe- 
riod? Shall it be 16, 13, or 9 hours? Having regard for the language 
of the proviso, it will be scarcely possible to give a satisfactory reply 
to the question — a difficulty which affords additional ground for hold- 
ing that as to such employé the proviso is altogether inapplicable. 

It seems to us that it would plainly violate accepted canons for con- 
struing statutes to include in the proviso a train conductor, having no 
fixed place for work except on a moving train, and who, under the first 
clause of section 2, may be required or permitted to work for the 
period of 16 hours. His primary and chief duty requires him to look 
after his train, and stopping at a station to transmit or receive an or- 
der, affecting his- immédiate train, is a mère incidental service, which 
cannot operate to classify him as a telegraph or téléphone operator or 
train dispatcher. The contention of counsel for the government is 
that train conductors are included in the words of the proviso, "or 
other employé," who by the use of the telegraph or téléphone dis- 
patches reports, etc. We hâve endeavored to show that it was not the 
intention of the lawmakers to so include them. 

[2] But for another reason the construction insisted upon by the 
government is thought to be erroneous. The words "or other em- 
ployé," evidently refer to employés charged with duties sirhilar to those 
performed by telegraph operators and train dispatchers, in accordance 
with the following recognized rule for the construction of statutes: 

"In the enumeration of particulars, gênerai and compreliensive terms are 
sometimes used, in the construction of winch reason and good sensé require 
that, if you would not violate the intention of the writer, their meaning must 
be restricted to things of a like nature and description, with the particulars 
among which they are found." 3 Words and Phrases, 2328. 

Or, to state the rule in somewhat différent language : 

"Ejusdern generis means of the sanie kintl or species. The words are used 
to designate a rule of construction that: 'When an author makes use, first, of 
tenus, eacli evidently conflned and limited to a partlcular class of a known 
species of things, and then, after such spécifie enumeration, subjoins a term 
of very extensive signification, this term, however gênerai and comprehen- 
sive in its possible import, yet when thus used, embraces only things ejusdern 
generis' — that is, of the same kind or species with those comprehended by 
the preceding limited and confined terms." 3 Words and Phrases, 2328. 

This proviso of section 2 of the Hours of Service Act, was construed 
by the Circuit Court of Appeals for the Eighth Circuit in Missouri Pa- 
cifie Railway Co. v. United States, 211 Fed. 893-897, at page 897, 128 
C. C. A. 271, at page 275, where it was said by the court: 
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"As the word 'employé' iri the proviso of section 2 lncludes 'operator' and 
train dispatcher,' for the latter are both employés, the conclusion hère is ir- 
résistible that Congress intended l>y the use of the words 'other employé' to 
uiean an employé engaged primarily in the same class of service as vvould be 
performed by an operator or train dispatcher." 

In our construction of the statute we hâve steadily kept in view the 
beneficent purpose of the law. If we hâve construed it properly, the 
Congress may enact such further législation as may be deemed best 
for the public interests. 

We are of the opinion that the judgment should be affirmed, and it 
is so ordered. 

WALKER, Cirtuit Judge, dissents. 



THE J. N. GILBERT, t 

THE SPINDLE TOP. 

(Circuit Court of Appeals, Fifth Circuit. Mardi 22, 1915.) 

No. 2681. 

1. Collision @=>71 — Movino and Moobed Vessels — Négligent Maneuvers. 

A collision in the turning basin at Port Arthur, Tex., between a barge 
in tow alongside of a tug and a steamship lying at a dock, held due to the 
fault of the tug, in that it unnecessarily proceeded directly toward the 
steamship until so close that collision could only be avoided by revers- 
ing, which could not be done because of the breaking of a boit in the 
reversing machinery. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 101; Dec. Dig. 
<S=>71.] 

2. Collision <S=>22 — Inévitable Accident — Defective Machinery. 

The breaking of a boit in the reversing machinery of a tug, by reason 
of which a collision occurred, will not relieve the tug froru Hability on 
the ground of inévitable accident, where it appeared that the boit had not 
been inspected for six years. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 19; Dec. Dig. 
<®=322. 

Inévitable accident as cause of collision, see note to Wright & Cobb 
Lighterage Co. v. New England Nav. Co., 125 C. C. A. 130.] 

Appeals from the District Court of the United States for the East- 
ern District of Texas; Gordon Russell, Judge. 

Suit in admiralty by the Hoyle Bank Steamship Company, Limited, 
owner of the steamship Hoyle Bank, against the steam tug J. N. Gil- 
bert and the barge Spindle Top ; the Higgins Oil & Fuel Company, 
claimant. From a decree, both parties appeal. Affirmed. 

F. D. Minor and F. D. Minor, Jr., both of Beaumont, Tex., for ap- 
pellant and cross-appellee. 

Stuart R. Smith, of Beaumont, Tex., for appellee and cross-appel- 

lant. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

fissFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
t Rehearing denled April 20, 1915. 
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PARDEE, Circuit Judge. This suit is for damages caused by a col- 
lision of the tug J. N. Gilbert and barge Spindle Top with the steam- 
ship Hoyle Bank in the harbor of Port Arthur, Tex. The libel charges 
as follows: 

"Second. That on Wednesday, the 20th day of September, in the year nine- 
teen hundred and eleven, the said steamship Hoyle Bank, with her steam en- 
gine, boilers, flxtures, apparel, and furniture on board thereof, was safely 
moored and lying in a usual and customary berth for sueh vessels, alongside 
the Texas Company's dock at Port Arthur, in Jefferson county, Texas, and 
in said Eastern district of Texas, and within the Beaumont division thereof, 
where she had a perfect right to be; the said steamship being then and also 
at the time when she was run into as hereinafter mentioned, tight, staunch, 
strong, and in every respect well-manned, tackled, appareled, and appointed, 
and having the usual and necessary complément of officeijs and men, and that 
the master and crew engaged on board were on the lookout for the protection 
and safety of said vessel. 

"Third. That at about 12:30 o'clock p. m. of the said day, and while the 
said steamship was safely moored as aforesaid, the said tug J. N. Gilbert and 

barge Spindle Top in tow thereof, whereof was master, while engaged 

in the attempt to turn around in the turning basin at the Port Arthur docks 
for purposes unknown to libelant, and while so attempting to turn, and 
while said steamship Hoyle Bank was moored as aforesaid alongside the 
docks facing said turning basin, and fully loaded and ready for sea, the said 
barge Spindle Top in tow of the said tug J. N. Gilbert, then and> there 
with great force and violence ran into and upon the said steamship Hoyle 
Bank, and did thereby cause great damage and injury to the said Hoyle Bank, 
her guards, hull, and particularly her plates on the starboard side, where she 
was violently struck and rammed as aforesaid by the said barge Spindle Top, 
and her bulwark strake, shear strake, and two strakes below buckled, were 
indented, twisted, and displaced, and the rivets holding the same in place 
were loosened and dislodged, the angle iron forming waterways was buckled, 
twisted, and bent, and the rivets holding same in place were loosened and 
dislodged, and the waterway deck plate was bent, indented, and buckled, and 
her cargo, consisting of case oil, was greatly damaged. 

"Fourth. That the said tug J. N. Gilbert and barge Spindle Top, before and 
at the time of the said collision, were attempting to make a turn in said basin 
for the apparent purpose of passing the said steamship Hoyle Bank, and 
berthing the said barge alongside the Guffey Company's loading racks, the 
said tug and barge being at the time inward bound, and that from the im- 
proper and unskillful management of the persons navigating said tug and 
barge, and on account of insufflcient and détective machinery and gear 
wherewith the said tug was then and there being navigated, so that she was 
snddenh- nnd with great violence driven upon and into the said steamship as 
aforesaid." 

And it claimed damages in the sum of $10,500 on account of demur- 
rage, loss of time, and damages to the vessel and cargo. 

The answer of the claimant admits the collision, dénies unskillful 
navigation, and asserts that the collision was caused by inévitable and 
unavoidable accident, which could not hâve been avoided by any care, 
caution, or nautical skill in — 

"that a part of the equipment of the engine and gear of the tug was a valve 
rod stem connected with the reversing gear by a boit or pin of approved métal. 
Said valve rod stem was of approved steel. It was, as was said boit or pin, 
when installed in the tug, and apparently was at the time of said collision, 
such as a prudent and cautious owner might safely put into and employ upon 
his vessel, and no test thereof, save that of the hand and eye, was possible. 
It was, as was said boit or pin, such as was adapted to the purpose for which 
it was used, and was such as was customarily used by prudent men engaged in 
the same business. It was, as was said boit or pin, before and up to the oc- 



THE J. N. GILBERT 



39 



currence of said collision, apparently sound and sufficlent, and had been 
found by repeated expérience and use, immediately prior to said accident, to 
be equal to, and adéquate for, the purpose for which they were designed, con- 
structed, and used. It, as well as said boit or pin, had no defect which was 
known to the persons in charge of 'said tug and barge, or which could hâve 
been discovered by a person of compétent skill and judgment acting with 
that degree of care and vigilance amounting, in ail the circumstances, to or- 
dinary care and prudence. That the cause of the failure to check the head- 
way of the tug and barge was that said pin in the valve rod stem of the re- 
versing gear Connecting the valve rod stem wlth the cross head or beam on the 
piston rod to the valve of the reversing ram, had broken so that the engine 
did not reverse. That the breaking of said pin was not due to any patent 
defect therein, or in said valve rod stem, or in the connections therewith, nor 
to any mismanagement of the steering engine or gear, but was due to and 
caused by one or both of the following causes: Some unaccountable caprice of 
steam or a latent defect in the material of which the pin or rod was manu- 
factured, which defect was not of such a character as that by such examina- 
tion as it was possible, with an ordinary degree of prudence, foresight, care, 
and caution, to make, could be anticipated or discovered." 

The fifth article of the answer is as follows: 

"Fifth. The claimant admits, in respect to the sixth article of the libel, that 
it has refused to pay or secure the detuands made by the libelant for tha 
repair of the damages suffered by the steamship Hoyle Bank and for the al- 
légea damage to its cargo; but claimant says, though, as it is informed and 
advised and believes, in no manner liable for any such damages, it did pay 
the sum of fifty ($30.00) dollars for temporary repairs to the steamship Hoyle 
Bank, in order that said steamship might obtain a certificate of seaworthi- 
ness ; $15.70 for other expenses of said steamship arising out of said colli- 
sion ; $83.00 for surveys, certificate of seaworthiness, protests, etc., amounting 
in the aggregate to $148.70; which claimant says was paid by it and receiv- 
ed by or for account of said steamship Hoyle Bank through a mutual mis- 
take, and prays may be adjudged to be recovered by plaintiff from said libel- 
ant, or, in the event the libelant recovers any sum herein against this claim- 
ant, may be set of£ against and deducted from any such recovery." 

Voluminous évidence was taken on the hearing before the District 
Court, and decree was rendered in favor of the libelant for the sum 
of $6,777.44 and ail costs against the claimant and its surety. 

The gist of the facts found by the court, as shown by the opinion of 
Judge Russell presiding, is as follows : 

"I am not prepared to say that there was any improper maneuvering of the 
vessel. The testimony upon that subjeet is conflicting. There is évidence 
that the speed at which the tug approached the Hoyle Bank was too high a 
rate of speed. Upon the other' hand, there is testimony to the effect that at 
the rate of speed at which it approached the steamship it could hâve been 
easily stopped, and could hâve been made to clear the steamship, without 
damage, but for the breaking of the boit in question. In the state of the 
évidence, I am not prepared to find, and do not flnd, that the tug was im- 
properly maneuvered, or that the rate of speed at which it approached the 
Hoyle Bank was too great under the circumstances. I believe I would be 
warranted in reachinr the conclusion that, had the machinery not broken, 
the master of the tug would hâve been able to hâve cleared the Hoyle Bank 
without inflicting the damage. It is in évidence that the cause of the acci- 
dent was the breaking of the boit which was necessary for the master and 
those in charge of the tug to hâve reversed the engine of the tug and cause 
it to take the backward motion ; that when the attempt was made to reverse 
the engine a boit in that particular part of the machinery which the witnesses 
hâve described ' broke and put it out of the power of the master to reverse 
the engine of the tug, and thereby clear the steamer Hoyle Bank. It is con- 
tended by the libelant in the case that there was no inspection of the boit, 
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and that an inspection of it would hâve discovered the defect in it and thus 
hâve avoided the injury. My recollection of the testimony is that the tug 
was built in 1902, and one of the witnesses testifled that either two or three 
years after the tug was built it was taken to Mobile and overhauled, and hfc 
testifled that this boit was taken out and replaeed, AVhether it was the 
same boit or another that was put back is a matter that is unimportant, 
because if he took the boit out to examine it, and concluded it was sufficient 
for the purposes, it would not make a particle of différence whether lie put 
in a new boit or replaeed the old one. I do not recall any other occaision 
when the boit was taken out and examined. If the tug was built in 1002, and 
the examination and inspection was had three years afterwards, that would 
be 1905, and the collision occurred in September, 1911, thus leaving the boit 
for six years without inspection. The évidence is attended with a great deal 
of uncertainty as to the amount of damage growing out of the demurrage 
charges and the surveys. It shows, for instance, that a survey was made at 
Kosario which cost $35 in Argentine gold, and no basis is made by which I 
can discover how much American money $35 in Argentine gold would repre- 
sent. The amount of demurrage charges paid by the libelant at Pensacola, 
New York, and Port Arthur is left in a state of such uncertainty that I 
could not détermine how much they amount to." 

Both parties appealed to this court ; the claimant assigning as error 
the incorrect fmding in regard to the broken boit, and the libelant as- 
signing as error the failure to allow claims for surveys and demur- 
rage. 

The case shows that the Hoyle Bank, a British steamship, loaded and 
headed seaward, was tied up at the Texas Company dock, south bank 
of the turning basin in Port Arthur. Her length over ail was 340 feet, 
breadth 47 feet, and her gross tonnage 5,300 tons. The turning basin 
had a width of 451 feet. The tug J. N. Gilbert, a screw steamer, was 
built in 1902, with a keel length of 74 feet, length over ail of 83 feet, 
about 42 gross tonnage, drawing 9 feet 3 inches aft, and about 6 feet 
forward. The barge Spindîe Top was wooden built, with a length of 
keel and over ail of about 152 feet, a breadth of 31 feet, 389 gross ton- 
nage, draft 3 feet aft, and 2 to 3 feet forward. This barge lay at the 
coal dock, on the north side of the turning basin, to be moved to the 
Guffey dock, on the south side of the turning basin, and nearly op- 
posite and a short distance ahead of where the Hoyle Bank lay. To 
make such movement the tug Gilbert was securely lashed to the star- 
board side of the barge, so that the tug at her bow was about 12 or 15 
feet abaft the mainmast of the barge, and her stern extended about 
20 to 25 feet astern. Being thus attached, the tug proceeded with the 
barge along the north side of the turning basin until fully abreast of 
the Hoyle Bank, and then, turning, swung round in the gênerai direc- 
tion of the steamer Hoyle Bank, and, having turned, proceeded at a 
speed of not less than four miles an hour directly towards the Hoyle 
Bank, and approached so near that a collision with the Hoyle Bank 
could not be avoided by changing the course, and then the helms of 
both tug and tow were put hard-a-port, and on the tug one bell was 
given to stop, and two bells to back, the engine of the tug was stopped, 
but the backing failed; the reversing machinery would not work, be- 
cause a certain boit upon which its opération depended broke at the 
strain put upon it, and the barge collided with the Hoyle Bank, inflict- 
ing damage as charged in the libel. 

As the Hoyle Bank was tied up at the landing, and the tug and 
barge had a clear field in the turning basin, the Hoyle Bank was with- 
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out fault in the premises, and the tug and barge must be held responsi- 
ble for the collision, unless excused upon the ground that it was an 
unavoidable and inévitable accident. The Virginia' Ehrman, 97 U. S. 
309, 24 L. Ed. 890. In The Merchant Prince, [1892] L. R. Prob. Div. 
179, the rule with regard to inévitable accident is declared as follows: 

•'The fourden rests on the défendants to show inévitable accident To sus- 
tain that, the défendants must do one or other of two things: They must 
either show what was the cause of the accident, and show that the resuit 
of that cause was inévitable, or they must show ail the possible causes, one or 
other of which produced the effect, and must further show with regai.1 to 
every one of thèse possible causes that the resuit could not hâve been avoid- 
ed. Unless they do one or other of thèse two things, it does not appear to 
me that they hâve shown inévitable accident." 

See The Olympia, 61 Fed. 123, 9 C. C. A. 393 ; The Edmund Moran, 
180 Fed. 700, 104 C. C. A. 552. 

The libelant's contention is (1) that the tug and barge were improp- 
erly maneuvered in proceeding from the coal dock to the Gufïey dock, 
in that (a) they should not hâve been moved head on towards the ship ; 
(b) that they were put to too gréât speed in approaching the ship ; (c) 
that they approached too close to the ship before an attempt was made 
to reverse the motion, going at the speed they were. (2) That if the 
pin in the reversing machinery brbke, and contributed to the causes of 
the collision, the claimant was négligent in operating with an old, bro- 
ken pin, the condition of which would hâve been discovered by the use 
of ordinary care. 

The trial court, as stated above, found that the collision was not 
chargeable to improper maneuvering of the tug and, barge, but was 
due to négligence in respect to the reversing machinery, in that the 
boit which brôke and rendered ! the machinery inoperative had been in 
use and not inspected for six years. In our view of the évidence the 
claimants f ailed to exonerate the tug and barge from want of due care 
either as to maneuvering or as to the broken boit, and we attribute 
the collision to both. 

With a field practically clear in the turning basin, the tug and barge 
had no right nor even occasion to shape their course so as to run head 
on towards the Hoyle Bank, and thus approach so close and under such 
speed and full headway as to render a collision, not only probable, but 
unavoidable, by the ordinary use of the steeririg machinery, and only 
possibly avoidable by the use of the reversing machinery to overcome 
the headway of the tug and barge. 

As to the broken boit, we concur with the trial judge in his finding 
of négligence in respect thereto. See The Edmund Moran, supra. 

On the çross-appeal, we concur with the trial judge in his reasons for 
disallowing the charges for demurrage. In collision cases the usual 
rule, after settling the question of responsibility of the parties, is to 
refer the case to a commissioner for proof of damages. In this case 
the libelant made insufficient proof as to its. damages, and submitted 
the same to the judge, and he correctly ruled on the -évidence pre- 
sentéd. ''."■' 

The decree of the District Court is affirmed on both appeal and 
cross-appeal, each party to pay his own costs. 
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STEKN et al. v. FERNANDEZ et aL 
(Circuit Court of Appeals, Xinth Circuit. March 18, 1915.) 

No. 2400. 

1. Shipping <§=»132 — LaABjxriT fob Loss of Cargo — Capsizing of Sailing 

Scow. 

The capsizing of a scow schooner on the Sacramento river, and the loss 
of her cargo, when, owing to a sudden puff of wind, she sheered against 
the bank and struck a snag, whieh made a noie below the water Une, 
held, on the évidence, not due to incompetency of the master, unseaworthi- 
ness, or improper stowage, but to a péril of navigation, for which the 
owner was not liable. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. ®=>132.] 

2. Admiralty <@=>118— Eeview on Appbal — Findings of Fact. 

On appeal in admiralty, when questions of fact are dépendent on con- 
flicting testimony, the décision of the District Judge, who heard and saw 
the witnesses, will not be reversed, unless it clearly is against the évi- 
dence. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. §§ 758-775, 794 ; 
Dec. Dig. <ê=>118.] 

Appeal from the District Court of the United States for the First Di- 
vision of the Northern District of California; Maurice T. Dooling, 
Judge. 

Libel in personam by J. Stem and B. Fleischer, partners as J. Stem 
& Co., against Carlotta C. Fernandez and Thomas B. Fernandez, ex- 
ecutrix and executor of the will of B. Fernandez, deceased, for loss of 
cargo. Decree for respondents, and libelants appeal. Affirmed. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for appellants. 
H. W. Hutton, of San Francisco, Cal., for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

MORROW, Circuit Judge. The libel filed in the court below named 
one B. Fernandez as respondent, and it is alleged that on the 17th day 
of October, 1904, the libelants shipped on board the schooner Francis 
E. M. Bernard, then lying in the Sacramento river, in the state of Cal- 
ifornia, bound on a voyage to the port of San Francisco, 1,008 sacks 
of beans ; that owing to the unseaworthy condition of the vessel, and 
to the insufficient manning thereof, and to the négligence and care- 
lessness of the respondent, the merchandise was, on the 17th day of 
October, 1904, totally lost and destroyed, whereby the libelants suffered 
damage in the sum of $2,377.05. Subséquent to the filing of the libel, 
Fernandez died, and the présent appellees, Carlotta C. Fernandez and 
Thomas B. Fernandez, as executrix and executor of the last will and 
testament of B. Fernandez, were substituted as respondents. 

[ 1 ] The Francis E. M. Bernard was a vessel of the type known as a 
scow schooner, about 45 feet long and 4 feet deep, with a beam of 

<gssFor other cases see same topio & KBY-NUMBER In ail Key-Numbered Pigests & Indexes 
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about 18 feet. She had a flat bottom, with round bilges, and a sharp 
bow. She carried two masts and three sails — a foresail, a mainsail, 
and a jib. It appears from the testimony that the beans were loaded 
on the Bernard at two différent points on Minor's Slough, a tributary 
of the Sacramento river. The beans averaged about 85 pounds to the 
sack, making in ail approximately 42.8 tons. Of this cargo, 125 sacks, 
or 5.62 tons, were stowed in the hold of the vessel in tiers or layers 
three sacks high, and the remainder, 37.18 tons, or 983 sacks, were 
stowed or piled on the deck in tiers or layers five sacks high. The ves- 
sel was manned by the captain, one Paul Ewald, and a deckhand. 
After ail of the cargo had been loaded, the sails were hoisted and the 
Bernard proceeded down Minor's Slough on the return trip to San 
Francisco. The vessel had reached the mouth of the slough, distant 
about 200 yards from the point of making sail, when there came a 
change of wind. The vessel sheered off, ran into the bank of the 
stream, and in a few minutes capsized. Subséquent examination re- 
vealed a hole on the starboard side of the hull, below the water line, 
about three or four inches in diameter. The cargo was a total loss. 

The libelants claim that the accident was due to the incompetency 
of the master, the incapacity of the vessel to answer her helm, or that 
the cargo was improperly stowed, and, if the accident was due to either 
of thèse causes, the vessel was unseaworthy, and the respondents lia- 
ble for the loss. The respondents claim that the master was compétent, 
that the failure of the vessel to answer her helm was due to the un- 
usual condition of the wind, that the cargo was properly stowed, and 
that the accident was caused by a péril of navigation for which they 
were not responsible. 

The captain's version of the accident was as follows: 

"We set sail on Monday morning. We pulled across the river, and there 
was a westerly wind blowing. We set the mainsail and jib, and we started 
off for home, and I told the man to go forward and hoist the foresail, and a 
puff of wind came up from the northwest. The winds are pretty uncertain 
up the river. I had the helm hard down, and she sheered, and went into the 
bank there, and struek a snag there, or a rut, and she made a hole in ner 
starboard bow. * * * After she struek, I know she acted funny right, 
away, and I says to this man there must be something the matter with her. 
He says, 'I cannot see nothing the matter with her.' I tried to get her across 
the river to see what the trouble was with the boat, and before we got half- 
way she turned turtle, and I had just time enough to lower down the mainsail, 
foresail, and jib. Of course, at that time the man and I was overboard ; the 
deck load shifted; the beans shifted— dumped over into the water. Of 
course, we was spilled into the water, and the man and I — we swam for the 
shore." 

The contention of the libelants that the master was incompétent is 
based partly on the fact that the voyage during which their merchan- 
dise was lost was the first voyage of the Bernard in which Ewald had 
acted as captain or master ; that he had not procured a license to act 
as such captain; that he had never theretofore acted in the capacity 
of captain of any vessel, but, on the contrary, had been employed on 
the Bernard as a deckhand, which according to his own statement was 
one who, on vessels of the type of the Bernard, acted as "mate, cook, 
bottle washer, and deckhand." It appears from the testimony of the 
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agent of the Bernard that, when the time arrived for tbe vessel to start 
from San Francisco on the voyage in question, the captain did not 
report for duty; that thereupon the agent told Ewald, who, as we 
hâve stated, vvas then employed on the Bernard as deckhand, to get a 
man and make the trip, and lie (the agent) would make him captain 
when he came back; that it was late in the evening, and the wind was 
blowing, and he wanted to get the vessel away from the wharf. In the 
light of ail of the testimony on the subject, we are not impressed with 
the claim of the libelants that the master of the Bernard was incompé- 
tent, because that was his first expérience as master. The question 
must be considered in connection with the fact that the Bernard was 
a small seow schooner, carrying but two men as crew, and operating 
only on the Bay of San Francisco and the rivers tributary thereto. 
Ewald had been employed on her for two years theretofore as a deck- 
hand. As stated by counsel for the respondents, if the libelants' claim 
with respect to the incompetency of Ewald were sound, then ail cap- 
tains would hâve to be adjudged incompétent on their first trip. We 
think the fact that it was Ewald's first trip as master is not sufficient 
to support a claim that the master was incompétent. 

The libelants contend, further, that the incompetency of the master 
is shown by the fact that the schooner, when struck by a puff of wind, 
sheered and ran into the bank. It is stated that this was a usual and 
ordinary incident, and not a péril of navigation. But the évidence is 
that the vessel carried a mainsail, foresail, and jib, that the wind sud- 
denly changed from the west to the northwest and that the winds 
are uncertain on the river. The wind filled the mainsail, and the 
vessel took a sheer right into the bank. Tietjan, the agent for the 
owner of the schooner, who had been a navigator and master of ves- 
sels of this character running on the Sacramento river, testified as fol- 
lows : 

"Q. With respect to a scow or thèse river vessels, or any sailing vessel, 
when they get in the river, where they are liable to get a puff of wind from 
among the trees, or around there, what effect does it hâve on them? A. You 
hâve to manage them quick; sometimes you eannot do it; there is not rooni 
enough. Q. Is not that the case with ail sailing vessels, whether they are 
scow schooners, or océan vessels, or anything else? A. Yes; but especially 
on the Sacramento river, because you hâve not much time there. * * * 
Q. Supposlng the wind changes qulckly, captain, can you always hold her 
then? A. No ; that is just where it cornes in; when the wind is quick, 
sometimes she cornes back and jibes over quick." 

We eannot say, in view of this uncontradicted testimony, that the 
évidence showed that the master was incompétent. The most that can 
be çaid is that possibly there was some undisclosed fault or error in 
navigation, or in the management of the vessel ; but this is not estab- 
lished, either by the évidence or by inference, and, even if it was, it is 
excused under section 3 of the Harter Act. Act Feb. 13, 1893, c. 105, 
27 Stat. 445 (Comp. St. 1913* § 8031). 

Upon running into the bank, the schooner struck a snag under the 
water, which made a hole in the bow of the vessel below the water 
line, through which the water entered and by its weigbt capsized the 
vessel. The puff of wind was sudden and strong enough to cause the 
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mainsail to jibe. The jibing of the sail caused the vessel to sheer and 
strike the baiik and encounter a snag. The snag pierced the vessel be- 
low the water Une, and the water rushed into the hold of the vessel, 
cauaing the vessel to capsize. The efficient and proximate cause of 
the capsizing of the vessel was the snag. Had there been no snag, no 
injury would hâve resulted from the schooner running into the bank. 
There is no évidence of incompetency on the part of the master in the 
management of the vessel under thèse conditions. 

With respect to the charge that the schooner was unseaworthy, be- 
cause she did not answer her helm, the only substantial évidence we 
find upon this subject is the testimony of the master that lie put the 
helm hard up, but she would not sheer up— she just kept on going; 
and, being asked, "And you think the accident really happened this 
time because she would not answer her helm?" ne answered, "Yes." 
But the agent, Tietjan, testified as follows: 

"Q. Did you ever see the rudder on the Bernard? A. Tes. Q. Was it 
large enough for her? A. Yes, sir. Q. Was it a small rudder, or a large 
rudder, or an average rudder? À. It was a good, large rudder for her." 

The only inference to be drawn from this testimony, and the other 
testimony referred to, is that the reason the vessel did not answer the 
helm was because of the force of the wind causing the mainsail to jibe 
and the vessel to sheer, and not because of any unseaworthy condition 
arising from the size of the rudder. 

With respect to the charge that the cargo was not properly stowed, 
it appears from the évidence that 125 sacks of beans, 5.62 tons, or 
approximately one-eighth of the entire cargo, wefe stowed in the hold 
of the vessel in layers or tiers three sacks high; the balance, 983 
sacks, 37.18 tons, were stowed on the deck in layers or tiers five sacks 
high. The agent of the original respondent, and the captain, testified 
that in their opinion the Bernard, loaded in the manner indicated, was 
properly loaded for the purpose of making the trip back to San Fran- 
cisco, and that the manner in which the cargo was loaded was the usual 
way of loading cargo of that nature. The only testimony tending to 
show that the cargo was improperly stowed was that of John Erick- 
son, a witness for the libelants. He testified that as a rule scow schpon- 
ers ought to carry about one-third of the cargo in the hold. But this 
witness also testified that : 

"Some vessels are différent from others. * * * Some of them carry 
everything on deck ; some of them are built so they carry nothing in the 
hold. * * * They are so shallow that they put hardly anything in the 
hold ; they carry it mostly on deck." 

Admittedly the Bernard had a shallow hold — not exceeding four 
feet. This witness also testified that he had never been aboard the 
Bernard, but had simply seen her alongside the wharf. ' 

[2] The learned judge of the court belôw, before whoni ail of the 
testimony was taken, with the exception of that of Ewald, found by his 
décision that the cargo was properly stowed. This décision, . under 
such circum&tances, is entitled to great weight, and we concur therein. 

"The rule is well settled that in cases on appeal in admiralty, when the 
questions of fact are dépendent upon conflicting évidence, the décision of the 
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District Judge, who had the opportunlty of seeing the wltnesses and judg- 
ing thelr appearance, manner, and credlbility, will not be reversed, unless it 
clearly appears that the décision is against the évidence." The Alijandro, 56 
Fed. 621, 6 C. 0. A. 54. 

It follows that in our opinion the évidence fails to establish the claim 
of the libelants that the loss was caused either by the incompetency of 
the master or the incapacity of the vessel to answer her helm or the 
improper stowage of the cargo. We are of opinion that the respond- 
ents hâve shown by clear proof , leaving no reasonable doubt for con- 
troversy, that the loss was caused by a péril of navigation. This con- 
clusion is in accordance with the requirements of the maritime law. 
The Mohler, 88 U. S. (21 Wall.) 230, 233, 22 L. Ed. 485; The Edwin 
I. Morrison, 153 U. S. 199, 14 Sup. Ct. 823, 38 E. Ed. 688; The Medea, 
179 Fed. 781, 784, 103 C. C. A. 273. 

The decree of the court below is affirmed. 



SOUTHERN PAC. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 23, 1915.) 

No. 2463. 

1. Trial <©=>177 — Motion for Directed Verdict bt Both Parties — E'ffect. 

The rule that a motion by each party for a directed verdict in his 
favor is équivalent to a request for findings of fact by the court, and 
that, if the court directs a verdict for one party, both parties are con- 
cluded on the findings of fact, was not applicable, where defendant's 
motion was accompanied by a request for leave to go to the jury if the 
motion was denied. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 400 ; Dec. Dig. 

<g=3l77.] 

2. Trial ©==> 139 — Dibected Verdict — When Wabranted. 

The validity of a peremptory instruction for plaintiff dépends upon 
whether the évidence was so undisputed, or was of such a conclusive 
character as would hâve made it the duty of the court to set aside a ver- 
dict for défendant. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341, 
365 ; Dec. Dig. @=>139.] 

3. Master and Servant <®=>13 — Hours of Service — Release from Duty. 

Under Act March 4, 1907, c. 2939, 34 Stat. 1415 (Coinp. St. 1913, § 8677- 
8680), providing that it shall be unlawful for any common carrier sub- 
ject to that act to permit any employé subject thereto to remain on duty 
for longer than 16 consécutive hours, that whenever any such employé 
shall hâve been continuously on duty for 16 hours, he shall be relieved, 
and not permitted to again go on duty until he has had at least 10 consécu- 
tive hours off duty, and that no such employé who has been on duty 16 
hours in the aggregate in any 24-hour period shall be permitted to con- 
tinue or again go on duty without having had at least 8 consécutive 
hours off duty, where a train is delayed en route to its destination, and 
the members of the train crew are laid off and released from duty dur- 
ing the period of the delay, the lay-off or release breaks the continuity 
of the service, and the period of such lay-off should be dedûcteù in de- 

<Ê=For other cases see same tople & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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termlning whether there has been a violation of the act, if the release is 
for a substantial and opportune period of rest. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. @=>13. 

Hours of service of employés, see note to United States v. Houston Belt 
& T. Ry. Co., 125 C. C. A. 485.] 

4, Masteb and Servant ©=>17 — Hours or Service — Questions for Jury. 

In an action for penalties for permltting a train crew to remain on 
duty for more than 16 consécutive hours, évidence held to make a ques- 
tion for the jury as to whether releases of the train crew from duty while 
the train was delayed were for substantial and opportune periods of rest, 
and hence the court erred in directing a verdict for the government. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. <@=»17J 

In Error to the District Court of the United States for the District 
of Arizona ; William H. Sawtelle, Judge. 

Action at law by the United States against the Southern Pacific 
Company to recover penalties for alleged violations of the act of Con- 
gress entitled "An act to promote the safety of employés and trav- 
elers upon railroads by limiting the hours of service of employés 
thereon," approved March 4, 1907. Reversed. 

Francis M. Hartman, of Tucson, Ariz., and Charles J. Heggerty and 
Knight & Heggerty, ail of San Francisco, Cal., for plaintifï in error. 

Thomas A. Flynn, U. S. Atty., of Phcenix, Ariz., and Philip J. Do- 
herty, Sp. Asst. U. S. Atty., of Washington, D. C. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The complaint filed in this case con- 
tains 12 counts. The first 6 only are involved in the présent contro- 
versy. It is charged in the complaint that the défendant is a common 
carrier; that in violation of the act of Congress, entitled "An act to 
promote the safety of employés and travelers upon railroads by lim- 
iting the hours of service of employés thereon," approved March 4, 
1907 (34 Stat. 1415), the défendant, beginning at the hour of 5 :30 a. m. 
on December 21, 1912, upon its line of railroad between the stations 
of Lordsburg, in the state of New Mexico, and Benson, in the state 
of Arizona, required and permitted the conductor, B. T. Sullivan, 
the engineer, Billy F. Eaker, the fireman, Frank H. Kempf, and three 
trainmen, W. E. Brown, H. F. Peacock, and C. G. Harrison on regular 
local freight train extra west, drawn by locomotive engine No. 2813, en- 
gaged in interstate trame, to be and remain on duty for a longer period 
than 16 consécutive hours. The defendant's answer denied any viola- 
tion of the act of Congress. 

[1,2] The case was tried before the court and a jury. At the close 
of the évidence the plaintiff moved for a directed verdict in its favor 
upon each of the causes of action hère involved. A similar motion 
was made by the défendant, with the f urther request that, in case such 
motion be denied, it hâve leave to go to the jury. The motion of the 
plaintiff was granted, and that of the défendant, including the motion 
for îeave to go to the jury, was denied. The rule that, where each 

4j=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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party asks the court for a peremptory instruction for a directed ver- 
dict in his favor, the proceeding is équivalent to a request for a find- 
ing of facts by the court, and, if the court directs the jury to find a 
verdict for one of the parties, both are concluded on the findings of 
fact (Eeuttell v. _Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 
654), is not applicable hère, in vievv of the additional motion of the 
défendant that in case its motion for a directed verdict in its favor 
be denied it hâve leave to go to the jury. Empire State Cattle Co. v. 
Atchison Ry. Co., 210 U. S. 1, 8, 9, 2S Sup. Ct. 607, 52 L. Ed. 931, 15 
Ann. Cas: 70. The validity of the peremptory instruction in favor of 
the plaintif! lnust therefore dépend upon whether the évidence was so 
undisputed, or was of such a conclusive character as would hâve made 
it the duty o.f the courtto set aside the verdict, if the case had been 
given to the jury and a verdict returned in favor of the défendant. 
Empire, State Cattle Co. v. Atchison Ry. Co., supra, 210 U. S. 1, 10, 
28 St»p. Ct. 607, 52 E. Ed. 931, 15 Ann. Cas. 70. 

. "A case, eannot properly be withdrawn from the considération of the jury 
simpiy because, in the judgment of the court, there is a prépondérance of évi- 
dence in favor of the party asking a peremptory instruction. If the facts 
are entirely undisputed or ùncontradicted, or if, upon any issue dépendent 
upon facts, there is no évidence wliatcver in favor of one party, or, what is 
the saine thing, if the évidence is so slight as to justify the court in regarding 
the proof as substantially àll one way, then the court mày direct a verdict 
aceordirig to its'view of the law arising upon su eh a case." Smith-Booth- 
L'sher Co. v. Détroit Copper Mining Co., 220 Fed. 000, 136 C. C. A. 58. 

[3] Whether in the présent case there was any testimony tending 
to show that the défendant had not in fact required. or permitted the 
employés named to be and remain on duty for a longer period than 16 
consécutive hours dépends in part upon the construction of the statute. 
Section 2 of the act of Mardi 4, 1907 (34 Stat. 1415), provides as fol- 
lows: 

"That it 'shall be unlawful for any common carrier, its officers or agents, 
subject to. this act to require or permit any employé subject to this act to be or 
remain on duty 'for a longer period than sixteen consécutive hours, and when- 
ever any such employé of such common carrier shall hâve been continuously 
on duty for | sixteen hours he, shall be relieved and not required or permitted 
to again go -on duty until lie has had at.least ten consécutive hours ofî duty; 
and no such employé who has been on duty sixteen hours in the aggregate in 
any twenty-four hour period shall be required or permitted to continue or 
again go on duty without having had at least eight consécutive hours off 
duty." 

There are two separate and distinct periods of duty provided for in 
this section. The first period is that referred to in the first clause of 
the section, and that period is designated as "sixteen consécutive 
hours." The second period is that referred to in the second clause of 
the section, and that period is designated as "sixteen hours in the ag- 
gregate." The purpose of the distinction in the two periods of duty 
is found, in the following provision requiring succeeding periods of 
rest. Wherî an employé has been continuously on duty for 16 hours, 
he must be relieved, and not required or permitted again to go on duty 
until he has had at least 10 consécutive hours off duty; and when he 
has been on duty 16 hours in the aggregate in any 24-hour period, he 
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must not be required or permitted to continue or again go on duty 
without having at lease 8 hours off duty. 

It is not charged that, after the periods of duty or service between 
Lordsburg and Benson, the employés were required or permitted to 
continue or again go on duty without having had the period of rest 
provided for in the statute. The complaint is that between thèse two 
stations, and between the hours of 5 :30 a. m. December 21, 1912, and 
12 :40 a. m. December 22, 1912, there was a continuous duty for the 
employés, and in the performance of that duty they were required 
and permitted to be and remain on duty for a longer period than 16 
consécutive hours. The défense is that, by reason of unavoidable de- 
lays in operating the train, the conductor and trainmen were released 
from duty at Bowie, an intermediate station, from 9:15 a. m. until 
11 :40 a. m. December 21st, and again from 1 :20 p. m. to 2 :20 p. m. on 
that date, and that the engineer and fireman were released from duty at 
the same station from 1 :30 p. m. to 2 :30 p. m., and again at Cochise 
at 10:29 p. m., when the release was final, and they were carried dead- 
head to Benson. It is claimed that the two periods of release of the 
conductor and trainmen at Bowie, aggregating 3 hours and 25 minutes, 
should be deducted from the total time, reducing the aggregate of 
the two periods of actual duty to 15 hours and 45 minutes, and that the 
release of the engineer and fireman of one hour at Bowie and their 
final release and discharge at Cochise at 10 :29 p. m. should be deduct- 
ed from the total time, reducing the aggregate of their periods of ac- 
tual duty to 15 hours and 59 minutes. 

The government contends that thèse déductions, other than the final 
release and discharge of the engineer and fireman at Cochise, can- 
not be made ; that when a train crew starts with a train to a designated 
terminal, and has the duty of taking that train to such terminal, it re- 
mains on duty within the meaning of the statute, notwithstanding any 
temporary delays, and regardless of any releases en route, unless the 
duty to perform services on that trip is finally released and dis- 
charged. It is also contended that a duty of 16 hours in the aggre- 
gate is only permitted where there is more than one unit of service 
during the 16 hours, as, for example, where there are assignments 
of duty for one or more periods on différent 'trains, and the aggre- 
gate of such periods does not exceed 16 hours. In other words, the 
claim is that the opération of a train from its point of origin to its 
point of destination is a unit, that the duty to operate such train by 
employés from its point of origin to its point of destination is also a 
unit, and that delays with correspond ing releases along the road are 
merely incidental, and do not in law affect the continuous duty for the 
unit of service, whatever that may be. In the présent case the 
freight train in question was being operated between Lordsburg and 
Benson. The regular time schedule for this run was 10 hours; the 
distance was 115 miles. It is contended on the part of the govern- 
ment that this was a unit of duty, and, whatever delays the train might 
encounter in making the run, there could be no release for such de- 
lays, except the final release, relieving the employés from the 16 hours 
of continuous duty. 
222 F.— 4 
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We find no authority for this construction of the statute. In our 
opinion the statute means what it says, and is not limited otherwise 
than by its own terms. In this conclusion we are supported by the dé- 
cision of the Suprême Court of the United States in the case of United 
States v. Atchison, Topeka & Santa Fé Ry. Co., 220 U. S. 37, 31 Sup. 
Ct. 362, 55 L. Ed. 361. In that case the court had under considéra- 
tion the provision of the same act and section relating to the hours of 
service of telegraph operators. That provision is as follows : 

"No operator, train dispatcher, or other employé who by the use of the 
telegraph or téléphone dispatches, reports, transmits, receives, or delivers or- 
ders pertaining to or affecting train movements shall be required or permitted 
to be or remain on duty for a longer period than nine hours in any twenty- 
four hour period. * * * " 

The operator in that case went on duty at 6:30 a. m. and worked 
until 12 m. He was then given an intermission until 3 p. m., and then 
worked until 6 :30 p. m., making in ail 9 hours' actual service, but 12 
hours f rom the beginning to the end of the service. It was contended 
on the part of the government that this was a service of 12 hours, not- 
withstanding the intermission of 3 hours, and that the statute had 
been violated. The trial court so held in a trial before a jury. But the 
Suprême Court ruled otherwise. Mr. Justice Holmes, for the court 
said : 

"The proviso does not say 9 'consécutive' hours, as was said in the earlier 
part of the section, and if it had said so, or even 'for a longer period than a 
period of 9 consécutive hours,' still the defendant's conduct would not hâve 
contravened the literal meaning of the words. A man employed for 6 hours, 
and then, after an interval, for 3, in the same 24, is not employed for a longer 
period than 9 consécutive hours. Indeed, the word 'consécutive' was struck 
out, when the bill was under discussion, on the suggestion that otherwise a 
man might be worked for a second 9 hours after an interval of half an hour. 
In order to bring about the effect contended for, it would hâve been necessary 
to add, as the section does add in the earlier part, a provision for the re- 
quired number of consécutive hours off duty. The présence of such a provi- 
sion in the one part and its absence in the other is an argument against 
reading it as implied. The government suggests that, if it is not implied, a 
man might be set to work for 2 hours on and 2 hours off alternately. This 
liardly is a practical suggestion. We see no reason to suppose that Congress 
meant more than it said. On the contrary, the reason for striking out the 
word 'consécutive' in the proviso given, as we hâve mentioned, when the 
bill was under discussion, and the alternative référence in section 2 to 'six- 
teen consécutive hours' and 'sixteen hours in the aggregate,' show that the 
obvious possibility of two periods of service in the same 24 hours was before 
the mind of Congress, and that there was no oversight in the choice of words." 

This construction of the statute is applicable hère, and détermines 
that as a matter of law there may be periods of duty with inter- 
missions between, providing the aggregate of such periods do not ex- 
ceed 16 hours, and providing, further, that thereafter there are at 
least 8 consécutive hours off duty in any 24-hour period. But whether 
thèse intermissions are such as the law will recognize dépends upon 
their character as periods of substantial rest. The purpose of the law 
is declared in its title to be "to promote the safety of employés and 
travelers." An overworked employé is a distinct menace to such safety, 
and to provide against it the hours of service are limited by periods 
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of rest wherein the employé may be relieved f rom the fatigue and the 
strain of work. In the case of United States v. Chicago, M. & P. S. 
Ry. Co. (D. C.) 197 Fed. 624, before Judge Rudkin, of the Eastern 
district of Washington, the question at issue was substantially the 
same as in the présent case. The trial was by the court without a 
jury, and the judgment of the court was in effect a finding of facts, 
with conclusions of law. The court held that a lay-ofï of 30 to 45 
minutes for breakfast, and a lay-ofï of about one hour each for the mid- 
day and evening meals, did not break the continuity of service. The 
court also held that an indefinite lay-off of 3 hours, while the train crew 
was awaiting the arrivai of an extra engine at a small way station, did 
not break the continuity of the service; but the court observed that, 
if the crew had been laid off for a definite period of 3 hours at a ter- 
minal or other place where the crew might hâve rested, such lay-off 
would no doubt break the continuity of the service. This décision 
was referred to approvingly by the Suprême Court in Missouri, K. & 
T. Ry. v. United States, 231 U. S. 112, 119, 34 Sup. Ct. 26, 58 L. Ed. 
144, as was the case of United States v. Denver & R. G. Ry. (D. C.) 
197 Fed. 629. In the latter case Judge Pope, of the district of New 
Mexico, without the aid of a jury, and finding the facts and conclusions 
of law, held that, when a train was held upon a siding at a station for 55 
minutes to allow another train to pass, the exact time of arrivai of the 
latter train being uncertain, and it being the duty of the crew of the for- 
mer train to résume the work of moving their train immediately upon 
such arrivai, the crew was on duty during the period of waiting. Thèse 
cases were determined upon issues of fact as well as upon questions 
of law. With respect to the latter it was held that the release of the 
employé must be definite and certain as to the period of time, and sub- 
stantial and opportune as to the period of rest. A release for meals, 
or to stand and wait for another train, is not sufficient. There must 
be a substantial and opportune period; otherwise, the duty is a con- 
tinuous one. 

[4] In the présent case, with respect to the first period of release, 
from 9:15 a. m. to 11:40 a. m., the order of the train dispatcher at 
Tucson to the agent at Bowie was : 

"As you hâve to use the local engine, there will be no engine for local 
crews to work with. Kelease the local crews, and call for when can give them 
an engine. Advise time released and recalled. See it is as inuch as an hour, 
so we can get crédit for it." 

This order appears to be uncertain as to time, and made only for 
the purpose of claiming crédit for the time of the release as a period of 
time when the crew was off duty. The train dispatcher testifïed with 
respect to this order: 

"In case they [the crew] were wanted, it would hâve been necessary to send 
out and notify them. I could not hâve canceled that release until I had got- 
ten word to the men. If I had found we wanted them at 10 o'clock, I had a 
right to call them ; but I didn't need them." 

On the other hand, Sullivan, the conductor, testifïed with respect to 
this period that he did not receive any message at Bowie that he was 
released, and that the operator told him he would be off duty until call- 
ed ; but he testifïed, further, that he spent the time sitting around the 
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hôtel at Bowîe, and reading; that he did not perform an y duty for 
the company during that tirae ; that both he and the trainmen could 
hâve gotten into an automobile and gone into the country until 1 1 :40 
a. m., had they so desired ; that they were f ree and their time was ab- 
solutely their own. 

With respect to the period of release from 1 :20 p. m. to 2:20 p. m. 
there was a definite release for one hour. Sullivan testified that during 
that period his time, and the time of his trainmen, was absolutely their 
own; that they were free to corne and go as long as they were back 
at 2 :20 p. m. With respect to the period of release of the engineer 
and fïreman at Bowie from 1 :30 p. m. to 2 :30 p. m., that was also a 
definite release of one hour. The engineer testified that during that 
time neither he nor his fireman was expected to work ; that they could 
do as they pleased during that hour, and they did do as they pleased ; 
that he ate and smoked a cigar, and laid down and took a nap, and 
got rested. Was this a substantial and opportune period of rest, un- 
der al! the circumstances ? The testimony clearly presented questions 
of fact for the jury, to be determined under appropriate instructions 
as to the law. It was not for the court to find the facts, when a jury 
had been impaneled for that purpose. It may be that this case came 
within the twilight zone, referred to by Judge Rudkin in United States 
v. Northern Pacific Ry. Co. (D. C.) 213 Fed. 539; and, if it does, _we 
know of no better way of disposing of the issues than by submitting 
the facts to the détermination of a jury. The motion of the défend- 
ant that the case be submitted to the jury should therefore hâve been 
granted. 

Judgment reversed, with instructions to grant a new trial. 



In re K. MARKS & CO. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 198. 

1. Bankruptcy ©=140 — Importations ttnder Letters of Crédit — Rights of 
Bankers Issuing Letter of Crédit. 

A firm which became bankrupt was engaged in importing merchandise 
under a System whereby London bankers issued a letter of crédit to the 
seller of the merchandise for the price thereof ; the bill of lading, with 
the shipper's invoice and the consular invoice, being sent to the banker's 
agents, who delivered them to the bankrupts in exchange for a trust re- 
ceipt, the remaining bills of lading being forwarded to the bankers, 
accompanied by a draft, which they accepted. By the application for the 
crédit, the bankrupts bound themselves to furnish the bankers funds to 
meet the draft at maturity, and admitted and guaranteed the bankers' 
ownership of the merchandise or the proceeds thereof, and their right to 
the possession thereof, and to retake possession, if the merchandise should 
be intrusted to the bankrupts for sale or otherwise. By the trust receipt 
they agreed to hold the merchandise as the property of the bankers, with 
liberty to sell it for their account and to deliver the avails to the bank- 
ers' agent until their obligations to the bankers had been discharged, and 
to store and insure the merchandise, delivering the storage and insurance 
papers to the bankers' agents. Held, that it was the intention that title 
to the goods should remain in the bankers until they were reimbursed 
for paying the price to the seller, and they had at ail times the right to 

<S=»For other cases aee sams topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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retake the goods or tbeir proceeds, and the transaction did not consti- 
tute a chattel mortgage, void as to creditois, because not flled as required 
by the state law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. <©=5l40.] 

2. Bankruptcy <§=>140 — Importations undek Lettees of Crédit— Rights of 

Bankers Issuing Letteh of Crédit. 

That the bankers occasionally delivered the shipping documents to the 
bankrupts before they received the trust receipt, or failed to iusist upon 
immédiate payment of the proceeds when the goods were sold, or to 
insist upon receiving the storage and insurance papers, was not an aban- 
donment of their title or a waiver of their rights. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. cg=>140.] 

3. Bankruptcy <§=>140 — Importations undeb Letters of Crédit — Rights of 

Bankebs Issuing Lettee of Crédit. 

That with respect to one shipment the shipping documents were deliv- 
ered through mistake or otherwise to the bankrupts, instead of the 
bankers' agents, and the bankers never received a trust receipt therefor, 
did not defeat their rights, as the application for crédit alone was suffi- 
cient to protect their rights. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. <§=>140.] 

t Bankruptcy @=155 — Importations under Letters of Crédit — Rights of 
Bankers Issuing Letter of Crédit. 

Where upon the bankruptcy of the importers the bankers were unable 
to trace into the hands of the trustée the proceeds of sales of certain 
of the merchandise, they were not entitled to hâve a similar amount paid 
them from the estate, under the rule that, where a person has under 
his control a fund whereof a portion belongs to him and a portion is held 
by him in trust, withdrawals by him from the fund will be charged 
against the portion belonging to him, as, while this rule applies to a 
single bank account or a separate fund, it could not be applied to the 
whole estate of the bankrupts, especially as the estate might be largely 
constituted of the proceeds of sales of goods covered by trust receipts be- 
longing to other parties. 

[Ed. Note. — For other casés, see Bankruptcy, Dec. Dig. <©=>155.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Charles T. B. Rowe, of New York City (Edmund L. Mooney and 
Emanuel Eschwege, both of New York City, of counsel), for appel- 
lant. 

Bigelow & Wise, of New York City (H. A. Wise, of New York City, 
of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is a réclamation proceeding by Smith 
& Schipper, agents of William Brandt's Sons & Co., bankers of L,on- 
don, for certain goods and proceeds of goods and uncollected accounts 
for sale of goods in the hands of the trustée in bankruptcy of K. Marks 
& Co. K. Marks & Co. were a firm of this city engaged in the importa- 
tion of edibles from Europe. To raise the funds to pay for the same 
they followed the familiar system whereby bankers give a merchant hère 
purchasing goods in f oreign countries crédit against the shipping docu- 
ments and deliver the latter to him on or prior to their arrivai in this 

gaFsr other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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country against his trust receipts. Business to the extent of many mil- 
lions of dollars is annually done at this port in this way. 

The course of dealing between thèse parties was as follows: K. 
Marks & Co. signed an application to Brandt's Sons & Co., through 
Smith & Schipper, in the following form : 

Messrs. Wm. Brandt's Sons & Co., London, per Messrs. Smith & Schipper, 
138 Front Street, New York — Gentlemen: We hereby beg leave to opcn by 

£Sîl with y° u «SSîSSSa credit for tbe amount o£ £ 

in favor of 

to be availed of by drafts on you at 

for cost of 

Bills of lading to be made out to order and shipments completed by 

Drafts to be drawn and negotiated on or before 

The marine insurance will be taken ont by us. 

One bill of lading, indorsed in blank, shipper's involce and eonsular Invoicc, 
together with copy of advice of drafts drawn against this credit, are to be 
sent by the shippers forthwith to your agents, Messrs. Smith & Schipper, New 
York. Duplieate bills of lading and invoices are to be attached to the drafts. 

In considération of your opening the above credit, we hereby bind ourselves 
to furnish you with funds to meet the said drafts at the maturity thereof, in 
cash or in bills of exchange satisfactory to you and which we hereby guaran- 
tee, together with ail expenses incurred and a commission of per cent, 

on ail drafts drawn or accepted by you. 

We hereby recognize, admit, and guarantee your ownership of the merchan- 
dise, or the proceeds thereof, represented by the bills of lading aforesaid, and 
your right and the right of your agents, Messrs. Smith & Schipper, to the 
possession and disposai of said merchandise and proceeds and of the bills 
of lading and policies of insurance covering the same, until such time as any 
and ail indebtedness liability and obligation existing in your favor as against 
us under said credit or otherwise shall hâve been paid, discharged and ful- 
fllled. In the event that the said merchandise, or the documents therefor, 
shall be intrusted to us for the purpose of sale or otherwise, we hereby con- 
sent that your right to repossess yourselves of the same or the proceeds there- 
of shall be exercised at any time in your or your said agents' discrétion. 

It is understood and agreed that you shall not be held responsible for the 
correetness or validity of the documents representing shipment or shipments, 
nor for the description, quantities, or quality of the merchandise declared 
therein, and, further, that the liability and obligation created hereunder are 
additional to any security, lien, or advantage which you may hâve, or which 
will or would otherwise arise or be implied from the course of business be- 
tween us, and, finally, that this agreement is to continue in force, notwith- 
standing any change in the composition of our firm. 

Smith & Schipper forwarded this application to Brandt's Sons & 
Co. in London, who, if they approved it, issued a letter of credit to the 
seller of the goods for the price in the following form: 
Wm. Brandt's Sons & Co. 
Letter of Crédit. 
No. London. 

"We hereby authorize 
to value on us at for account of 

for any sum or sums not exceeding 
Marine insurance is covered 
Bills of lading to be made out to 
Shipments to be completed 

One bill of lading indorsed in blank and eonsular invoice, together with a 
copy of respective advice of drafts drawn against this credit, are to be sent 
direct by the shippers for our account to Messrs. Smith & Schipper, 138 
Front Street, New York. 
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The bills must be drawn latest by 
and be aceompanied by remaining bills of lading, 

involce copies which are to be delivered 

up to us on acceptance. 

And we hereby agrée with the drawers, indorsers, and bona fide holders of 
the bills drawn in complianee with the ternis of this crédit that the same 
shall be duly honored on présentation at our counting house. 

Ail bills to be marked as drawn under Crédit No. 
dated and to be written off on the back hereof. 

£ Sterling. 

Thereupon the seller shipped the goods and forwarded the bill of 
lading, together with the invoice and consular invoice, to Smith & 
Schipper, and drew a draft, aceompanied by the remaining bills of 
lading, for the price pn Brandt's Sons & Co., who accepted the same. 
On the arrivai of the shipping documents Smith & Schipper delivered 
them to K. Marks & Co. against a trust receipt in the following f orm : 

Trust Receipt No. 

New York 

Received from Messrs. Wm. Brandt's Sons & Co., bankers, through their 
agents, Messrs. Smith & Schipper, New York, the following merchandise, their 

property, specified in the bill of lading per S/S 

shipped by whose draft against same 

for £ has been accepted for our account by 

said bankers as due in London under 

their letter of crédit No and in 

considération thereof we hereby agrée to hold the said merchandise as the 
property of the bankers above named, with liberty to sell the same for their 
account, and, in the event of the sale of the said merchandise or any part 
thereof, to hand the avails as soon as received to Messrs. Smith & Schipper, 
their agents, until our obligations under the above crédit and ail other our 
obligations and indebtedness to the said bankers shall hâve been discharged 
and paid. 

We further agrée, pending a sale, to store the said merchandise and fully 
to insure the same against fire (loss, if any, payable to Messrs. Smith & Schip- 
per, agents as aforesaid), and to pay storage, insurance and ail other charges 
and expenses which may be incurred in respect thereto; storage and insur- 
ance papers to be handed to Messrs. Smith & Schipper. 

It is also understood and agreed that the said bankers, or their agents, 
Messrs. Smith & Schipper, may at any time cancel this arrangement and re- 
possess themselves of the said merchandise or the avails thereof, wheresoever 
and in whatsoever condition their said property may then be found, and in 
the event of our suspension, failure or assignment for benefit of creditors, or 
of the nonpayment of any indebtedness or nonfulfillment of any obligation of 
ours to the said bankers or their agents, whether arising under the said 
crédit or otherwise, then ail obligations, acceptances, indebtedness and lia- 
bilities whatsoever shall thereupon, without notice, mature and become due 
and payable forthwith. 

The intention of this arrangement is to protect and préserve unimpaired the 
right, title, and interest of the said bankers in and to the said merchandise 
and the avails thereof, as above declared, until we shall hâve fulfllled our 
obligations to them, whether arising under crédit agreements or otherwise, 
whereupon the trusts hereby created shall cease and terminate. 

Documents delivered: 
Bills of lading, 
Consular invoice, 
Commercial invoice, 
Insurance certificate. 



This course of business had continued between K. Marks & Co. and 
Smith & Schipper for several years. The latter never insisted upon 
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immédiate payment of the proceeds of sale of the goods, nor upon de- 
Hm ery of storage and insurance papers ; their concern being to be put 
in funds in time to meet the acceptance of Brandt's Sons & Co. when 
due in London. 

[1,2] The trustée contends that thèse documents and the conduct 
of the parties constitutcd a chattel mortgage upon the goods, which 
was void as to creditors because not filed as required by the Lien Law 
of New York. He regards the whole thing as a sham. We do not 
concur in this view at ail. The plain intention of the parties was that 
title to the goods should remain in the bankers until they were reim- 
bursed for paying the price of them to the seller. They had at ail 
tinies the right to retake the goods from the merchant or their pro- 
ceeds if they could be traced. The fact that the bankers occasionally 
delivered the shipp'ing documents, before they received the trust receipt, 
or that they failed to insist upon immédiate payment of the proceeds 
when the goods were sold, or did not insist upon receiving the storage 
and insurance papers, we do not regard as an abandonment of their 
title or a waiver of their rights under the trust receipt. The subject 
has been so fully considered, both in this circuit and in the Third Cir- 
cuit, that we shall do no more than refer to the décisions. Charavay 
& Bodvin Co. v.- York Silk Co. (C. C.) 170 Fed. 819; In re Cattus, 183 
Fed. 733, 106 C. C. A. 171 ; Century Throwing Co. v. Muller, 197 Fed. 
252, 116 C.C. A. 614; In re Killian Mfg. Co. (D. C.) 209 Fed. 498; As- 
sets Realization Co. v. Bank, 210 Fed. 156, 126 C. C. A. 662. 

[3] There was one shipment of pimentos arriving by steamship St. 
Laurent immediately before the proceedings in bankruptcy were be- 
gun, the documents of which were delivered through either the fault 
or the mistake of the shipper to K. Marks & Co., instead of to Smith 
& Schipper. For thèse goods no trust receipt was ever delivered to 
Brandt's Sons & Co., but we agrée with Judge Hough that the appli- 
cation for the crédit alone is sufficient to protect the banker's rights. 

[4] The trustée admits that goods in specie, or their proceeds, or 
uncollected accounts due for them, hâve been traced into his hands, 
as claimed by the petitioners, except in the case of negotiable paper to 
the amount of $1,500, which the spécial master and District Court or- 
dered to be turned over to the petitioners, and also in case of the pro- 
ceeds of goods sold, paid by one of the partners of K. Marks & Co. to 
the receiver in the amount of $13,082.29. The theory of the spécial 
master as to the negotiable paper is that, K. Marks & Co. having spent 
the proceeds of sale of goods covered by trust receipts to this amount, 
it must be presumed that a similar amount belonging to the petitioner 
remains in the estate. On this point he says: 

"There is no évidence to indicate that the items remaining on the débit 
side, viz., August 5th, $404.81, August lOth, $1,735.98, August 26lh, $328.86, 
did not represent sales of merchandise belonging to the bankrupts ; wliere- 
fore petitioners elaini that the cash payments, collected by the bankrupts 
and dissipated, were payments for the bankrupts' own merchandise, and are 
chargeable thereagainst, and that the unpaid notes in the hands of the re- 
ceiver are applicable pro tanto to the débit items representing merchandise 
delivered by the petitioners to the bankrupts under trust receipts as aforesaid. 
For this proposition, the petitioners invoke the well-settled rule of law that, 
where a person has under his control a fund whereof a portion belongs to him, 
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and a portion is held by him in trust, withdrawals by him from this fund will 
be charged against the portion of the fund belonging to him, and when such 
■withdrawals exceed the amount of his Personal share of the fund, ail the 
balance of the fund, if any, is charged with the trust ; this on the theory that 
no one is presumed to do a wrongful act. * * * The principle of law 
which I hâve followed in allowing the petitioners to trace their property into 
the hands of the receiver (whether it consists of merehandise or procceds 
represented either by money or bills receivable or notes) is as follows: The 
modem rule applicable to ail kinds of trust funds is that if the proceeds of 
such sales of the principal's goods hâve swelled tbe funds coming to the re- 
ceiver in bankruptcy, and such funds hâve at ail tlmes equaled or exceeded 
the amount due to the principal, equity will follow the goods into their pro- 
ceeds and decree his reimbursement. In re Northrup [D. C] 152 Fed. 763; 
In re Kurtz [D. C] 125 Fed. 992." 

The above reasoning applies to a single bank account or a separate 
fund, but not to the whole estate of the bankrupts, especially where it 
may be largely constituted of the proceeds of sale of goods covered by 
trust receipts belonging to other parties. The award of $1,500 nego- 
tiable paper will be disallowed. 

In respect to the sum of $13.082.29, Elkan B. Marks, one of the part- 
ners, collected the proceeds of sale of goods recovered by the peti- 
tioner's trust receipts to this amount and left the city with it in his pos- 
session shortly before the bankruptcy proceedings were instituted. 
After an absence of several weeks, he returned and paid thèse moneys 
over to the receiver. Counsel for the trustée contends that the testi- 
mony of this witness as to his intentions and his doings in the mean- 
time is wholly incredible. It certainly cannot be believed in its en- 
tirety. Yet the spécial master and District Judge did believe it so far 
as this particular transaction is concerned, and we do not differ with 
them. 

The order of the District Court, modified by striking out the award 
of $1,500 of negotiable paper, is affirmèd. 



BALLARD v. AUDUBON NAT. BANK. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 197. 

1. CORPOBATIONS <@=>426 OFFICERS TjNAUTHORIZED CONTRACTS RATIFICi- 

HON. 

Where a fraternal insurance corporation was governed by nine direetors 
and three trustées, an instrument authorizing B. to sell any of its securt- 
ties, signed by the trustées before their term of office had commcnced, 
and a bill of sale to B., executed by two of the trustées after their term 
commenced, were wholly ineffectuai, and incapable of ratification by the 
board of direetors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716 ; Dec. Dig. <S=H26.] 

2. Banks and Banking <®=»116 — Knowledge of Officebs — Imputing to 

Bank. 

Where the président of a bank accepted, as collatéral security for a 
loan to B. personally, securities which he knew belonged to a fraternal in- 

<g=aFor other cases aee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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surance corporation, and which he knew B. had no authority ta use for 
his own Personal purposes, his knowledge was imputable to the bank, 
though he had a standing arrangement with the brokers, through whom 
the securities were subsequently sold by the bank, for a division of com- 
missions on ail business brought them by him ; this being a collatéral 
and incidental contract, not bringing the case within the rule that an 
agent's knowledge will not be imputed to his principal, when the trans- 
action is such as to compel the agent's concealment. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. <S=3ll6.J 

3. Recbiveks <s=>167 — Right to Sue — Conversion — Title and Right to 
Possession. 

An instrument, executed by the trustées of a fraternal insurance cor- 
poration, authorizing B. to sell any of the securities of the corporation 
and account therefor to the trustées, and a bill of sale subsequently ex- 
ecuted by the trustées to B., even though valid, conferred on B. authority 
to act only as agent of the corporation, and his title and possession be- 
ing the title and possession of the corporation, its receiver could maintain 
an action of trover for the conversion of securities by a bank to whom 
B. pledged them. 

[Ed. Note. — For other cases, see Keceivers, Cent. Dig. § 320; Dec. Dig. 
<S=>16T.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Merle I. St. John, of New York City (Arthur Ofner, of New York 
City, of counsel), for plaintiff in error. 

Peter Condon, of New York City (Anson McCook Beard, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is an action by the receiver of the 
Keystone Guard, a fraternal insurance corporation of the state of 
Pennsylvania with headquarters at Athens, in that state, against the 
Audubon National Bank, to recover damages for the conversion of 
securities of the value of $100,000 belonging to the Guard. 

One Joseph E. Blackburn conceived a plan of merging certain fra- 
ternal insurance companies, and in pursuance thereof set out to get 
control of the Keystone Guard. It was governed by nine directors and 
three trustées, whose terms of office were to expire June 30, 1910. 
The annual meeting of the Guard was to take place at Denver, Colo., 
June 21st and Blackburn agreed to distribute $50,000 among five of 
the directors, the three trustées, and certain other officers, upon condi- 
tion that they would resign and permit persons nominated by him to be 
elected in thejr place at that meeting. This was done, and at the same 
meeting the constitution was amended so as to empower the trustées 
to sell the Guard's securities and to buy securities for the Guard, sub- 
ject to the approval of the board of directors. 

Subsequently, to raise the necessary funds, Blackburn arranged 
with D. S. Mills for a loan of $50,000, agreeing to give him $1,000 
bonus and stock exchange collatéral. Mills, who was président of 
the Audubon Bank, arranged that a loan of $25,000 should be made 
to each of two of the employés, because a single loan of $50,000 was 

Ê=>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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beyond the bank's powers. Their notes he discounted at the bank, 
promising them that he would not use the $50,000 until he got good 
collatéral. 

Subsequently he and Blackburn went to Athens, where, July 8, 
1910, the outgoing treasurer and director, Haverly, delivered ail the 
securities of the Guard to the incoming treasurer and trustées, who 
handed them to Mills, who thereupon handed the $50,000 in cash to 
Blackburn, who paid it over to Haverly. This fund of $50,000, after 
assurance from Blackburn and Mills that no part of the Guard's 
securities was to be used in any way in raising it, was distributed 
among the directors, trustées, and officers who had resigned in order 
to give Blackburn control of the Guard. 

June 27, 1910, the incoming trustées, whose term of office had not 
begun, signed a letter as follows: 

"Athens, Penna., June 27, 1910. 
"Mr. J. E. Blackburn: 

"You are hereby authorized to sell or exchange any or ail of the securities 
of the Keystone Guard now held by us as trustées, and accounting to us 
therefor as such trustées. Eugène C. May, Chairnian. 

"Harrison B. Hoyt, 
"J. F. Gray." 

July 8th two of thèse trustées, then in office, executed a bill of sale 
to Blackburn as follows: 

"Know ail men by thèse présents, that we, Eugène C. May, James F. Gray, 
and Harrison E. Hoyt, as trustées of the Keystone Guard, of Athens, county 
of Bradford, and state of Pennsylvania, in considération of the suin of one 
dollar and other good and valuable considération to us in hand paid by 
Joseph E. Blackburn, at and before the ensealing and delivering of thèse prés- 
ents, the receipt whereof is hereby acknowledged, hâve granted, bargained, 
sold, released, and conlirmed, and by thèse présents do hereby grant, bargain, 
sell, release, and conhrm, unto the said Joseph E. Blackburn ail the goods, 
chattels, and articles of personal property mentioned and expressed in the 
schedule hereto annexed, and ail our right, title, and interest in and to the 
same. To hâve and to hold, ail and singular, the said goods and chattels and 
articles of personal property, and every of them, by thèse présents bargained, 
sold, released, granted, and conflrmed unto the said Joseph E. Blackburn, to 
his only proper use and behoof, his heirs, executors, adininistrators, and as- 
signs, forever. 

"And we, the said Eugène C. May, James F. Gray, and Harrison E. Hoyt, 
as such trustées as aforesaid, do by thèse présents hereby promise, covenant, 
and agrée for our successors to warrant and défend the title of the said goods, 
chattels, and articles of personal property against ail and every person and 
persons whomsoever. 

"In witness whereof, we hâve hereunto set our hands and seals this eighth 
day of July, A. D. one thousand nine hundred and two. 

"Eugène C. May, [Seal] 

"Trustée of Keystone Guard. 
"Harrison E. Hoyt, [Seal] 

"Trustée of Keystone Guard." 

[1] On the same date a spécial meeting of the directors was held, 
but the notice of meeting did not cover any such business as a con- 
firmation of the foregoing documents, nor is any such resolution pro- 
duced and proved, though it is said that one was adopted. However, 
we think the documents wholly ineffectuai, and incapable of ratifica- 
tion by the board, because the authority of June 27th was given by per- 
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sons not then trustées, and the bill of sale of July 8th was executed by 
only two out of the three trustées. 

Upon his return to New York Mills deposited $100,000 of the 
Guard's securities with the Audubon Bank as collatéral for the two 
loans of $25,000 each, which securities were subsequently sold, and the 
loans, with interest and a bonus of $1,000, paid out of the proceeds. 
What was done with the rest of the Guard's securities does not clearly 
appear, and it is not necessary to inquire. 

[2] It is manifest that an outrageous fraud was practiced upon 
the Guard, but the trial judge directed a verdict for the défendant on 
the ground that the knowledge of Mills in connection with it was not 
imputable to the bank. He relied upon the case of Bank of Overton 
v. Thompson, 118 Fed. 798, 56 C. C. A. 554. In that case, however, 
the cashier was acting throughout on his own account, and therefore 
the well-established principle that an agent's knowledge will not be 
imputed to his principal, when the transaction is such as to compel 
the agent's concealment, applied. The défendant seeks to bring this 
case within the exception, because Mills had a standing arrangement 
with the brokers who sold the Guard's securities, that he was to divide 
commissions with them on ail business brought by him. This was a 
collatéral and incidental contract, which in no way prejudiced the 
bank, or was any reason for concealing from it the fraud practiced 
on the Guard in a transaction which Mills was making for the bank 
entirely within the scope of his authority as président. He accepted 
as collatéral for the loan made by the bank to Blackburn personally 
collaterals which he knew belonged to the Guard, and which he also 
knew Blackburn had no authority to use for his own personal pur- 
poses. This knowledge was imputable to the bank. 

[3] Finally, it is objected by the défendant that, whatever the 
receiver's rights may be in equity, he cannot maintain this action of 
trover at law, because he had not the title to or the right of immédiate 
possession of the securities in question. It is said that the title and 
right of possession were in Blackburn by virtue of the documents 
executed June 27 and July 8, 1910. Taking them, however, at their 
face value, it is perf ectly • obvious that the authority conf erred on 
Blackburn was to act as agent of the Guard. His title and possession 
was its title and possession, so that the receiver was fully qualified to 
maintain the action of trover. Thorpe v. Burly, 11 Johns. (N. Y.) 285. 
The judgment is reversed. 
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STEINER, LOBMAN & FRANK et al. v. T. S. FAULK & CO. (two cases). 

(Circuit Court of Appeals, Fifth Circuit. April 12, 1915. Rehearing Denied 

May 17, 1915.) 

Nos. 2671, 2701. 

1. Partnebship ®=ï131 — Involtjntaby Bankbuptcy — Authobitt OF Pabtxkr. 

The power vested in one member o£ a partnership to carry on the firra 
business without consulting his associate did not include the power of 
terminating the partnership by consenting that it be adjudged a bank- 
rupt, and his consent did not estop the firm to contest the involuntary pé- 
tition in bankruptcy. 

[Ed. Note. — For other cases, see Partnership, Dec. Dig. ®=131.] 

2. Appeal and Ekroe <g=1195 — Peoceedings After Remand — Law of the 

Case. 

The District Court could not require an alleged bankrupt to pay the 
costs and fées of a receivership prior to the adjudication as a condition 
of the bankrupt's right to contest the involuntary pétition, where the de- 
cree of the Circuit Court of Appeals on a former appeal had taxed such 
costs and fées against the petitioning creditors. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4661- 
4665; Dec. Dig. <§=>1195.] 

In Error to, and Pétition to Superintend and Revise f rom, the Dis- 
trict Court of the United States for the Middle District of Alabama; 
Aleck Boarman, Judge. 

Proceeding by Steiner, Lobman & Frank and others against T. S. 
Faulk & Co. to hâve the défendant adjudicated a bankrupt. Judg- 
ment in favor of défendant, and petitioners bring error, also filing a 
pétition to superintend and revise. Judgment affirmed, and pétition to 
superintend denied. 

In No. 2671 : 

R. E. Steiner, B. P. Crum, and Léon Weil, ail of Montgomery, Ala., 
and B. G. Farmer, of Dothan, Ala., for plaintiffs in error. • 

W. A. Blount, A. C. Blount, Jr., and F. B. Carter, ail of Pensacola, 
Fia., Warren S. Reese, of Montgomery, Ala., and W. O. Mulkey, of 
Geneva, Ala., for défendants in error. 

In No. 2701 : 

Léon Weil and B. P. Crum, both of Montgomery, Ala., for peti- 
tioners. 

W. A. Blount, A. C. Blount, Jr., and F. B. Carter, ail of Pensacola, 
Fia., and W. O. Mulkey, of Geneva, Ala., for respondents. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. [1] Before the submission to the jury 
of the issue made by the answer of T. S. Faulk & Co. to the involun- 
tary pétition to hâve that firm adjudged a bankrupt, the creditors 
who had instituted the proceeding filed a pétition, which, after alleg- 
ing in substance that said T. S. Faulk, acting for and in behalf of said 
firm of T. S. Faulk & Co., and being authorized to do so, requested 

^j^sFor other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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that petitioners file a pétition in bankruptcy against said firm, and 
obtain the appointaient of a receiver to take charge of the firm's 
assers and property for the benefit of its creditors, and that but for 
such request and consent of the said T. S. Faulk & Co. said original 
pétition in bankruptcy would not hâve been filed, prayed that the court, 
before having a jury détermine the issue of insolvency, and of acts 
of bankruptcy, raised by the answer of the alleged bankrupt, déter- 
mine from évidence to be adduced whether or not the said original 
pétition in bankruptcy was filed at the instance and request of the 
said T. S. Faulk & Co., and whether or not said T. S. Faulk & Co., 
by their conduct, hâve estopped themselves from defending against 
the said original pétition and adjudication thereon, and that if, upon a 
hearing of such issue, the same should be determined in favor of the 
petitioners, such orders in the premises be made as will protect peti- 
tioners' rights and as in equity they are entitled to. 

After hearing the arguments of counsel representing the respective 
parties, the court stated that it did not think that the views of the 
attorneys representing the petitioning creditors and those of the court 
as to the pétition were far apart, and directed that the case proceed 
to a trial and that a jury be impaneled. In the statement to the jury 
which was impaneled of the issues submitted to them, attorneys for 
the petitioning creditors stated the facts expected to be proved as 
showing an estoppel against the alleged bankrupt substantially as 
those facts were stated in the pétition above mentioned, and in reply 
to this statement attorneys for the alleged bankrupt denied the 
existence of the facts so stated. Evidence was adduced on the issue 
thus made. In référence to that issue the court said in its charge to 
the jury: 

"It is contended on behalf of the petitioning creditors that T. S. Faulk & 
Co. consented or agreed that Mr. Frank should put them into bankruptcy. 
Now, under that considération, I invite your attention to the law. Under the 
law it is not compétent for one partner, withôut the knowledge or consent of 
the other partners, if there be several, one or more, to consent or agrée that 
the commercial firm shall be put into bankruptcy, or acquiesce in the putting 
of the firm into bankruptcy, and any such agreement or acquiescence does not 
bind the commercial firm, or prevent it from denying the existence of any act 
of bankruptcy, or of its insolvency. " 

An exception to this instruction was duly reserved by the petitioning 
creditors. The jury could not, without disobeying this instruction, 
hâve found in favor of the petitioning creditors on the estoppel issue, 
as the only évidence adduced which had a tendency to prove that the 
petitioning creditors, in filing the involuntary pétition in bankruptcy, 
acted at trie instance or request of any one other than themselves, was 
that tending to prove that they instituted the proceeding at the instance 
and request of T. S. Faulk, one of the members of the firm of T. S. 
Faulk & Co. Whether it was the purpose of the court, in permitting 
the évidence on the issue to be adduced before the jury, to obtain a 
verdict which was to be conclusive, or one that was to be merely 
for the aid of the court in itself finally passing on the issue so raised, 
the instruction may be regarded as a ruling to the effect that the évi- 
dence adduced did not support the asserted claim to an estoppel. 
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We are not of opinion that the court was in error in so ruling. The 
évidence tending to prove that the conduct of the business of the firm 
was left entirely with T. S. Faulk, and that the other partner had noth- 
ing to do with the management of the business, had no tendency to 
prove that T. S. Faulk was authorized to bind the partnership by his 
consent that it be adjudged bankrupt. The power which that évidence 
tended to prove was vested in T. S. Faulk was that of carrying on the 
firm business without consulting his associate, and did not include that 
of terminating the partnership by consenting that it be adjudged a 
bankrupt. Parker v. Brown, 85 Fed. 595, 29 C. C. A. 357; Osborne 
v. Barge (C. C.) 29 Fed. 725'; In re Carleton (D. C.) 115 Fed. 246; In 
re Murray (D. C.) 96 Fed. 600; 30 Cyc. 520; Bâtes on Partnership, 
§ 338. The conclusion is that there was an absence of évidence to 
support the averment of the estoppel pétition to the effect that T. S. 
Faulk was authorized to bind the partnership by a request that a péti- 
tion to hâve it adjudged a bankrupt be filed. The ruling in the case of 
Paul v. Cullum, 132 U. S. 539, 10 Sup. Ct. 151, 33 L. Ed. 430, is not 
opposed to this conclusion. In that case the court held that a spécial 
power of attorney was broad enough in its ternis to confer on one 
partner the power to make in behalf of the firm an assignment for the 
benefit of creditors. 

[2] It is to be observed that, in so far as the estoppel pétition is to 
be regarded as an appeal to the court to require T. S. Faulk & Co. to 
pay the costs and fées of the receivership as a condition of their ex- 
ercising the right of contesting the involuntary pétition in bankruptcy, 
the relief was not grantable, as that matter was finally disposed of by 
this court on the former appeal by the decree taxing those items against 
the petitioning creditors. T. S. Faulk & Co. v. Steiner, Lobman & 
Frank, 165 Fed. 861, 91 C. C. A. 547. 

It is not necessary to détermine whether the action of the court with 
référence to the estoppel claim could properly be sustained upon a 
ground other than the one above mentioned. We are not of opinion 
that there was any réversible error in any ruling of which complaint 
is made. 

The judgment of the District Court is affirmed, and the pétition to 
superintend and revise the same proceedings is denied. 



BOLLES et al. v. KELLEY et al. 

(Circuit Court of Appeals, First Circuit. April 16, 1915.) 

No. 1106. 

1. Bankruptcy <§=381 — Composition in Bankruptcy — Objections. 

An objection by creditors to approval of a composition in bankruptcy, 
on the ground that the bankrupt obtained property on crédit from sev- 
eral creditors on materially false statements made to the creditors to ob- 
tain the property on crédit, may be of such a gênerai character and may 
hâve such small connection with the real merits of the composition that 
the objecting creditors should be held to strict rules. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. @=>381.] 

®=>Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. Bankbttptcy <®=>381 — Composition in Bankbuptcy — Objections. 

The rule applied that creditors, opposing a decree approving a composi- 
tion in bankruptcy, must, to obtain relief on appeal, furnish évidence suffi- 
cient to contravene the resuit reached by the spécial master and the Dis- 
trict Court, sustaining the bankrupt on the points involved. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. <S=3S1.] 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Judge. 

Proceedings between T. J. Bolles and others and Thomas A. Kelley 
and others for approval of a composition in bankruptcy. From a de- 
cree of approval, T. J. Bolles and others, opposing creditors, appeal. 
Afnrmed. 

J. Butler Studley, of Boston, Mass. (Brandeis, Dunbar & Nutter, of 
Boston, Mass., on the brief), for appellants. 

Lee M. Friedman, of Boston, Mass., and James H. Sisk and Sisk 
Bros., ail of Lynn, Mass. (Swift, Friedman & Atherton, of Boston, 
Mass., on the brief), for appellees Kelley and others. 

Stuart C. Rand, of Boston, Mass. (John L. Hall, of Boston, Mass., 
on the brief), for appellee Oelrichs & Co. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. There has been so much said in the 
proceedings in this case in the District Court we hâve no occasion to 
state the facts at length. The question before us is merely one of 
confirming the decree of the District Court, approving a composition 
in bankruptcy. The opposing creditors had two gênerai grounds of op- 
position : one is that the composition is not for the best interests of the 
creditors. It is clear that this objection was not followed up, and we 
will not enlarge upon it. 

[1] The other objection is based upon the claim that the bankrupt 
obtained property on crédit from several creditors, duly named, upon 
materially false statements in writing made to said several creditors for 
the purpose of obtaining such property on crédit. This ground of ob- 
jection, of course, may be of such a gênerai character, and may hâve 
so small connection with the real merits of the proposed composition, 
that the objecting creditors must be held to strict rules, proving strictly 
what is required to be proved, and carrying the burden throughout of 
sustaining the grounds of objection. 

At the hearing three spécifie grounds of objection were brought 
to our attention. One was that, while the bankrupt had a schedule of 
sundry securities, known as "investment securities," and described by 
him as such, and said to be worth $60,286.05, some of them had been 
pledged for a note of $15,000, and the transaction had not been en- 
tered on the debtor's books, nor spoken of by him in the various state- 
ments of which complaint has been made. The fact was that thèse 
securities were actually worth more than $60,286.05, and were of such 
a changing and shif ting character that this transaction may hâve easily 
been overlooked. At any rate, the business of the bankrupt was so 

<J=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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large that the transaction would not hâve attracted any spécial atten- 
tion, and could not in any way hâve defeated the bankrupt in obtaining 
loans if it had been known. The note, of course, did not appear among 
the bills payable, but this falls into the observation already made about 
"investment securities." 

The next élément detailed by the opposing creditors was the over- 
valuation made of the bankrupt's tannery plant. It was a very large 
plant, turning out daily many thousands of kid skins, imported from 
ail parts of the world, being probably the largest in New England. 
The référée, who acted in this case as spécial master, reported to the 
District Court that the valuation of this plant regarding it as a going 
concern was not excessive. The District Court agreed with him, and 
there was no satisfactory évidence that the valuation under those cir- 
cumstances was excessive. 

Thèse are the only items in the statements made by the bankrupt 
said to fail to harmonize with the provisions of the statute we hâve 
cited, which are distinctly specified in the reasons of appeal from the 
District Court. The errors assigned on this appeal were 25 in ail, of 
which a large portion related to the.two transactions of which we hâve 
spoken, natriely, the matter of the "investment securities" and the mat- 
ter of the valuation of the plant. There were a few alleged errors as- 
signed which were of such a gênerai character as to be clearly inef- 
fectuai. There was one alleged error assigned as follows: 

"Fourteenth. The court erred in not flnding squarely that Kelley on June 
30, 1912, did not hâve on hand stock and merchandise to the value given as 
of that date." 

This was, under the circumstances, of a somewhat gênerai and 
doubtful character. Something was said about it at the trial before 
us. The counsel for the bankrupt made some explanation, and the 
counsel for the opposing creditors failed to call our attention to any 
évidence sufficient to sustain it, if they relied upon it 

[2] Upon the whole, the spécial master and the District Court sus- 
tained the bankrupt on ail the points involved ; and the opposing cred- 
itors hâve furnished no évidence sufficient to contravene the resuit 
reached, as they were bound to do. 

The decree of the District Court is affirmed, and the défendants in 
error recover their costs of appeal. 
222 F.— 5 
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ÏEE ET (EP) v. UNITED STATES, 
and Pifteen Other Cases. 

(Circuit Court of Appeals, Fifth Circuit. April 23, 1915.) 

Nos. 2554, 2601, 2602-2605, 2607, 2609, 2611, 2612, 2614, 2615, 2618, 2619, 2621, 

2622, 2623, 2641. 

1. Alieks <§=>32— Déportation — Review of Proceedings by Courts — Ques- 

tions of Fact. 

In a proceeding to déport a Cliinese laborer, where the commissioner 
sees and hears the witnesses, a judgrnent of the District Court affirrning 
the coininissioner's order will not be disturbed on the facts, except in a 
perfectly clear case. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <©=>32. 

What Chinese persons are excluded from the United States, see note to 
Wong You v. United States, 104 C. C. A. 538.] 

2. Aliens <g=s32 — Déportation — Weight and Sufficiency. 

Where the testimony in behalf of Chinese persons sought to be deport- 
ed as laborers unlawfully in the country was taken under commission 
by interrogatories, in the absence of any représentative of the government, 
and the identification of the accused persons was by photograph, thougb. 
the witnesses were personally in the same city as the accused persons and 
the commissioner before whom the complaint was pending, and could hâve 
testified in open court, their évidence was not above suspicion, and was 
entitled to little, if any, weight 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ®=32.] 

Appeals from the District Court of the United States for the El 
Paso Division of the Western District of Texas ; Thomas S. Maxey, 
Judge. 

Sixteen proceedings on appeal from orders for the déportation of 
Yee Et (Ep), Wong Kee, Yee Eeong, Yee Et, Ju Ling, Yee Git, Yee 
Yuk Jew, Wong Tong, Lew Wun, Éung Get (alias Fung Gat), Mar 
Hop, Mar Foon, Eouie Fun Jew (alias Louie Fong Jew), Chin Ork 
(alias Chin Ock), Yee Dune, and Low One. From judgments affirm- 
ing the orders of déportation, each of the aliens appeal. Affirmed. 

Volney M. Brown and U. S. Goen, both of El Paso, Tex., for ap- 
pellants Yee Et (Ep), Wong Kee, and Ju Ling. 

Peyton F. Edwards and U. S. Goen, both of El Paso, Tex., for ap- 
pellant Yee Git. 

Volney M. Brown, of El Paso, Tex., for appellants Low One, Yee 
Et, and Yee Dune. 

U. S. Goen, of El Paso, Tex., for other appellants. 

Robert T. Neill, Sp. Asst. Atty. Gen., of El Paso, Tex., and R. E. 
Crawford, Asst. U. S. Atty., of Houston, Tex., for the United States. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. In thèse 16 cases the appellants wera 
arrested in El Paso on complaint before a United States commission- 

@=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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er, charging them with being Chinese laborers and unlawfully in the 
United States in violation of the Chinese Exclusion Laws. The com- 
missioner ordered them deported to China, and, on appeal, his orders 
were affirmed by the District Court. No réversible errors of law are 
presented, and substantially only questions of fact are presented by the 
records. 

[ 1 ] The rule may be considered settled that in matters of this kind, 
where the commissioner sees and hears the witnesses, the accused is 
not entitled to repeated appeals on the facts, and a judgment of the 
District Court affirming the commissioner will not be disturbed, ex- 
cept in a perfectly clear case or for error of law. Chin Bak Kan v. 
United States, 186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1121; Yee 
King et al. v. United States, 179 Fed. 369, 102 C. C. A. 646 ; Eng Choy ' 
v. United States, 175 Fed. 566, 99 C. C. A. 188 ; Moy Guey Lum v. 
United States, 211 Fed. 91, 127 C. C. A. 515; Chew Hing v. United 
States, 133 Fed. 227, 66 C. C. A. 281. 

[2] In most of thèse cases the testimony was taken under commis- 
sion by interrogatories, no représentative of the government was prés- 
ent, and the identification of the accused was by photograph. Mani- 
festly, évidence of this character is unsatisfactory, and where the wit- 
nesses are présent in the same city as the accused and the commissioner 
before whom the complaint is pending, and could hâve testified in open 
court, such évidence is not above suspicion, and is entitled to very little, 
if any, weight. 

As the évidence in every case, even where the witnesses were at a 
distance, might hâve been taken on fair notice to the district attorney 
and by oral examination, we see no reason why the instant cases should 
be excepted f rom the rule denying a second appeal on the facts ; but, as 
this court has not heretofore announced its adhérence to the said 
rule, we hâve examined the record in each case before us. 

As we find no errors in the judgments of the District Court, they will 
be affirmed. 



McClelland v. rose et ai.î 

ROSE et al. v. McCLELLAND. 

(Circuit Court of Appeals, Fifth Circuit. April 14, 1915.) 

Nos. 2652, 2688. 

Appeal and Erbob ®=»1096 — Law or the Case — Subséquent Appeals. 

The losing parties to an adjudication on appeal were not entitled on a 
subséquent appeal to hâve reopened the controversy flnally settled on the 
first appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1177, 
4353-4357 ; Dec. Dig. <@=>1096.] 

Appeals from the District Court of the United States for the West- 
ern District of Texas; Thomas S. Maxey, Judge. 

Action by Peter McClelland, Jr., against John K. Rose and others. 
From the decree, both plaintiff and défendants appeal. Modified and 
affirmed. 



©=>For other cases see same topic & KE5T-NUMBER in ail Key-Numbered Digests & Indexes 
t Rehearlng denied May 28, 1915. 
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Francis Marion Etheridge, Joseph Manson McCormick, and Henri 
Louis Bromberg, ail of Dallas, Tex., for plaintif!. 

Richard Irby Munroe, James Richard Downs, and James Richard 
Webb, ail of Waco, Tex., for défendants. 

Before PARDEE and WALKER, Circuit Judges, and SHEP- 
PARD, District Judge. 

PER CURIAM. The relief granted by the decree wh.ich is pre- 
sented for review was, in view of the situation disclosed by the évi- 
dence, appropriate in giving effect to the terms of the will of Peter 
McClelland, Sr., as that instrument was construed by this court on the 
former appeal. McClelland v. Rose, 208 Fed. 503, 125 C. C. A. 505. 
The losing parties to that adjudication are not entitled on this second 
appeal to hâve reopened the controversy which was thereby finally set- 

tled. Bell v. Arledge, 219 Fed. 675, — - C. C. A. . The présent 

appeal présents for review no ruling which would warrant a reversai 
of the decree at their instance. 

The assignments of error made on the appeal of Peter McClelland, 
Jr., now the sole beneficiary of the trust created by the will of Peter 
McClelland, Sr., impute to the decree appealed from a meaning which, 
in our opinion, its terms do not express. We find nothing in that de- 
cree which has the effect of a déniai of the right of the présent trustée 
to exercise, under the direction of the court, the power conferred on 
the original trustées by the provision in the codicil to the effect that if, 
in their judgment, Peter McClelland, Jr., is provident and careful, 
they may make such advances out of the estate as they may think right 
and proper over and above the provisions made for him in the will and 
the codicil thereto. Another provision of the codicil makes it manifest 
that it was contemplated by the testator that one who in the manner 
prescribed by him might be substituted as trustée in case of the death, 
résignation, failure to act, or disability of both of the trustées named 
by the testator was expected "to carry out the provisions of said will 
and trusts therein provided for." 

With référence to this matter the meaning of the decree appealed 
from may be made clear by a modification of it, and it will be hère 
modified by adding thereto the f ollowing provision : 

"It is further ordered, adjudged, and decreed that if the trustée shall here- 
after, under the direction and control of this court or any other court seized 
of jurisdiction, flnd that the plaintif! is provident and careful within the 
terms and meaning of paragraph 2 of the codicil of August 17, 1886, and thus 
entitled to advances of and from the trust estate, such trustée may, under 
the direction and control of the court, make such advances." 

As thus modified, the decree is affirmed. The costs will be taxed 
against the défendants in the court below. 
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WATERS-PIERCE OIL CO. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Marcb. 1, 1915. Ou Rehearing, 

Mardi 15, 1915.) 

No. 2649. 

On Rehearing. 

Cabriers <S=>32 — Rates — Rebates — Statutory Provisions. 

Whero a spécial tariff promulgated by a railroad company, making 
a rate to a point on the line of the S. Co., though filed with the Interstate . 
Commerce Commission, was not a joint tarife fixing a joint rate, a joint 
rate subsequently made by the two roads and duly filed with the Inter- 
state Commerce Commission superseded the rate previously promulgated, 
the rule that a rate once lawfully published continues to be the lawful 
rate until it has been lawfully canceled, and that a subséquent tariff 
naming other rates, without canceling the previous rates, cannot carry 
the new rates into lawful effect, having no application ; and the use and 
acceptance of the old rate by shippers after the filing of the new rate, and 
after the paysage of Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847 (Comp. 
St. 1913, §§ 8597-8599), was unlawful, a rebate being thereby given. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-S5; Dec. 
Dig. <§=p32.] 

In Error to the District Court of the United States for the West- 
ern District of Louisiana ; Aleck Boarman, Judge. 

The Waters-Pierce Oil Company was convicted of an offense and it 
brings error. Affirmed. 

J. D. Wilkinson, of Shreveport, La., and J. D. Johnson, of St. 
Louis, Mo., for plaintiff in error. 

George Whitfield Jack, U. S. Atty., of Shreveport, La. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. We find no réversible error assigned or patent of 
record in this case. The judgment of the District Court is affirmed. 

On Rehearing. 

PER CURIAM. The spécial tariff promulgated by the Iron Moun- 
tain Railroad Company, effective December 5, 1894, making a rate 
from St. Louis, Mo., to Alexandria, La., of 15 cents per 100 pounds 
on petroleum and its products, applicable only to shipments destined 
to points in Louisiana on the Southern Pacific Railroad Company's 
lines, although filed with the Interstate Commerce Commission, was 
not a joint tariff fixing a joint rate ; and therefore when, with the 
concurrence of the Southern Pacific Railroad Company, a joint rata 
for petroleum was made from St. Louis, Mo., to points in Louisiana 
upon the Southern Pacific Company's lines, effective December 22, 
1896, and duly filed with the Interstate Commerce Commission, the 
15-cent rate aforesaid was practically superseded and became inoper- 
ative, except, perhaps, as an arrangement to permit préférences under 
the joint rate in force ; and while the use and acceptance of it thereafter 

®=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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by shippers may not hâve been criminal until the passage of the £1- 
kins Act of 1903, clearly thereafter the use of the said 15-cent rate, 
operating a rebate under the only joint tariff in force, became an un- 
lawful device or arrangement. 

Ail of the acts charged in the 14 counts of the indictment in this case 
occurred after the passage of the Elkins Act and while the joint rate 
was the only lawful through rate, and therefore the authorities cited, 
showing rulings of the Interstate Commerce Commission to the ef- 
fect that a rate once lawfully published continues to be the lawful rate 
until it has been lawfully canceled, and that a subséquent tariff naming 
other rates, without canceling the previous rates, cannot carry the rate 
into lawful effect, do not apply. 

For thèse reasons, and as no one of the judges who concurred in 
the décision of this case desires a rehearing, the pétition therefor is 
denied. 



RUTHVEN v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 9, 1915.) 

No. 2545. 

Post Office <S=>48 — Offenses — Scheme to Defbaud — Indictment. 

An indictment for the violation of Cr. Code (Act March 4, 1909, c. S21, 
§ 215, 35 Stat. 1092 [Comp. St. 1913, § 10388]), making punishable one who, 
having devised a scheme to defraud, shall, for the purposes of executing 
such scheme, place a letter in any post office to be delivered by the post 
office establishment, need not allège that the scheme was to be effected by 
the use of the United States mails. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. @=>48. 

Nonmailable matter, see notes to Timmons v. United States, 30 C. C. A. 
79 ; McCarthy v. United States, 110 C. C. A. 548.] 

In Error to the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Poster, Judge. 

Alfred E. Ruthven was convicted of using the mails in furtherance 
of a scheme to defraud, and he brings error. Affirmed. 

Armand Romain, of New Orléans, La., for plaintiff in error. 
Walter Guion, U. S. Atty., and Joseph W. Montgomery, Asst. U. S. 
Atty., both of New Orléans, La., for the United States. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The plaintiff in error was indicted, convicted, and 
sentenced for violation of section 215 of the Criminal Code. The rec- 
ord shows no bill of exceptions, and the only error assigned is that the 
trial court erred in overruling a gênerai demurrer to the sufficiency 
of the indictment, and the contention hère is that the indictment was 
insufficient, because the scheme therein set forth does not on its face 
sufficiently show a scheme to defraud within the law, and because it 

®=>For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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fails to aver that the scheme and artifice of the plaintiff in error 
charged was to be effected by the use of the United States mails. 

The indictment sufficiently charges a scheme or artifice to defraud. 
It was not necessary to charge that it was to be effected through and 
by the use of the United States mails, and this précise question has 
been lately before the Suprême Court, and there decided adversely to 
the contention of plaintiff in error. United States v. Young, 232 U. 
S. 155-161, 34 Sup. Ct. 303, 58 L. Ed. 548. On the authority of that 
case, the judgment of the District Court is affirmed. 

Considering letters on file, addressed to the court, urging a speedy 
disposition of the case, mandate may issue at once. 



LOEB & SCHOENFELD CO. v. ATLAS EMBROIDERY WORKS et al. 

(two cases). 

(District Court, E. D. New York. March 6, 1915.) 

Nos. 16, 17. 

Patents <©=328 — Validitt and Infringe,ment — Embkoideking Machines. 

The Groebli patents, Nos. 593,206, 600,429, 593,208, 607,848, 618,458, and 
637,458, ail relating to embroidering machines operated by jacquard mech- 
anism, and parts thereof, held valid, as limited by the prior art, but not 
infringed. 

In Equity. Suits by the Loeb & Schoenfeld Company against the 
Atlas Embroidery Works, the Nassau Novelty Manufacturing Com- 
pany and Ignatz Schuster. Decree for injunction in first case, and 
for défendants in second case. 

James R. Sheffield, Ramsay Hoguet, and James J. Cosgrove, ail of 
New York City, for plaintiff. 

Max D. Ordmann, of New York City (William Houston Kenyon, 
of New York City, of counsel), for défendants. 

CHATFIELD, District Judge. Thèse actions involve charges of 
infringement of six patents taken out by one J. A. Groebli, and regu- 
larly assigned to the plaintiff, for improvements in or to the compli- 
cated mechanism called an "embroidering machine." 

The défendant the Atlas Embroidery Works is charged with having 
imported into the United States, and caused to be installed and used 
in the factory of the défendant the Nassau Novelty Manufacturing 
Company, certain embroidering machines which had been made in 
Germany by the Vogtlandische Machinen Fabrik Aktien-Gesellschaft, 
and which are claimed to infringe the Groebli patents. The défend- 
ant the Nassau Company is charged with infringement through the 
installation of thèse looms and their opération in the factory of the 
Nassau Company in Brooklyn; while Ignatz Schuster, the président 
of the Nassau Company, is charged individually with personal respon- 
sibility for thèse several alleged acts of infringement. 

®=»For other cases ses same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The défendants deny infringement, allège invalidity and unpatent- 
ability, and each défendant (except the Nassau Company) allèges that 
its or his part of the acts complained of is not such as to be sufficient 
upon which to base a decree, even if the plaintiff's patents be held valid 
and infringement by the machines be shown. 

It appears from the record that during the 17 years between 1894 
and 1911, the inventor, J. A. Groebli, whose father had built and per- 
fected many devices in the embroidery art (and vvho had himself 
pursued the same line of research and application), controlled, through 
letters patent No. 528,632, of November 6, 1894, in the United States, 
substantially exclusive rights for operating embroidering machines 
with a practical and satisfactory jacquard, attached to the same style 
of machines as had been previously and were still operated with a 
pantograph, both in this country and in Europe. The patent for this 
jacquard device was also taken out in various European countries, 
and rights thereunder licensed in Europe. Embroidering machines 
were manufactured by concerns in Europe, such as Saurer in Arbonne, 
Switzerland, Rieter in Switzerland, Dietrich at Plauen, and Robert 
Zahn, who was then building machines for a company known as the 
Stickerei-Feldmuhl, which operated an embroidery factory at Rors- 
chach. 

Mr. Robert Zahn, in the year 1897, was working in Zurich, Switzer- 
land, with Mr. Groebli, who went over to explain his jacquard at- 
tachaient and demonstrate it with a Saurer machine, and also with 
a Dietrich machine, in the factory at Plauen, which lias since grown 
into the Vogtlandische concern, the actual builder of the machines 
which are alleged to inf ringe as the basis of the présent action. 

Loeb and Schoenfeld, the individuals who own the Loeb & Schoen- 
feld Company, plaintiff in thèse actions, hâve business associations or 
interests with the Stickerei-Feldmuhl embroidery factory, and it ap- 
pears from the testimony that in Europe the manufacture of ma- 
chines by the différent parties, including the Vogtlandische company, 
is covered by an agreement which, however, does not affect the con- 
trol by the plaintiff of any rights in the United States to the Groebli 
patents which hâve been conveyed to it by assignment. In fact, the 
record shows that certain Vogtlandische machines hâve been imported 
from Europe by the plaintiff, for use in connection with its own ma- 
chines constructed according to the Groebli patents. 

But the testimony shows further that the Vogtlandische company 
apparently do not sell machinery involving the clairns of the plaintiff 
under the Groebli patents for importation into the United States, and 
do not themselves import, unless by agreement with the plaintiff. 

The Groebli jacquard patent, No. 528,632, of November 6, 1894, 
expired in 1911. A concern in Brooklyn, called the Atlas Embroidery 
Works, occupied a rented plant on Van Brunt street, and manufac- 
tured various kinds of embroidery with Vogtlandische pantograph ma- 
chines. Ignatz Schuster, the individual défendant in this action, had 
been président of the Atlas Company, and during the years 1910 and 
1911 sought to buy from the Vogtlandische company embroidering 
machines with Zahn jacquards or automats. The change in the tar- 
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iff of the United States, and the anticipated expiration of the Groebli 
jacquard patent, were motives in Schuster's mind, and he wished to 
hâve the Atlas Company undertake the opération of the jacquard ma- 
chines. He did not succeed in the purchase of the Zahn automat, but 
testified that he was laughed at, and then threatened, upon trying to 
purchase them for importation to the United States. 

The embroidering machines which he did purchase with pantograph 
attachments, were not needed by the Atlas Company, and later Schus- 
ter, in connection with his uncle, in Dresden, Germany, planned a new 
concern, to be called the Nassau Company, to undertake business both 
in the United States and in Germany. Through his uncle, Schuster 
purchased from an individual named Amalie Riessner, widow of Fred- 
erich Riessner, eight Zahn automats and three Vogtlandische machines 
of the newest type, which were sent to the United States in their 
original cases, and arrived hère in the month of December, 1911. No 
évidence is given as to the way in which the widow Riessner pur- 
chased thèse machines from the Vogtlandische company, but it is 
évident that she was used by Schuster and his uncle to secure the 
Zahn automats which he had been unable to purchase for exporta- 
tion to the United States. 

In the meantime, Schuster's proposition to use the jacquards had 
aroused opposition in the Atlas Embroidery Works, and Schuster had 
resigned as président, but retained his stock and gênerai connection 
therewith. A new company, called the Nassau Novelty Manufactur- 
ing Company, had been incorporated, with $300 capital stock, by three 
associâtes of Mr. Schuster. This capital stock was immediately in- 
creased to $5,000, and was issued to Schuster in return for machinery 
which he purchased from the Atlas Embroidery Works. Later the 
capital stock was further increased to $25,000, and this again taken 
by Schuster in return for the machines imported from Europe or 
purchased by him from the Atlas Company. The Nassau Company 
proceeded to occupy a portion of the Van Brunt street plant of the 
Atlas Company, and has since maintained a separate factory and 
office, but with the same entrance as that used by the Atlas Company. 
It has manufactured lace or embroidery by removing after completion 
the fabric on which the design is worked, and has disposed of its 
product either to or through the Atlas Company. 

The président of the Atlas Company, one Spiro, has assisted Mr. 
Schuster in the opérations of the Nassau Company, and Cari Schus- 
ter, a cousin, has been foreman and manager of the Nassau factory. 
The eight automats and five embroidering machines imported from 
Europe, with the five machines purchased from the Atlas Company, 
were installed in the Nassau portion of the plant during the year 1912. 
One of the machines was completed and tested in February or Mardi, 
and ail were in place prior to the time of trial. 

The Atlas Company and its présent officers hâve apparently endeav- 
ored to leave with the Nassau Company and Ignatz Schuster ail 
responsibility for the use of the embroidering machines with the Zahn 
automat (or jacquard), but nevertheless helped Schuster at ail steps in 
establishing the Nassau plant, and in enabling it to continue its busi- 
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ness and dispose of its product. While the Atlas Company has oper- 
ated nothing but pantograph machines in its own factory, and while 
the Nassau Company has been used by Schuster for ail actual transac- 
tions relating to the jacquard, nevertheless it would seem that the Atlas 
Company, through its officers, has had a part in the establishment 
and maintenance of the Nassau factory, and therefore brought itself 
within the scope of injunction, if the importation and use of the em- 
broidering machines with the jacquard are found to be an infringe- 
ment of the Groebli patents. 

Ignatz Schuster is plainly responsible as an individual for the entire 
opérations which are complained of in this action, and is therefore 
properly joined as a défendant herein. In case of decree, the actual 
responsibility of the Atlas Company for any part of the damages 
proved, would be a matter to be disposed of on accounting or by the 
final decree, and would dépend upon the actual showing of responsi- 
bility made by the Nassau Company and Schuster. The action, there- 
fore, should not be dismissed as to any of the parties upon the ques- 
tion of responsibility, but we must proceed to considération of the 
patents and the charges of infringement as against ail the défendants. 

*These are two suits invOlving the validity and infringement of six 
patents issued to J. A. Groebli for embroidering machines and parts 
thereof which are operated by jacquard mechanism, as distinguished 
from the pantograph or manually controlled machines of the prior 
art. The patents in suit are No. 593,206, claims 1, 2, and 5, issued 
November 9, 1897, on application filed November 10, 1896; No. 609,- 
429, claims 1, 2, and 3, issued August 23, 1898, on application filed 
December 31, 1897; No. 593,208, claims 1, 3, 4, 5, 9, 10, 13, 14, 15, 
25, 27, and 28, issued November 9, 1897, on application filed Mardi 
19, 1897; No. 607,848, claims 1-6, 8, and 9, issued July 26, 1898, on 
application filed January 15, 1898; No. 618,458, claims 1 and 3; and 
No. 637,458, claims 1, 5, 6, and 7. Thèse patents cover a séries of 
mechanisms of complicated character, and, while none of them are 
basic, each shows invention, and is valid, as limited by the prior art 
and by each other. While the machine of défendants as built inf ringes 
patent No. 609,429 for a festoon hook, such device has been removed 
and has not been used by défendant, and none of the other patents 
as limited are shown to hâve been inf ringed. 

Injunction granted against infringement of No. 609,429, without 
damages, and bill dismissed as to ail other patents. 

* The paragraph followlng the asterisk has been inserted, instead of the long 
discussion of the devices, claims, and prior art patents from the opinion as 
filed in the court.— T. I. C. 
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PENNSYLVANIA R. CO. v. PEDRICK et aL 
(District Court, N. D. New York. April 5, 1915.) 

1. Corporations ©=3351 — Liability or Officers— Actions— Nature and 

Form of Remedt. 

Under Stock Corporation Law N. Y. (Consol. Laws, c. 59) § 66, provid- 
ing that no corporation, which shall hâve refused to pay any of its notes 
or other obligations when due, nor any of its officers or directors, shall 
transfer any of its property to any of its officers or directors for the 
payment of any debt; that no conveyance or transfer of property oî 
such corporation, nor any payment, etc., when the corporation is insolvent, 
or its insolvency is imminent, with the intent of giving a préférence to 
any particular creditor, shall be valid; that every person receiving by 
means of any such prohibited act any property of the corporation shall 
be bound to account therefor to its creditors, stockholders, or other trus- 
tées ; and that every director or officer who shall violate or be concerned 
in violating any provision of that section shall be personally liable to 
the creditors of the corporation to the full estent of the loss they may 
respectively sustain by such violation — where the directors and officers 
of a corporation transferred property to certain of the officers in pay- 
ment of debts due them, and to other creditors holding notes upon which 
the officers were indorsers, though the corporation's trustée in bankruptcy 
might hâve sued in equity for an accounting and restitution, this was 
not the only remedy, and a creditor who has suffered or sustained damage 
from the wrongful transfer could sue the officers and directors partic- 
jpating therein at law for damages. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1492, 1493 ; 
Dec. Dig. <S==>351.] 

2. Corporations €=342 — Liability of Officers— Transfers of Property. 

Under Stock Corporation Law N. Y. § 66, officers of an insolvent corpo- 
ration, who aided and abetted a wrongful transfer of the corporation's 
property in payment of debts due other officers and directors, and notes 
on which they were liable as indorsers, were liable equally with those 
who received a part or the whole of the property as a preferential pay- 
ment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1486-1488; 
Dec. Dig. @=>342J 

3. Corporations <§=»341 — Liability of Officers— Actions— Nature and 

Fobm of Remedy. 

That in an action by a creditor of a corporation against its officers and 
directors for the damages sustained by the creditor from a wrongful 
transfer of the corporation's property in payment of debts due the of- 
ficers and directors, and debts for the payment of which they were liable, 
it would be necessary to prove the amount of assets the corporation had 
and the amount so misused or misapplied, was not a valid objection to 
the maintenance of the action by a single creditor, on the theory that 
it involved an accounting, requiring the action to be brought in equity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1479-1484 ; 
Dec. Dig. <§=341.] 

At Law. Action by the Pennsylvania Railroad Company against 
Charles H. Pedrick, Jr., and others. On application by G. V. Schenck, 
as trustée in bankruptcy of the Security Steel & Iron Company, for a 
rule or order staying the further prosecution of the action by plaintifï, 
and for instructions as to his duty in the premises. Application denied, 
and trustée instructed. 

4î=»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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Hun & Parker, of Albany, N. Y., for plaintiff. 
Randall J. Le Boeuf, of Albany, N. Y., for trustée, 

RAY, District Judge. Whether this motion should be granted, and 
whether or not Schenck, as trustée in bankruptcy of the Security Steel 
& Iron Company, should be a party to this action, dépends on the na- 
ture and scope of the complaint, and perhaps on the true construction 
of section 90 of the General Corporation Law of the state of New 
York, and section 66 of the Stock Corporation Law of said state. 
Thèse sections read as follows: 

"Sec. 90. Action against Officers of Corporation for Misconduet. — An action 
may be maintained against one or more trustées, directors, managers, or other 
officers of a corporation, to procure a judgment for the following purposes, or 
so much thereof as the case requires: 

"1. Compelling the défendants to account for their officiai conduct, includ- 
ing any neglect of or failure to perform their duties, in the management and 
disposition of the funds and property, committed to their charge. 

"2. Compelling them to pay to the corporation, which they represent, or to 
its creditors, any money, and the value of any property, which they hâve 
acquired to themselves, or transferred to others, or lost, or wasted, by or 
through any neglect of or failure to perform or by other violation of their 
duties. 

"3. Suspending a défendant from exercising his office, where it appears 
that he has abused his trust. 

"4. Removing a défendant from his office, upon proof or conviction of mis- 
conduet, and directing a new élection, to be held by the body or board duiy 
authorized to hold the same, in order to supply the vacancy created by the 
removal ; or, where there is no such body or board, or where ail the mem- 
bers thereof are removed, directing the removal to be reported to the gov- 
ernor, who may, with the advice and consent of the senate, SU the vacaucies. 

"5. Setting aside an aliénation of property, made by one or more trustées, 
directors, managers or other officers of a corporation, contrary to a provision 
of law, or for a pnrpose foreign to the lawful business and objects of the 
corporation, where the aliénée knew the purpose of the aliénation. 

"6. Restraining and preventing such an aliénation, where it is threatened, 
or where there is good reason to apprehend that it will be made. 

"7. The court must, upon the application of either party, make an order 
directing the trial by a jury of the issue of neglect or failure of défendants 
to perform their duties ; and for that purpose the questions to be tried must 
be prepared and settled as prescribed in section nine hundred and seventy of 
the code of civil procédure. 

"As to any litigation peuding prior to September one, nineteen hundred and 
seven, the provisions of this section as they existed prior to that date shall 
apply." 

"Sec. 66. Prohibited Transfers to Officers or Stockholders. — No corporation 
which shall hâve refused to pay any of its notes or other obligations, when 
tlue, in lawful money of the United States, nor any of its officers or directors, 
shall transfer any of its property to any of its officers, directors or stockhold- 
ers, directly or indirectly, for the payment of any debt, or upon any other 
considération than the full value of the property paid in cash. No convey- 
ance, assignment or transfer of any property of any such corporation by it 
or by any officer, director or stockholder thereof, nor any payment made, 
judgment suffered, lien created or security given by it or by any officer, di- 
rector or stockholder when the corporation is insolvent or its insolvency is 
imminent, with the intent of giving a préférence to any particular créditer 
over other creditors of the corporation, shall be valid, except that laborers' 
wages for services shall be preferred claims and be entitled to payment be- 
fore any other creditors out of the corporation assets in excess of valid prior 
liens or incumbrances. No corporation formed under or subject to the bank- 
Ing, insurance or railroad law shall make any assignment in contemplation of 
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Insolvency. Every person receiving by means of any such probibited act or 
deed any property of the corporation shall be bound to account therefor to 
its creditors or stockholders or other trustées. No stockholder of any such 
corporation shall make any transfer or assignaient of bis stock therein to any 
person in contemplation of its insolvency. Every transfer or assignaient or 
other act done in violation of the foregoing provisions of tins section shall 
be void. No conveyance, assignaient or transfer of any properry of a corpora- 
tion formed under or subject to the banking law, exceedhig in value one 
thousand dollars, shall be made by such corporation, or by any oiîicer or di- 
rector thereof, unless authori7,ed by previous resolution of its board of di- 
rectors, except promissory notes or other évidences of debt issued or received 
by the offlcers of the corporation in the transaction of its ordinary business, 
and except payments in specie or other current money or in bank bills made 
by such officers. No such conveyance, assignment or transfer shall be void in 
the hands of a purchaser for a valuable considération without notice. Every 
director or oflicer of a corporation who shall violate or be concerned in violat- 
ing any provisions of this section, shall be personally liable to the creditors 
and stockholders of the corporation of which he shall be director or an oflicer 
to the full extent of any loss they may respeetively sustain by such violation." 

In condensed form, the allégations of the complaint are : 

(1) The plaintiff is a corporation of the state of Pennsylvania, and 
the Security Steel & Iron Company is a New York corporation (now in 
bankruptcy). From January 13, 1914, to August 12, 1914, each and 
every of the défendants were directors in said last named corporation. 
Défendant Charles H. Pedrick, Jr., was président thereof, défendant 
Burns was its vice président, défendant Cornélius F. Burns was its 
treasurer, and défendant Cunningham was its secretary. 

(2) Between September 23, 1913, and November 26, 1913, the plain- 
tiff corporation sold and delivered to said now bankrupt corporation 
certain cast iron pipe, for which it agreed to pay plaintiff $18,615.78. 
Payment was demanded and ref used after such sum became due, and 
thereupon in an action in the Suprême Court of the state of New York, 
on the llth day of June, 1914, the plaintiff hère recovered judgment 
against said now bankrupt company on such indebtedness for the sum 
of $19,503.82. A transcript was filed in Albany county, N. Y., and 
exécution issued and returned wholly unsatisfied. No part of such 
judgment has been paid. 

(3) Prior to April 23, 1914, and continuously thereafter, said now 
bankrupt corporation was either insolvent or its insolvency was immi- 
nent, and this fact was known to each and every of the défendants. 

(4) The complaint hère sets out certain f acts showing such insolven- 
cy, the existence of certain notes of said now bankrupt corporation, 
some held by certain of the défendants, and others by other parties, 
and also the fact that certain of such notes, in large amounts, were 
indorsed by certain of the défendants hère. 

(5) Subdivision 9 of the complaint reads as follows: 

"(9) That at some time prior to said April 23, 1914, the défendants, knowing 
that said Security Steel & Iron Company was insolvent or that its insolvency 
was imminent, and with the intent of rendering valueless any judgment that 
the plaintiff herein might obtain in said action against said Security Steel & 
Iron Company, for eighteen thousand six hundred fifteen dollars and seventy- 
eight cents ($18,615.78) begun as aforesaid on April 2, 1914, and with the 
further intent of giving a préférence to certain of the creditors of said Se- 
curity Steel & Iron Company, to wit, to said défendants, Cornélius P. Burns, 
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James H. Burns, Charles H. Pedrick, Jr., and Richard D. Cunningham, said 
Security Trust Company, said Manufacturers' National Bank, said Adiron- 
dack Trust Company, said Warrensburgh National Bank, said Joseph J. 
Murphy, said Edgar T. Braekett, and said John F. Cahill, and certain other 
creditors of said Security Steel & Xron Company, for the most part résident 
in or near said city of Troy, over ail the other creditors of said Security 
Steel & Iron Company, including the plaintiff herein, and with the further 
intent of paying the debts of said Security Steel & Iron Company to said dé- 
fendants Cornélius F. Burns, Charles H. Pedrick, Jr., and Richard D. Cun- 
ningham, and of releasing them and the other indorsers on said notes from 
liability thereon, did conspire and confederate to cause, and did cause, said 
Security Steel & Iron Company to transfer and divert ail of its real property 
to one John A. Manning, of said city of Troy, and to transfer and divert sub- 
stantially ail of its unincumbered personal property to the défendant James 
H. Burns, to said John A. Manning, to R. D. Cunningham Company, a New 
York corporation having its principal business office upon the property of said 
Security Steel & Iron Company in said village of Green Island, and to the 
Union National Bank of said city of Troy, by a séries of divers instruments, 
transfers, conveyances, and incumbrances, and did conspire and confederate 
to cause, and did cause, said Security Steel & Iron Company, to utilize the 
moneys received from the said transfers and diversions of said real and Per- 
sonal property in making preferential payments to the aforementioned cred- 
itors of said Security Steel & Iron Company. That each of the défendants 
herein was concernée!, as hereinafter specifically set forth, as a director or 
oflicer of said Security Steel & Iron Company, in the acts and things herein 
set forth, and that each of said défendants violated thereby the provisions 
of section 60 of the Stock Corporation Law of the state of New York, being 
section 66 of chapter 61 of the General Laws of the state of New York en- 
acted in 1909." 

(6) The complaint then allèges the adoption by said now bankrupt 
corporation of certain resolutions to aid in the exécution of such con- 
spiracy and the perpétration of such wrongs. 

(7) The complaint further allèges the dissipation and transfer of 
the property of said now bankrupt corporation by défendants and 
through their connivance to themselves and to others for the purpose 
of releasing themselves and such persons from liability on their in- 
dorsements of notes of the said now bankrupt corporation, and ail in 
aid and exécution of the conspiracy, and also to render the said judg- 
ment obtained by this plaintiff above-mentioned worthless and uncol- 
lectible. 

(8) The bankruptcy of said corporation and its adjudication as a 
bankrupt in November, 1914, is also alleged. 

(9) Subdivision 16 of the complaint reads as follows: 

"That solely by reason of the acts and things done by the défendants herein 
in violation of the provisions of said section 66 of the Stock Corporation Law 
of the state of New York, as hereinbefore set forth, the plaintiff herein has 
been and still is unable to satisfy either in whole or in part by exécution its 
aforesaid judgment against said Security Steel & Iron Company for nineteen 
thousand five hundred three dollars and eighty-two cents ($19,503.82), and said 
judgment has been rendered valueless, and that the plaintiff herein lias suf- 
fered damage in the entire amount secured to be paid by its said judgment 
against the Security Steel & Iron Company, to wit, in the sum of nineteen 
thousand five hundred and three dollars and eighty-two cents ($19,503.82), 
with interest thereon from the llth day of June, 1914." 

(10) The complaint allèges that the acts charged and alleged were 
in violation of said section 66 of the Stock Corporation Law. 
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The complaint demands judgment as follows: 

"Wherefore the plaintiff demands judgment against the défendants for sald 
sum of nineteen thousand five hundred and three dollars and eighty-two cents 
($19,503.82), together with interest from the sald llth day of June, 1914, 
together with the costs and disbursements of this action, and such other relief 
as may be just and proper in the premises." 

[ 1 ] I think it plain that this is an action at law by the plaintifï to 
recover the damages sustained by it by reason of the said unlawful 
and wrongful acts of the défendants committed by them in pursuance 
and exécution of their conspiracy and confédération. Stated in a gên- 
erai way, to unlawfully take the assets and property of the corpora- 
tion of which such défendants were directors and officers, as stated, 
and convert them to their own use and to the use of certain other of 
the creditors of said now bankrupt corporation, who were thereby 
preferred, ail in violation of their duty and of law, and for their own 
gain and émolument and that of such other favored creditors, ail to 
the damage of the plaintifï Pennsylvania Railroad Company in the sum 
named. It cannot be doubted that a good cause of action is stated 
in favor of the plaintifï against thèse défendants, irrespective of any 
statute. It is hardly supposable that the officers and directors of a 
corporation (insolvent) are at liberty, without liability to the creditors 
of such corporation, to take its assets and convert them to their own 
use in payment of the debts of the corporation to themselves and a 
favored few of the creditors, and especially on debts of the corpora- 
tion where they personally are indorsers. 

However, the complaint charges that the acts alleged were in viola- 
tion of the provisions of said section 66 of the Stock Corporation 
Law of the state of New York, and it is claimed that such section con- 
fers upon an injured créditer a right of action at law to recover the 
damages sustained by him by reason of such acts, and that it is not nec- 
essary to resort to an accounting in an action in equity, and that the 
remedy is not limited to a discovery and recovery of the assets so 
wrongfully used or their proceeds. 

It must be that there is an implied contract on the part of the di- 
rectors and officers of a corporation to, at least, use reasonable care 
and diligence to see to it that the assets of the corporation are not 
dissipated, or wasted, or misapplied, or applied to payment of their 
own individual claims against the corporation, when it is insolvent or 
its insolvency is imminent, and this fact is known to them, in préfér- 
ence to the satisfaction of the claims and demands of other creditors 
of the corporation, such officers and directors having no priority by 
law. If such is not the law, then officers of a corporation, including 
the directors, whose duty it is to use reasonable care and diligence to 
apply the assets of a corporation to the payment of its just debts and 
obligations without préférence in case of actual or impending insol- 
vency, may create liabilities of the corporation to themselves, the oth- 
er creditors being ignorant of such action and, in case of actual or 
impending insolvency, taking advantage of their confidential and trust 
relations and the knowledge they alone hâve of actual conditions, use 
the entire assets of such corporation to pay themselves to the ex- 



80 222 FEDERAL REPORTER 

clusion and great damage of other creditors. Such a condition of the 
law would be intolérable, even in the absence of a statute forbid- 
ing it. 

In any event, by section 66 of the Stock Corporation Law it is ex- 
pressly forbidden that officers and directors of a corporation wilhin 
its tcrms shall so act. It is also expressly provided that transfers of 
the property of the corporation by such officers to themselves in pay- 
ment of their claims under such conditions and for such purpose shall 
be void, and that such officers who receive such property shall be 
bound to account therefor to its creditors, or stockholders, or other 
trustées. That tins section gives a right of action in such case to the 
trustée in bankruptcy of such a corporation cannot reasonably be 
doubted. Hence it is compétent for the trustée in bankruptcy of this 
corporation to commence and maintain an action against such wrong- 
doers to compel discovery and restitution, and this, of course, would 
involve an accounting and make an action in equity the proper and ap- 
propriate remedy. 

Hovvever, in the judgment of this court, this is not the only remedy 
given to a creditor who has suffered or sustained damage by such for- 
bidden, prohibited, and void or voidable acts. In its concluding para- 
graph the quoted section provides in express terms that : 

"Every direetor or oflicer of a corporation who shall violate or be concerned 
in violating any provisions of this section shall be personally liable to the 
creditors and stockholders of the corporation of which he shall be direetor 
or an officer to the full estent of any loss they may respectively sustain by 
such violation." 

This is an additional remedy, and one given by this statute directly 
to the injured creditor. Such injured creditor is not obligated to seek 
or enforce his remedy through the médium of a creditor's or stockhold- 
er's or trustee's action in equity, for an accounting, but may bring his 
independent suit to recover the damages which he has sustained. The 
Législature had the right, which it has exercised, to give as many 
remédies as it saw fit, and to give a remedy by suit brought by sev- 
eral creditors, or ail the creditors, or by stockholders or trustées, and 
also by a direct action brought by a creditor to recover his damages. 

[2] The équitable action for an accounting would seem to be one to 
reach the spécifie property or its proceeds, while the other is a direct 
action to recover judgment for the damages sustained by reason of 
the wrongful acts of such directors or officers, and may be maintained 
against an officer or direetor of such corporation who "was concerned 
in violating any provision" of such section 66, whether or not he re- 
ceived any of the property of the corporation. Those officers who 
aid and abet such illégal and prohibited use of the assets of the cor- 
poration are equally liable with those who pocket a part or the whole 
of such assets as a preferential payment. 

[3] It was suggested on the argument that the action is necessarily 
in equity, and that ail interested and concerned must be made parties, 
inasmuch as the damages sustained by an individual creditor who has 
sustained injury cannot be ascertained without such an accounting. 
I do not think this is a valid objection to the bringing and maintenance 
of an action at law by a single creditor. The liabiîity of the wrongdoer 
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or wrongdoers in an action at law for damages in such a case is not 
limited to the amount of assets of the corporation actually received 
by him or them. The right of action is against the officers individually. 
Of course, proof would be required of the amount of assets the cor- 
poration had, and of those so misused or misapplied. 

Prior to the enactment of statutes in the various states regulating 
the subject, there was great conflict in the décisions as to the right of 
a corporation, when insolvent, to give préférences to its officers and di- 
rectors, who were creditors, by transfers of its property or otherwise. 
In some states it seems to hâve become settled that préférences to 
officers and directors, who were also creditors of the corporation, could 
be lawfully made. In many others, the contrary was held. However, 
the great weight of authority was that this could not be clone. See 
note to Lyons-Thomas Hardware Co. et al. v. Perry Stove Mfg. Co. 
(Texas Case) 22 L. R. A. 802-810, and the numerous cases there 
cited. See, also, Brown et al. v. Grand Rapids P. F. Co., 58 Fed. 
286, 7 C. C. A. 225, 22 L. R. A. 817. In Koehler v. Black River 
Falls Iron Co., 67 U. S'. (2 Black) 715, 17 L. Ed. 339, it was held that 
directors of a corporation, who by executing a mortgage secured to 
themselves advantages not common to ail the stockholders, were guilty 
of an unauthorized act, violating their trust. In that case the invalidity 
of the mortgage was asserted by the corporation itself as being a fraud 
by the directors on the other stockholders. The Suprême Court said: 

"Instead of honestly endeavoring to effect a loan of money, advantageously, 
for the beneflt of the corporation, thèse directors, in violation of their duty, 
and in betrayal of their trust, secured their own debts, to the injury of the 
stockholders and creditors. Directors cannot thus deal vvith the important 
interests intrusted to their management. They hold a place of trust, and by 
accepting the trust are obliged to exécute it with fidelity, not for their own 
benefit, but for the common beneflt of the stockholders of the corporation." 

In Sicardi v. Keystone Oil Co., 149 Pa. 148, 24 Atl. 163, it was held 
that the président of an insolvent corporation cannot acquire a préfér- 
ence over other unsecured creditors by accepting on his claim bonds 
secured by mortgage. In Third National Bank of Buffalo v. Elliott, 42 
Hun (N. Y.) 121, it was held that trustées of an insolvent corporation 
cannot sell its property to themselves, or to any one of their number, 
nor pay off their own claims against the company in préférence to 
those of other creditors. 

It seems reasonably certain that, in enacting section 66 of the Stock 
Corporation Law, it was intended by the Législature to prohibit the 
doing of certain things, make void certain acts and transfers of prop- 
erty, and permit such property to be f ollowed and compel an accounting 
therefor, and also to provide a remedy by action at law by creditors 
injured by the commission of such illégal and prohibited acts. The 
statute makes definite and reasonably certain what the officers and di- 
rectors of a corporation may not do, and also the remedy that may be 
applied by injured parties. 

Entertaining thèse views as to the intent and meaning and purpose 
of the statute, it seems to me clear that the plaintiff, the Pennsylvania 
Railroad Company, has the right to prosecute this action in its own be- 
222 F.— 6 
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half and interest against thèse défendants, and that this court cannot 
properly enjoin the plaintifï f rom prosecuting it, or compel the bringing 
in of other parties. I do not see that it will in any manner seriously 
interfère with an action in equity brought by the trustée in bankruptcy 
against the same défendants to compel them to account for the property 
and assets alleged to hâve been improperly and illegally received or 
disposed of by them. If such property is recovered or restored in an 
action by such trustée, who represents ail the creditors, it may or 
may not affect the right of this plaintifï to recover its damages ; but 
that question is not now before the court. If other actions are brought, 
based on the same acts, alleged to be void and illégal, it is possible 
that they may be properly consolidated, or ail tried at the same time ; 
but clearly this plaintifï cannot be deprived of its right to bring and 
prosecute its action at law, even if in the end the courts should ar- 
rive at the conclusion that it cannot be maintained at ail. I think that 
Boyd et al. v. Schneider et al., 131 Fed. 223, 65 C. C. A. 209, and Al- 
len v. Luke et al. (C. C.) 141 Fed. 694, while not in point exactly, are 
illuminative and suggestive. 

The language is in substance that every director or officer of the 
corporation violating any of the provisions of the section, or concern- 
ed in a violation, shall be personally liable "to the creditors and stock - 
holders of the corporation of which he shall be a director or an officer 
to the full extent of any loss they may respectively sustain by such 
violation." Why was the word "respectively" inserted in the clause, if 
each creditor injured may not maintain an action to recover the loss he 
has sustained ? Must one sue for ail who elect to corne in ? If so, the 
remedy hère is to show that there are other creditors who hâve sus- 
tained loss, and induce them to apply to be made parties. The proper- 
ty dissipated and improperly paid out, or its proceeds when recovered, 
belongs to the trustée in bankruptcy, but not so a recovery by a credi- 
tor, who sues to recover the amount of the loss he has sustained. 

It is not necessary to go ôver the several cases decided under this 
section 66, as I find no case in point and am not pointed to any. The 
motion to enjoin and restrain the plaintifï from further prosecuting the 
action is denied. 

If the trustée in bankruptcy is of the opinion he has a strong case for 
recovery against a responsible défendant, and has funds, it is his duty 
to prosecute the claim in an action in equity. If not in funds, he 
should call a meeting of the creditors, or procure one to be called, and 
abide their décision and instructions, and, if so instructed, bring an 
action on being furnished funds, or on being properly indemnified. 
This trustée can exonerate himself from liability by taking this course. 
Of course he may bring and prosecute his action on the request of a 
minority of the creditors, in case they properly indemnify him. 

There will be an order accordingly. 
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ROSENTHAL v. BRONX NAT. BANK et al. 
(District Court, S. D. New York. February 26, 1915.) 

1. Bankbuptcy ®=sl66 — Préférences— Belief That Préférence will Eb- 

SULT. 

Where, before the exécution of a chattel mortgage to a bank by a part- 
nership, which was then insolvent, to secure loans previously made by the 
bank, the bank had refused a further loan, the firm's deposit in the bank 
had become depleted, the bank had dishonored checks, some of which 
were for sums as small as $1, and one of the partners had been f reçiuently 
at the bank to do what he could to satisfy the bank's officiais of the firm's 
solveney, so as to prevent dishonor of its checks, the inference was jus- 
tified that the bank's officiais had reasonable cause to believe that the 
mortgage would operate to create a préférence in the bank's favor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258; Dec Dig. ©=166.] 

2. Bankbuptcy <@=>279^Preferences — Recovering Propebty. 

Under Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (Comp. St. 1913, 
§ 9644), providing that if a bankrupt shall bave made a transfer of any 
of his property within four months before the nling of the pétition, being 
then insolvent, and the transfer operate as a préférence, and the trans- 
férée shall hâve reasonable cause to believe that a préférence will be ef- 
fected, it shall be voidable by the trustée, and he may recover the prop- 
erty or its value, a trustée in bankruptcy could sue to hâve a chattel 
mortgage declared an illégal préférence and to recover the value of the 
mortgaged property, though the mortgage had been foreclosed in the 
State court in a suit brought with the permission of the bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. ©=3279.] 

Suit by Marcus Rosenthal, as trustée in bankruptcy of Benjamin, 
Altman and another, individually and as copartners trading as the 
Oriental Lace Company, against the Bronx National Bank and others. 
Decree for plaintiff. 

Eugène L. Bondy, of New York City, for complainant. 
Williams, Folsom & Strouse, of New York City, for défendants. 

HUNT, Circuit Judge. Suit by the trustée in bankruptcy of Ban- 
jamin Altman and Max Sokoloff, trading as Oriental Lace Company, 
manufacturers of laces and embroideries, to hâve a chattel mortgage 
given by the bankrupts to the défendant Bronx National Bank on 
January 12, 1914, and filed January 13, 1914, declared an illégal préf- 
érence under section 60b of the Bankruptcy Act, and for damages for 
conversion of the chattels covered by the chattel mortgage, or to pay 
to the trustée the value of such chattels. 

The bank dénies ail implications relating to the préférence charge, 
and affirmatively pleads that the matters in issue hâve been finally ad- 
judicated in the state courts of New York in an action wherein the 
Bronx Bank was plaintiff and the bankrupts and the receiver, who had 
been appointed in bankruptcy, were défendants; such action having 
been for the foreclosure of the chattel mortgage assailed in this suit, 
and which action in the state court proceeded to final judgment for 

iS=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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foreelosure and sale, having been brought in the state court after per- 
mission of this court had been obtained. 

[1] Upon trial thèse facts were developed: The Oriental Lace 
Company had had many banking relations with the Bronx National 
Bank between the year 1911 and 1912. There was an interruption in 
such dealings between the latter part of 1912 and May, 1913, when 
business with the bank was resumed. On May 19, 1913, the bankrupt 
firm made a signed statement concerning its financial condition to the 
Bronx National Bank; the statement being made as conditions existed 
February 1, 1913. It showed the firm had total assets at that time of 
$37,181, and total liabilities of $8,100, or a net worth of about $29,081. 
At that time the bank was justified in looking upon the firm as offering 
a satisfactory business and moral risk. About November 25, 1913, the 
balance in bank was $500. On November 26, 1913, the bank loaned the 
firm $2,000, taking two promissory notes, for $1,000 each, one pay- 
able January 26, 1914, and the other February 26, 1914. For some 
time prior to this date the bank had been lending money to the firm, 
taking as security assignments of customers' accounts ; the advances of 
the bank being about 80 per cent, of the face amount of the accounts 
so assigned. Some time in December, 1913, Mr. Altman, a member of 
the firm, applied to Mr. Quinn, vice président and crédit man of the 
bank (with whom the firm had theretofore dealt in its financial mat- 
ters), for a loan of $5,000. The loan was refused. It was about that 
time the financial condition of the Oriental Lace Company became 
complicated. Checks given by the firm were frequently dishonored 
by the bank for lack of funds, and on December 19, 1913, the balance 
to the crédit of the firm was only $19.83. 

Altman, in behalf of his firm, was frequently at the bank, and did 
what he could to satisfy the officiais thereof of a sufficient solvency to 
prevent dishonor of checks coming in. Quinn had been to the factory 
of the firm and looked things over, but did not look into the books or 

financial accounts. Things seemed to drift along until about the 

day of December, when Altman was told by the cashier of the bank 
that there were 20 firm checks that had been presented, ail of which 
were to be dishonored. Some of thèse checks had been given by the 
firm to creditors for merchandise, and some to employés of the Orien- 
tal Lace Company. Some were for very small sums — as low as $1. 
The embarrassments made the situation exigent. The two $1,000 notes 
heretofore referred to were unpaid, there was no money in bank, 
merchandise accounts were outstanding, firm checks were being dis- 
honored, employés were owed money, and certain other money due to 
the bank, which had been secured by the assignaient of customers' ac- 
counts, was no longer fully protected, beçause of the apparent inade- 
quacy of the security. Altman asked Quinn for more money, and 
says that Quinn upon several occasions in December, 1913, and Janu- 
ary, 1914, asked him for a statement of the financial condition of the 
firm, but that he put him ofï, and never did give it. The firm owed 
nearly $16,000 and was insolvent, as were the members. Quinn testifies 
that he did not ask Altman for a financial statement in January, 1914, 
but that prior to December 18th he did call upon the Dun & Co. Mer- 
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cantile Agency for a financial report of the affairs of the firm. This 
report, while dated December 18, 1913, gave the statements of the 
members of the firm as to the property which the firm owned and the 
liabilities existing on December 3, 1912, about a year previous, when 
the assets were given at $40,300 and liabilities at $11,034.57. 

Altman says that in January, 1914, he tried to get $5,000 from the 
bank. Quinn says that Altman made the proposition that the firm 
would give to the bank a chattel mortgage on the machinery and by 
making a firm loan of $4,200 they could take up\he two $1,000 notes 
and apply $1,500 on the past-due paper that had been assigned to the 
bank, and that the bank could keep the balance of the assigned paper 
not then overdue and could lend the firm $600 to help them out in 
shipping goods South. Quinn says, also, that Altman told him that 
he had good orders that he was going to ship to the South, and in two 
or three weeks would hâve plenty of money, or something to that ef- 
f ect ; that payments were slow, and that that was the reason he needed 
more money. Finally, as a resuit of the talks between Altman and 
Quinn, the firm made a chattel mortgage upon the machinery and mo- 
tors it owned to the bank, covering ail unsecured indebtedness and sev- 
eral hundred dollars in addition. The mortgage was dated January 
12, 1914, and filed January 13th. It covered four notes, of $1,050 
each, aggregating $4,200. The two unsecured notes of $1,000 each, 
which were then not due, were returned to the bankrupts as paid. 
About $1,573 which had been borrowed upon the security of outstand- 
ing customers' accounts past due was also paid up, and the différence, 
amounting to $627, went to the bankrupts and was used by them in 
paying debts and covering unpaid checks. 

On January 16, 1914, a pétition in involuntary bankruptcy was filed, 
and in due course, on March 24, 1914, the firm and the individuals 
composing the firm were adjudged bankrupts. A receiver was ap- 
pointed. He took possession of the chattels described in the mortgage 
and refused to surrender them to the bank. Thereupon the bank 
brought action against the receiver in the Suprême Court in and for 
the county of New York and asked for decree of foreclosure. Judg- 
ment in favor of the bank was given, and on June 19, 1914, mort- 
gaged chattels were sold at public auction for $1,550. 

The preliminary matter of insolvency can be easily disposed of, 
because it so clearly appears that the firm and each member thereof 
was insolvent when the mortgage was made that it is unnecessary to 
dwell on the point. The fair déduction from the évidence is that the 
financial condition of the firm and its members upon January 12th 
and 13th was no better than upon the 16th, and when adjudication in 
bankruptcy was made it was predicated upon the insolvency of the 
firm and the several copartners. In re Hecox, 164 Fed. 823, 90 C. C. 
A. 627. 

The real question in the case, cornes to this : Did the bank, at the time 
of the making of the mortgage or the registration thereof, hâve rea- 
sonable cause to believe that the enforcement of the mortgage would 
effect a préférence? An examination into a state of facts upon which 
to rest a judgment that a banker had or had not a reasonable cause to 
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believe that a security he had taken from an insolvent debtor would 
give him a decided advantage over other creditors ought to be made in 
the light of the common knowledge that a bank is engaged in the busi- 
ness of extending crédit to borrowers, and that a banker may well be 
presumed to be reasonably careful, not alone in ascertaining the finan- 
cial condition of thosewho ask for and obtain loans from his bank, 
but also in seeing to it that loans made are protected by some sufficient 
responsibility behind them. If the banker finds that the customer, 
already in debt to thê bank, is running behind, that his transactions in- 
dicate that business is f alling off, that his balances are becoming deplet- 
ed, that his demands for additional loans are pressing and fréquent, 
that his overdrafts are the subject of spécial attention, and if the cus- 
tomer's crédit is so overstrained that, as a banker, he will not pay the 
customer's checks, even for very small sums, it is but fair to conclude 
that the taking of a chattel mortgage or any other lien by the bank 
upon ail that the debtor has is inconsistent with any rational view 
other than that the banker had reasonable cause to believe that fore- 
closure of the mortgage would operate to create a préférence in his 
favor. In re Eggert, 102 Fed. 735, 43 C. C. A. 1 ; Coder v. McPher- 
son, 152 Fed. 951, 82 C. C. A. 99; Collett v. Bronx Bank (D. C.) 29 
Am. Bank. R. 454, 200 Fed. 111 ; Heyman v. Third National Bank (D. 
C.) 32 Am. Bank. R. 716, 216 Fed. 685. 

If thèse gênerai views are correct, application of them to the facts 
stated leads to the conclusion that the bank had reasonable cause to 
believe and is chargeable. Finding, then, that the trustée should pre- 
vail, and that a decree should go in his favor for the property or its 
value, the next point is : What was the reasonable value of the prop- 
erty when transf erred ? The sale under the mortgage f oreclosure rea- 
lized only $1,550. The évidence shows that it was worth considerably 
more. The trustée ought not to be bound by the sum realized at the 
auction sale. A witness who has had much familiarity with machinery 
such as was included in the mortgage put the value of the whole prop- 
erty at about $7,000; and evidently Mr. Quinn, acting for the bank, 
was of the opinion that, at the time he took the chattel mortgage, the 
value was over $4,200. My best judgment is that the évidence fully 
justifies holding that the chattels were worth $4,200, less the cost of 
moving them, which the évidence shows would be about $500. Against 
this value, fixed at $3,700, the bank should be credited with $258, 
which it had paid to the original vendor of the machines, leaving a 
balance of $3,442, for which decree may go. 

[2] The défense interposed by the bank, that the trustée is bound 
by the f oreclosure judgment obtained in the Suprême Court of the 
state of New York, is not well founded. The statute expressly makes 
a préférence voidable at the instance of the trustée, and I perceive no 
reason for denying him the right to conduct this litigation. Belding- 
Hall Mfg. Co. et al. v. Mercer & Ferdon Lumber Co., 175 Fed. 335, 
99 C. C. A. 123 ; Lovell v. Latham & Co. (D. C.) 32 Am. Bank. R. 191, 
211 Fed. 374. 

Decree for plaintifr. 
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In re PROGRESSIVE WALL PAPER CORPORATION. 
(District Court, N. D. New York. April 3, 1915.) 

1. Bankeuptct ®=»258 — Fokeclostjbe or Moetgages — Sale Free from Liens. 

While, if the bankruptey court can see that a sale of mortgaged prop- 
erty free and clear of liens and incumbrances will produce money enoqgh 
to pay the mortgage bondholders in full, and can do this within a rea- 
sonable time, it is its duty to hâve the property so sold, so as to allow 
it to control the sale and fund, and pay off the liens in full, and avoid 
costs and expenses, where this does not appear, the court should not ex- 
periment with the property, thereby imperiling the rights of the bond- 
holders, by delaying foreclosure and sale, and» allowing their claims to 
increase by way of accumulated interest, in view, also, of the impair- 
ment of value by way of dilapidation and exposure to fire. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 358, 359, 
362; Dec. Dig. ©=258.] 

2. Mobtgages <@=>131 — Pboperty Coveeed — Afteb-Acquirejd Pbopeett. 

If the language of a mortgage on the manufacturing plant of a cor- 
poration is broad enough and explicit enough, chattels put into the plant 
as a part thereof and to be used in carrying on the business, may be sub- 
jected to the lien of the mortgage, though subsequently acquired ; but 
raw materials to be purchased and manufactured, or the goods made from 
such after-acquired raw materials, may not be so subjected to the lien. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 255-257, 261, 
262, 265 ; Dec Dig. <S=»131.] 

S. Bankbuptcy <©=>258 — Sale of Pboperty — Mortgage Foreclosube. 

Part of the real property of a bankrupt corporation was covered by an 
overdue mortgage, the validity of which was not questioned, but concerning 
which there was a dispute as to the Personal property, such as tools and 
fixtures, covered by it. Other real property was covered by a second 
mortgage, but not by the first mortgage ; but it was claimed that a build- 
ing thereon encroached on the property covered by the first mortgage. 
The second mortgage was not due, and there was a dispute as to its 
validity and the validity of the bonds secured thereby. No party had 
offered for the property covered by the first mortgage the amount of the 
bonds with accrued interest, and, so far as appeared, no offer of any 
kind had been made, though the property had been in the hands of the 
trustée in bankruptey for four months, and it did not appear whether 
the property covered by the two mortgages would sell better together or 
separately. Held, that foreclosure of the overdue mortgage would be per- 
mitted, subject, however, to the right of the trustée in bankruptey to 
offer the property for sale as a whole, including ail fixtures, tools, etc., 
before a foreclosure sale was had ; the mortgaged property to be offered 
for sale separately, so as to fix and détermine its value, and to be sold 
only in case it could be sold by the trustée for sufficient to pay the bonds 
secured by the first mortgage, with interest and costs. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 358, 359, 
362; Dec. Dig. ©=258.] 

4. Bankbuptcy <S=> 262 — Mobtgages — Sales Fbee fbom Liens. 

While there is no express authority in the bankruptey law for a sale 
of real estate free and clear of liens and incumbrances, such sales may 
be made, and a good title is thereby given. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 363-365; 
Dec. Dig. <S=262.] 

In Bankruptey. In the matter of the Progressive Wall Paper Cor- 
poration, bankrupt. On application by the Adirondack Trust Com- 

<g^>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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pany for leave to foreclose a mortgage. Application granted condi- 
tionally. 

Tliia is an application by the Adirondack Trust Company, as trustée in a 
certain mortgage executed by the Progressive Pulp & Paper Company, the 
predecessor in name and ownership of tlie mortgaged property (the iiame of 
the corporation having been duly changed), for leave to commence and prose- 
cute a foreclosure ot such mortgage, which was given to secure the payment 
of an issue of $100,000 of the bonds of -said corporation issued and now due 
and outstanding, and on which interest for at least a year past due and 
payable is unpaid. The bankrupt also on the hearing favors tins course. 
The trustée in bankruptcy, Fred H. Justin, opposes such application on the 
ground, principally, that tbere is an equity in the property, and that it is foi* 
the best interests of the gênerai creditors to hâve the mortgaged property sold 
by the trustée, either free and clear of such mortgage lien or subjeet thereto. 
The trustée asks an order that this course be pursued. 

Luther A. Wait, of Saratoga Springs, N. Y., for petitioner. 
Edgar T. Brackett, of Saratoga Springs, N. Y., for bankrupt. 
Weeds, Conway & Cotter, of Plattsburg, N. Y., for trustée. 

RAY, District Judge (after stating the fàcts as above). [1] The 
validity of the mortgage sought to be foreclosed by the petitioner, the 
Adirondack Trust Company, the trustée named therein, is not ques- 
tioned. The validity of the bonds issued thereunder and held by many 
différent parties is not disputed. No person or party has corne f orward 
with an offer for this mortgaged property, or proposing or expressing 
a willingness to pay more therefor than the amount of such bonds and 
accrued interest. In fact, so far as this court is advised, no offer has 
been made for the property. The property has been in the hands of the 
trustée for about four months at this date. The bonds, with accrued 
interest, are in excess of $100,000. It is, of course, the duty of this 
court to protect the interest of gênerai creditors, but not at the sacri- 
fice of the rights or interests of thèse bondholders, whose rights were 
shown to gênerai creditors by the recorded mortgage. If the court can 
see that a sale free and clear of liens and incumbrances will produce 
money enough to pay them in full, and do this within a reasonable 
time, it is its duty to hâve the property so sold, as this will allow this 
court to control the sale and fund, and pay off the liens in full, and 
avoid costs and expenses. But, if this does not appear, I doubt the 
right of the court to experiment with the property, and thereby to an 
extent imperil the rights of mortgage bondholders by delaying fore- 
closure and sale to be made for their benefit and allowing their claims 
to increase by way of accumulating interest. Then, too, cornes in im- 
pairment of value by way of dilapidation and exposure to fire. 

The situation is somewhat complicated, and there is a question as 
to what personal property is covered by the mortgage, and also other 
questions. It appears from the papers before the court that the bank- 
rupt corporation was organized as a manufacturing stock corporation, 
about April 15, 1904, under the gênerai laws of the state of New York. 
The original plant of the company consisted of a pulp mil], a paper 
mill, and the machinery and appurtenances connected therewith, to- 
gether with a storehouse and usual outbuildings, and the real estate 
consisted of about 100 acres of land, including the water power on the 
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Saranac river used by the corporation in its opérations, and this was 
acquired in April, 1904. Additional real estate was acquired in 1904, 
1905, and again in 1906 and 1911. In 1911 a wall paper mill was 
erected by the company upon a tract of some 15 acres of land acquired 
by the company at that time. About May 1, 1904, the company mort- 
gaged ail its then owned real estate to the petitioner, the Adirondack 
Trust Company, to secure bonds amounting to $100,000, and this is 
the mortgage hereinbefore referred to. In the pétition herein the 
mortgaged property covered by that mortgage is described in Schedule 
A thereof . In February, 1906, the company made a further or supple- 
mental mortgage to the said Trust Company to secure the same bonds 
issued under the first mortgage and hereinbefore referred to. This 
supplemental mortgage covers the real property acquired by the com- 
pany after the making of the first mortgage and before the exécution 
of the second mortgage, and is described in Schedule B of the pétition. 

[2] It is a question in dispute whether or not thèse mortgages above 
referred to are sufficient to subject to their opération as against the 
trustée lands thereafter acquired, or chattels thereafter acquired and 
put upon the property. If the language is broad enough and explicit 
enough, chattels put into a manufacturing plant as a part of the plant 
and to be used in carrying on the business may be subjected to the lien 
of such mortgage, even if subsequently acquired. Not so as to raw 
materials to be purchased and manufacturée!, or the goods made from 
such after-acquired raw materials. This is the gênerai rule. 

About June 7, 1906, and subsequently to the exécution of the said 
first mortgage and the supplemental mortgage above referred to, the 
company acquired from one Baker about one-fourth of an acre of 
land, and about April 1, 1911, said company acquired from one Cun- 
ningham and others a parcel of some 15 acres of land. In 1911, on 
thèse last-mentioned parcels of land, the company erected its wall 
paper or printing mill, and this formed a part of the plant of the com- 
pany, taken as a whole, at the time of the bankruptcy of this corpora- 
tion. Thèse last-acquired parcels of land, on which was erected the 
wall paper or printing mill, are not claimed to be covered by the first 
mortgage or the said supplemental mortgage, and are not claimed to* 
be covered by said mortgages. It is claimed, however, that this last- 
mentioned building was erected in such a manner and so located that it 
stands for some little distance on the lands included in said ftrst mort- 
gage. 

Àbout November 1, 1911, the now bankrupt corporation executed 
another mortgage to the said Adirondack Trust Company, as trustée, 
which covers and includes in its description, not only the property, 
real and personal, covered by the said first mortgage and the supple- 
mental mortgage, but also the two parcels of land above referred to 
acquired after the making of the first mortgage and the supplemental 
mortgage. This last mortgage purports to hâve been given to secure an 
issue of 100 bonds, of $1,000 each, payable in 20 years, with interest, 
and which interest is payable semiannually. It is claimed that none of 
the bonds purporting to be secured by this last-mentioned mortgage 
were ever legally issued and negotiated or sold by the bankrupt, or 
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used in any proper manner, except that after they were formally exe- 
cuted by the company they were delivered -at différent times and in 
différent amounts to various creditors of the bankrupt in f orm as collat- 
éral security for old or pre-existing debts of the company, and that 
that was no new considération, or any considération, for the issue of 
the bonds or their pledge, except the antécédent indebtedness of the 
now bankrupt corporation and an extension of time for the payment 
of such antécédent indebtedness. It is claimed that each and ail of the 
persons and corporations who received and who now hold the said 
bonds so issued under the last mortgage mentioned held at the time the 
bonds were so delivered the note of the now bankrupt for the amount 
of the debt due f rom it, and that the par value of the bonds delivered 
to each of said creditors was equal to the principal of the note then 
and now held by said creditors, respectively. Some or ail of the notes 
hâve been renewed f rom time to time. Thèse notes were indorsed, it is 
alleged, by John J. Cunningham, Grenvill M. Ingelsbe, and John H. 
Derby, each of whom then was, and each of whom from the organiza- 
tion of the company had been, a director and officer of the said cor- 
poration. 

It is contended that the second mortgage is invalid, and that the 
bonds issued and so pledged under the last-mentioned mortgage are 
invalid. After the exécution of the first mortgage and said supple- 
mental mortgage, the corporation purchased at least appliances for 
use in the opération of the mills, and which are now on hand at the 
mill, and this includes blocks and designs used in printing wall paper, 
valued by the appraisers at some $2,750, but which in the schedules 
are valued at $10,000. 

It is claimed by the trustée that this personal property and other 
Personal property is not subject to the lien of the said first mortgage. 
Just what personal property is covered by and subject to the lien of 
the said first mortgage and the supplemental mortgage, which is the 
one sought to be foreclosed, must be determined, in case of dispute, 
in a litigation between the Adirondack Trust Company, as trustée 
named in the mortgage, and the trustée in bankruptcy, acting for the 
gênerai creditors. The détermination of this question can be retained 
by this court, by selling the whole property referred to altogether, in- 
cluding tools, etc., but not including, of course, manufactured goods 
or raw màterials, free and clear of ail liens and incumbrances, and al- 
lowing the lien of thèse mortgages to attach to the proceeds of sale, 
and thereupon proceeding to détermine who has title to the proceeds 
of sale. If that course is pursued, it will be necessary to sell the real 
estate separately from the tools and personal property of that char- 
acter. In a foreclosure action, brought to foreclose the first mort- 
gage and the supplemental mortgage, it can be determined whether 
this personal property referred to as tools, etc., is or is not covered 
by such mortgage. If the first mortgage is foreclosed, and a sale 
had thereunder separately and distinct from a sale of the other prem- 
ises, on which was erected the building in 1911, the sale will take with 
it a portion of such last-mentioned building, and this will lead to com- 
plications. It is not made to appear to the court whether the prop- 
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erty will sell better in two parcels or altogether as one; that is, sell- 
ing the original plant and premises as one parcel, and the building 
constructed in 1911, with the parcels of land then acquired, as an- 
other parcel. The last-mentioned mortgage is not due, and a fore- 
closure thereof cannot be had, and, of course, the validity of the mort- 
gage and bonds issued thereunder cannot now be determined in a f ore- 
closure action. 

[3, 4] This court does not feel disposed to interfère with the trus- 
tée named in the first mortgage and the supplemental mortgage in pro- 
ceeding to assert its rights as such by foreclosure of those mortgages, 
or taking both together, calling them the first mortgage. The mort- 
gage is valid, as are the bonds, and past due. In such a foreclosure 
it can be determined what of the Personal property is covered thereby 
and what is not, and a judgment therein will settle the rights of the 
parties therein. I think that the more appropriate place and manner 
for disposing of that question. The purchaser, if the property goes 
to a sale, will know what he is getting. This foreclosure will be per- 
mitted, however, on the condition and with the réservation that the 
trustée in bankruptcy will be permitted and authorized to offer for 
sale and sell the entire property, including ail fixtures, tools, etc., but 
not including stock in trade, or raw materials, or manufactured goods, 
free and clear of ail liens and incumbrances, in case he has an offer 
on such sale which will enable him to pay in full the bonds secured 
by said. first mortgage, including interest thereon, and the costs in- 
curred in such foreclosure. To this end, in so offering such property 
for sale as a whole, the property covered by the first mortgage, and 
this includes the supplemental mortgage, must be offered for sale sep- 
arately, so as to fix and détermine its value as distinguished from 
the other property, and the sale will only take place under the trustée 
in case such property covered by the first mortgage sells for enough 
to pay the said bonds issued under such first mortgage, including in- 
terest and costs in full. This sale or offer to sell will not interfère 
with the foreclosure proceedings, which may proceed to judgment and 
sale, unless prior thereto the trustée has sold the property for a sum 
which will enable him, under the direction of the court, to pay in 
full the said bonds issued under said first mortgage, including interest 
and costs. Sold in this way, if a sale is accomplished, the proceeds 
of such sale, after paying off the bonds and interest thereon just re- 
ferred to, will remain in this court subject to its order, and the valid- 
ity of the last mortgage referred to and of the bonds issued can be 
determined, and the proceeds of sale remaining disposed of accord- 
ingly. 

A sale by the trustée, or an offer to sell at public auction, can be 
brought about on 10 days' notice, as it has been settled by the Su- 
prême Court of the United States that 10 days' notice of a sale of real 
estate by a trustée in bankruptcy is all-sufficient. There is no express 
authority in the bankruptcy law for a sale of real estate free and 
clear of liens and incumbrances; but it is now settled by a long line 
of authorities that such sales may be made, and that good title is 
given. This is ail that this petitioner can ask, as an order pursuant 
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hereto will fully protect its rights and the rights of the bondholders 
under the first mortgage. If the trustée in bankruptcy succeeds on a 
sale by him in securing money enough to pay the bonds issued under 
the first mortgage, including interest and costs, those bonds wiil be 
retired and the first mortgage canceled, and the other property will 
hâve been converted into money, and the rights of the various parties 
thereto can be determined thereafter. Of course, such a sale by the 
trustée must be on notice to ail concerned, and will be subject to con- 
firmation by this court. 

As the bankruptcy law requires that ail creditors and interested 
parties hâve at least 10 days' notice of ail proposed sales of real es- 
tate, this court is of the opinion that the trustée on notice should ap- 
ply for such an order as the court has indicated would be proper in 
the premises. 

There will be an order accordingly. 



In re JAMISON BROS. & CO. 

(District Court, B. D. Pennsylvania. April 1, 1915.) 

No. 4060. 

1. Bankruptcy <©=>339 — Détermination or Controveksies— Findino of 

Facts. 

Under the proviso of Bankr. Act July 1, 180S, c. 541, § 70a, 30 Stat. 
505 (Comp. St. 1913, § 9654), that when any bankrupt shall hâve any in- 
surance policy, which has a cash surrender value, payable to himself, 
hls estate, or his Personal représentatives, he may pay or secure to the 
trustée such surrender value, and continue to hold the policy free from 
the claims of creditors, and the laws of Pennsylvania, under which a 
policy taken out for the benefit of insured's wife, or bona fide asaigned 
to her, becomes her property as against creditors, whether the cash sur- 
render value of endowment policies payable to insured's wife, if living, 
or, if not, to Insured's executors, administrators, or assigns, subject to 
the right of insured to change the beneflciary, or of a policy payable to 
insured if living at the tiine of payment, and otherwise to his wife or 
his estate, which policies had been duly surrendered after insured's ad- 
judication in bankruptcy, belonged to the trustée in bankruptcy or the 
wife, depended upon the facts as to whether the husband had, in addi- 
tion to giving the wife the fruits of the main contract of insurance, also 
given her the fruits of the ancillary contract to return a part of the pre- 
miunis paid on surrender of the policy, and the facts as to whose money 
paid the premiums, and the référée, in determining a controversy with 
respect to such surrender value, should hâve found such facts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 525, 526; 
Dec. Dig. <&=>339.] 

2. Bankbuptcy ©=>143 — Pp.operty Passing to Trustée— Insurance Polîmes. 

Where there has been merely a désignation of a beneflciary to receive 
tnoneys payable on the death of insured, and this désignation is open to 
recall or change by insured, to whom also belongs the right to cancel or 
surrender the policy, the surrender value of the policy passes to his trus- 
tée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. <8=>143.] 

«gs^Por other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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8. Bankruptot <§=>143 — Peoperty Passing to Trustée — Insueance POLI- 
CIES. 

Wliere insured's wife, children, or a dépendent relative has been uiade 
the owner of a policy, by its having been taken out for or bona flde as- 
signed to theni, within the Pennsylvania statute, under which a policy 
taken out for the benefit of insured's wife or bona flde assigned to her 
becomes her property as against creditors, the cash surrender value of 
the policy does not pass to insured's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 184, 201, 202, 
213-217, 223, 224 ; Dec. Dig. <®=>143.] 

In Bankruptcy. In the matter of Jamison Bros. & Co., bankrupts. 
On pétition by the trustée for review of an order of the référée. Or- 
der revoked, and report remitted to the référée, with directions. 

John C. Gilpin and George S. Graham, both of Philadelphia, Pa., 
for petitioner. 

Henry A. Hoefler, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. [1] The order in this case concerns 
the title to certain funds in the hands of the trustée. The funds rep- 
resent the surrender value of certain policies of life insurance. The 
moneys were claimed and awarded by the référée to Nellie S. Maguire, 
wife of Edward L. Maguire, one of the bankrupts. The basis of her 
claim is this : 

The pétition in bankruptcy was filed May 9, 1911. At that time 
the above-named bankrupt held (among others) a policy for $10,000 
in the Prudential Life Insurance Company of America, and four pol- 
icies, aggregating $10,000, in the Equitable Life Assurance Company 
of the United States. After the adjudication the policies lapsed for 
nonpayment of premiums, and were subsequently duly surrendered, 
and the net surrender values were turned over to the trustée, subject 
to a détermination of the question to whom the moneys rightfully be- 
longed. 

The policies were each of the endowment type, and were issued to 
the bankrupt as the insured, and, except the Prudential policy, were 
made payable "to his wife, Nellie S. Maguire, if living, and, if not, 
then to the assured's executors, administrators, or assigns, subject to 
the right of the assured to change the beneficiary." The Prudential 
policy was payable to the assured, if living at the time of payment; 
otherwise, payable to the wife or to his estate, as in the other policies. 
The premiums had been paid and the policies continued in force to a 
time subséquent to the adjudication of bankruptcy. 

The moneys awarded to the wife are claimed by the gênerai cred- 
itors, and this pétition to review the order made by the référée was 
duly filed, presenting to this court for its décision the question of 
title to thèse moneys. The référée has based his award upon the 
rulings in the cases of In re Booss (D. C.) 154 Fed. 494, 18 Am. Bankr. 
Rep. 658, In re Lyon, 32 Am. Bankr. Rep. 483, and Burlingham v. 
Crouse, 181 Fed. 479, 104 C. C. A. 227, 30 Am. Bankr. Rep. 6. The 
trustée maintains his claim of title under the ruling in the case of In re 

®=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Herr, 182 Fed. 716, 25 Am. Bankr. Rep. 142, which he further asserts 
to be controlling upon the référée in the présent case. 

Among the objects to be accomplished through bankruptcy proceed- 
ings is that of administering for the benefit of the creditors ail the 
property and assets of the bankrupt which by légal process could other- 
wise hâve been applied to the payment of the claim of that creditor 
who invoked the aid of such process in the collection of the debt due 
him. In the broad view, a contract of insurance must be regarded 
as we would regard any other contract entered into by the bankrupt. 
Given an insurable interest, any one may insure his own life and 
make the insurance payable to himself, or any named beneficiary, or 
he may in like manner insure the life of another. Under the laws 
of the state of Pennsylvania, a policy taken out for the benefit of the 
wife of the insured, or bona fide assigned to her, becomes lier prop- 
erty in so far as that its avails may be received and held by her im- 
mune from any successful attack by creditors of the insured. What 
the insurance company is to pay is determined by the contract into 
which it has entered, and what the wife is entitled to receive by the 
ternis of the assignment to her. One of the conditions of the con- 
tract of insurance may be that the premiums shall be duly paid. If 
so, there is no obligation on the part of the company to pay if the 
premiums are unpaid. On the other hand, there is no obligation (un- 
less in the contract) upon the insured or beneficiary to pay the premi- 
ums. Either the insured or the beneficiary may pay, and, if the pre- 
miums are accepted by the company, its obligation to meet the terms 
of the policy continues. When the day of payment arrives, the com- 
pany (as has been said) makes payment to the amount and to the per- 
son named in its contract. Whether, as is the case hère with the 
Prudential policy, the policy is made payable to the insured in one 
event, to the beneficiary in another event, or to the estate of the in- 
sured in still another event, or whether, as in the case of the Equitable 
Company, the policies are made payable to either the beneficiary or 
the estate of the insured, according to the event, the obligation of 
the company is the same. 

This principle of obligation which is applied in construing what may 
be called the main contract of the company applies also to the col- 
latéral, contingent, substituted, or subsidiary contracts into which it 
h'as entered, such as issuing paid-up insurance, paying surrender val- 
ues, and the like. It is altogether purely a matter of contract, and it 
is not a little difficult to understand what the suggested wishes or in 
this sensé the custom or practices of the insurance companies hâve 
to do with it. Although policies of insurance are contracts, and, as 
has been said, are in the main to be regarded as are other contracts, 
rights which hâve grown up under them are nevertheless to be con- 
sidered as modified or enlarged by the législation pertaining thereto. 
One is the right to which référence has already been made to assign 
them to the wife of the insured. The right so acquired by her would 
seem not to be affected by the thought that the husband need not hâve 
made this gift to her unless he chose, or that in making the gift he 
had reserved the right to revoke, if the fact remained that he had 
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made ît and the gift stood unrevoked. Another modification is that 
introduced by the proviso to section 70a of the Bankruptcy Act. 
Where there is a policy payable to the insured, his trustée might seek 
to exercise the right which the insured also possesses of continuing 
the payments of premiums. The act of Congress extinguishes this 
right of the trustée upon payment to him of the surrender value of 
the policy. When such payment is made, ail right of the trustée and 
of the bankrupt estate to the contract of insurance is gone, and so 
far as concerns the estate it is as if no policy was in existence. 

There remains to consider only the proper légal conclusion flowing 
from one other condition of facts, and that is, as is the case hère, the 
lapse of a policy from nonpayment of premium. If the lapse con- 
tinues for such length of time that ail claims against the insurance 
company are lost, the end of the vvhole matter has been reached. If, 
however, the obligation of the insurance company to pay the surrender 
value of the policy remains, then the inquiry arises to whom is the 
money payable? It is clear that the answer to this question is to be 
found in the contract into which the company has entered, and this 
answer in turn détermines to whom the money belongs. The touch- 
stone to the décision of the question lies in this supposititious case. 
The trustée, or the wife, or both separately, might bring suit against 
the company. The question could then hâve been raised by a défense 
to either suit, or by admitting the obligation to pay and calling upon 
the claimants to interplead. The case may in principle be so deter- 
mined now. It is apparent that its détermination calls for the finding 
of facts on which the report of the référée is silent. The facts could 
doubtless be found from the évidence already in ; but, inasmuch as 
the case must go back in any event to the référée to make distribu- 
tion, it seems best to let it go back with thèse facts still open. 

Without forecasting any ruling involved, this should perhaps be 
added for the guidance of the référée. The title of the wife to thèse 
moneys apparently springs, if from anything, from the gift of the 
husband. It is clear he gave her in certain contingencies the fruits 
of the main contract of insurance. Did he also give her the fruits 
of the contract to return part of the premiums paid? If he did, they 
are hers. If he did not, she has no title by gift. It may be, however, 
that a fuller development of the facts will disclose claims of title 
which arise out of whose money paid the premiums which the in- 
surance company has returned. Thus seems the case to stand upon 
principle. 

There is left for considération only the answer to the query of wheth- 
er the question of title to thèse moneys is still an open one. The trus- 
tée argues that it is not; that In re Herr, supra, rules against any 
possible claim of the wife under the facts as found by the référée. 
If this case so rules, we deem the ruling binding, and one which must 
be followed. The effect of the ruling may be discussed in connection 
with that of In re Dolan (D. C.) 182 Fed. 949, 25 Am. Bankr. Rep. 
145, in which the governing principles are clearly laid down by Judge 
McPherson. He makes there the distinction which we hâve attempted 
to draw between what we hâve termed the main contract of insurance 
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and the ancillary contracts growing out of its annulment. The distinc- 
tion is brought out in clearer relief as the différence betvveen the as- 
signaient of the policy contract and the mère désignation of the per- 
son who is to receive the money payable in différent contingencies. It 
is to be noted that the référée and the court there found from the 
évidence in the case the facts, part of which we are unable to find 
from the report of the référée hère, not only who was designated as 
beneficiary to receive the money payable on the death of the insured, 
but also who owned the contract of insurance. 

[2, 3] We are of opinion that, whatever may be the case in other 
jurisdictions, the rulings by which we are bound do not leave open 
to discussion thèse propositions : 

1. Where there has been merely a désignation of a beneficiary to 
receive the moneys payable on the death of the insured, and this désig- 
nation is open to recall or change by the insured, to whom also be- 
longs the right to cancel or surrender the policy there, if the insured 
be bankrupt, the surrender value of the policy passes to his trustée. 

2. Where, however, the wife, children, or a dépendent relative of 
the insured has been made the owner of the policy, within the mean- 
ing of the Pennsylvania statutes, by it having been taken out for or 
bona fide assigned to them, then nothing passes to the trustée. 

Thèse propositions are supported by In re Booss (D. C.) 154 Fed. 
494, 18 Am. Bankr. Rep. 658; In re Herr, 182 Fed. 716, 25 Ain. 
Bankr. Rep. 142 ; In re Dolan (D. C.) 182 Fed. 949, 25 Am. Bankr. 
Rep. 145; Allen v. Trust Co,, 143 Wis. 381, 127 N. W. 1003, 139 
Am. St. Rep. 1107, 25 Am. Bankr. Rep. 126. 

As already stated, the évidence already offered doubtless affords 
the means of applying thèse principles to the présent case; but as 
one of the exceptions to the referee's findings goes to the question 
of évidence, and as the whole case remains before the référée, the 
présent order is formally revoked, and the report remitted to the réf- 
érée, with directions to receive and hear any relevant évidence and 
testimony which any of the parties hâve to offer, and to find the facts. 
It may be that, as in the Dolan Case, the application itself will throw 
some light upon the fact upon which the distinction pointed out turns. 



UNITED STATES ex rel. SCHLI1IM v. HOWE, Com'r of Immigration. 

(District Court, S. D. New York. March 29, 1915.) 

Aliens ®=»53 — Déportation— Détention— Delat in Retubning to Fokeign 
Countrt. 

In the absence of any regnlar passenger océan service to German ports, 
the détention of an alien, liable to déportation, and held under a warrant 
for his removal to Germany, until an opportunity to return him to Ger- 
many présents itself, is not illégal, and he cannot be discharged on habeag 
corpus. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. 

®=53.J 

®=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Application for writ of habeas corpus. 

Charles A. Oberwager, of New York City, for relator. 
Harold A. Content, Asst. U. S. Atty., of New York City, for re- 
spondent. 

LACOMBE, Circuit Judge. This is an application for habeas cor- 
pus to inquire into the legality of the détention of relator by the im- 
migration authorities. There is no dispute as to the facts. Upon in- 
vestigation duly initiated and conducted, it was determined that re- 
lator, an alien, had since his entry into this country "assisted" a pros- 
titute, within the meaning of section 3 of Act Feb. 20, 1907, c. 1134, 
34 Stat. 899, as amended by Act of March 26, 1910, c. 128, § 2, 36 
Stat. 263. He is therefore liable to déportation, and is now held un- 
der a warrant for his removal to Germany, from which country he 
came hère. 

At the présent time there is no regular passenger océan service to 
German ports, so the authorities are unable to forward him, and are 
holding him until some opportunity of returning him to Germany may 
présent itself. His continuai détention is unfortunate, but certainly 
is not illégal. His présent condition can be alleviated only by the ac- 
tion of the executive branch of the government. A fédéral court 
would not be justified in discharging him. 

The application' for habeas corpus is denied. 



BURKE v. SOUTHERN PAO. R. CO. OF CALIFORNIA, 

(District Court, S. D. California, S. D. April 2, 1915.) 

1. Public Lands <§=>88 — Géants in Aid of Railroads — Construction — 
"And." 

Act March 3, 1871, c. 122, 16 Stat. 573, authorized the construction of 
the Texas Pacific Railroad, and in section 9 granted public lands in aid 
thereof, but provided that ail such lands not sold or disposed of within 
three years after completion of the road should be subject to settlement 
and pre-emption at a price not exceeding $2.50 per acre. Section 23 au- 
thorized the Southern Pacific Railroad to construct a Une Connecting with 
the Texas Pacific, with the same rights, grants, and privilèges, "and" 
subject to the same limitations, restrictions, and conditions as were 
granted the Southern Pacific by Act July 27, 1866, c. 278, 14 Stat. 292. 
The act of 1866 in section 3 granted public lands to the Atlantic & Pa- 
cific Railroad, with no provision relative to pre-emption and settlement, 
and in section 18 authorized the Southern Pacific to construct a Une Con- 
necting therewith, and provided that it should hâve similar grants of 
land subject to the conditions and limitations therein provided. Held, 
that the lands granted to the Southern Pacific Company by the act of 
1871 were not subject to pre-emption and settlement, though not sold 
within three years, as the rights, grants, and privilèges referred to in 
section 23 were those of the grant of 1866, and, moreover, the provision 
as to pre-emption and settlement was one of the things which might aptly 
be described as "limitations, restrictions, and conditions," which con- 
cededly were the limitations, restrictions, and conditions of the grant of 
1866, and the contention that, since the word "and" connûtes something 
additional to that which has preceded, the rights, grants, and privilèges 

@=jFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
222 F.— 7 
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referred to must be those of a différent grant than the graut to which the 
words "limitations, restrictions, and conditions" refer, is unsound. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 235, 266- 
269; Dec. Dig. <®=»88. 

For otber définitions, see Words and Phrases, First and Second Séries, 
And.] 

2. Public Lands <§=70 — Géants in Aid of Railkoads — Construction. 

That political considérations entered into the drafting and enactnient 
of a railroad land grant, that it was "put over" by the railroad through 
the malign influence of its agents, and that prior to its enactment Congress 
and the people had determined that no more railroad land grants should 
be made, uuless they contained a pre-emption clause, could not be con- 
sidered, if true, in construing the grant. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 231, 236; 
Dec. Dig. €=»70.] 

In Equity. Suit by Edmund Burke against the Southern Pacific 
Railroad Company of California. On motion to dismiss. Motion 
granted. 

Edmund Burke, of Los Angeles, Cal., in pro. per. 
Chas. R. Lewers, of San Francisco, Cal., for défendant. 

BLEDSOE, District Judge. This is a suit in equity to compel the 
défendant to exécute a conveyance of certain premises, situate in the 
county of Impérial, state of California, to the plaintiff. In support of 
his claim for such relief the plaintiff allèges that the défendant railroad 
company obtained the title to the land in question, a certain half sec- 
tion, under and pursuant to the act of Congress of March 3, 1871 (16 
Stat. 573, c. 122), subject to the condition that ail land so acquired by 
the said défendant, which was not sold or otherwise disposed of with- 
in three years subséquent to the completion of its railroad, should be 
open to settlement and pre-emption, and should be sold and disposed 
of to settlers, at a price not exceeding $2.50 per acre, to be paid to said 
railroad company by the purchaser of such land. The plaintiff then 
allèges, in apt language, the facts tending to show that he is entitled to 
a conveyance of the précise land in question. 

In my judgment, the question at issue being merely one of law, 
arising upon a motion to dismiss, is of such simplicity as that, in or- 
dinary cases, the court would content itself with the making of a formai 
order granting the motion. Plaintiff, who appears in propria persona, 
however, asserts in his brief that : 

"As a matter of fact nearly 50O claims (similar to the one at bar) hâve been 
filed, and several hundred new ones are being prepared for filing, and as a 
matter of fact those fllings hâve cost the claiinants from $37.50 to $100 per 
file, plus a contingent fee to be paid by each claimant, under certain circumr 
stances, to various persons and attorneys." 

Under this state of facts, the question at issue would seem to be of 
considérable importance to divers individuals in rather large numbers, 
who apparently are divesting themselves of their good money, in the 
belief, seemingly engendered by the advice of plaintiff, acting as their 
counsel, that a valid cause of action, based upon an appropriate tender 
of money and demand for deed, can be stated against this défendant. 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Feeling, therefore, that other parties are likely to be led into litigation 
which this court confîdently believes will be f ruitless, I am led to state 
the reasons for my rulings herein at some length, in order that they may 
be clearly understood, and their force and significance appreciated. 

[1] By the act of March 3, 1871, above referred to, which pur- 
ported to incorporate the Texas Pacific Railroad Company, and to aid 
in the construction of its railroad, the United States government, by 
act of Congress, empowered the Texas Pacific Railroad Company to lay 
out, locate, and construct a railway and telegraph line, f rom the eastern 
line of Texas, through El Paso and Yuma, to "Ship's Channel," in the 
bay of San Diego, in this state. By section 9 of that act, "for the pur- 
pose of aiding in the construction of the railroad and telegraph line, 
herein provided for," there was thereby granted to the said Texas 
Pacific Railroad Company every alternate section of public land, not 
minerai, to the amount of 20 alternate sections per mile, on each side of 
said railroad line, as such line might be adopted by said company, 
through the territories of the United States, and 10 alternate sections 
in California. Said section 9 contained, however, the following im- 
portant provision, essentially new to many of the railroad land grant 
statutes : 

"And provided further, that ail such lands, so granted by this section to 
said company, which shall not be sold, or othenvise disposed of, as provided in 
this act, within three years after the completion of the entire road, shall be 
subject to settlement and pre-emption like other lands, at a price to be fixed 
by and paid to said company, not exceeding an aveiage of $2.50 per acre for 
ail the lands herein granted." 

In subséquent sections of the act suitable provision was made for the 
filing of a map of the route, and désignation thereby of the lands which 
should vest in the railroad company under the above-mentioned pro- 
vision. 

It is admitted by both sides herein that the motif underlying the 
passage of the Texas Pacific grant was a désire on the part of Congress 
to give an outlet f rom the Southern states to the Pacific coast ; the 
other railroad grants, for which provision had been theretofore made, 
having benefited the Northern states rather than the Southern. One 
faction in Congress was extremely desirous that this outlet for the 
Southern states should provide for an entry of the Texas Pacific Rail- 
road into the city of San Francisco ; the other faction, apparently not 
desiring to provide for a "grant-aided" railroad paralleling the South- 
ern Pacific and Atlantic & Pacific to San Francisco, contended that the 
road should be built only to San Diego. The bill was up for considér- 
ation and passage in the final days of the Forty- First Congress, and on 
the last day of the session the conférence committee, which had 
charge of the bill at that time, reported as a compromise measure the 
bill as it had been substantially framed theretofore, and in addition re- 
ported a new section, being section 23, the last section of the bill, and 
the interprétation of which gives rise to the présent controversy. By 
enactment of the bill as originally introduced, together with this com- 
promise section tacked on by the conférence committee, the Southern 
states were given a road from New Orléans to San Diego, and the 
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Southern Pacific Railroad was given the right to connect its main 
line running f rom San Francisco to the Colorado river (which was to 
connect with the Atlantic & Pacific) by a road running f rom Mojave to 
Yuma. In this wise an outlet was given to the Southern states to San 
Francisco, as urged by the supporters of that plan, but it was given 
through the médium of the Texas Pacific as far as Yuma, and from 
Yuma to San Francisco over the Southern Pacific. Section 23, which 
became the basis of the compromise between the two factions, as 
enacted, is as f ollows : 

"That, for the purpose of Connecting the Texas Pacific Railroad with the 
city of San Francisco, the Southern Pacific Railroad Company of Oalifornia 
is hereby authorized (subject to the laws of California) to construit a line 
of railroad from a point at or near Tehachapa Pass, by way of Los Angeles, 
to the Texas Pacific Railroad at or near the Colorado river, with the saine 
rights, grants, and privilèges, and subject to the sanie limitations, restric- 
tions, and conditions, as were granted to said Southern Pacific Railroad Com- 
pany of California, by the act of July twenty-seventh, eighteen hundred sixty- 
six: Provided, hovvever, that this section shall in no way affect or impair the 
rights, présent or prospective, of the Atlantic & Pacific Railroad Company or 
any other railroad Company." 

The act of July 27, 1866 (14 S'tat. 292, c. 278), to which the above 
référence is made, was an act of Congress of the United States, pro- 
viding for the construction, and granting lands in aid thereof, of a 
railroad to be built from Springfield, Mo., to the Pacific Océan, by the 
Atlantic & Pacific Railroad Company. It was provided therein that 
such road should proceed, as near as might be suitabîe, along the 
thirty-fif th parallel of latitude. (This parallel, it m'ight be said, in pass- 
ing, lies a few miles north of Needles and a few miles south of Mo- 
jave, in this state.) Suitabîe provision was made in the act for the con- 
struction of the road, and the désignation of its route across the con- 
tinent ; and by section 3 thereof there was granted to the railroad com- 
pany 20 alternate sections of land per mile on each side of the right 
of way through the territories and 10 alternate sections on each side 
of the right of way in the states through which it passed, minerai lands 
excepted. There was, however, no provision in the act similar to that 
in section 9 of the act of 1871, with référence to the seulement and 
pre-emption of the lands granted to the railroad company. By section 
18 of this act it was provided : 

"That the Southern Pacific Railroad, a company incorporat.ed under the 
laws of the state of California, is hereby authorized to connect with the said 
Atlantic & Pacific Railroad, formed under this act, at such point, near the 
boundary line of the state of California, as they shall deem most suitabîe for 
a railroad line to San Francisco, and shall hâve a uniform guuge and rate of 
freight or fare with said road ; and in considération thereof, to aid in its 
construction, shall hâve similar grants of land, subject to ail the conditions 
and limitations herein provided, and shall be required to construct its road 
on the like régulations, as to time and manner, with the Atlantic & Pacific 
Railroad herein provided for." 

The contention in this case, and the only point in controversy here- 
in, has to do with the interprétation of section 23 of the act of 1871. 
Plaintiff's theory, and his right to demand a deed of the défendant, is 
based upon the belief entertained by him that the grant of lands to 
the Southern Pacific under said section 23 is subject to the provision 
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hereinabove referred to, attached to the grant made to the Texas Pa- 
cific, that such grants not sold within three years should be open to 
settlement and pre-emption like other government lands. In this be- 
half he urges that section 23 should be construed so that the phrase 
"with the same rights, grants, and privilèges" should refer to the Texas 
Pacific grant, rather than to the Southern Pacific grant of 1866. The 
section, it will be remembered, after authorizing the construction of 
the road by the Southern Pacific, affixes to that authorization thèse 
words : 

"With the same rights, grants, and privilèges, and subject to the same limi- 
tations, restrictions, and conditions, as were granted to the Southern Pacific 
Railroad Company of California by the act of July 27, 1866." 

Does the first phrase of this clause refer to the Texas Pacific grant, 
and the last phrase refer to the Southern Pacific grant, or do they 
both refer to the same grant, to wit, the one specifically mentioned, that 
of the Southern Pacific of 1866? To my mind there is hardly room 
for debate upon the proposition. It would be a strained use of lan- 
guage which would permit of a référence to two différent grants with- 
in the limits of the phraseology just quoted. In my judgment, the 
natural, reasonable, and immédiate inference to be drawn f rom a con- 
sidération of the language used is that the grant to the Southern Pa- 
cific was to be in ail substantial respects similar to the grant to the 
same company which had been made in 1866. If it had been the in- 
tention of Congress that the "rights, grants, and privilèges'' given to 
the Southern Pacific were to be similar to those given to the Texas 
Pacific, but that the "limitations, restrictions, and conditions" of the 
same identical grant were to be subject to the provisions of an en- 
tirely différent grant, authorized many years previously, it seems to 
me that, beyond a peradventure of a doubt, more apt language indica- 
tive of that end would hâve been used by Congress in that behalf. 

In addition, it may be said that the qualification or condition sub- 
séquent, which the plaintiff herein is seeking to fasten by interpréta- 
tion upon the grant authorized by section 23, falls within the category 
of things which might aptly be described and referred to as "limita- 
tions, restrictions, and conditions," rather than as "rights, grants, and 
privilèges." So that, if Congress had intended to clog the grant to 
the Southern Pacific with the condition now sought to be imposed upon 
it by plaintif! herein, it would hâve made the grant subject to the 
"limitations, restrictions, and conditions" of the Texas Pacific grant, 
rather than of the older Southern Pacific grant. Adopting counsel's 
interprétation, however, the things which were in fact "limitations, re- 
strictions, and conditions" were not those of the Texas Pacific, where 
the pre-emption clause is found, but those of the Southern Pacific, 
where no such clause was inserted. 

Counsel's argument, which has more of length than of logic to com- 
mend it, is based upon the theory that the word "and" in said section 
23, which f ollows the référence to "rights, grants, and privilèges," and 
précèdes the use of the words "limitations, restrictions, and condi- 
tions," connûtes something additional to that which has preceded, and 
must mean, therefore, that the matter preceding the word "and" "must 
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be matter outside of the grant of July 27, 1866, and in that event it 
must refer to the act of March 3, 1871." Disregarding the obvious 
non sequitur productive of this conclusion, it may be said that this 
contention arises out of the définition of the word "and" as given in 
the Century Dictionary, wherein it is said that there is no exact syno- 
nym of the word in English, but that it is expressed approximately by 
"with, along with, together with, besides, also, moreover," ail of which, 
without doubt, do express the idea of addition, as suggested by plain- 
tiff. The same définition, however (Cent. Dict. sub nom. "And"), 
calls attention to the fact that the éléments which are connected by the 
word "and" must be "grammatically co-ordinate." This grammatical 
co-ordination is easily apparent if the éléments preceding and suc- 
ceeding the use of the word "and" refer to the same subject-matter. 
They are not co-ordinate, in my judgment, if one refers to a grant 
contained in the same act, and another refers to a grant contained in 
an entirely différent act. 

In addition, I cannot believe that, if Congress had intended that 
the "rights" of one act and the "limitations" of another act were to 
be superimposed upon the grant to the Southern Pacific, they would 
hâve made use of the two very expressive phrases, "same rights, 
grants, and privilèges," and "same limitations, restrictions, and con- 
ditions." In other words, if plaintifï's construction were correct, Con- 
gress would hâve said, possibly, "with the same rights, grants, and 
privilèges," referring to the Texas Pacific grant, "and subject to the 
limitations, restrictions, and conditions as were granted to said South- 
ern Pacific," etc. In other words, if there had been an intention to 
difïerentiate the "rights" from the "limitations," the second use of 
the word "same" would hâve been omitted. Having used it, it is 
almost démonstration, in my judgment, that Congress intended that 
the word "same" in each instance should refer to the same subject- 
matter, namely, the grant made to the Southern Pacific in 1866. 

In this connection, plaintiff argues that the use of the word "same" 
in qualification of "rights, grants, and privilèges" shows that Congress 
did not intend by that phraseology to refer to the "rights, grants, and 
privilèges" theretofore granted to the Southern Pacific Railroad Com- 
pany, because, ex vi termini, "it would be physically impossible, as 
différent routes between différent terminais were called for," and then, 
with a candor and ingenuousness both novel and refreshing, he allèges 
that the words "same rights, grants, and privilèges" refer only to the 
"grants and conditions that passed to the Texas Pacific Railroad Com- 
pany." In other words, he contends that, though it would be a physi- 
cal impossibility to make the "same" grants to the Southern Pacific 
between Mojave and Yuma as were made to the Southern Pacific be- 
tween Mojave and Needles, it would be possible to, and Congress did, 
make the "same" grants to the Southern Pacific between Mojave and 
Yuma as were made to the Texas Pacific between New Orléans and 
San Diego. The argument, of course, proves too much, for, if it 
proves an impossibility in the one instance, it also proves it in the 
other, and leaves the phrase hanging in the air, so to speak, with 
nothing to which it can be attached. 
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Thèse contentions, I think, exhibit their own irréfutable unsound- 
ness and demonstrate the utter untenability of the position assumed 
by plaintiff herein. 

[2] That, as lias been claimed by plaintiff, political considérations 
entered into the final drafting and enactment of this bill, that it was 
"put over" by the Southern Pacific through the malign influence of 
its agents in Washington, and that, prior to its passage, Congress and 
the people had determined that no more land grants in aid of rail- 
roads should be made, except they contained the pre-emption clause, 
are matters wholly beside the question to be determined herein. They 
are arguments ad hominem, pure and simple, and throw no light upon 
the question of law addressed to the court. My sole duty is to déter- 
mine the législative intention of Congress in enacting section 23 of 
the act of 1871. In arriving at such détermination I can consider 
only the language used, giving to that language its usual signification, 
and am not to be swayed by arguments that are unsuited to this forum, 
and hâve no relevancy to the question of law addressed to me. 

I can corne to no other conclusion than that the intention of Con- 
gress was, as gathered from its apt, expressive, unequivocal, and un- 
ambiguous language, that the Southern Pacific Railroad Company 
should receive a grant of land along both sides of the road to be con- 
structed from Mojave, through Los Angeles, to Yuma, of the same 
gênerai nature, and subject only to the same conditions and limita- 
tions as specified in the grant to the same road for the similar pur- 
pose of constructing its line from Mojave to Needles; that there is 
nothing from which it could be rationally deduced or inferred that 
Congress intended that the grant to the Southern Pacific was to be 
clogged with the condition imposed upon the grant to the Texas Pa- 
cific; and that for this court so to déclare would be for it to usurp 
the législative functions of the government and to set at naught the 
plainest principles of statutory interprétation and constitutional jus- 
tice. 

It might be said, in closing, that the Suprême Court of the United 
States (Southern Pacific Railroad Co. v. United States, 189 U. S. 447, 
23 Sup. Ct. 567, 47 L. Ed. 896), in considering the said section 23 
(with référence to another matter, however), followed the obviously 
natural construction adopted hereinabove, and held that the grant to 
the Southern Pacific was " 'with the same rights, grants, and privilèges, 
and subject to the same limitations.' etc., as in the act of July 27, 
1866" (189 U. S. 449, 23 Sup. Ct. 568, 47 L. Ed. 896. So, also, on 
page 450, of 189 U. S., on page 568 of 23 Sup. Ct., 47 L. Ed. 896, 
the court said: "The Texas Pacific act refers to the act of July 27, 
1866, for the rights conferred on the Southern Pacific." Thèse déclara- 
tions of the Suprême judicial authority of the land are not controlling 
in this r.ase, perhaps, but they are very persuasive of the fact, as ad- 
verted to hereinbefore by me, that plaintiff's construction of the sec- 
tion in question would be a most strained, unnatural, and extraordi- 
nary one. 

The motion to dismiss is granted. 
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UNITED STATES v. AMERICAN LABORATORIES. 
(District Court, E. D. Pennsylvanie April 27, 1915.) 

No. 16. 

1. Deuggists <§=>1 — Statutes — Validity. 

The Sherley amendment (Act Aug. 23, 1912, c. 352, 37 Stat. 416 [Comp. 
St. 1913, § 8724]) to Food and Drugs Act June 30, 1906, c. 3915, § 8, 34 
Stat. 771, punishing the niaking of false and fraudulent statements of 
the curative properties of medicines, is within the power of Congress to 
enact. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 1; Dec. Dig. 

<®=5l.] 

2. Deuggists <@=»12 — Misbranding — Ceiminal Pbosecution — Conditions 

Précèdent. 

The giving of the notice provided for by Food and Drugs Act, § 4 
(Comp. St 1913, § 8720), is not a condition précèdent to a eriininal prose- 
cùtion for misbranding of a medicine, or for making fraudulent représen- 
tations as to its curative properties. 

[Ed. Note. — For other cases, see Druggists, Cent Dig. § 11; Dec. Dig. 
<8=>12J 

3. Ceiminal Law <©=>823 — Instructions — Misleading Instructions. 

Where, before the charge was delivered, the attention of the court was 
called to newspaper publications and discussions of the case, and after 
a conférence between counsel and the judge it was agreed that the judge 
should charge as to the presumption of innocence, and bring before the 
jury the duty of resting their verdict on the évidence, and to acquit un- 
less the évidence showed guilt beyond ail reasonable doubt, and the judge 
charged at length on the subject, and, if anything, unduly emphasized the 
rights of accused, accused could not complain of other features of the 
charge, because keeping the attention of the jury on the question of 
guilt. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1992-1995, 
3158 ; Dec. Dig. @=>823.] 

4. Deuggists <S=>5 — Food and Deugs Act — Violations. 

One may not be convicted under the Food and Drugs Act, and the 
Sherley amendment thereto, merely because lie advocates a theory of 
medicine which at the time has not received the sanction of the médical 
profession; but one guilty of fraud may not escape conviction merely 
because some one may honestly believe in the theory which he fraudu- 
lently sets forth, and the essential différence is one of fact for the jury. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 5; Dec. Dig. 
<S=>5.] 

5. Deuggists ®=sl2 — Food and Deugs Act — Violations. 

Whether one was guilty of misbranding a medicine and of making 
fraudulent statements of its curative properties held under the évidence 
for the jury. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 11; Dec. Dig. 
<e=»12.] 

6. Criminal Law <3=^823 — Instructions — Misleading Instbuctions. 

Where the court charged, in conformity to the arguments of counsel 
for accused, that accused, charged with misbranding a medicine, and 
with making fraudulent statements as to its curative properties, in vio- 
lation of the Food and Drugs Act and amendment thereto, could not be 
convicted because the statements made were not believed by wituesses 
for the United States, aud that accused could not be convicted if he en 
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tertained an opinion, even if that opinion was a mistaken one, and that 
the fact that the claims inade were within the domain of opinion en- 
titled the accused to an acquittai, accused could not complain that il- 
lustrations in the charge were ail illustrations of guilt, for the illustra- 
tions could not hâve prejudiced biin. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1992-1995, 
3158; Dec. Dig. <S=>S23.] 

7. Indictment and Information <§=>52 — Affidavit. 

The failure to attach to an information the affidavits on which it is 
based does not justify the setting aside of a conviction. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. Dig. 
§§ 163-16S ; Dec. Dig. <©=>52.] 

The American Laboratories was convicted of violating the Food and 
Drugs Act and amendaient thereto. On motions in arrest and for new 
trial. Denied. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa. 

A. S. Weill and L,. Stauffer Oliver, both of Philadelphia, Pa., for de- 
fendant. 

DICKINSON, District Judge. The prosecution in this case began 
with an information filed under the Food and Drugs Act and the 
amendment thereto. The first three counts of the indictment are un- 
der the original act, and charge différent acts of misbranding, or false 
and misleading statements respecting the composition of a medicine 
put out by the défendant under the trade-name of "Bad-Em Salz." 
The fourth count is under the Sherley amendment to the original act, 
and charges the offense of making false and fraudulent statements as 
to the curative properties of the salts manufactured by the défendant. 

The case was fully and exhaustively tried and defended, resulting 
on April 7, 1915, in a verdict of guilty. The motions may be treated 
as one, and are planted upon four propositions : 

[1] The first is an attack upon the constitutionality of the Sherley 
amendment. The position is taken that it is beyond the power of 
Congress to make a crime of the act of a défendant in proclaiming his 
belief in the curative properties of a medicine. The argument upon 
which this is based is so fully met by the opinions accompanying thé 
ruling in U. S. v. Johnson, 221 U. S. 488, 31 Sup. Ct. 627, 55 L. Ed. 
823, that we do not feel called upon to give it further discussion. 

[2] The second ground of complaint is that the défendant has not 
received the notice required by the fourth section of the Food and 
Drugs Act. This complaint is disposed of by the case of United 
States v. Morgan et al., 222 U. S. 274, 32 Sup. Ct. 81, 56 L. Ed. 198. 

The third complaint is that the indictment was found and tried, and 
a conviction thereunder had, without other authority for the institution 
of the prosecution than an information emanating from the office of 
the United States District Attorney, without affidavits in support of it 
appearing. The facts are that an information, with supporting affi- 
davits, was filed September 3, 1914. This involved two counts. An- 
other information was filed Mardi 17, 1915. This was the basis of the 

®=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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four counts involved in the indictment upon which the défendant was 
convicted. The information was based upon the afïïdavits previously 
on file. No affidavits were physically attached to the second informa- 
tion. The discussion of the légal conséquences flowing from this is 
for the moment reserved. 

[3-5] The fourth complaint is that the whole trend of the charge 
was toward conviction, in that it kept the attention of the jury faced 
in the direction of the guilt, and not the innocence, of défendant. It 
must be conceded that a reading of the charge afïords some ground for 
this complaint. It is, however, more seeming than real. The circum- 
stances which gave the framing to the charge brought this about. Be- 
fore the charge was delivered the attention of the court was called to 
the fact of certain newspaper publications and discussion of the case. 
The best method of dealing with the situation was made the subject 
of a conférence between counsel and the trial judge. It was not known 
whether any of the jury had seen the publication referred to. If they 
had not seen it, a direct référence to it might do more harm than good. 
It was thought that the condition could be best met by instructing the 
jury as to the presumption of innocence, and bringing before their 
minds the responsibility resting upon them to find the facts from the 
évidence in the case, and to acquit unless the proofs brought home to 
them a conviction of defendant's guilt beyond ail reasonable doubt. 
The trial judge complied with the suggestion made, and charged the 
jury at length, and, if anything, at undue length, in emphasizing the 
defendant's rights of trial. This was done with such fullness at the 
commencement of the charge that we cannot find that the effect of it 
was lost upon the jury by anything subsequently said, nor that the 
défendant was prejudiced by the later features of the charge. 

Over and beyond thèse spécifie grounds of complaint lies the broader 
one that there was no évidence in the case to justify the defendant's 
conviction of a crime. The situation in this view of it may be voiced 
in the phrase that the défendant, if punished, will hâve been pun- 
ished for the crime of médical heterodoxy, and not for any offense 
against the law. In other words, the président of the défendant Com- 
pany, who is himself a physician, advanced a theory, advocated by 
others as well as by himself, for the treatment of cases commonly 
known as "gall stone cases." In opposition are eminent physicians and 
surgeons, and, as the argument might concède, the weight of scientific 
médical opinion is against him. Inasmuch, however, as the treatment 
is the subject of controversy, and its efficacy within the domain of 
opinion, the minority cannot be convicted of crime merely because they 
are outnumbered. 

It is certainly true that a man should not be convicted of fraud 
merely because he advocates a theory of medicine which at the time 
had not received the sanction of the indorsement of the médical pro- 
fession. It is equally true that a fraud or a fakir cannot escape the 
conséquences of his fraud by the mère fact that some one may honestly 
believe in the theory which he fraudulently and dishonestly exploits. 
The broad distinction between things which are frauds and things 
which are not frauds is clear. It would be difficult, and indeed seems 
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to be impossible, to give a définition of such frauds in words. Sup- 
posititious cases illustrating the distinction could be multiplied beyond 
number. The essential différence is a fact, and in the administration 
of the criminal law is a fact to be found by a jury. As applied to the 
évidence in this case, the statement is easily crédible that a man believes 
in and honestly advocates a course of taking the waters of certain 
springs as a spécifie for the prévention of gall stones, in the sensé of 
ameliorating the conditions to which the formation of gall stones are 
due ; it is conceivable that a man may give a like advocacy to the theory 
that gall stones, when once f ormed, may be dissolved, and there may be 
other persons of like opinions with himself. 

The views thus expressed and the treatment advocated may be 
groundless in fact and unsupported by respectable professional opin- 
ion, and yet the holder of them would not be the proper subject of 
criminal prosecution. By the very same token, however, another man 
might advocate a remedy and put out a medicine to be purchased by 
the sufferers from ailments or diseases, real or imaginary, and the act 
itself be so clearly false and fraudulent that the mind would not hesi- 
tate to reach a conviction of his criminal guilt. The fact that there 
was a widely spread disposition among people to give credence to the 
statement because of a superstitious belief in its efficacy, or indeed 
such a réputation for the remedy itself as to make people prejudiced 
in its favor, would not diminish, but would increase, the guilt of him 
who sought to make money by false statements and fraudulent devices. 
It is difficult, and indeed practically impossible, to draw a line in the 
abstract other than a broad line between thèse two things. There 
would seem to be no other way of dealing with the subject than to sub- 
mit to the common sensé judgment of a jury to find whether in a given 
case the acts of a défendant hâve been honest, however mistaken, or 
whether they hâve been false and fraudulent. 

The présent case may well be considered a test case. There is a 
widespread belief, whether well or ill founded. in the curative prop- 
erties of the waters of many of the springs which issue out of the earth. 
The prédisposition to believe in their efficacy may hâve its foundation 
in the search for the fountain of youth. Certain words hâve become 
polarized with this meaning, and excite a feeling of hope or expectation 
in the minds of sufferers, particularly those who suffer from certain 
ailments. The word "Spa" and the word "Bad" are of this kind. The 
resuit of the use of such words is very much akin to the thoughts 
which, from the principle of the association of ideas, are called up by 
the use of certain widely advertised proprietary words. 

In order to détermine what basis of merit lies at the bottom of the 
famé of certain springs, the knowledge and skill of the chemist hâve 
been called into exercise, and the waters hâve been analyzed, and the 
ingrédients which are believed to hâve contributed chiefly to their ef- 
ficacy hâve been determined. It is a short step from this knowledge 
to the expédient of artificially reproducing the waters, or to the more 
direct method of bottling and transporting the waters themselves, or 
to facilitate the transportation by the process of evaporation and then 
reproducing a water from the residuum salts. Starting with this 
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widely spread belief in the efficacy of certain natural waters, and fol- 
lowing this with the thought of reproduction, either in fact or in 
équivalents, the défendant put on the market the medicine which it 
widely sells. Indeed, the président of the company in his testimony 
gave this history of the évolution of the idea of putting thèse salts upon 
the market. The idea began with the recommendation of patients suf- 
fering from certain ailments to go to Carlsbad, or to Ems, or to cer- 
tain other springs, and there take the waters. 

The next development of the idea was that a treatment would be 
given which is the médicinal équivalent of what could be h ad at the 
springs themselves. The standard formula for effervescent artificial 
Carlsbad salts given in the National Formulary was not believed to be 
the best combination of salts for the purpose. To vary from this, and 
yet put out the substitute as artificial Carlsbad salts, was thought to be 
inimical to the provision of the statute. The fully developed thought 
was to put out another combination of salts, believed to be a repro- 
duction, and in that sensé a représentation, and in another sensé an 
équivalent, of the médicinal properties of the Carlsbad waters. The 
embodied thought was therefore put into this product under the name 
of "Bad-Em Salz." This put behind this proprietary medicine the wide- 
spread belief of people in the efficacy of thèse natural spring waters, 
and the thought that they could get the same benefit from a treatment 
in their own homes which they would receive directly from the Carls- 
bad or Bad-Ems waters. The further thought was to give the sale 
of thèse salts the additional boost of a statement of their curative or 
therapeutical properties., Had this been fairly donc, it could not be 
said that there was involved in it any infraction of any criminal statute. 
'■ The charge against this défendant, however, was that the medicine 
was misbranded in the respect that it was put out under certain false 
and misleading statements, the essence of which were that the impres- 
sion was conveyed to the users of the medicine that they were getting 
the benefit of the very salts which are contained in the natural waters 
of the springs which had acquired a world-wide famé, and that false 
and fraudulent statements were made as to the curative effects or re- 
sults which would flow from the use of this medicine. Right hère is 
the fulcrum on which the lever for the argument on behalf of the de- 
fendant is sought to be placed. 

As to the misbranding features of the indictment, the défensive posi- 
tion, is taken upon the fact that the statements put out by the défendant 
were neither false nor misleading, and, with respect to the curative 
features, that, inasmuch as the resuit claimed to follow from the use 
of the medicine was a matter of opinion, there was no basis for a find- 
ing of guilt. 

■ The answer made to thèse propositions by counsel for the United 
States is the only answer to which they are open, and that is that the 
statement of fact upon which the first proposition turns is one to be 
determined by a jury. It is not a necessary condition of a finding of 
guilt that the statement of what the drug is should be a statement flatly 
and baldly false, but that the word "misleading," in the act, has its 
function, which is to bring the statement within the inhibition of the 
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statute if it is such as to create or lead to a false impression in the 
mind of the reader as to what the ingrédients or the composition of the 
drug are. This is. the charge made in the first three counts of the in- 
dictment, and this is the fact which the jury has found against the de- 
fendant. 

With respect to the charge under the Sherley amendment, the an- 
swer of the United States is that a man who has in fact made false 
and fraudulent statements as to the curative properties of the drug 
which he is selling cannot, when pursued by justice, take refuge in the 
statement that he was expressing his opinion, or in being able to find 
others who honestly believed in the statements made. Hère again the 
question of guilt or innocence turns upon the fact, and hère again the 
fact is one which must be determined by the jury, and hère again the 
jury has determined the fact against the défendant. 

[6] The charge of the court in this feature or aspect of the case 
was heard by the jury, and therefore must be read in the light of the 
argument which had been addressed to them. The président of the 
company, when upon the witness stand, testified to the honesty of the 
statements made and to the truth of the claims made for the results 
of the treatment advocated. This was impressively supported by coun- 
sel for the défendant in his argument that the défendant was not to be 
convicted because the statements made were not believed in by the 
witnesses called for the United States, and that a défendant could not 
be convicted because he entertained an opinion, even if that opinion 
was a mistaken one, and that the fact that the claims made were within 
the domain of opinion entitled the défendant to a verdict of acquittai. 

Thèse propositions were ail afflrmed by the court, unless the jury 
had been convinced by the évidence in the case that the statements as 
to what the drug was were in fact false and misleading, and unless 
the statements of what it would do were both false in fact and were 
fraudulently made. 

The feature of the charge complained of , that the illustrations "were 
ail illustrations of guilt, and none of innocence," could not hâve prej- 
udiced the défendant, for the reason that, following the course of the 
argument made by counsel for the défendant, they enf orced his argu- 
ment and reinforced his position by impressing upon the jury that 
there could be no conviction unless the défendant had been guilty of 
an arrant fraud, such as those embodied in the illustrations given. 

[7] This brings us back to the only undiscussed complaint now 
made. That no one can be called upon to défend to a criminal charge 
which is not based upon reasonable grounds appearing f rom statements 
of fact authoritatively made and sanctioned by the oath of some one 
who has a knowledge of the facts, or its légal équivalent in solemnity 
and responsibility, is a proposition having behind it the highest sanc- 
tion of the law. The forms of practice in making criminal accusations 
which hâve grown out of this are the outer protections which are 
thrown around every citizen, and there can be no departure from them. 

We hâve not had the opportunity to examine the record in this case 
with respect to the fulfillment of thèse conditions preliminary to a trial. 
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We understand the fact to be, however, and it is stated without déniai, 
that the action of counsel for the United States in bringing this pros- 
ecution was based upon affidavits made by those having a knowledge of 
the facts and upon the probable cause which was disclosed by the af- 
fidavits. Thèse affidavits are of record. The first information brought 
home to the défendant charges which would hâve taken the form of 
two counts in an indictment. Counsel for the United States subse- 
quently amplified the form of the charges by putting them into the 
shape of the four counts of the présent indictment. The information 
in the présent prosecution was based upon the affidavits which were of 
record. The complaint now made, as we further understand it, is 
merely to the feature that the affidavits upon which the information 
was based are not physically attached to the information itself. We do 
not think this to afford any légal reason for interfering with the ver- 
dict, although we hâve no wish to lessen the protection thrown around 
défendant. U. S. v. Gruver (D. C.) 35 Fed. 59, and U. S. v. Baumert 
(D. C.) 179 Fed. 735, dispose of this phase of the case. 

The motive and policy of the law which lies behind législation of this 
gênerai kind is highly promotive of public good. The evils sought to 
be removed and prevented spring out of conditions requiring tactful, 
and even délicate, treatment. Such laws, if arbitrarily enforced, may 
easily take the form of an unwise dictatorial interférence with the pur- 
suits of others. There is a natural temptation to overdo by trenching 
upon the domain which properly belongs to the ethics of the médical 
profession. There is danger, also, that the public will corne to rely 
upon the protection promised by such laws, and therefore relax in- 
dividual watchfulness. Such laws, therefore, should be administered 
in such a way as that honest and well-intentioned business may not be 
hampered, but the détection of frauds and cheats will be made sure, 
and their conviction and punishment rendered certain. The tempta- 
tion even to those who cannot fairly be termed unscrupulous is to yield 
to the suggestions of greed and corne as close to the forbidden line as 
they safely can. The only sure course in the administration of laws 
of this kind is to leave the détermination of guilt or innocence in a 
given case to the sound judgment of a jury, supervised by the wisest 
scrutiny which the trial judge can give to make sure that no one is con- 
victed without guilt. As has already been stated, this case discloses 
acts that are not far over the line of what the défendant might law- 
fully hâve done. The jury found, however, that it has transgressed 
that line, and we are not able to convict the jury of having misjudged 
the real facts in the case. 

The motion in arrest of judgment, and that for a new trial, are 
therefore both denied. 
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BAXTER v. CALHOUN et ux. 

(District Court, W. D. Pennsylvania. April 21, 1915.) 

No. 13. 

1. IPbauds, Statute of <©=>110 — Specific Perfobmance ©=29 — Sale of Land 

— Desceiption — Ceetainty. 

A contraet which described the land sold as a tract of land in a named 
borough, county, and state, which was devised to the vendor by his moth- 
er by a will recorded in a certain will book at a named page, and which 
tract contained 22 acres, more or less, is sufficiently deflnite to satisfy the 
statute of frauds, and to be speciflcally enforced, where it appeared that 
tbe testatrix devised a tract of land answering that description and con- 
taining about that acreage, after a sale of a part thereof as directed by 
the will, to her two sons, one of whom had died intestate and without 
issue, so that his brother was his only heir, and there was no otherj 
land that could in any way answer the description. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 225- 
236; Dec. Dig. ©=110; Specific Performance, Cent Dig. §§ 69-82; Dec. 
Dig. ©=29.] 

2. Evidence ©=460 — Paeol Evidence — Desceiption of Land — Location. 

Paroi évidence is not admissible to show the subject-matter of a grant ; 
but, when the description is sufficiently deflnite to enable the land to be 
located, such évidence is admissible to supply the particular location. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2115-2128 ; Dec. 
Dig. ©=j460.] 

3. Vendor and Puechaser ©=18 — Option — Counteb Offee. 

An offer, submitted through one who had a binding option for the 
purchase of a part or ail of a tract of land, to purchase ail the land at a 
price lower than that fixed in the option, is not a refusai to take at the 
option price, so as to terminate the option. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
23 ; Dec. Dig. ©=18.] 

In Equity. Suit by E. J. Baxter against George H. Calhoun and 
wife. Decree entered for plaintiff. 

H. H. Dinsmore and Moorhead & Smith, ail of Greensburg, Pa., for 
plaintiff. 

C. B. Hollingsworth, of Greensburg, Pa., and Watson & Freeman, 
of Pittsburgh, Pa., for défendants. 

THOMSON, District Judge. This is a bill for spécifie performance 
of a contraet for the sale of land. 

Findings of Fact. 

First. The plaintiff is a citizen of Pennsylvania, residing in West- 
moreland county, and the défendants are citizens of Ohio, residing in 
the city of Cincinnati. 

Second. On February 15, 1911, the défendants entered into a writ- 
ten agreement with the plaintiff, in the form of an option to continue 
in force for a period of two years f rom its date, wherein the former 
agreed to sell and convey to the latter "a certain tract of land situate 
in the borough of Arnold, county of Westmoreland, state of Pennsyl- 

<î=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 



112 222 FEDERAL REPORTEE 

vania, devised to the said George H. Calhoun by his mother, Mrs. M. 
M. Calhoun, by her will recorded in Westmoreland county in Will 
Book No. 8, page 126, containing twenty-two acres, more or less," upon 
certain terms and conditions therein expressed. 

Third. Under the terms of said option the plaintiff was, at his own 
expense, to hâve the said land surveyed and laid off in small tracts. 
If the plaintiff elected in writing to accept three or more acres of the 
said land, the défendants agreed to exécute and deliver to him a deed 
or deeds of gênerai warranty therefor. The net price to be paid for 
said land was $750 per acre for each acre thereof, irrespective of its 
location or physical condition, the défendants to be at no expense, ex- 
cept in the préparation of the deeds required by the plaintiff and in the 
satisfaction of any liens affecting the land. 

Fourth. The plaintiff caused two surveys of said land to be made, 
the one in June or July of 1911, in which said land was laid off into a 
plan of lots, and another survey and subdivision of the land into lots 
was made about the month of July, 1912. The said tract by survey 
was found to contain 22.76 acres of land; the courses and distances 
and boundaries thereof being as follows, to wit: 

"Ail that certain tract of land situate in the borough of Arnold, county of 
Westmoreland, and stnte of Pennsylvania, devised to the said George II. Cal- 
houn by his mother, Mrs. M. M. Calhoun, by her will recorded in Westmore- 
land county in Will Book No. 8, page 126, containing twenty-two acres, more 
or less, and more fully described as follows: Beginning at a point at corner 
of lands of the Kensington Improvement Company (formerly of William Bake- 
well) and lands formerly of Mrs. Catherine A. Zents (purpart A in the parti- 
tion of the estate of George W. Hoffman) ; thenee by said lands formerly of 
Mrs. Catherine A. Zents north sixty-eight degrees forty minutes east, nine 
hundred seven and sixty-four hundredths feet (N. GS deg. 40 min. E. 907.64 ft), 
to River View plan of lots (formerly a part of this tract) ; thenee along said 
River View plan of lots north eight degrees forty-two minutes west, nine 
hundred forty-five and eighteen hundredths feet (N. 8 deg. 42 min. W. 945.18 
ft), to Drey street; thenee along the southerly Une of Drey street, south 
seventy-four degrees twenty-nino minutes west, eight hundred flve and fifteen 
hundredths feet (S. 74 deg. 29 min. W. S05.15 ft.), to a point in said Une; 
thenee along same south seveuty-seven degrees flfty-one minutes west, three 
hundred two and eighty-nine hundredths feet (S. 77 deg. 51 min. W. 302.S9 ft), 
to Une of said land of the Kensington Improvement Company: thenee along 
said land south twenty degrees forty minutes east, ten hundred fortv-seven 
and thirty-four hundredths feet (S. 20 deg. 40 min. E., 1,047.34 ft.), "to the 
place of beginning— -containing twenty-two and seventy-six hundredths (22.76) 
acres." 

The contract price of said land at the rate of $750 per acre would 
amount to the sum of $17,070. 

Fif th. In November of 1912 and prior thereto there were two judg- 
ments against the défendant George H. Calhoun entered of record, and 
liens upon said land aggregating the sum of $2,989.93. 

Sixth. On November 26, 1912, the plaintiff gave written notice to 
the défendant George H. Calhoun, a copy of which is attached to plain- 
tiff's bill and marked "B," that he elected to purchase the entire tract 
of land mentioned in said agreement, and on the same day, in the city 
of Cincinnati, tendered or offéred to pay said Calhoun the sum of $14,- 
080.07, being the total considération or purchase price at the rate of 
$750 per acre, less the aggregate amount of the two judgments afore- 
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said, and at the same time demanded that a deed be made to him for 
said land. The défendant at that time raised no question as to the 
amount of the judgments, or the amount of the tender, but refused 
performance on his part, giving as his reason that the plaintifï had not 
complied with his contract. 

Seventh. The land in suit became vested in the défendant George 
H. Calhoun in the f ollowing manner : George W. Hoffman, being the 
owner of a tract of land in Burrell township, Westmoreland county, 
containing 175 acres, more or less, an inquisition was awarded to make 
partition thereof. The land was subdivided into four purparts, and 
purpart B, containing 32 acres and 113 perches, was awarded to Min- 
nie M. Huffman in fee. 

Eighth. Minnie M. Calhoun, formerly Huffman, by her will dated 
May 22, 1889, and registered in Westmoreland county in Will Book 8, 
page 125, devised the aforesaid land to her two sons, Ethelbert and 
George Huffman Calhoun; the executor of said will being directed to 
sell so much of said property fronting on the Freeport road as would 
make 10 acres. 

Ninth. In pursuance of the authority contained in said will, Alex- 
ander W. Logan, the executor, by deed dated December 5, 1890, con- 
veyed to Dr. David Aller the said 10 acres of land. The remainder 
thereof, containing 22.76 acres, being the land in suit, vested in George 
H. Calhoun, in severalty upon the death of his minor brother Ethel- 
bert, unmarried, intestate, and without issue. This land, located in 
the borough of Arnold, which was formerly a part of Burrell town- 
ship, is the only tract of land left to the défendant by his mother's will 
which could answer in any way the description in the contract; the 
only other land which she probably possessed being a small pièce, less 
than an acre in amount, located somewhere near Braeburn station, not 
in the borough of Arnold. 

Tenth. There is no sufficient évidence to establish any contempo- 
raneous oral agreement affecting the written instrument, and therefore 
the agreement in suit expresses the contract between the parties, which 
contract was not thereafter surrendered or canceled. 

Eleventh. The plaintifï bas complied with the contract on his part, 
and the défendants hâve failed to perform it on their part. 

Conclusions of Law. 

1. The contract in suit is a valid contract in writing, signed by the 
parties, and is not within the statute of frauds. 

2. The contract should be specifically enforced and the défendants 
should be required to exécute and deliver a deed for the land fully 
described in the bill upon the payment of the purchase money, to wit, 
$17,070, without interest until final decree, deducting therefrom and 
paying any liens or incumbrances, with interest and costs, âgainst said 
property at that time. 

Discussion. 

[1, 2] The first and most important question raised by the défend- 
ants is as to.the sufficiency of the description in the contract in suit, 
to save it from the opération of the statute of frauds, which provides 
222 F.— 8 
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that ail estâtes created by paroi and not put in writing and signed by 
the parties so making or creating the same, shall hâve the effect of 
estâtes at will only. The gênerai rule is that paroi testimony is not 
permitted to show the subject-matter of the grant; but, when the 
description in the contract is sufficiently definite to fix its location, paroi 
évidence is admissible to supply the particular description. This is 
clearly established by the authorities. A brief référence to some of 
the cases may be of advantage. 

Soles v. Hickman, 20 Pa. 180. In this case the land was described 
by the lot number in a town only. It was held that the contract was 
not self-sustaining, because, while the lot and its location were de- 
scribed, the amount of the considération was not given. 

Ferguson v. Staver, 33 Pa. 411. Hère there was no description 
whatever of the land, the contract simply saying: 

"And the said Henry Kissel to exécute a deed, upon the payment of the 
aDove sum." 

It was said in the opinion: 

"If the subject-matter, the land, be described, we admit évidence in order 
to apply the description to the land; but we cannot admit paroi évidence, 
flrst, to describe the land sold, and then to apply the description." 

Smith & Fleek's Appeal, 69 Pa. 474. The description of the land 
was in the following words: 

"Said land is ail that pièce bought of Rose by Thomas Smith and Porter 
Fleek." 

It being claimed that the description of the land was insufficient, 
the Suprême Court said : 

"Equally unfounded is the objection that the contract is incomplète in its 
ternis. It sets out the parties and the considération, and sufficiently describes 
the subject-matter: 'Said land is ail that pièce bought of Rose by Thomas 
Smith and Porter Fleek' — certum est quod certum reddi potest. If the sub- 
ject of the contract is described, paroi évidence is admissible to apply the 
description to the land." 

Ross v. Baker, 72 Pa. 186. The vendees took receipts from the 
vendor for the purchase money, stating the amount paid to be for the 
"Fleming farm on French creek." The Suprême Court held, revers- 
ing the court below, that this was a sufficient description; that it 
identified the property and therefore satisfied the statute of frauds. 
The Suprême Court said : 

"This document, if receivable in évidence, would hâve proved the plain- 
tiffs' case undoubtedly. I am strongly of opinion that this document was 
admissible as évidence of the agreement, for, on the face of it, it lias every 
ingrédient necessary to constitute a valid agreement within the statute of 
frauds. It contains the names of the seller and buyer, a description of the 
property sold, and the amount of the purchase money." 

Phillips v. Swank, 120 Pa. 76, 13 Atl. 712, 6 Am. St. Rep. 691. 
With corrected spelling, the language of the contract was : 

"That Jonathan Phillips shall hâve the land which ne is possessed of now 
for the labor he done for me over âge, and this shall be bis receipt for ail 
my rights and claims against the land." 
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This was held sufficient to allow proof to identify and describe the 
land. In discussing the question the Suprême Court said: 

"It is quite impossible in most cases so to describe land as to avoid the 
necessity of paroi proof for its identification ; for, whether it be described 
by metes and bounds, by monuments erected upon the ground, or by ad- 
.ioiners, its identification necessarily becomes the subject of paroi proof. In 
this instance, the lands agreed to be conveyed were described as the land of 
which Jonathan was at the time in the actual occupancy and possession ; 
this was no more open to the objection stated than if it had been described 
by its adjoiners, or by marks upon the ground." 

Peart v. Brice, 152 Pa. 277, 25 Atl. 537. A deed conveyed a tract 
of land described by metes and bounds and called for other land of the 
grantor as an adjoiner on the east, "together with the right of min- 
ing and removing ail the minerai that may be reached under said gran- 
tor's land from the land above described, and hereby conveyed." Held, 
that the description was sufficiently certain to indicate the minerai un- 
der the grantor's land east of the tract conveyed, and that paroi évi- 
dence was admissible to locate it. 

Henry v. Black, 210 Pa. 245, 59 Atl. 1070, 105 Am. Rep. 802. The 
agreement described the property simply as the "Hôtel Duquesne," and 
this was held to be an adéquate description. Mr. Justice Dean said: 

"Was the description sufficiently certain? The hôtel was a prominent one, 
on one of the principal streets of Pittsburg ; probably three-f ourths of the 
citizens of Pittsburg know its exact location. But that, under the author- 
ities, is not sufficient. Is the description in the writing full enough to enable 
a court to make a decree of spécifie performance of the contract? The iden- 
tity of the location is fixed by the name of the hôtel. Given the hôtel site, 
the lots on which it stands and the ground properly appurtenant to it can be 
ascertained by measurements to a certainty. Our records in rural counties 
are full of deeds which describe thousands of tracts of land conveyed only 
by their warranty names ; no one thinks of objecting to them for insufficiency 
of description. * * * So hère, the identity of the hôtel site being fixed, 
the city and county records establish the boundaries and quantity. This con- 
tract then clearly identified the subject of it; that identification furnished 
the purchaser or a court the means of making clear the boundaries and quan- 
tity of land." 

Ranney v. Byers, 219 Pa. 332, 68 Atl. 971, 123 Am. St. Rep. 660. 
A déclaration of trust provided as f ollows : 

"The arrangement with Mr. Byers is this: Ail money invested by him in 
the 'Byers Place' to be placed to his crédit, and to bear interest from the 
date crédit le given until paid. When the total principal and interest is paid 
in full, then the residue or remaining property to belong to C. W. and R, B. 
Ranney." 

Held, that the désignation of the place as the "Byers Place" identified 
the property. 

Leramon v. bemmon, 47 Pa. Super. Ct. 604. In this case the référ- 
ence was to "those lots." The court said : 

"If the lots had been referred to in the contract as lots devised to the plain- 
tiff by the last will of Sidney Lemmon, that would hâve warranted showing 
by paroi évidence where said lots were located, but we find nothing of that 
kind in either the oral or written contract." 

The cases in which it has been held that the description was in- 
sufficient under the statute are in entire harmony with the principles 
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above laid down, as in Mellon v. Davison, 123 Pa. 298, 16 Atl. 431, 
where the property was described as : 

"A lot of ground fronting about 190 feet on the P. R. R., in the Twenty- 
First ward, Pittsburgh." 

Barnes v. Rea, 219 Pa. 287, 68 Atl. 839. There the first party agreed 
to sell — 

"ail the nine-foot or Pittsburg vein of coal in and trader that certain tract 
of land in Cumberland township, in Greene county, Pennsylvaaia, bounded by 
lands of * * * and containing thirty-nine (39) acres, more or less." 

The court held the description insufficient, because the contract did 
not designate the tract by any name, or give any adjoining owner, or 
fix any natural boundaries, nor designate it in any manner by référ- 
ence to deed, vvill, warrantée rmmber or source of title. 

Welsh's Estate, 45 Pa. Super. Ct. 115. The agreement was: 

"John E. Williams sold to Andy Welsh house and lot on Acorn street for 
the sum of flve hundred dollars." 

The court held this description might apply to any one of the sev- 
eral houses owned by the défendant on Acorn street. 
Troup v. Troup, 87 Pa. 149. The description was : 

"A tract of three acres of land, more or less, situate in the township afore- 
said." 

Held, the description was insufficient, but the taking of possession 
and the markings on the ground identified the property. 

Hammer & Dauler v. McEldowney, 46 Pa. 334. A receipt was : 

"Received frora Messrs. Hammer & Dauler, $20, on account of property sold 
to them, the houses on Smithfield street ; the price to be $7,800." 

The description was held insufficient. 

It is clear that in none of thèse cases was the subject of the grant 
sufficiently identified, and they therefore came within the statute of 
frauds. Applying the principles enunciated in the cases to the contract 
in suit, the property is described as : 

"A certain tract of land situate in the borough of Arnold, county of West- 
moreland, and state of Pennsylvania, devised to the said George H. Calhoun, 
by his mother, Mrs. M. M. Calhoun, by her will recorded in Westmoreland 
county, in Will Book No. 8, page 126, containing 22 acres, more or less." 

The gênerai description as to location and acreage is made spécifie by 
référence to the will under which it was devised to the grantor. The 
description refers to a definite pièce of property and can refer to no 
other. The testatrix had no other property to which the description 
could by any possibility apply. The property which the mother willed 
to her two sons became, on the death of the younger, the property of 
the grantor. From the tract so devised, 10 acres, under the directions 
of the will, were sold. This left 22 and a fraction acres, formerly in 
the township of Burrell, now in the borough of Arnold. Shortly be- 
fore and shortly after the making of the contract, the défendant point- 
ed out to the plaintiff upon the ground the gênerai boundaries of the 
land, thus distinctly identifying it as the subject-matter of the con- 
tract. The land was surveyed by the plaintiff, laid ofï in lots, and blue- 
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prints furnished the défendant. In the defendant's testimony he iden- 
tifies the land in question as the land willed to him by his mother and 
as the land described in the contract of sale. The description of the 
land in the contract was sufficiently spécifie to fix its location and to 
admit oral and record proof to supply its description and boundaries. 
That which was capable of being rendered certain has been rendered 
indubitably certain by the testimony. I am convinced, under ail the 
authorities, that the contract is not within the statute of frauds. 

[3] There was no sufiieient évidence of any paroi contemporane- 
ous agreement modifying or altering the légal efïect of the contract 
in suit. There was much correspondent passed between the parties, 
but on the whole it is not inconsistent with the provisions of the writ- 
ten agreement. The plaintiff had the right to accept 3 or more acres 
at a time, as lots might be sold, the défendants to make deeds and be 
paid at the rate of $750 per acre. As it was not certain, during the run- 
ning of the option, what part, if any, of the land the plaintiff might 
choose to purchase, it was natural that he should manifest a désire that 
it be laid off in lots to the satisfaction of the défendant. There is 
évidence of delay in getting surveys satisfactory to both parties, and 
évidence that the considération named was above that at which it ap- 
peared to be marketable ; but the letters passing back and forth did 
not relate to the terms of the original contract nor undertake to alter 
those terms. 

On March 19, 1912, plaintiff sent to défendant the followigg tele- 
gram: 

"Will you take 14,500 dollars net— 4,500 cash when tltle is ex— bal. 1000 
3 yrs. 6% mortg— privilège of 1000 or more at any time — hetter eut loose. 
Wire me to-day. E. J. Baxter." 

It is strongly urged by the défendants that this must be construed 
as a refusai on the part of the plaintiff to take the property at the op- 
tion price, and that therefore the option is at an end. I do not so re- 
gard it. This telegram must be read in the light of the correspondence 
which preceded it, the defendant's reply thereto, the plaintiff's testi- 
mony in relation to the same, and the rights of the parties as they ex- 
isted under the contract. The case is not the same as an offer by A. 
to sell to B. at a certain price, and a reply by B. offering a lower price. 
This would be construed as a rejection by B. of A.'s offer, and his sub- 
séquent acceptance would not be binding on A. 

Hère the plaintiff had the right to accept within the period of two 
years. As I construe the contract, this related either to a part or to 
the whole. If before plaintiff had made any élection some one offered 
through him to take the whole tract at a lower price, surely the plain- 
tiff's submission of that offer to the défendant, if refused, should not 
deprive the plaintiff of his rights under the contract. 

While the case is not free from difnculty, I am of opinion that the 
plaintiff is entitled to hâve the contract specifically enforced. 

Let a decree be drawn accordingly. 
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Ex parte PSIMOULES. 
(District Court, S. D. California, S. D. Mardi 26, 1915.) 

1. Aliens <©=>54 — Déportation — Sufficiency op Evidence. 

In determining the sufflciency of the évidence to warrant the déporta- 
tion of an alien, the évidence taken prior to, and used as the basis of the 
issuance of, the warrant of arrest, can be considered. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
@=»54.] 

2. Aliens ®=51 — Déportation — Aliens Subject to Déportation — "In- 

mate." 

A "mack," or pimp, residing continuously in a house of prostitution, is 
an "inmate" thereof, within Act March 26, 1910, c. 128, 36 Stat. 263, pro- 
viding for the déportation of any alien who shall be found an inmate of, 
or connected vvith the management of, a house of prostitution, as an "in- 
mate" is one who is a mate or associate in the occupancy of a place, an 
associated lodger, or inhabitant; and such a person is not in the same 
position as a jailer, who, though living in a jaii, would not be an inmate 
thereof, especially as Act Feb. 20, 1907, c. li34, 34 Stat. 898, which was 
amended by the Act of 1910, applied only to any alien woman or girl, 
while the words "woman or girl" are omitted from the act of 1910. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 111; Dec. Dig. 
<S=51. 

For other définitions, see Words and Phrases, First and Second Séries, 
Inmate.] 

3. Aliens ®=>51 — Déportation — Aliens Subject to Déportation. 

A man who assumed to dictate the terms of a sale of an interest in the 
business carried on in a house of prostitution, endeavored to secure a 
prostitute to work for him there, and had a téléphone there in his name 
and rented by him, through which much of the business of the house was 
transacted, was connected with the management of the house, within Act 
March 26, 1910. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 111; Dec. Dig. 
<g=>51.] 

Application by George Psimoules for a writ of habeas corpus. Writ 
discharged, and petitioner remanded. 

Ford & Hammon, of Los Angeles, Cal., for petitioner. 

Albert Schoonover, U. S. Atty., and Harry R. Archbald, Asst. U. 
S. Atty., both of Los Angeles, Cal., for respondents. 

BLEDSOE, District Judge. This petitioner, who is a citizen of 
Greece, has been ordered deported by the Department of Labor, after 
due hearing by the immigration officers of said department, because 
"he has been found an inmate of, and connected with the management 
of, a house of prostitution, subséquent to his entry in the UniteQ 
States." 

[ 1 ] The claim is made that the évidence which was taken prior to, 
and which was used as the basis of the issuance of, the warrant of 
arrest cannot be considered in determining the question of the suffî- 
<\iency of the évidence to warrant déportation ; that, excluding that 
évidence, there is nothing in the record to establish any material fact 
necessary to support the order of déportation ; and, specifically, that 
there is nothing to show that the petitioner, at or prior to his arrest, 

€=»For other case» see lama topic & KEY-NUMBKR In ail Key-Numbered Digests & Indexes 
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was eitlier an inmate of, or connectée! with the management of, a 
house of prostitution. 

This court, in the Case of Hidekuni Iwata (No. 80, Criminal South- 
ern Division) 219 Fed. 610, has had occasion to go into the scope and 
character of the proceedings which must be had to justify an order of 
déportation. Its conclusions were stated therein with definiteness, and 
need not be hère repeated. It was therein decided that the first point 
made herein by the petitioner was not tenable. 

In this case numerous witnesses were examined, and there is ample 
évidence to justify the finding of the Secretary of Labor. The testi- 
mony showed that for some considérable period, at least a couple of 
years, certain premises in Los Angeles were reputed to be a house of 
prostitution ; the "landlady" of this house was a certain woman named 
Mabel Thompson ; the défendant lived in this house with her, oc- 
cupying the same room and bed ; numerous other prostitutes also. 
lived in and about, and plied their trade in, the premises ; it was gen- 
erally reputed in the vicinity that the défendant was the "mack," or 
pimp, of the Thompson woman; the house was rented in her name, 
but the téléphone to the house, which was in the principal room used 
for "soliciting," etc., was in his name, and he paid the rental there- 
for; a certain woman, who wanted to buy a half interest in the place, 
was told to go to him, which she did ; and he offered to effect a sale 
of a half interest in the business to her. On one occasion he asked 
a prostitute to corne and "work" one Sunday for him at the house. 
When the woman Thompson bought a half interest in the place from 
another prostitute, who owned it in partnership with her, the petitioner 
furnished the money for this transaction. There was also some évi- 
dence to the effect that he had a mortgage on the furniture in the 
place, and for some months, at least, paid the rent to the landlord. Of 
course, much of this évidence is controverted by the testimony given 
by the petitioner ; but that does not establish a want of its verity. On 
the contrary, the fact of his déniai, for instance, that he knew that 
the house was a house of prostitution, or that the woman Thompson 
was a prostitute, doubtless in itself caused the departmental officiais 
in the immigration service to conclude that ail of his testimony was 
given recklessly, and that no reliance or credence should be accorded 
to it. 

[Z] The argument is advanced that the finding in the order of 
déportation that the petitioner was an inmate of a house of prostitu- 
tion is entirely unsupported, in that the claim is made that it is im- 
possible for a man to be an "inmate" of a house of prostitution ; that 
the statute evidently refers to women, and that it is an obvious con- 
tradiction in terms to accuse or convict a maie person of being an in- 
mate of such a house ; that the word "inmate," as used in the statute, 
"signifies a female who is an occupant of a house with the intention 
on her part to follow the occupation for which the house is main- 
tained." In support of this contention considérable argument of a 
learned nature is indulged in to demonstrate the philological unsound- 
ness of the contention that a man can be an "inmate" of such a place. 
In this connection it is said that obviously the "inmate" of a jail, or a 
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poorhouse, or a lunatic asylum, could not possibly be held to compre- 
hend the jailer, or the superintendent, or other directive head of such 
institution, even though such person might be living within the place 
and wholly an occupant thereof. In my judgment, however, the stat- 
ute itself refers equally to maies as well as to femaies, in inhibiting 
against résidence in a house of prostitution on the part of aliens, and 
I am also constrained to hold that a fair use of language would prop- 
erly classify a "mack," or a pinip, residing continuously in a house 
of prostitution, as an inmate thereof, along with the others therein. 

Act Feb. 20, 1907, c. 1134, 34 Stat. 898, contained the provision 
that : 

"Any alien iroman or ffirl who sliall be found an inmate of a house of 
prostitution or praeticing prostitution, * * * within three years after she 
shall hâve entered the United States, sliall be deemed to be unlawfully within 
the United States and shall be deported as provided by sections 20 and 21 of 
this act." 

After some administration of this law, its inefficacy was made ap- 
parent, and by Act March 26, 1910, 36 Stat. 263, it was amended to 
read as follows: 

"Any alien who shall be found an inmate of or connected with the man- 
agement of a house of prostitution or practicing prostitution after such alien 
sliall hâve entered the United States, * * * shall be deemed to be un- 
lawfully within the United States," etc. (Italics are mine.) 

It is apparent from a comparison of the two statutes that Congress, 
ex industria, eliminated that portion of the statute which confined its 
opération to an alien "woman or girl" and made it apply, without lim- 
itation or qualification, to "any alien." In my judgment, the obvious 
intention of Congress in thus amending and strengthening the law 
was to make it apply to men as well as to women, and therefore to 
make it possible for men as well as women to be classed, if the occa- 
sion should deniand it, as "inmates" of houses of prostitution. The 
court should not, in my opinion, be astute to construe the law so as 
to nullify its beneficent aims and purposes. "Inmate," as defined in 
the Century Dictionary, is: 

"One who is a mate or associate in the occupancy of a place ; an associated 
lodger or inhabitant." 

Under this définition, it would easily be true that the jailer, living 
in a jail, would not be the "mate" or "associate" of other occupants 
of the place, and hence not an "inmate" ; but, by the same token, it 
would require no stretch of language to say that a man situated as 
the petitioner was, with respect to the premises in question, was such 
an "associate," or "associated lodger," as that he would properly fall 
within the terms of the définition of the word as thus given by stand- 
ard authority. 

[3] So, also, there is ample évidence in the record, as indicated 
hereinabove, to sustain the finding that the petitioner was "connected" 
with the management of the house in question. The statute does not 
attempt to define the extent to which an alien must be "connected" 
with such management, in order that he may be placed under the ban 
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of the Immigration Law. Giving full meaning to the terms employed, 
it is sufficient if it be shown that such alien is "connectée!" in any de- 
gree or capacity with such management. In other words, if he as- 
sumes at ail, knowingly, any of the responsibilities for the carrying 
on or conduct of the inhibited business, he may then be said to be 
"connected" with its management. That the petitioner, in assuming to 
dictate terms as to a sale of a half interest in the business, in endeavor- 
ing to secure a prostitute to "work" at her trade, in paying the rent 
of the house for a time, and in having the téléphone in the house, 
through which much of its business was transacted, in his name, and 
rented by him, was thereby "connected with the management" of a 
house of prostitution, is amply demonstrated. 

The writ of habeas corpus is discharged, and the petitioner is re- 
manded for déportation. 



UNITED STATES v. EIGHTEEX PACKAGES OF DENTAL IN- 
STRUMENTS. 

(District Court, E. D. Pennsylvania. March 30, 1915.) 

Ko. 3072. 

1. Customs' Duties <§=»130 — Violation of Customs Laws — Fobfeitures. 

Importée! goods, intended for entry through the customs house in the 
regular vvay, may be the proper subject of forfeiture proceedings for an 
attempted fraud upon the revenue, though there has been no actual in- 
troduction of the goods into the commerce of this country through a 
formai entry. 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. §§ 296-315 ; 
Dec. Dig. <§=>130.] 

2. Treaties <S=>2 — Parcels Post Conventions. 

The authority for entering into parcels post conventions with other 
countries is to be found in the treaty-making power. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 2; Dec. Dig. 
<®=2.] 

3. Treaties <§=8 — Parcels Post Conventions. 

Under article 12 of the parcels post convention with Germany (31 Stat. 
183G), providing that the Postmaster General and the Secretary of State 
of the Impérial German Posts shall hâve authority to jointly make fur- 
ther régulations of order and détail necessary to carry out the conven- 
tion, and may by agreement prescribe conditions for the admission in 
packages exchanged 'thereunder of articles thereby excluded from the 
mails, requirements made thereunder, if fairly within its scope and not 
' destructive of the convention itself, are a part of the law of the land. 
[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 8; Dec. Dig. 
€==>8.] 

4. Customs Duties <§=>13G — Violation of Customs Laws — Fobfeitures. 

No forfeiture of imported goods for a violation of the customs laws can 
be declared, unless clearly imposed by the law. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 296-315 ; 
Dec. Dig. <3=130.] 

5. Customs Duties <S=>130— Violation of Customs Laws — Forfeitures. 

Under the parcels post convention with Germany, providing that ail 
parcels post packages are subject to ail customs duties and régulations, 
that the sender must make a customs déclaration, giving, among other 

^sFor other cases see same topio & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
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things, an accurate statement of the contents and value of the parcel, 
that customs duties properly chargeable shall be collected on delivery in 
accordance with the customs régulations, and that a descriptive list of 
ail packages sent shall accompany the mail in which dispatched, giving, 
among other things, the declared contents and value; the provisions of 
the customs régulations limiting parcels to a value of §80, and requiring 
entry where the foreign market value exceeds that stated by more than 
25 per cent, or where it exceeds $100 ; and the provision of the act of 
1909 for a forfeiture of importations accompanied with an intent to de- 
prive the United States of its lawful duties — parcels post packages were 
not subject to forfeiture, though the true value of some of them ex- 
ceeded the value as given by more than 25 per cent, where none of the 
packages had a value exceeding $80, there was no valuation under oath, 
and no formai invoice or invoice of any kind other than a supposititious 
bill of purchase; there being no requirement for a formai entry, and it 
not sufficiently appearing that the goods were the proper subject of entry. 
[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 296-315 ; 
Dec. Dig. >S=>130.] 

6. Customs Duties @=>63 — Entby — Valuation. 

Under the provision of the customs régulations for a customs entry 
with respect to parcels post packages, where the foreign market value ex- 
ceeds that stated by the sender by more than 25 per cent., or where the 
value exceeds $100, it is the value of the individual package, and not 
of the entire number of packages arriving by the same mail, that déter- 
mines the necessity of an entry. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. § 169; 
Dec. Dig. ©=>G3.] 

Information for forfeiture by the United States against Eighteen 
Packages of Dental Instruments. On exceptions to the sufficiency of 
the libel. Exceptions sustained, and libel dismissed. 

Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa., for the 
United States. 

Walter Evans Hampton, of New York City, for claimant. 

DICKINSON, District Judge. The issue raised is the demurrer 
issue. The exceptions go> both to the substance and form of the libel. 
The latter, at least in part, is met by an amendaient which the United 
States asked leave to file. This leave was granted, and the case heard, 
as we understand, as if the exceptions had been filed to the libel as 
amended. The attempt to compress into a single phrase the question 
involved in this contention, and at the same time give anything like an 
adéquate présentation of the points on which the question turns, is 
fraught with some difficulty. In its broadest outlines it is the right of 
the United States to confiscate through forfeiture proceedings the 
property of the claimant. The ground of forfeiture is the charged 
offense of an attempt to deprive the United States of its just revenues. 

The transaction out of which the controversy arises is the importa- 
tion of 18 packages of dental instruments. From the viewpoint of 
this case there are two ways in which goods may be brought into the 
United States. One is the well-known customs house method, and 
the other the parcels post. It will perhaps contribute to clarity of 
view to consider the transaction from the customs house entry stand- 
point. The tarifï laws of the United States, with the administrative 

®=pFor other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexas 
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features incorporâtes in or accompanying them, and the various cus- 
toms house régulations, the practice of the appraiser's office, and the 
rulings of the Board of General Appraisers, unavoidably resuit in such 
a complex system that no one not familiar with the workings of ail 
this elaborate machinery can be sure of what would happen to an 
importation in a given case. 

[1] It is clear, under the ruling in United States v. 25 Packages of 
Panama Hats, 231 U. S. 358, 34 Sup. Ct. 63, 58 L. Ed. 267, that goods 
which had arrived at a port in the United States, intended for entry 
through the customs house in the regular way, might be the proper 
subject of forfeiture proceedings for an attempted fraud upon the 
revenue, notwithstanding there had been no actual introduction of 
them into the commerce of this country through a formai entry. That 
was the case of an information for a forfeiture of an importation on 
the ground of fraudulent undervaluation, and was upheld under Act 
Aug. 5, 1909, c. 6, §§ 8, 9, 36 Stat. 96, 97, notwithstanding the absence 
of any formai entry. If goods arrive at a port of entry without the 
usual preliminary compliance with the requirements of the law and 
the régulations, provision would seem to be made for a déclaration of 
value, an appraisement, and, if called for, reappraisement of the goods, 
the ascertainment of the proper duty, and the imposition of fines and 
penalties for attempted f rauds on the revenue. It will be observed that 
in each of thèse cases the things done are accompanied with the formal- 
ities of the taking of required oaths and something in the nature of 
according his day in court to the owner of the importation before his 
property can be confiscated. The Lace House v. United States, 141 
Fed. 869, 73 C. C. A. 103. Goods sent by parcels post stand on a dif- 
férent footing from customs house entries. 

[2] Originally the law made no provision for dutiable articles to be 
brought into this country through the mails, admission to which was 
limited to what is ordinarily regarded as mail matter. As was to be ex- 
pected, parcels containing dutiable goods were nevertheless sometimes 
thus sent. The ever-growing intercommunication between the peoples 
of other countries and our own people made it necessary to in some 
way extend the opérations of the postal service, so as to include pack- 
ages and parcels other than what is recognized as ordinary mail matter. 
As a means to this end conférences of représentatives of the countries 
most concerned were held and conventions reached. The authority 
for entering into thèse conventions is to be found in the treaty-making 
power, and what they are by an examination of the statutes. 

The first extension of mail privilèges was in favor of merchandise 
samples having no commodities value. The development further on 
was into the "parcels post" conventions. Admission to the foreign 
mail service was given to ail articles of merchandise which could be 
lawfully carried in the domestic mails. The convention with which 
we are concerned was reached August 26, 1899, and carried into the 
laws of the United States on September 2, 1899. It is that between 
the United States and the German empire. 31 Stat. p. 1830. By its 
terms it is confined to mail matter, the exchange of which is therein 
provided for, and the arrangements under the universal postal conven- 
tion are expressly retained. 
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The gênerai définition of what shall be admitted to the mails is 
unlimited, except by the référence to what is mailable under the pro- 
visions of the law regulating the domestic service and by the spécifie 
exceptions noted. By the fourth article packages are subject to ail the 
customs duties and régulations in force. The fifth article provides that 
the sender of the package must make a customs déclaration in the f orm 
prescribed, giving, among other things, "an accurate statement of the 
contents and value" of the parcel. By article 6 : 

"The customs duties properly chargeable * * * shall be collected on 
delivery, in accordante with the customs régulations." 

One of the requirements of article 7 is that a descriptive list of ail 
packages sent shall accompany the mail in which dispatched, giving, 
among other things, "the declared contents and value." By the eighth 
article, as soon as the mail has reached its destination the contents 
shall be checked. Such other requirements as may be found neces- 
sary to carry out the provision of the convention may be made by 
the Postmaster General on behalf of the United States,. in accordance 
with article 12. The exceptions in article 2 referred to relate only 
to weight, size, etc., and packages not admissible under the provisions 
of article 2 may be admitted under the provisions of article 12. 
For the purposes of this case, the limitations which are above stated 
may be considered the only limitations imposed upon what shall be 
admitted to the parcels post. 

[3] The requirements made under the authority of article 12, if 
fairly within its scope and not destructive of the convention itself, 
must be deemed to be part of the law of the land. It may be further 
observed that while ail packages are subject to the payment of customs 
duties, and the traffic itself to the customs régulations on the subject, 
and the collection of the customs duties is enjoined, the convention is 
silent on the subject of the conséquences of an infraction of the reve- 
nue laws, and is without any référence to the criminal code or puni- 
tive statutes, or for forfeiture of any right of property or confisca- 
tion of any packages thus forwarded through the parcels post mails. 
Whatever provisions of this character can be extracted from this con- 
vention must therefore first be read into it from the customs laws and 
régulations. Thèse laws and régulations are very drastic and highly 
pénal, as they of necessity must be. 

Certain of the customs requirements hâve been from time to finie 
extended to the parcels post. Customs officers are detailed for serv- 
ice at the post offices and meet the mails on arrivai. By T. D. 21698, 
in 1899, such officers were required to correct the valuations when in- 
adéquate, or supply them when omitted. Forms for this purpose are 
provided. Article 775 of the Customs Régulations of 1908 required 
accurate statements of contents and valuations. Article 815 exempted 
goods from seizure for undervaluations unless the packages contained 
cigars or cigarettes. Subsequently formai entry was required in cer- 
tain cases. In 1909 parcels were limited to a value of $80, and en- 
try required where the foreign market value exceeded that stated by 
more than 25 per cent., or where the value exceeds $100. In 1911 this 
entry was required, whether the goods were dutiable or not We hâve 
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not been able, however, to find any provision for valuations under 
oath or other formalities, except such as would follow where formai 
entry was required. The act of 1909 provides for the forfeiture of 
ail importations accompanied with an attempt to deprive the United 
States of its lawful duties. 

The libel déclares thèse goods to hâve been sent by parcels post, 
and to hâve been seized because of such fraudulent attempt, and prays 
process of forfeiture. Samuel Rubin, as claimant of the property, ex- 
cepts to the information or libel upon the averments of which the 
forfeiture is declared, and by way of demurrer advances the prop- 
osition that no justifying reason for the seizure is set forth. Under 
the acts of Congress preceding that of 1909 it was held that goods 
arriving by parcels post were not liable to seizure for undervaluations 
in the descriptive statement required by the Mexican convention. 
Board of General Appraisers, T. D. 26664, G. A. 6132. This was be- 
cause of the absence of those formalities which accompanied regular 
customs house entries. 

[4-6] The case of United States v. 99 Diamonds, 139 Fed. 961, is 
authority, if any is required, for the proposition that no forfeiture 
can be declared, unless clearly imposed by the law. The exceptions 
are broadly based upon this proposition, and that the drastic provi- 
sions of the act of 1909 do not apply to goods sent by parcels post. 
The argument proceeds upon the omission of thèse provisions from 
the postal conventions, the policy of libéral treatment of such importa- 
tions evidenced by the régulations of the Treasury Department, and 
the ruling that the earlier acts do not so apply. Counsel for the United 
States, conceding there could be no forfeiture under the former acts, 
earnestly contend that the Panama Hats Case rules that there may 
be under the act of 1909. We are unable to follow this argument to 
the conclusion reached. In the Panama Hats Case the importation 
was unclaimed by the consignée. In conséquence of this the shipment 
went into a gênerai order warehouse. Hère it was open to claim and 
entry by the consignée at any time within 12 months. In the absence 
of such claim and entry, the goods were subject to sale at auction. No 
such claim was made. A forfeiture, it is true, was upheld in the ab- 
sence of any formai entry; but there was the élément of a formai 
consular invoice in triplicate and a valuation under oath in accordance 
with the requirements of the customs régulations. What was ruled 
was that what was done in this case constituted the prohibited "at- 
tempt to introduce merchandise into the commerce of the United 
States," which the act of 1909 visited with forfeiture as a conséquence ; 
there being the added guilt of a fraud upon the revenues. Hère there 
was no valuation under oath, no formai invoice, or invoice of any 
kind, other than a supposititious bill of purchase, no requirement of a 
formai entry, and no sufficient averment in the libel thât the goods 
were the proper subject of entry. There is an averment that the 18 
packages had a value above $100, but the proper unit is the individual 
package, and not the entire numbcr of packages. None of thèse had 
a value exceeding $80. The true value of some of them, as set forth, 
exceeds the value as given by more than 25 per cent. ; but this does 
not render ail subject to entry, nor subject ail to forfeiture. 



126 222 FEDERAL REPORTER 

The conclusion reached is that, although the packages might be held 
for payment of the duty and may be liable to such added duties as 
the customs régulations prescribe, no justification for a forfeiture ap- 
pears by the libel. 

The exceptions are therefore sustained, and the libel dismissed. 



In re AMERICAN PRODUCT CO. 

(District Court, E. D. Pennsylvania. April 12, 1915.) 

No. 4970. 

1. Bankruptcy <§=>345 — Claims — Pbiobities — Sureties. 

Where a contractor incurred debts exceeding the amount of his surety 
bond, and the surety paid the amount of the bond for distribution among 
the créditons for whose protection it was given, and other assets of the 
contractor were being distributed in bankruptcy, the surety's claim 
against the contractor for the amount paid by it was not entitled to share 
in the distribution of the funds until the creditors for whose protection 
the bond was given were paid in full, though with ail other creditors it 
had a right to share dividends. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 534, 
539, 540 ; Dec. Dig. @=>345.] 

2. Bankruptcy <®=>353 — Claims — Priokities— Sureties. 

In such case, a dividend percentage should be found by dividing the 
amount for distribution by the total indebtedness, and awards should be 
made to the gênerai creditors on that basis, and the moneys not so 
awarded should then be distributed to those creditors within the protec- 
tion of the surety bond until their claims were paid in full ; any balance 
remaining to be awarded to the surety. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 541-544; 
Dec. Dig. ®==>333.] 

In Bankruptcy. In the matter of the American Product Company, 
bankrupt. On pétition for review of two orders of the référée. Or- 
ders revoked and modified respectively. 

Frank Rogers Donahue, of Philadelphia, Pa., for Title Guaranty 
& Surety Co. 

Walter L. Sheppard and Porter, Foulkrod & McCullagh, ail of 
Philadelphia, Pa., for Thompson Lockhardt Co. 

Robert W. Finletter, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. In the course of the proceedings 
in this case a question arose which lias been certified to this court for 
décision. It has been certified in the form of two pro forma orders 
made by the référée, to review which separate pétitions hâve been 
filed. In légal effect, however, they involve but one gênerai question, 
and will be so treated. 

[1] The question springs out of this condition of facts: Ameri- 
can Product Company entered into a municipal contract with the city 
of Philadelphia. Following the requirements of the city ordinances, 
which are in turn based upon the acts of assembly, which give coun- 

<£=3For other cases se» sam* toplo & KEY-NUMBER lu ail Key-Numbered Digesta * Indexai 
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cils power to so require, American Product Company gave bond in 
the sum of $34,395, with condition that it would pay ail debts con- 
tracted for work and labor done and materials supplied in the fulfill- 
ment of the contract. Title Guaranty & Surety Company became 
the surety on this bond. The contractor entered upon the perform- 
ance of its contract, and in so doing incurred debts exceeding the 
amount of the bond. Claim was made upon the surety, and suit was 
brought upon the bond in the state court, to which many creditors be- 
came parties by suggestions filed. As the aggregate of the claims ex- 
ceeded the amount of the bond, the surety paid the full sum of its 
obligation into court in payment, and in this sensé in discharge of its 
liability, and the sum thus paid was distributed through an auditor 
pro rata among the claimants. The contractor then went into bank- 
ruptcy, and assets came into the hands of its trustée for distribution. 
When the surety company became surety, it followed the usual course 
in such cases of taking what was in effect the indemnifying obliga- 
tion of the contractor to it as surety, so that upon payment of the bond 
it became the creditor of the principal in the sum of $34,395. The 
total indebtedness of the contractor including this exceeds the sum for 
distribution. A very practical situation, therefore, présents itself. 
The amount of the dividend which each class of creditors will receive 
is affected by the scheme or basis of distribution adopted. 

Among the questions which might arise out of the situation, the 
one which is presented by one of thèse pétitions cornes up in this way. 
Among those who were the beneficiary obligées of the surety bond is 
Thompson Lockhardt Company. The debt due it by the contractor 
was or is $5,744.33. Upon this, through the proceedings spoken of, 
they received a dividend of $1,636.66. They asked the référée to al- 
low them a dividend on the full claim of $5,744.33. He, for the pur- 
pose of raising the question, entered a pro forma orcler disallowing 
the full claim and directing a crédit of $1,636.66 to be made. The 
pétition is to review this order. 

The question raised by the other pétition cornes up in this form : 
The surety company, having made this payment of $34,395, pre- 
sented its claim. The trustée asked that it be rejected. The référée 
by his order allowed it. There is also a pétition to review this order. 
The review involves, however, the question of what is the proper 
principle in accordance with which distribution should be made: The 
logical value of an argument cannot always be determined by the test 
of the results of the application of its déductions to the facts of a par- 
tîcular case. This test nevertheless sometimes has a vérification val- 
ue, and in the case now before us is of utility, in that it présents the 
arguments supporting each side of the controversy in what may be 
called concrète form. Incorporating for this purpose, the essential 
features of the instant case in a supposititious one, we hâve this 
présentation. A corporation secures a municipal contract. It gives 
bond, with surety, in say the sum of $30,000, for the payment of ail 
debts contracted in the fulfillment of its contract. When the time of 
payment arrives, the contractor owes $60,000, and has assets of its 
own of $30,000, to which the surety adds $30,000 in payment of his 
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bond, which is applied to the debts, reducing them to a balance of 
$30,000. The fund for distribution is then $30,000; the debts are 
$60,000, including the $30,000 due the surety. A decree of distribu- 
tion in accoidance with the argument of the petitioners would allow 
them payment of their claims in full. The argument of the surety 
would call for a dividend of $15,000 to the creditors on $30,000, the 
balance due them, and a like amount to the surety. 

We may hâve the aid of further light in our search for the correct 
principle of distribution by varying somewhat the analogue we are 
pursuing. If the debt due the surety be viewed as the loan of $30,000 
to the contracter, and applied by it to the payment of its debts, we 
would hâve presented the case of assets of $30,000, a debt of $30,000 
due the contractors, and a like debt of $30,000 for money loaned. 
This situation would secm to clearly call for a pro rata distribution. 
If, however, we suppose a surety bond, and the surety not to hâve 
made payment, but to hâve postponed meeting the obligation of its 
bond until after the creditors had exhausted tbe assets of the prin- 
cipal, then the condition would hâve been this : A fund for distribu- 
tion of $30,000, with $60,000 due the creditors; a dividend of 50 per 
cent, paid them; and a claim in their hands of $30,000 against the 
surety on the bond. This brings into clear light two thoughts. One 
is that the equities of the bond créditer are affected by the contractual 
obligation into which it has entered. The other is that its equities 
may be affected by the fact of whether it made payment of its obli- 
gation before or after the application of the assets of the principal 
to the discharge of the debts for which it was surety. 

This brings us to the spécial facts of this case. The contract of 
the principal was that ail labor and material claims for work done 
and materials supplied to the work would be paid in full. The sure- 
ty agreed to be responsible for this undertakjng. The only limita- 
tion imposed by the surety was that in no event should its money 
liability exceed $34,395. Within that limitation, therefore, its lia- 
bility for the payment of this class of debts became absolute. As be- 
tween it and the creditors, for whose claims up to this amount it was 
responsible, it is within the équitable principle that, where two parties 
are claimants upon a common fund, one of whom is liable for the 
debt of the other, he cannot, as against that part of the debt of the 
other for which he is responsible, share in the fund. The surety hère 
paid the amount of its bond to thèse creditors. In conséquence, it 
cannot be called upon by them to pay more. Such payment, however, 
does not give it the right to receive back as against them any part of 
what it has so paid. 

We hâve treated the case as if there were no other claimants upon 
the fund other than the creditors to whom the surety was under bond, 
With ail other creditors the surety has the right to share dividends. 
With those to whom it is liable it has no right to share up to the 
lirait of its liability. As presented by the one pétition, thèse creditors 
are content to share in the fund on the basis of the amount of their 
original claims. In so doing they are within their rights. As pre- 
sented by the other pétition, the creditors invoke the principle that as 



GEDDES V. ANACONDA COPPEK MINING CO. 129 

against them the surety company, which is surety to them, cannot lay 
claim to the assets of the principal until those for whôse claims the 
surety company is surety hâve been paid in full. 

[2] So seems the case to stand on gênerai principles. It only re- 
mains to inquire whether the Bankruptcy Law in any way modifies 
thèse rights. It is sufficient to observe that we do not find that it 
does, except under conditions which do not exist hère, and no such 
claim is made by counsel. It follows that the pro forma orders made 
by the référée should each be revoked, and this is accordingly done. 
If the record is in shape for final disposition of ail matters pending 
before the référée, a decree for this purpose may be submitted by 
counsel. If no such decree is asked for within five days, the report 
is referred back to the référée, the cause to be proceeded with in ac- 
cordance with this opinion. In such event, the principles of distribu- 
tion which are to be followed are, for the convenience of the référée, 
recapitulated as follows : 

1. The debts of the bankrupt are to be ascertained and classified. 
One class is to be made up of such debts as are within the protection 
of the surety bond ; the other, of ail other debts, or such divisions 
thereof, necessity for the separate statement of which may arise. 

2. The surety company is entitled to share with ail creditors of the 
bankrupt, but not to the préjudice of the beneficiary obligées of the 
bond on which it was surety. 

3. The labor and material supply creditors, to the amount of their 
claims within the protection of the surety bond, are entitled to pay- 
ment in full of the respective sums due them before the surety com- 
pany is entitled to receive any share in the assets of the bankrupt. 

4. As a practical method of working out thèse equities, a dividend 
percentage may be found by dividing the total indebtedness of the 
principal into the amount for distribution, and awards made to gênerai 
creditors on this basis. The moneys not so awarded are to be dis- 
tributed to those creditors who are within the protection of the surety 
bond for the part of the debts due them which is so protected, until 
they shall hâve received payment of such part of their claims in full. 
The balance for distribution, if any, is to be awarded to the surety 
company. This may necessitate the formai proof of the surety 's 
claim, and the order with respect to this is modified to this extent. 



GEDDES et al. v. ANACONDA COPPER MINING CO. et aL 

(District Court, D. Montana. May 1, 1915.) 

No. 1086. 

1. Corporations ©=>519 — Propebty — Sales — Adequacy of Price — Evidence. 

In a suit by minority stockholders of a mining corporation to set aside 
a sale of the company's property to another corporation in exchange for 
stock of the other corporation, some of the directors being common to 
ooth corporations, évidence held not to show that an adéquate price was 
obtained for the property. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2085, 2088- 
20S9, 2091, 2093 ; Dec. Dig. <S=>519.] 

€=sFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgesti A Indexa» 
222 F.— 8 
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2. MlHES AND MlNERALS <§=105 — MlNINO CORPORATIONS — POWEBS— SALE OF 

Peoperty. 

Where a mining corporation was dormant or had been unprofltable for 
a long period, and its property could be worked only after a great ex- 
pense, the directors cannot be compelled to borrow the money to résume 
opérations and to explore further for ore, but the corporation has a com- 
mon-law power to sell its property without unanimous consent of its 
stockholders. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dig. §§ 229, 
220% ; Dec. Dig. <g=sl05.] 

3. Corporations <g=31S — Acts of Directors — Good Faith — Burden or 

Proof. 

ïhe rule that, where there is a conflict of interest in the discharge of a 
flduciary duty, the transaction, if not void, may be impeached by the 
beneficiary, and will be closely scrutinized by the courts, and set aside if 
the trustée does not establish its faimess, applies to a sale of its property 
by one corporation to another, where soine of the directors are conimon 
to both corporations, though the common directors do not constitute a ma- 
jority of either number. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1363, 1364 ; 
Dec. Dig. <@=>318.] 

i. Corporations <§=>377— Property — Co.weyances — Exchange for Corpo- 
rate Stock. 

A corporation cannot, without unanimous consent of its stockholders, 
exchange its property for stock in another corporation, unless a disposi- 
tion thereof was immediately necessary, and a cash purchaser could not 
be obtained, or a substantially larger sum could be realized from the ex- 
change than from a sale. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1531-1534; 
Dec. Dig. <S=377.] 

5. Corporations ©=3318 — Sale of Stock — Suit to Set Aside — Relief 

AWARDED. 

Where the évidence does not show that a sale of property of a corpora- 
tion, which could sell its property without unanimous consent of its stock- 
holders, but which was rnade to another corporation who had common 
directors, was for a greater priée than could hâve been obtained in open 
sale, the sale will not be unconditionally set aside; but a public resale 
will be ordered, the property to be struck off ta the highest bidder, if 
thereby a greater amount is realized — otherwise, the former sale to re- 
main undisturbed. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1363, 1364 ; 
Dec. Dig. ©=»318.] 

In Equity. Suit by Peter Geddes and others against the Anaconda 
Copper Mining Company and others to set aside a sale of property 
of a corporation, Decree rendered, directing a public sale of the 
property on condition that a greater price be received than was re- 
ceived at the former sale. 

Walsh, Nolan & Scallon, of Helena, Mont., for plaintiffs. 

C. F. Kelley and L. O. Evans, both of Butte, Mont., W. B. Rodgers, 
of Anaconda, Mont., and D'Gay Stivers, of Butte, Mont., for défend- 
ants. 

BOURQUIN, District Judge. This is a suit by minority stockhold- 
ers of the Alice Company to avoid an executed sale of ail Alice prop- 
erty to the Anaconda Company (both défendant corporations) for stock 

<S=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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of the latter. It will suffice to say the grounds alleged are that the 
Anaconda is of a copper combine in unreasonable restraint of inter- 
state trade, and that to serve its purposes therein it secured control of 
Alice, and against plaintifïs' dissent accomplished said sale for an im- 
proper and inadéquate considération. The answer is of déniais and 
justification, sufficiently hereinafter appearing. Disposition of said 
stock was enjoined pending suit. 197 Fed. 860. 

The court refrains from determining the issue involving the Sher- 
man Anti-Trust Act, because unnecessary, in that ail the relief war- 
ranted is otherwise awarded. Furthermore, in Wilder v. Refining Co., 

236 U. S. 165, 35 Sup. Ct. 398, 59 L. Ed. , decided by the Suprême 

Court February 23, 1915, it is emphasized that for familiar reasons 
the act is not available, in attack at least, save as in it provided, viz., 
at the suit of the government to dissolve and enjoin and punish con- 
duct by it made unlawful, and at the suit of private parties injured by 
its violation to recover the treble damages it awards. This gênerai 
language is beyond the necessities of the décision and will not conclude 
the court in a case like this at bar. Shawnee Compress Co. v. An- 
derson, 209 U. S. 423, 28 Sup. Ct. 572, 52 L. Ed. 865, indicates that in 
a proper case minority stockholders may enjoin and undo corporate 
acts ultra vires, because of violation of the Sherman Act. Act July 
2, 1890, c. 647, 26 Stat. 209. For though said case involved a contract 
not fully executed and though the basis of the décision is somewhat 
vague, it must rest upon the Sherman Act to whatever extent inter- 
state commerce was involved, in that in respect thereto the said act 
monopolizes the field. And see Boyd v. Railway Co. (D. C.) 220 Fed. 
180. 

[1] Corning direct to the issues upon which this décision is based, 
the court finds that the price paid for the Alice property was sub- 
stantially inadéquate, and because thereof, of the methods of sale, 
of the nature of the considération and its intended disposition, and of 
the dissent of Alice minority stockholders (plaintiffs), the court con- 
cludes that plaintiffs are entitled to relief. 

[2] At the rime of sale Alice was dormant. Its long-time spécifie 
opérations for silver had finally failed, and it was in debt, its plant de- 
stroyed, its mines closed and flooded, an expense, and unprofitable for 
some 17 years next prior to the sale. Alice was ripe for dissolution 
and distribution of its assets to stockholders. Although it had large 
bodies of unworkable zinc-silver ores, and much virgin ground, under 
such circumstances no rule of law obligates a corporation to borrow, 
if possible, necessarily large sums of money to pay debts and expenses, 
or to enable it to rehabilitate its mines and experiment and explore, 
however desirous minority stockholders might be to assume the risk; 
for that is matter of judgment, in which the majority control. By rea- 
son of the circumstances there was common-law power, coextensive 
with any possibly given by statutes or articles, without unanimous con- 
sent to sell ail Alice property. This property consisted of about 140 
acres of fairly compact mining ground, embracing three-quartefs of 
a mile of the Rainbow, the great Iode that first made Butte f amous for 
silver. Its many claims contained other Iodes and unexplored ter- 
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ritory. Its known silver ores werë exhausted, but ït lias large bodies 
of zinc-silver ores, the discovery of a process to reduce which was not 
hopeless at the time of sale, nor now. Though the Rainbow Iode is 
without the copper section of the Butte district, and is not known to 
contain copper ores of value, from a trace to above 1 per cent of cop- 
per had been f ound in some indefinite places and extent in Alice. 

Défendants' experts testify that in Alice copper is a remote possi- 
bility; plaintiffs', that it is a geological probability. The former are 
of opinion the price paid for Alice — 30,000 shares of Anaconda, of a 
market value of $1,500,000, and assumption and payment of ail Alice 
obligations and debts, indefinite in aniount — was fair and libéral to 
Alice; the latter, that Alice was worth at least $3,000,000, and one of 
them, Walter Harvey Weed, déclares he would hâve advised against 
sale because of "nnearned incrément" from development and discov- 
eries tending in Alice's direction, and that at $5,000,000 to bring to the 
producing stage Alice "is a very good gamble." John D. Ryan testifies 
the price for Alice was arbitrarily fixed — "it had to be ; it could not 
be otherwise" — and Weed inclines to the view that mining values are 
arbitrary. Ryan further testifies that "on a gamble" in 1906, having 
purchased controi of Alice at the rate of $600,000 for the whole, 
from the standpoint of Alice he believes the sale to Anaconda for 
$1,500,000 was a "very good trade and a very good profit," and that 
since Anaconda's resources and not too distant workings would enable 
it to more cheaply explore Alice at depth in the "spéculative hope" of 
finding something, from the standpoint of Anaconda it was a justifiable 
purchase, and Anaconda "could well afford to take the gamble in- 
volved." (Of course, when Ryan bought controi of Alice, its quota- 
tions immediately rose. One of plaintiffs contributed 11,000 shares 
of Alice to the Ryan purchase and immediately purchased more at a 
much higher price.) 

It would serve little to détail the facts, circumstances, and reasoning 
by which the parties arrive at their widely différent conclusions, for 
the f act remains that upon the gamble, inspired by possibilities or prob- 
abilités, hopes or expectations, Anaconda paid for Alice an arbitrary 
price of $1,500,000 plus. If there is any reason to believe this was the 
limit, that an open field would not hâve produced a purchaser more 
optimistic and less conservative than Anaconda, and who would hâve 
paid more, it is not apparent. 

It is clear there is no market value for such properties. Their price 
is arbitrary. It is not alone the value in sight, but also ail that hopes 
of valuable discoveries or ability to resell to the spéculative public will 
inspire some one to pay ; and this often involves more in the nature of 
the personal équation than accurate knowledge or scientific attainment. 
Anaconda paid a large price, but in view of the extent and history 
of Alice and of the district — the latter's tendency to confound experts 
by unexpected discoveries supporting the prospector's dictum, that "ore 
is vvhere you fmd it" — the price was not so large that it can be said 
it is clear there w'as no reasonable prospect of a larger price. Ana- 
conda could afford to pay more than any other, but the question is : 
Did it pay more than any other would hâve paid? And in view of the 
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common directors of vendor and vendee the minority stockholders were 
entitled to hâve this question answered by the acid test of a public 
sale in open market, whereat Anaconda might hâve purchased if 
the highest bidder. An arbitrary price is prima fade* unreasonablê, 
and when assailed as unfair under circumstances like those involved, 
who défends it as reasonable must prove it. 

[3] Because of common directors the learned judge who granted the 
injunction held the burden was on défendants to clearly demonstrate 
the sale was fair, and the case was tried on that theory. This burden 
has not been sustained. It is not clear the price paid was substantially 
adéquate, and so the court finds it was not. 

It is impossible to reconcile the cases upon the law of common direc- 
tors. See Cook, Corporations, § 658 et seq. ; Thompson, Corpora- 
tions, §§ 1242, 1243 ; Thomas v. Railway Co., 109 U. S. 522, 3 Sup. 
Ct. 315, 27 L. Ed. 1018; Leavenworth v. Railway Co., 134 U. S. 689, 
10 Sup. Ct. 708, 33 L. Ed. 1064. The rule is a good one, and gên- 
erai, that wherever fiduciary relations exist and in discharge of duty 
there is conflict of interest, if the transaction is not void, as it often is, 
it is open to impeachment by the beneficiary, will be closely scrutinized 
by the court, and if the trustée does not make manifest its fairness it 
may be set aside or other relief granted. Corporate transactions like 
this at bar ought to be subject to this rule. That the common directors 
were not a majority of either board is a différence in degree, but not 
in principle. They may hâve dominated the board. In both cases is 
divided duty, conflicting interest, possible impaired judgment of un- 
known effect, dimculty of proof, and danger to stockholders. In either 
case inadequacy of price is unfairness, and condemns without further 
inquiry in an attempt to détermine whether due to corruption or hon- 
est, but mistaken, judgment unconsciously swayed by adverse interest. 
There is no safety otherwise. 

The sale was incident to a consolidation of Butte copper properties, 
and to ail intents and purposes was by Butte-Coalition to Amalgamated, 
by reason of interlock and control in the relations of eight or nine cor- 
porations involved. Ryan was vice président and director of Butte- 
Coalition, and président and director of Amalgamated, and he was 
président and director of Alice, and director of Anaconda. B. B. 
Thayer was director of Butte-Coalition, and he was président and di- 
rector of Anaconda. Not a majority of any board, the power and in- 
fluence of Ryan and Thayer are obvious. It is fair to say, however, 
that though their private interest was not inquired into, and though 
their future lay with the quick, and not with the dead, of thèse corpo- 
rations, there is nothing to inspire belief that they aimed at aught but 
fair bargaining, or that they designed injury to Alice and consciously 
abused their trust. Préjudice to Alice would be betrayal of Butte- 
Coalition, organized by Ryan, and of his associâtes and f riends. Ryan 
knew less of Alice than was known to its stockholders f rom inspection 
and reports. He had not seen its flooded depths, but to one of plain- 
tiffs they were familiar. 

Some 2,000 feet from any Alice territory, and in part within veins 
that may penetrate it, there was Anaconda incipient development of ore 
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chutes and production of copper, locally encouraging and known to 
Ryan, but of little conséquence in relation to Alice value and sale. 
Alice was idle vvhen Ryan purchased control and at cost transferred it 
to Butte-Coalition, and it so continued, but from no purpose but re- 
luctance to then take the hazard of its financing and opération. It was 
more or less continuously worked in a small way by lessees, and was 
open to examination and experiment upon its zinc-silver ores by any 
one. Therein was earlier failure of costly efforts, and during Butte- 
Coalition's control of Alice there were two extensive investigations by 
large zinc operators, both of whom reported adversely thereon. The 
magnitude of the price paid for Alice does not warrant suspicion ; oth- 
erwise, the larger the price the greater the suspicion, neither logic nor 
law. However, common directors and inadequacy of price invoke the 
rule aforesaid. 

[4] Additional ground for relief is that the transaction was not a 
sale, but a swap. One year thereafter proceedings were instituted to 
dissolve and distribute the stock to Alice stockholders. Now, Alice 
had not capacity to acquire corporate stock, save under exceptional 
circumstances — that disposition of its property was of urgent and im- 
médiate necessity, and that no cash purchaser was available, or that by 
trade a substantially larger sum could be realized, or the like — absent 
hère. It is of the contract between corporations and their stockholders 
that any sale of ail corporate property to distribute proceeds to stock- 
holders shall be for money, the ultimate measure of value. A stock- 
holder is not bound to accept anything but money for his équitable 
share of corporate property, nor bound to permit a sale to be made 
for other chattels or goods to be distributed. Although Alice directors 
personally contemplated sometime dissolution of Alice and distribu- 
tion of the Anaconda stock, not finding expression in contemporaneous 
board action, it did not deprive the taking of the stock of the quality 
of a permanent investment. 

In respect to this latter ground for relief the cases are likewise in 
conflict, perhaps more in relation to the nature of than to the right to 
relief. See Cook, Corporations, § 671. The instant case in principle 
resembles Mason v. Pewabic Mining Co., 133 U. S. 50, 10 Sup. Ct. 224, 
^53 L. Ed. 524. The différence between them is also of degree only. 
For a proposed sale of ail property of a corporation in process of dis- 
solution by the majority to a new corporation by them organized, and 
for its stock to be distributed to the former's stockholders, is substan- 
tially like an executed like sale for like considération and purposes by 
a majority of a corporation contemplating dissolution to another cor- 
poration in which they are interested, so far as the rights of minority 
stockholders are concerned. The rule of the Pewabic Case is that 
any stockholder can insist that any sale of ail corporate property upon 
dissolution shall be to the highest bidder for cash, and not to a cor- 
poration in which the majority are interested and for its stock at priées 
fixed by them. It will be remembered that Butte-Coalition controlled 
Alice and was heavily interested in Anaconda by reason of a trade of 
its own mining property— that is, the Red Métal property — to Ana- 
conda for 500,000 shares of Anaconda stock. 
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[5] In tlie matter of relief to be granted, it appears plaiutiffs own 
12,560 shares of Alice, of 400,000 shares outstanding. At the time of 
sale Butte-Coalition owned about 234,000 said shares. The sale was 
ratifïed by 289,590 shares, and opposed by 5,500. The answer allèges 
that since this suit commenced Alice stockholders anxious to receive 
their proceeds of the sale were accommodated by Amalgamated ex- 
changing Anaconda stock for Alice stock upon the basis of the sale, 
to the extent of 353,446 Alice shares, and which includes that of Butte- 
Coalition, but no proof was made thereof. In any event, at least 34,- 
000 shares of Alice are owned by others than the parties hereto and 
Amalgamated. A court of equity will model relief so that ail parties 
in interest, whether bef ore the court or not, will be protected. 

As before stated, the majority could lawfully sell Alice. The mi-, 
nority's right was a fair sale for money, to the end that each thereof 
received in money the value of his equity in Alice property. Their 
présent right is to sufficient relief to still accomplish that end. The 
sale is not to be unconditionally set aside, however; for, unless the 
property can be sold for more, the interests of ail the parties hereto, 
and of those stockholders who neither appeared nor complained, re- 
quire it shall not be disturbed. The method of the Pewabic Case will 
be followed as near as may be. The value of the Anaconda stock paid 
for Alice was $1,500,000. Some $300,000 dividends thereon hâve since 
been paid. What was the amount of debts and obligations of Alice 
assumed by Anaconda does not appear. The decree will provide that 
a resale will be made, and provided, when made, if no bid greater than 
the total proceeds to Alice as above be made, and provided thereupon 
défendants pay to plaintifïs and ail those entitled thereto the money 
value of their equity in the proceeds of the sale heretofore made — that 
is, their proportionate share of the market value of the Anaconda stock 
at the time of the sale and of the dividends thereon — no resale will be 
made, and the sale involved will be undisturbed. Thereby défendants 
will gain no advantage, plaintifïs will suffer no loss, and ail Alice stock- 
holders will receive their just dues. 

Further proof will be received, and orders made to enable the decree 
to be executed. 



In re FOX. 

(District Court, E. D. New York. April 10, 1915.) 

Bankbuptct <©=»380 — Offeb of Composition — Pboceedings. 

The purpose of Bankr. Act, July 1, 1898, c. 541, §§ 12, 58, SO Stat. 549, 
561, as amended by Act June 25, 1910, c. 412, §§ 5, 9y 2 , 36 Stat. 839, 841 
(Comp. St. 1913, §§ 9596, 9642), providing that a bankrupt may offer, 
either before or after adjudication, terms of composition, after, but not 
before, ne has been examined, and that in compositions before adjudica- 
tion the bankrupt ^hall file the required schedulés, and the court shall 
call a meeting of creditors for the allowance of claims and examinatlon 
of the bankrupt, and declaring that creditors shall hâve at least ilO days' 
notice of hearings on applications for confirmation of compositions, meet- 
ings of creditors, etc., is to shorten the time necessary in cases of honest 
composition, and do away with the necessity of waiting for adjudication, 

€=»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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first meeting, and subséquent notice of the meeting to prove daims, and 
of offer of composition, and an oiïer may be presented at the first meet- 
ing of créditera and the examination of the bankrupt, provided that no- 
tice that the offer will be made and considered is given to the creditors 
who may wish to prove their claims or participât© in the élection of a 
trustée, and their rights are not affected, unless they wish to* oppose 
the composition and make sure that their claims are presented and al- 
lovved. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 577; Dec. 
Dig. ©=>380.] 

In Bankruptcy. In the matter of William Fox, bankrupt. Pro- 
ceedings for approval of composition. Offer of composition rejected. 

Harold Remington, of New York City, for objecting creditors. 

Virgil Guernsey, of Jamaica, N. Y., and Lesser Bros., of New York 
City, for other creditors. 

Blau, Zalkin & Cohen, of New York City (Maurice P. Davidson, of 
New York City, of counsel), for bankrupt. 

CHATFIELD, District Judge. The alleged bankrupt conducted a 
shoe store and made an assignment for the benefit of creditors, which 
was followed in a very short time by an involuntary pétition in bank- 
ruptcy. The assignée has remained in possession of the bankrupt's 
property, and, apparently without spécifie authority of this court, has 
allowed the bankrupt to proceed with the conduct of his business, 
upon the assumption that a composition was to be offered and that the 
creditors, generally, were in favor thereof. 

The record shows that the bankrupt's property at ail times was suf- 
ficient to pay 30 or 35 per cent, of his debts, if not more than that 
amount, aiid even after the lapse of time which has been consumed 
by thèse proceedings, there would seem to be sufficient stock to pro- 
duce an amount equal to that which the creditors would receive under 
the composition, if the composition were paid in full. 

The offer of composition was 10 per cent, cash and 15 per cent, in 
notes, thèse notes to be indorsed by a member of the bankrupt's fam- 
ily, who seems to hâve no great amount of property which would 
furnish security to the creditors, although he seems to be abundantly 
able to assist the bankrupt in carrying out the composition, if he and 
the bankrupt continue in their désire to do so. 

It appears that about the time the pétition was filed a meeting of 
creditors, some of whom had been in consultation prior thereto, dis- 
cussed the offer of the bankrupt to pay 25 cents on the dollar and 
agreed thereto. As it subsequently turned out, the creditors making 
this agreement comprised a majority both in number and amount, 
even though some of the claims might be attacked or their amount 
reduced. 

The creditors who did approve of the composition signed a written 
acceptance of the proposed offer. Subsequently adjudication was had, 
and the bankrupt filed his schedules and arranged for a first meeting 
of creditors. In connection with this first meeting, the référée in bank- 
ruptcy sent out a notice to the effect that a meeting would be held on 

£^>For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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the 15th of December, 1914, to consider an offer of composition made 
by the said bankrupt of 25 per cent., for the examination of the 
bankrupt, filing of claims, etc. 

At this meeting of creditors opportunity for the élection of trustée 
and examination of the bankrupt was given, and thereafter the formai 
offer of composition was presented to the creditors, on behalf of the 
bankrupt, and their opinion thereof noted by the référée, who reported 
to the court that a majority in number and amount favored the compo- 
sition, and also reported the claims proven. 

The bankrupt thereafter deposited the 10 per cent, in cash and the 
incomplète notes (the date being left to be filled in when determined), 
and after proper advertising and notice to ail creditors a hearing for 
confirmation was had. At this hearing objections were made and 
spécifications filed by certain creditors, who comprised a considérable 
proportion both in numbers and amount of the merchandise creditors 
of the estate, and who are entitled to careful considération of their 
objections, because of the nature of the différence of opinion which has 
arisen. The spécifications of objection, 14 in number, were referred 
for hearing, and the spécial commissioner has reported that 4 of them 
should be sustained as sufficient to overthrow the composition offer. 

We can disregard the spécifications of objection not sustained by 
the commissioner, which include failure to keep books, concealment of 
property, and the giving of false testimony in certain particulars. 

The lâst 2 of the 4, which he sustains, charge that the offer of 
composition was not properly made under the bankruptcy statute, and 
could not be considered for the reason that the bankrupt did not wait 
until the first meeting of creditors, and after examination in open court 
had been completed, to présent his offer of composition and to send 
out a 10 days' notice of a meeting to consider that offer. 

Argument upon this point has been made at considérable length, but 
a considération of the statute simplifies the matter. The law as orig- 
inally passed provided, in section 12 : 

(a) "A bankrupt may offer * » * terms of composition to his creditors 
after, but not before, he has been exanrined in open court, or at a meeting of 
his creditors, and has filed" schedules, etc. "(b) An application for the con- 
firmation of a composition may be filed in the court of bankruptcy after, but 
not before, it has been accepted in writing by a majority in number of ail 
creditors whose claims hâve been allowed, which number must represent a 
majority in amount of such claims, and the considération," etc., deposited. 
"(c) A date and place," etc., "for the hearing upon each application to con- 
firm shall be fixed. (dl The judge shall confirm g. composition If satisfied 
that (1) it is for the best interests of the creditors," etc. 

The law provided that claims could be proven within one year, and 
by section 58 creditors were to hâve 10 days' notice (1) of ail examina- 
tions ; (2) of ail hearings upon applications for the confirmation of 
compositions; (3) of ail meetings of creditors, it being évident that 
the year within which claims could be proven could not be shortened 
for the "purpose of considering a composition," without giving notice 
to those creditors who might wish to file their claims and vote upon 
the question of composition. 

The Suprême Court provided by form 60 for a notice to be given by 
the bankrupt, reciting the fact that a composition had been offered, 
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and praying for a meeting of creditors to act upon the proposition for 
a composition. 

It is évident that the real purpose of this meeting of creditors was 
to give opportunity for the creditors to put themselves in a position 
to be recorded for or against the composition, and to prove their 
claims, in case question was raised as to those claims as scheduled. 
The ordinary procédure would be the présentation of the offer of 
composition at the regular first meeting of creditors, and then the 
sending out of a further notice for a meeting to take up the ofïer of 
composition. After the report thereon, with the allowance of claims, 
form 61 would be used by the bankrupt, to show that he had com- 
plied with the statute, and to ask the court to proceed under the provi- 
sions of section 12 (c) above stated. 

It soon became évident, in administering the Bankruptcy Law, that 
the delay required for the return of the subpœna and the entry of an 
order of adjudication, the filing of schedules, and the calling of a first 
meeting, when followed by 10 days' notice of hearing to consider the 
offer of composition, and then with 10 days' further notice of the con- 
firmation, created unnecessary delay and expense, in cases where no 
prolonged investigation or litigation was necessary. 

Relief was had in two ways: (1) By the amendment of the act, which 
will be stated subsequently ; and (2) by giving notice to the creditors 
in advance that the bankrupt would présent an offer of composition as 
soon as he was entitled to under the law, thus notifying them that, if 
they wished to hâve the standing of creditors whose claims had been 
proven before the offer of composition was considered, they should 
présent their claims or see that their claims were admitted by the bank- 
rupt at the proper amount before the offer of composition was con- 
sidered. 

There is nothing in the statute requiring notice of the offer of com- 
position as such, nor is there anything which would prevent any créd- 
iter from approving or consenting to an offer of composition at any 
time, whether before or after it has been presented to the court. There 
is nothing in the law which would require any meeting of creditors to 
consider the composition offer, until it cornes up for confirmation, ex- 
cept that, as has been said, the creditors are entitled to an opportunity 
(after 10 days' notice of the proposed compromise) to présent their 
claims, and inasmuch as the certificate of the référée (that the bank- 
rupt has not been guilty of any acts or failure to perforai duties such 
that he would not be entitled to a discharge) is necessary, it would ap- 
pear that at least 10 days' notice of the time when the référée pro- 
posed to make this certificate, in which to fix the status of the claims 
that might be voted upon the composition, should be had. 

The other change came by Act June 25, 1910, which provides that 
section 12, subd. (a), of the Bankruptcy Law should be amended to 
read as f ollows : 

The "bankrupt may offer either before or after adjudication terms of com- 
position to his creditors, after, but not before, he has been examined," etc. 
"In compositions before adjudication the bankrupt shall file the required 
schedules, and thereupon the court shall call a meeting of creditors for the 
allowance of claims, examination of the bankrupt, and préservation or con- 
duct of estâtes," etc. 
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It will be seen that the amendment to the first part of the statute was 
accomplished by the forcible interjection of the words "either before, 
or after adjudication," without référence to their effect upon the bal- 
ance of the sentence. Whatever effect was accomplished must there- 
fore hâve been intended. The idea of Congress in providing that a 
bankrupt can offer a composition before adjudication, but after he has 
been examined in open court, and that upon filing schedules and sug- 
gesting a composition the court shall call a meeting for such examina- 
tion, shows rather clearly that the words "after but not before he has 
been examined in open court" (while not repealed) were made to mean 
that the bankrupt might advance the time of examination and there- 
after might présent at once the offer of composition. Thus the pur- 
pose of Congress was plainly to shorten the time necessary in cases 
of honest composition, and to do away with the necessity of waiting 
for adjudication, first meeting, and subséquent notice of the meeting 
to prove claims and of the offer of composition. Such being the pur- 
pose of the amendment, it would be unwise for the court to so inter- 
pret the law that a composition offer after adjudication must suffer 
an unnecessary burden. The argument of the objecting creditors, that 
ail safeguards suggested by the statute, and ail possibility of investiga- 
tion and examination, should be extended rather than eut down, does 
not persuade the court that unnecessary delay should be caused. On 
the other hand, ail saving of time is désirable, unless objection is made 
by some one, or unless suspicion is aroused by the circumstances of 
the cases, and then ail necessary time for investigation should be 
granted, in the cases where investigation is needed, rather than in those 
where it is not. 

For thèse reasons, it cannot be held that the first spécifications upon 
which the commissioner has based his recommendation that the compo- 
sition be disapproved are well founded. The offer of the bankrupt and 
the approval of certain creditors were matters which, unless the ap- 
proval was withdrawn, could be presented as soon as the first meeting 
and the examination of the bankrupt had been completed. Notice that 
the offer would be made and considered, and that those who might 
wish to prove their claims and be sure of their position, or participate 
in the élection of a trustée, could attend, was sufficient to protect them 
in their rights, and, as a matter of f act, their rights would not be affect- 
ed unless they wished to oppose the composition and to make sure that 
their claims were presented and allowed. 

It is not necessary to go into the merits of the other grounds stated 
by the commissioner. They are findings of fact, and there is testi- 
mony tending to support the findings, and they will be confirmed. He 
has found that false testimony was given, and that the offer is not 
to the advantage of the creditors. The offer apparently contemplâtes 
payment of 10 per cent, in cash within 30 days after the confirma- 
tion of composition. If this could hâve been carried out, and if 
the business has been kept open in the meantime, the évidence show- 
ing that the property on hand would more than equal the amount to 
be paid creditors under the composition, makes it plain that the com- 
position is not to the best interests of the creditors unless the pay- 
ment offered be made substantially in cash. 
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The commissioner bas reported that, if a cash offer of 25 per cent. 
be made, he would consider the amount sufficient to justify a finding 
that the composition was for the best interests of the creditors. The 
bankrupt should make a new offer of composition, and remove the 
objections raised by the spécial commissioner after a deposit of the 
total amount in cash, if he is so advised. 

The recommendation will be confirmed, and the présent offer of com- 
position rejected. 



AMERICAN SURETY CO. OF NEW YORK v. CONWAY et al. 
(District Court, D. New Jersey. April 24, 1915.) 

1. Fraudulent Conveyances €=265 — Remédies or Creditors — Pleading — 

Issues. 

A prayer In a creditors' bill to set aside a conveyance by the debtor 
as fraudulent, which asks that défendants, or some of them, shall pay 
the amount due on the judgment, is servieeable only when predicated on 
proper allégation that the défendants sought to be reached hâve obtained 
some pecuniary beneflt from the land fraudulently conveyed, and is 
not applicable to défendants expressly omitted from the parts of the bill 
charging the receipt of pecuniary beneflt, especially where the bill fur- 
ther shows that such défendants had no other connection with the al- 
légea fraud than that of serving as conduits through which the légal 
title to the land passed to the présent holders. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
760, 761 ; Dec. Dig. ®=>265.] 

2. Fbaudulent Conveyances <§=»235 — Accounting — Parties. 

In a creditors' bill to set aside a conveyance by the debtor to a de- 
fendant, who conveyed to codefendants, who reconveyed to défendant, 
and for an accounting for rents and profits, an aecounting cannot be had 
against codefendants, unless the conveyance by the debtor to défendant 
is set aside as fraudulent, and défendant and codefendants are neces- 
sary parties. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Dec. Dig. 
<g=>235.] 

3. Fbaudulent Conveyances <®=»256 — Remédies of Creditors — Necessary 

Parties. 

In a creditors' suit to set aside a conveyance by the debtor, since de- 
ceased, the administrator of the deeeased debtor, and the présent holder of 
the légal title are necessary parties. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 751, 752 ; Dec. Dig. <©=256.] 

4. Removal of Causes <$=>48 — Separable Conteoveesy. 

A judgment creditor's suit to set aside a conveyance by the debtor, 
since deeeased, as fraudulent, brought in a state court against the ad- 
ministrator of the debtor, the présent holder of the légal title (both of 
whom are résidents in the district where suit is brought), and third per- 
sons obtaiuing a conveyance from the debtor's grantee and reconveying 
to the grantee, and for an accounting of rents and profits, does not pré- 
sent a separable controversy between the third persons, residing in an- 
other state, and the plaintiff, and the nonresidents are not entitled to hava 
the cause removed to a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 93, 
94 ; Dec. Dig. ©=48.] 

<fc=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the American Surety Company of New York 
against William F. Conway and others. On motion to remand to state 
court. Granted. 

Pitney, Hardin & Skinner, ôf Newark, N. J., for complainant. 
McCarter & English, of Newark, N. J., for removing défendants. 

RELLSTAB, District Judge. The complainant, a résident of the 
state of New York, claiming to be a judgment créditer of the estate 
of James Conway, deceased, on behalf of itself and other creditors 
of said James Conway similarly situated, filed its bill in the New Jer- 
sey Court of Chancery for the purpose of having certain conveyances 
of land by the said James Conway declared to be in fraud of such 
creditors. The défendants who removed the cause into this court, 
viz., Edward B. Reiley and Bessie A. Reiley (his wife), and John F. 
McGrath and Frances A. McGrath (his wife), réside in the state of 
Connecticut. The remaining défendants réside in the state of New 
Jersey. 

The bill charges, in substance, and so far as pertinent to the ques- 
tions presented on this motion, that the said James Conway conveyed 
six of the twelve therein described tracts of land to his son, William 
F. Conway; that said William F. Conway conveyed three of such 
tracts to Edward B. Reiley and the remaining three to John F. Mc- 
Grath, who respectively, each joined by his wife, reconveyed the 
same to him; that such six tracts with others (also alleged to be af- 
fected by such fraud), were afterwards conveyed by said William 
F. Conway to Isabelle E. McGrath, who thereafter became the wife 
of the said William F. Conway; and that ail said conveyances were 
in fraud of complainant's rights as a creditor, and to place such lands 
beyond the reach of the ordinary process of law. The bill also al- 
lèges that said James Conway died possessed of "no real estate 
the légal title to which stood in" his name; that letters of admin- 
istration upon his estate were issued to his daugher, Mary L. Con- 
way Mason ; that the said James Conway, during his life, and 
his heirs since his death, hâve possessed and received the rents, is- 
sues, and profits of said lands "as fully to ail intents and purposes as 
if said pretended conveyances had never been made" ; and that com- 
plainant had applied to the relatives (by blood and marriage) of said 
James Conway to pay it his said indebtedness, but that they had re- 
fused to do so. The bill prays, in addition to the usual prayers for 
process, answer, discovery, a sale of the lands for the benefit of com- 
plainant, and gênerai relief, that it may be decreed that the said Isa- 
belle E. McGrath Conway hold such tracts of land — 

"in trust for the heirs of the said James Conway, subject to the lien of the 
indebtedness of the said James Conway to your orator, and that the heirs 
of the said James Conway (William P. Conway, Mary L. Conway Mason, and 
Helen D. Conway Kelly, son and daughters) are the bénéficiai owners of said 
real estate, and that your orator's said lien by reason of the indebtedness of 
the said James Conway, now deceased, to your orator, may be established as 
against said lands and premises, and that the said défendants, or some one 
of them, may be decreed to pay to your orator the full amount due and owing 
te it on the said; judgment, with interest and costs thereon." 
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The ground of removal is that there exists — 

"in the cause a separable controversy between the complainant and the four 
défendants résidents of Connecticut, to wtoich said controversy the remain- 
ing défendants were not necessary parties, and which can be wholly deter- 
mined without their présence." 

[1, 2] The bill does not allège that the défendants who removed the 
cause were asked to pay the complainant's judgment, nor that they at 
any time possessed any of said lands, nor that they received any of 
the profits derived therefrom. With regard to such possession and 
profits, the allégations of the bill are, as noted, that others than 
they had such possession and enjoyed such profits, and it is the de- 
fendants other than those residing in Connecticut who it is specifically 
prayed shall render an accounting and pay over such rents and profits. 
Except for that part of the prayer, viz., "that the said défendants, or 
some one of them, may be decreed to pay to your orator the full 
amount due and owing to it on the said judgment," there would not 
be the slightest basis for the claim that as between such défendants, 
and the complainant there is a separable controversy, etc. Such a 
prayer, while often used in creditors' bills, is serviceable only when 
predicated upon the proper allégation that the défendants sought to be 
reached thereby hâve obtained some pecuniary benefit from the lands 
fraudulently conveyed. So construed, it is not applicable to the Con- 
necticut défendants, because, as already stated, they are expressly 
omitted from the parts of the bill which charge the receipt of pecuniary 
benefit by reason of such fraudulent conveyances, and from the spé- 
cifie prayer founded on such allégation. Furthermore, there are no 
allégations in the bill from which it might be gathered that such de- 
fendants had any other connection with the alleged fraud than hav- 
ing served as conduits, through which the légal title to such lands 
found its way mediately to the présent holder thereof. 

[3,4] Assuming that, under the prayer for other and further éq- 
uitable relief, an accounting may be had against such défendants for 
rents and profits obtained during the period they held the légal title, 
with or without any amendment of the bill of complaint, no such ac- 
counting can be decreed unless the challenged conveyances preceding 
theirs to the said William F. Conway are decreed to be in fraud of 
creditors. To the issues thus raised Mary L. Conway Mason, adminis- 
tratrix of the estate of the said James Conway, deceased, at least, is a 
necessary party, inasmuch as it is the alleged fraudulent conduct of said 
deceased that is the primary question that must be investigated. Swan 
Land & Cattle Co. v. Frank, 148 U. S. 603, 610, 13 Sup. Ct. 691, 37 L. 
Ed.. 577; Fuller v. Montague, 59 Fed. 212, 214, 8 C. C. A. 100, and 
cases cited. See, also, Walker v. Powers, 104 U. S. 245, 251, 26 L. 
Ed. ,729; and Beswick v. Dorris (C. C.) 174 Fed. 502, 508. As the 
présent holder of the légal title to the lands in question is a necessary 
party in the main suit (Wilder v. Virginia, T. & C. Steel & Iron Co. 
[C. C] 46 Fed. 676; Terhune v. Sibbald, 55 N. J. Eq. 236, 17 Atl. 454), 
so is William F. Conway a necessary party to the alleged controversy 
between the complainant and the Connecticut défendants, if the same 
ends with their conveyances to him, for he is not only the immédiate 
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grantor to such défendants, but their immédiate grantee, and in the 
latter connection he bears the same relation to such controversy as does 
the présent holder of the légal title of the lands in question to the main 
suit. If, however, such controversy, viz., an accounting from the 
Connecticut défendants, is but incidental to — an outgrowth of — the 
main case or principal dispute, it is indivisible therefrom. Corbin v. 
Van Brunt, 105 U. S. 576, 26 L. Ed. 1176; Torrence v. Shedd, 144 
U. S. 527, 12 Sup. Ct. 726, 36 I*. Ed. 528. Such controversy, there- 
fore, however regarded, whether as a branch of the main case, or as 
one to which some of the défendants, résidents of this state, are nec- 
essary parties, is not one wholly between such Connecticut défend- 
ants and the complainant, capable of being fully determined between 
them, and is therefore not removable into this court. Barney v. Lath- 
am, 103 U. S. 205, 26 L. Ed. 514; Merchants' Cotton Press, etc., Co. 
v. Insurance Co., 151 U. S. 368, 14 Sup. Ct. 367, 38 L. Ed. 195; Han- 
rick v. Hanrick, 153 U. S. 192, 196, 14 Sup, Ct. 835, 38 L. Ed. 685 ; 
Fishblatt v. Atlantic City (C. C.) 174 Fed. 196; Régis v. United Drug 
Co. (C. C.) 180 Fed. 201, and cases cited. 

Barney v. Latham, though the main reliance of the défendants in 
their contention that this is a separable and removable controversy, is 
really a controlling authority for the contrary view. In that case the 
removable controversy was one to which there were no necessary par- 
ties other than the plaintiffs and the défendants who sought to remove 
the cause, ail of which défendants were citizens of a state différent 
from that wherein the suit was brought and différent from the state of 
which the plaintiffs were citizens. In the présent suit, as noted, ail the 
necessary défendants to the alleged separable controversy are not so 
situated. 

As. in my judgment, the controversy which thus émerges from the 
bill of complaint, and which may be said to be separable from the 
main suit, is one that cannot be removed into this court, because the 
présence of défendants résident in New Jersey is necessary to its dé- 
termination, it is unnecessary to décide the other question raised, 
namely, whether, even if the controversy were as contended by the re- 
moving défendants, it could be removed into. this court, because the 
plaintiff as well as such removing défendants are not résidents of this 
district. 

For différent interprétations of the phrase "proper district," as ap- 
plied to the removal of causes from state to United States courts, see 
St. John v. Taintor (D. C.) 220 Fed. 457, and cases cited. 

The motion to remand is granted. 
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GOODMAN MFG. CO. v. PITTSBURG-BUFFALO CO. 

(District Court, W. D. Pennsylvania. April 3, 1915.) 

No. 10. 

Eecei vers <3=>107 — Appointaient — Po wbrs. 

Where a United States District Court, appointas three persons as re- 
ceiyers of a corporation, permitted a mortgagee of the corporation to 
bring suits to protect its rights, and the mortgagee brought suit in a 
state court, and two of the receivers flled an answer, admitting the more 
material averments of the Mil, while the third receiver alleged that the 
mortgage was ultra vires and invalid as against creditors, the court would 
not restrain the third receiver from prosecuting in good faith an appeal 
from a decree of the state court adjudging the mortgage a valid lien, for 
one receiver neod not yield his judgment to, or be governed in his ac- 
tions by, coreceivers. 

[Ed. Noté. — For other cases, see Receivers, Cent. Dig. § 157; Dec. Dig. 
©=107.] 

In Equity. Suit by the Goodman Manufacturing Company against 
the Pittsburg-Bufïalo Company, in which receivers of défendant were 
appointed^. On pétition of the Union Trust Company of Pittsburgh 
for an order restraining a receiver from taking an appeal from a decree 
in equity of the court of common pleas of Allegheny county. Denied. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for petitioner. 
Mcllvaih & Murphy and S. S. Robertson, ail of Pittsburgh, Pa., for 
receiver. 

THOMSON, District Judge. This is a pétition of the Union Trust 
Company of Pittsburgh for an order restraining a receiver appointed 
by this court from taking an appeal from a decree in equity entered 
in the court of common pleas of Allegheny county, Pa. The facts nec- 
essary for the détermination of the question involved are as follaws: 

The Pittsburg-Bufïalo Company executed to the Union Trust Com- 
pany of Pittsburgh, the petitioner, two mortgages — a first mortgage to 
the trust company as trustée, dated August 25, 1909, to secure an is- 
sue of the first mortgage bonds, aggregating in principal amount $2,- 
500,000, and a second mortgage, dated April 29, 1910, to the said trust 
companyj mortgagee, to secure a like indebtedness of $2,500,000. The 
said Pittsburg-Buffalo Company having become financially embar- 
rassed, F. R. Babcock, John W. Ailes, and John H. Jones were, at the 
above number and term, appointed by this court receivers of the prop- 
erty and assets of said company. The mortgagor having made default 
in the aforesaid mortgages, afterwards, on August 1, 1914, the Union 
Trust Company, on pétition, was granted leave by this court to com- 
mence and prosecute such suit or suits as it might be advised to be 
necessary for the purpose of protecting and enforcing its rights under 
the said second mortgage, dated April 29, 1910, and was authorized, 
if it deemed the same necessary for the protection of its right, to make 
the Pittsburg-Buffalo Company and the said receivers parties de- 
fendant. Under the authority so granted and for the purposes afore- 
said, the said Union Trust Company, mortgagee, filed a bill in equity in 

«SrïoFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the court of common pleas of Allegheny county, Pa., against the said 
Pittsburg-Buffalo Company, the aforesaid receivers of said company, 
the United States Sewer Pipe Company and the Pittsburgh Title & 
Trust Company, Trustée. To this bill an answer was filed by F. R. 
Babcock and John W. Ailes, two of the receivers, and a separate an- 
swer was filed by John H. Jones, the other receiver. The answer of 
Messrs. Babcock and Ailes admitted the more material averments of 
the bill, averring certain matters for further answer not important to 
specify hère. The answer of the said John H. Jones, receiver, alleged, 
among other things, that the said mortgage in suit, dated April 29, 
1910, was an ultra vires contract and invalid as against the creditors 
of the Pittsburg-Buffalo Company for certain reasons therein set 
forth. The cause went to trial on the issues raised; the court finding 
the said mortgage valid and a lien upon the properties covered there- 
by, and further finding that the principal debt of $1,750,000, secured 
by the mortgage, was owing, due, and payable. To the court's find- 
ings of fact and conclusions of law the said John H. Jones, as receiver, 
filed exceptions, ail of which, save one, were, after hearing, dismissed 
by the court. None of the other parties défendant excepting to the ac- 
tion of the court, a final decree in harmony with the court's findings was 
entered on March 23, 1915. 

The petitioner, having set forth in détail the foregoing facts, the is- 
sue raised by the bill and answers, and the court's findings of fact and 
conclusions of law, bases its prayer for a restraining order on the fol- 
lowing averments : That substantially the only matter at issue in the 
foreclosure proceedings was as to whether the said second mortgage 
was an ultra vires contract ; that the détermination of this matter 
depended upon facts averred by petitioner in its bill of complaint, ad- 
mitted by two of the receivers, not denied by the Pittsburg-Buffalo 
Company, and admitted by the said John H. Jones in his testimony, 
and with respect to which the court has made clear and convincing find- 
ings, to which the said Jones has filed exceptions so improper in form 
that they could not be the basis for valid spécifications of error to the 
Suprême Court of Pennsylvania ; that thèse exceptions hâve been dis- 
missed by the court ; that an appeal to the Suprême Court upon the 
errors assigned, if error could be properly assigned upon the excep- 
tions taken, would virtually be matters of fact found by the court 
upon ample évidence and admitted by ail parties, except the said John 
H. Jones; that the appeal which the said John H. Jones threatens to 
take from the said decree will not be taken in good faith and in the 
discharge of his duties as an officer of this court, but, as petitioner be- 
lieves and charges, will be taken for the purpose of delay and of har- 
assing petitioner in the collection of a debt which has been adjudicated 
to be due and payable in foreclosure proceedings authorized to be in- 
stituted by this court; that the questions involved therein are alto- 
gether frivolous and without merit, and will subserve the personal 
interests and purposes of the said John H. Jones, and would be con- 
trary to the interest of the trust held by the court and in the admin- 
istration of which the said Jones is an agent and officer of this court. 
The prayer of the petitioner is that this court make an order enjoin- 
222 F.— 10 



146 222 FEDERAL REPORTER 

ing the said Jones, as receiver of the Pittsburg-Buffalo Company, from 
taking an appeal to the Suprême Court of Pennsylvania, from the de- 
cree of the court of common pleas entered as aforesaid, or from oth- 
erwise delaying or interfering with the sale of the properties of the 
said Pittsburg-Buffalo Company in accordance with the said decree. 

The answer to said pétition allèges that petitioner had submitted his 
cause to the courts of Pennsylvania for détermination, with such right 
to appeal as is allowed by the laws of that state, and that no prayer 
was made to this court, nor any order made by it, that it should be re- 
stricted to an adjudication in the lower courts ; nor was the right re- 
served to this court to review the adjudication of the court of com- 
mon pleas. Respondent further averred that the said court of com- 
mon pleas erred in its findings of fact and conclusions of law, and that 
because of such errors the decree was erroneous, and that respondent 
was advised by counsel learned in the law and verily believes that, 
upon considération of the said decree by the Suprême Court of Penn- 
sylvania, the decree will be reversed, and a decree entered dismissing 
the bill of complaint. He dénies that any material delay will be caused 
by such appeal, and avers his willingness to co-operate with petitioner 
in having the cause advanced in the Suprême Court and heard at Phila- 
delphia. He further avers that under his appointment by this court 
he is clothed with authority to administer the affairs of the estate in- 
trusted to his care and to défend the rights of those in whose place 
he stands; that he is required as such officer to act according to his 
best judgment and good conscience, and is not permitted to surrender 
the rights of those for whom he acts because others may differ with 
him in opinion. The respondent asks that, in order that this important 
matter may receive full considération by this court, he may be per- 
mitted to perfect his appeal to the Suprême Court of Pennsylvania, 
sr» as to operate as a supersedeas, as petitioner would hâve as ample 
remedy by injunction to restrain proceedings on the appeal as on 
the présent application, while respondent would be remediless, unless 
he should incur the risk of a contempt of this court, and his cestuis que 
trustent would suffer irréparable injury, if an appeal should not be 
taken to the Suprême Court of Pennsylvania. 

A question of procédure, and the power and duty of the court in the 
premises, is thus raised on pétition and answer, which is important 
and fundamental. It is, of course, true that a receiver is an officer of 
the court. He dérives his existence from an order which the court may 
vacate, or he may be held to his trust and compelled to exercise it 
properly. But his individuality is not lost, his conscience fettered, nor 
his judgment surrendered, when he accepts a receivership. On the 
other hand, he is presumably chosen because the court believes he will 
exécute the trust reposed in him with wisdom, diligence, and fidelity ; 
nor does it follow that he should necessarily yield his judgment to, 
or be governed in his actions by, his coreceivers, who may constitute 
a majority. The majority is not always right, and in the end he must 
answer for himself on ail questions of fidelity in the exécution of the 
trust. There appears to be nothing in the case which would justify the 
court in concluding that the receiver in question is acting in bad faith. 
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What, then, is the power and duty of the court under the facts as pré- 
sentée? The petitioner chose its own forum, and thus submitted its 
cause to the court of common pleas for final adjudication under the 
laws of the state. If Mr. Jones, one of the receivers, who was made 
a party défendant, believed that there was a valid légal défense to the 
action, it was not only his right, but his duty, to interpose it. The 
proceedings being adversary, he did not need the consent of the court 
for this purpose. The right to make défense inhered in his office. If 
this be true, at what point did his powers and duties in that regard 
cease? If he had a right to défend and urge upon the court the justice 
of his défense, he has also the right to call in question the judgment of 
the court, if he believes it to be wrong; in other words, the right 
to except and appeal. On what principle can the plaintiff claim a right 
superior to other litigants and insist that in this case the judgment of 
the lower court should be final, and that, because the one who interposes 
what the plaintiff regards as an adéquate défense happens to be an 
officer of this court, we should pass upon the case and prevent further 
défense? I think such an exercise of power by this court, if such pow- 
er exists at ail, would be extremely arbitrary and seriously interfère 
with the orderly administration of the law. 

In Felton v. Ackerman, 61 Fed. 225, 9 C. C. A. 457, the right of a re- 
ceiver to appeal from the judgment of the court appointing was rec- 
ognized. Judge Taft in discussing this right, said : 

"While it is true that the receiver is an arm of the court in the admin- 
istration of the property, yet where persons interveue to obtain relief against 
him, because they cannot obtain full relief in any other forum, the issue 
raised by his answer to the pétition makes the proceeding an adversary one, 
in which the receiver représenta the interests of the owners of the prop- 
erty of which he is temporarily in charge. If, as such représentative, he feels 
aggrîéred by an order of the court made in an adversary proceeding of this 
character, it is diffieult to see why he should not be permltted to hâve the or- 
der of the court reviewed by the appellate tribunal to which any other liti- 
gant may resort. Certainly, the owners of the property, if aggrieved by the 
order against the receiver, might appeal, and there would seem to be no jus- 
tice in preventing tbe temporary custodian of their property from doing so. 
* * * But where the appeal is in the interest of the property, and there- 
fore is in the interest of ail who shall thereafter be shown to hâve any right 
to the property, it is quite convenient and proper that the receiver should be 
allowed to conduct the appellate proceeding. » * * He is the receiver of 
the fédéral court; and, while it is true that this is an adversary proceeding, 
as already stated, he does not lose his character as an officer of the court, 
with ail the conséquences as to directness of remedy against him which this 
relation makes necessary. Section 2 of the act of August 13, 1888, deflning 
the jurisdiction of the Circuit Courts of the United States, provides that 
whenever, in any cause pending in any court of the United States, there shall 
be a receiver or manager in possession of any property, such receiver or man- 
ager shall manage and operate such property according to the requirements 
of the valid laws of the state in which such property shall be situated, in the 
same manner, that the owner or possessor thereof would be bound to do, if 
in possession thereof." 

If a receiver may question by an appeal the legality of a judgment 
rendered by the court which appointed him, and to which alone he is 
legally answerable, how much more certainly would he hâve the right 
to appeal from the judgment of a court to which he is in no way an- 
swerable ? As a gênerai proposition, the courts hâve no power to grant 
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injunctions to stay proceedings in a state court. Section 720 of the 
Revised Statutes of the United States provides : 

"The wrlt of injunction shall not be granted by any court of tbe United 
States to stay proceedings in any court of a state, except in cases where such 
Injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

See Haines v. Carpenter, 91 U. S. 254, 23 L. Ed. 345. 

In Wilson v. Lambert, 168 U.S. 611, 18 Sup. Ct. 217, 42 L. Ed. 599, 
the court said : 

"There ean De no reason or propriety in appealing to a court of equity to 
restrain proceedings that are being conducted ■ in other courts, compétent to 
construe the statutes under which they act, and to décide every question 
that may arise in the course of the proceeding. To allow litigations to be 
thus diverted tends to the multiplication of litigation, and the production of 
unnecessary delay and expense — to say nothing of the unnecessary vexation 
to parties." 

As we would not undertake to enjoin the action of the common pleas 
court, we ought not to enjoin the parties before that court, and thus 
seek to do by indirection what we could not do directly. It was said 
in Riggs v. Johnson County, 6 Wall. 166, 18 L. Ed. 768 : 

"It is a doctrine of law, too long established to require a citation of author- 
ities, that where a court has jurisdiction it has a right to décide every ques- 
tion which occurs in the cause, and whether its décision be correct or other- 
wise, its judgment, till reversed, is regarded as binding in every other court ; 
and that, where the jurisdiction of a court, and the right of a plaintiff to 
prosecute his suit in it, hâve once attached, that right cannot be arrested or 
taken away by proceedings in another court. » * » The fact, therefore, 
that an injunction issues only to the parties before the court, and not to 
the court, is no évasion of the difficulties that are the necessary resuit of 
an attempt to exercise that power over a party who is a litigant in another 
and independent forum." 

The plaintiff having chosen its forum in which to prosecute its ac- 
tion, that court having full and complète jurisdiction of the case, and 
défense having been made therein, presumably in good faith, I can< 
see no reason why this court should interfère with the orderly course 
of procédure in that tribunal. Without passing on the justice of the 
plaintiff's case, it is sufficient to say that, if the défense interposed 
is without merit, in due course the plaintiff will obtain a final decree 
in its f avor. The prayer of the pétition must therefore be denied. 



SMOLIK v. PHILADELPHIA & BEADING COAL & IRON CO. 

TOBIAS v. SAME. 

(District Court, S. D. New York. April 21, 1915.) 

COEPOBATIONS <@=»665 FoBEIGN COEPOBATIONS ACTIONS — SERVICE OF PEO- 

CESS. 

General Corporation Law N. Y. (Consol. Laws, c. 23) § 16, provides that, 
before granting a certificate to do business in the state to a foreign cor- 
poration, the secretary of state shall require every such corporation to file 
a statement designating a person upon whom process against the corpora- 
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tlon may be served. Code Civ. Proc. N. T. § 432, provides that Personal 
service of the summons upon a foreign corporation must be made by de- 
livering a copy thereof within the state to a person désigna ted as provided 
in section 16 of the General Corporation Law. Section 1780, Code Civ. 
Proc, provides that an action against a foreign corporation may be noain- 
tained by a résident of the state for any cause of action. Ileld that juris- 
diction was acquired by a New York state court or a fédéral court sitting 
in New York by Personal service of the summons within the state upon the 
person designated, though the cause of action sued on did not arise out of 
the business done by the corporation in New York. 

[Ed. Note.— For other cases, see Corporations,. Cent. Dig. §§ 2571, 2573, 
2595-2600; Dec. Dig. @=>665.] 

At Law. Two actions, by Anthony Smolik, and by Stanley Tobias, 
an infant, by Wladyslaw Tiburski, his guardian ad litem, against the 
Philadelphia & Reading Coal & Iron Company. On motion in each 
action to set aside the service of process. Motions denied. 

In each of thèse cases the défendant moves to set aside the service of pro- 
cess upon an agent designated by it to accept service, as provided in section 
16 of the General Corporation Law of the state of iNew York, and in section 
432 of the New York Code of Civil Procédure. In one case the action was 
brought in the state court, and the défendant, appearing specially for the 
purpose of setting aside the service, removed it to this court. The other was 
originally brought in this court, and the motion is made upon a spécial ap- 
pearance only for this purpose. The ground of each motion is that the de- 
fendant is a Pennsylvania mining corporation, doing business, but having no 
part of its mines, in this state, and that the action arises from Personal in- 
juries suffered by the plaintiff in Pennsylvania while an employé of the de- 
fendant in its mines there situated. 

Section 16 of the General Corporation Law of New York requires every cor- 
poration doing business in that state to take out a license, without which it 
cannot sue or défend in any action of contract, and is subject to other penal- 
ties. One condition of procuring such a license is the appointaient of an 
agent within the state upon whom ail process may be served. Such an agent 
the défendant dld appoint, and service was made upon him as stated at the 
outset. 

Pierre M. Brown, of New York City, for the motions. 
Roderic Wellman, of New York City, for Tobias. 
Martin T. Manton, of New York City, for Smolik. 

LEARNED H AND, District Judge (after stating the facts as above). 
In Simon v. Southern Railway, 236 U. S. 115, 35 Sup. Ct. 255, 59 L. 

Ed. , the Suprême Court decided that a court of Louisiana had not 

acquired jurisdiction under the following facts: The défendant was 
a railroad company organized in another state, having none of its rail- 
road in Louisiana, but doing some business there. The statutes of 
Louisiana directed ail foreign corporations doing business in the state 
to appoint an agent on whom process should be served, and provided 
that, if the corporation failed to make an appointaient, service might 
be made upon the secretary of state. The défendant not having ap- 
pointéd any such agent, Simon served his process on the assistant 
secretary of state in an action arising upon the tort of the défendant 
committed within the state of Alabama. The ground of the décision 
was that the implied consent of the corporation arising from its doing 
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business within Louisiana must be limited to actions arising out of the 
business done within the state. The same rule was laid down in Old 
Wayne Life Association v. McDonough, 204 U. S. 8, 27 Sup_. Ct. 236, 
51 L. Ed. 345; the action there being in Pennsylvania upon a life in- 
surance contract executed in Indiana by an Indiana corporation. 

In Simon v. Southern Railway, supra, the court especially reserved 
from the décision a case, such as those at bar, where a foreign corpo- 
ration has complied with the state statute and appointed an agent upon 
whom process may be served. Such a case at first blush présents an 
apparent contradiction. Since 1839 (Bank of Augusta v. Earle, 13 
Pet. 519, 10 L. Ed. 274) it has been the doctrine of the Suprême Court 
that a foreign corporation was a fictitious entity, which had no exist- 
ence outside of the territory of the sovereign which created it. Ail its 
acts elsewhere must be viewed as those of an absent principal, acting 
through an authorized agent. It resulted that personal jurisdiction 
could arise only when some agent had been appointed who was ex- 
pressly authorized to appear or to accept service for the absent prin- 
cipal. St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222. 
Otherwise, the foreign state must proceed in rem against the property 
of the corporation, or in personam against agents within its borders. 
In 1855 (Lafayette Insurance Co. v. French, 18 How. 404, 15 L. Ed. 
451), the court modified the extrême application of this doctrine by 
holding that, when a corporation did business within a foreign state 
which required as a prerequisite the appointment of an agent, consent 
to such an appointment must be assumed from the doing of the busi- 
ness, and that jurisdiction in personam would be acquired, just as if 
there had been in fact an appointment. St. Clair v. Cox, supra. 

The défendant hère argues that the terms of such an implied con- 
sent cannot be supposed to be other than those which the state statute 
attempts to exact, and that if the implied consent is to be limited, as has 
now been indubitably done, the express consent must be limited in 
exactly the same way. Were this not true, the défendant urges, an 
outlaw who refused to obey the laws of the state would be in better 
position than a corporation which chooses to conform. The theory of 
implied consent dialectically requires the same limitations to be im- 
posed upon express consents, at least in the absence of some explicit 
language to the contrary in the state statute. 

The plaintiffs, on the other hand, urge that the express consent of a 
foreign corporation to the service of process upon its agent (section 
16, General Corporation Law; section 432, Code of Civil Procédure) 
must be interpreted in the light of the statutes of the state, giving juris- 
diction to its own courts, and that in the cases at bar résidents, of New 
York may, under the New York Code, section 1780, sue foreign cor- 
porations upon any cause of action whatever. While, of course, the 
jurisdiction of this court over the subject-matter of suits dépends alto- 
gether upon fédéral statutes, the question now is of personal jurisdic- 
tion, and that dépends upon the interprétation of the consent actùally 
given, an interprétation determined altogether by the intent of the state 
statutes. That intent being determined, there is no constitutional ob- 
jection to a state's exacting a consent from foreign corporations to any 
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jurisdiction which it may please, as a condition of doing business. In- 
tent and power uniting in the sections in question, how is it possible to 
confine the provision to actions arising from business done within the 
state ? 

Thèse tvvo arguments, treated as mère bits of dialectic, lead to op- 
posite results, each by unquestionable déduction, so far as I can see. 
One must be vicious, and the vice arises I think from confounding a 
légal fiction with a statement of fact. When it is said that a foreign 
corporation will be taken to hâve consented to the appointaient of an 
agent to accept service, the court does not mean that as a fact it has. 
consented at ail, because the corporation does not in fact consent ; but 
the court, for purposes of justice, treats it as if it had. It is true that 
the conséquences so imputed to it lie within its own control, since it 
need not do business within the state, but that is not équivalent to a 
consent ; actually it might hâve ref used to appoint, and yet its refusai 
would make no différence. The court, in the interests of justice, im- 
putes results to the voluntary act of doing business within the foreign 
state, quite independently of any intent. 

The limits of that consent are as independent of any actual intent as 
the consent itself. Being a mère créature of justice it will hâve such 
consent only as justice requires ; hence it may be limited, as it has been 
limited in Simon v. Southern Railway, supra, and Old Wayne Insur- 
ance Co. v. McDonough, supra. The actual consent in the cases at 
bar has no such latitudinarian possibilities ; it must be measured by 
the proper meaning to be attributed to the words used, and, where that 
meaning calls for wide application, such must be given. There is no 
reason that I can see for imposing any limitation upon the effect of 
section 1780 of the New York Code, and as a resuit I find that the 
consents covered such actions as thèse. This does not, of course, touch 
the question of the jurisdiction of this court over the subject-matter in 
either case. 

Motions denied. 



Ex parte ISOJOKI. 
(District Court, N. D. Oalifornia, First Division. April 6, 1915.) 

No. 15786. 
1. Aliens <@=46 — Exclusion — Offenses Against Immigration Laws — "Mia- 

DEMEANOR INVOLVING MOEAL TURPITUDE." 

A woman having sexual intercourse with a man in her native foreign 
country and with another man on a vessel en route to another foreign 
country, and living with a man as his wife in a state while both were 
unmarried, is not guilty of a "misdemeanor involving moral turpitude," 
within Immigration Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898 (Comp. 
St. 1913, § 4244), excluding aliens who admit having committed a "mis- 
demeanor involving moral turpitude," in the absence of évidence of any 
law violated by her in the foreign country, or of évidence bringing the 
vessel within the admiralty and maritime jurisdiction, essential to give 
jurisdiction over the offense denounced by Cr. Code (Act 1909, March 4, 
c. 321) | 318, 35 Stat 1149 (Comp. St. 1913, § 10491), punishing any un- 
married man or woman committing fornication, if tbe provision may be 
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transferred to the admiralty and maritime jurisdiction, and where, un- 
der the laws of the state where the cohabitation was maintained, she 
was not guilty of adultery. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 105 ; Dec. Dig. 
<S=4G.] 

2. Habeas Cohpus ©=23 — Immigration — Findings of Immigration Authob- 
ittes — judioial review. 

A finding that an alien in custody of immigration authorities for 
déportation is likely to become a public charge, rendered by the executive 
officera after a hearing provided for by the statute, will not be disturbed 
on habeas corpus, and the court can only détermine whether the ulien 
was afforded a proper hearing. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 17; Dec. 
Dig. ®=>23.] 

Application of R. Frank for a writ of habeas corpus for and on be- 
half of Tina Isojoki, also known as Tina Ihrmark, for the discharge 
of the latter, in custody of officers for déportation. Demurrer to péti- 
tion sustained. 

E. Lyders and Catlin, Catlin & Friedman, ail of San Francisco, Cal., 
for petitioner. 

John W. Preston and Walter E. Hettman, both'of San Francisco, 
Cal., for respondent. 

DOOLING, District Judge. Petitioner, a Swedish woman, 25 years 
of âge and unmarried, having been denied the right to enter this coun- 
try upon returning thereto from a vaudeville venture in Australia, and 
being held in custody for déportation by the immigration authorities, 
has applied to this court to be discharged upon habeas corpus. 

The exclusion of petitioner is based upon two grounds : (1) That 
she has admitted the commission of a misdemeanor involving moral 
turpitude ; and (2) that she is a person likely to become a public charge. 

[1] The matter was heard upon demurrer to the pétition, from 
which and the accompanying record it appears : That petitioner came 
to this country from Sweden in February, 1910, and remained hère 
until October, 1913. That during this period she worked for a year 
and a half as a domestic servant, and then took up the teaching of 
swimming and giving exhibitions as a professional swimmer, in which 
occupations she was engaged until her departure for Australia in 1913. 
During a portion of this period she lived with one Cari Ihrmark as 
his wife, both she and Ihrmark being unmarried. She also admits 
having had sexual intercourse with one Cari Eklund in Sweden, and 
with one Arthur Trotitt on the Ventura en route to Australia. Thèse 
are "the misdemeanors involving moral turpitude" upon which peti- 
tioner was denied the right to land. 

In passing upon this phase of the case it may be well to note at the 
outset that as to thèse lapses from virtue, not amounting to prostitu- 
tion, the petitioner stands exactly in the same position before the court 
as would a man who was similarly charged. If an unmarried man, 
guilty of like offenses against the moral law, could not be excluded 
because of such offenses, then this woman cannot be excluded because 
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of them. If an unmarried man could not be held under the circum- 
stances to hâve committed a "misdemeanor involving moral turpitude," 
then neither can this woman be held to hâve committed such misde- 
meanor. For the law makes no distinction hère between the man and 
the woman, but applies to both equally, though such sexual lapses are 
ordinarily condoned on the part of the former and condemned on the 
part of the latter. Petitioner then may not be excluded on this ground, 
unless her paramour, if an alien, could be excluded under the same cir- 
cumstances. 

Section 2 of the Immigration Act provides, in so far as its provisions 
are applicable hère: 

"That the following classes of aliens shall be excluded from admission into 
the United States: * * * Persons who hâve been convicted of or admit 
having cominitted a felony or other crime or misdemeanor involving moral 
turpitude * * * prostitutes, or women or girls, coroing into the United 
States for the purpose of prostitution or for any other immoral purpose." 

It is not claimed or found that petitioner is a prostitute, or that she 
is coming into the United States for the purpose of prostitution, or 
any other immoral purpose; but she is excluded because in the judg- 
ment of the immigration officers her lapses from virtue constituted 
a "misdemeanor involving moral turpitude." What law of Sweden she 
violated by having intercourse with Eklund is not pointed out, and if 
the Swedish law is the same as ours, and in the absence of proof to the 
contrary this must be presumed, she was guilty of no crime or misde- 
meanor, whether involving moral turpitude or otherwise. 

Counsel for the government cites section 269a of the Pénal Code of 

California as covering her relations with Ihrmark in this state. This 

section is as follows: 

"Every person who lives in a state of cohabitation and adultery is guilty 
of a misdemeanor. * * * » 

But this section cannot possibly be violated by two unmarried per- 
sons, because one of its éléments is adultery, and adultery is the sex- 
ual intercourse of two persons, either of whom is married to a third. 
So far as the relations of petitioner with Eklund in Sweden and Ihr- 
mark in California are concerned, they did not constitute a "crime or 
misdemeanor" within the meaning of the Immigration Act. As to the 
single act of sexual intercourse with Troutt on the Ventura en route 
to Australia, counsel cites section 318 of the Criminal Code, which 
déclares : 

"If any unmarried man or woman commits fornication, each shall be pun- 
ished," as therein provided. 

But that section is found in a chapter headed "Certain Offenses in 
the Territories," and cannot be transferred by the court to the chapter 
defming the offenses within the admiralty and maritime jurisdiction of 
the United States. Nor, indeed, does it anywhere appear that the 
steamship Ventura is a vessel belonging in whole or in part to the 
United States or a citizen thereof, or to a corporation created by or un- 
der the laws of the United States or of a state, territory, or District 
thereof, which fact would- be essential to give jurisdiction over the of- 
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fense denounced by section 318, if by any chance it could be trans* 
ferred to the admiralty and maritime jurisdiction. 

I am therefore of the opinion that that portion of the excluding dé- 
cision which déclares that petitioner has admitted the commission of a 
misdemeanor involving moral turpitude finds no support in the record, 
and, if this were the only ground of exclusion, the demurrer would be 
overruled. 

[2] But it is also found that petitioner is a person likely to become 
a public charge. While this finding might not be one that the court 
would make if the question were still an open one, the rule in such 
cases is stated by the Circuit Court of Appeals of this circuit in the 
following terms : 

"In the présent case the executive officers found that the aliens were per- 
sons likely to become a public charge. This is a ground of exclusion pro- 
vided for by law. In reaching this conclusion the officers gave the aliens the 
hearing provided for by the statute. This is as far as the court eau go in 
examining such proceedings. It will not inquire into the sufficiency of proba- 
tive facts, or consider the reasons for the conclusion reached by the officers. 
As said by the Suprême Court in [Chin Yow v. United States] 208 U. S. 8 
[28 Sup. Ct. 201, 52 L. Ed. 309]: 'Unless and until it is proved to the satis- 
faction of the judge that a hearing, properly so ealled, was denied, the merits 
of the case are not open, and, we may add, the déniai of a hearing cannot be 
established by proving that the décision was wrong.' " Wliite v. Gregory, 213 
Fed. 708, 130 C. O. A. 282. 

Thé hearing as to the latter ground of exclusion was not unfair, and 
for this reason it is ordered that the demurrer to the pétition be sus- 
tained. 



UNITED STATES v. YEE FING. 
(District Court, D. Montana. April 3, 1915.) 

No. 2554. 

1. Constitutional Law <g=»266 — Poisons <§=>2 — Presumptions — Stattt- 
tobt Provisions — Dde Process or Law. 

Act Feb. 9, 1909, c. 100, 35 Stat. 614 (Comp. St. 1913, §§ 8800, 8801), pro- 
hibiting the importation of opium after April 1, 1909, except that opium 
for médicinal purposes, and other than smoking opium can be imported 
under régulations, and providing that on a trial for unlawful importation 
of, or knowingly receiving, such opium, the possession thereof shall be 
deemed sufficient évidence to authorize a conviction, unless the défendant 
shall explain such possession to the satisfaction of the jury, and Act 
Jan. 17, 1914, c. 9, 38 Stat. 276, providing that ail smoking opium found 
within the United States shall be presumed to hâve been imported after 
April 1, 1909, and that the burden of proof shall be on the claimant or the 
accused to rebut such presumption, are not invalid, as they merely pro- 
vide for presumptions or prima facie proof sufficient to sustain a ver- 
dict for guilty, but which the jury need not aecept as sufficient to satisfy 
them of accused's guilt beyond a reasonable doubt, and such presump- 
tions do not deny due process of law, provided there is a rational con- 
nection between the facts proved and the facts therefrom inferred, and 
provided the party affected is free to oppose them. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 756; 
Dec. Dig. <@=»266; Poisons, Cent. Dig. § 1; -Dec. Dig. <©=>2.] 

®=»For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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2. Cmminal Law «3=304 — Bvidencet-Jtjdicial Notice. 

The court takes judicial notice that opium is not commercially a do- 
mestic product 

[Ed. Note. — For other cases, see Criminai Law, Cent. Dig. §§ 700-717, 
295iy 2 ; Dec. Dig. <§=304.] 

Yee Fing was convicted of an offense, and he moves for a new trial. 
Motion denied. 

B. K. Wheeler, U. S. Atty., of Butte, Mont, and H. G. Murphy, 
Asst. U. S. Atty., of Helena, Mont. 

John W. Stanton, of Great Falls, Mont, for défendant 

BOURQUIN, District Judge. This is a motion for a new trial. 
Défendant was charged with unlawful importation of smoking opium 
and with having knowingly received the same. The prosecution intro- 
duced évidence that November 21, 1914, in Anaconda, défendant, an 
aged Chinese garden and laundry laborer of many years' local rési- 
dence, was taken with 2% pounds of smoking opium in his possession. 
Défendant testified that, about that time at night in an alley near China- 
town in Butte, upon an unknown white man's solicitation he purchased 
the opium, paying therefor $100. Thereupon, upon the prosecution's 
unopposed motion, the first charge was dismissed and upon the sec- 
ond charge was a verdict of guilty. 

[1] Defendant's contention is that the évidence apart from statu- 
tory presumptions is insufficient to sustain the verdict, and that said 
presumptions should be rejected as unconstitutional in that their ap- 
plication deprives défendant of liberty and property without due pro- 
cess of law. 

The statute of February 9, 1909, prohibits importation of opium 
after April 1, 1909, save that opium for médicinal purposes and other 
than smoking opium can be imported under régulations. Unlawful 
importation and knowingly receiving such opium are offenses and incur 
forfeiture and punishment, and upon trial therefor possession of such 
opium "shall be deemed sufficient évidence to authorize conviction un- 
less- the défendant shall explain the possession to the satisfaction of 
the jury." 35 Stat. 614. The statute of January 17, 1914, provides that 
on and after July 1, 1913, ail smoking opium "found within the United 
States shall be presumed to hâve been imported after the first day of 
April, 1909, and the burden of proof shall be on the claimant or the 
accused to rebut such presumption." 38 Stat. 276. 

Thèse statutes provide for presumptions or prima facie proof of the 
offense, which, while sufficient to sustain a verdict of guilty, may or 
may not be sufficient to satisfy the jury of the guilt of the accused 
beyond a reasonable doubt They are but what are commonly styled 
rules of évidence and not substantive law creating offenses, and do 
not deprive the jury of its function of weighing évidence and deter- 
mining facts. Though the accused présents no évidence, the circum- 
stances inevitably appearing in the prosecution's évidence may often 
be such that the jury will and should refuse to draw the inferences 

^=>For other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Dieests & Indexes 
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thèse statutes authorize, but do not and probably could not command, 
in that it is not satisfied they should be drawn— not convinced that the 
accused is guilty beyond a reasonable doubt. Like presumptions are 
familiar to common and statutory law in England and this country, 
in the former prior to émigration of our ancestry and now. So too, 
to civil law. They dictate the burden of évidence as public policy may 
require. Conforming to ancient procédure, when not prohibited by Con- 
stitutions législative bodies hâve power to create them, and in their 
application is "due process of law," provided there is rational connec- 
tion between the facts proved and the facts therefrom inferred, that 
the inferences are not so unreasonable as to be mère arbitrary man- 
dates, and that the party affected is free to oppose them. See Luria v. 
U. S., 231 U. S. 25, 34 Sup. Ct. 10, 58 L. Ed. 101, and cases cited. For 
other cases, see State v. Potello, 40 Utah, 56, 119 Pac. 1027. 

The presumptions hère involved, though beyond any in revenue laws 
or elsewhere brought to the attention of the court, appear to corne with- 
in the limits of législative power. Doubtless they go far to prevent 
possession, use, and intrastate traffic in opium, which are subject only 
to state police power; but this is only incidental to régulation of for- 
eign commerce over which Congress has exclusive authority. 

[2] The court takes judicial notice that opium is not commercially 
a domestic product. Perverted to evil uses, it is in gênerai an outlaw. 
Its présence in this country, apart from statutes, is practically a con- 
clusive presumption of importation. Présence and possession in the 
accused invdke the statutory presumption that he imported it or re- 
ceived it after importation. And since its importation is unlawful 
thèse six years, in view of its nature the statutory presumption that it 
was imported within said period and to the knowledge of any receiv- 
ing it is not unreasonable to the extent hereinbefore indicated. This 
is not presumption upon presumption, for the inferences are created 
by législative power and are not inferences of fact from inferred fact 
by the jury's unaided reason. 

It is true, as urged, that the opium may hâve been imported before 
made unlawful, or it may hâve been grown in this country, or it may 
hâve been imported under régulations and hère converted into smok- 
ing opium, or accused may hâve received it not knowing it was of un- 
lawful importation, in either of which events no offense vvould hâve 
been committed. That is, possession and the statutory presumptions 
are not absolute proof of the facts constituting guilt. But absolute 
proof is never required, thèse suppositions are remote probabilities or 
négative, and in view thereof and of the nature of the thing the burden 
to make them or any of them so far appear that upon the whole case 
the jury entertains a reasonable doubt of accused's guilt as charged, 
under settled law in familiar and like cases mav be by statute imposed 
upon accused. He who with safety would receive opium must hâve 
in mind thèse statutory presumptions of which he is charged with 
knowledge, and must so far ascertain its history and arm himself with 
évidence that he can sustain this burden. In this case, when défend- 
ant made the purchase he knew the opium was imported since April 
1, 1909, and so, unlawfully, as that was the statutory presumption of 
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which he was charged with knowledge and which he was bound to as- 
sume until he was otherwise advised. 

It is not as urged by way of analogy a case of an article of only 
bénéficiai use and produced at home as well as f rom abroad, wherein 
like presumptions might be held unreasonable and their application not 
"due process of law." It is a case of an article under the ban of the 
law save in exceptional instances. 

The motion is denied. 



Ex parte GREAVES (two cases). 

(District Court, N. D. California, First Division. April 14, 1915.) 

Nos. 15762 and 15703. 

1. Habéab Corpus @=92 — Déportation or Aliens — Review of Proceedings. 

In a proceeding to déport an alien, the credibility of the witnesses is 
solely a question for the immigration authorities, as other questions of 
fact, and the only question for the court on habeas corpus is whether the 
immigration offlcers hâve exceeded their authority. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96; Dec. Dig. ®=>92.] 

2. Aliens <S=a53 — Déportation — Grounds. 

Aliens, permitted to enter the United States without inspection be- 
cause of their misstatements to the immigration authorities as to their 
citizenship, are subject to déportation, whether such misstatements are 
fraudulently or mistakenly made. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<S=>53.] 

3. Habeas Corpus <@=>23 — Déportation or Aliens — Review or Proceed- 

ings. 

The propriety of the policy of deporting aliens who hâve long resided 
in the United States, because they obtain entry into the country upon 
their return after an absence abroad by misrepresenting that they are 
citizens, is a matter into which the court may not inquire on habeas cor- 
pus, as the court cannot interfère with the executive department of the 
government with respect to questions of policy. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 17; Dec. 
Dig. @=>23.] 

4. Aliens <S=>46 — Déportation — Review of Proceedings on Habeas Corpus. 

Aliens unlawfully entering the United States without inspection by mis- 
representing that they were citizens, and therefore subject to déporta- 
tion, could not complain on habeas corpus that the immigration officers 
were led to a rigid enforcement of the law against them because of acts 
subséquent to their admission not rendering them subject to déportation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 105; Dec. Dig. 
<@=46.] 

Applications for writs of habeas corpus by Rebecca Greaves and by 
Phyllis Seymour Greaves. On demurrer to the pétition in each pro- 
ceeding. Demurrers sustained. 

Denson & Denson and Catlin & Catlin, ail of San Francisco, Cal., for 
petitioners. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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DOOLING, District Judge. Two separate pétitions for wrîts of ha- 
beas corpus having been presented to the court, the government demurs 
to each of them. As they présent the same questions, they will be con- 
sidered together. 

The petitioners, Rebecca I. Greaves and Phyllis S. Greaves, are 
mother and daughter. The mother is now over 50 years of âge and 
the daughter in the early 20's. The former was born in England, the 
latter in Canada, and neither is a citizen of the United States. In 
April, 1913, they arrived at New York in the Mauretania from Liver- 
pool, and were landed without inspection, because of the statement 
made by the mother that she was a citizen of the United States. This 
statement was based upon the fact that her deceased husband had 
declared his intention to become a citizen, although never having com- 
pleted his naturalization. Whether this statement was made for the 
purpose of deceiving the immigration officers, or because Mrs. Greaves 
was honestly mistaken in the belief that she was a citizen, is a ques- 
tion much discussed, but absolutely immaterial. There is testimony 
in the record that she told Richardson, one of the witnesses, "that when 
she came to this country on différent occasions she always stated she 
was a citizen of the United States for the sake of convenience, not 
to be bothered much by the immigration authorities, and that the trick 
always worked." 

[1] The arguments addressed to the court as to the credibility of 
Richardson are misdirected, as that question is one solely for the im- 
migration department, as is also every question of fact passed upon by 
them. The law is quite plain and very well settled. The question to be 
determined hère is not, What would the court do if the matter were 
presented to it in the first instance? The sole question is, Hâve the 
immigration officers exceeded their authority? 

[2, 3] Under the Immigration Law (Act Feb. 20, 1907, c. 1134, 34 
Stat. 898) ail aliens arriving in this country are to undergo inves- 
tigation as to their right to land. From such investigation citizens of 
this country are free. If an alien lands without such investigation, 
because of misleading statements as to his citizenship, lie is subject to 
déportation. Nothing in the law is better settled than this. Indeed, 
any other construction would, as stated by the court in Williams v. U. 
S., 186 Fed. 479, 108 C. C. A. 457, "render the Immigration Act abor- 
tive." 

As to the policy of deporting the petitioners hère, in view of their 
long previous résidence in this country, this is a matter into which 
the court is not at liberty to inquire. It might seem to the court that 
the rational thing to do would be to investigate now their right to land 
as aliens, and to permit them'to remain, if such right were estab- 
lished. But the court lias no power to direct the method by which the 
executive officers shall administer the law. The enforcement of the 
immigration laws is committed to the Department of Labor, and the 
déportation of petitioners, because, being aliens, they entered the coun- 
try without the preinvestigation which the law requires, is well within 
the power of the Department. The court is no more authorized to in- 
terfère with the executive department, or to question its policy, when 
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actïng within the authority conferred upon it, than such department is 
authorized to interfère with the court. The power of the court is 
limited to the inquiry, "Is the action of the executive within the law?" 
If it is, the remedy for any supposed hardship resulting therefrom 
is by application to the executive to be relieved from such hardship, 
and not by appeal to the court to prevent the enforcement of the 
law. 

In the présent case much is said concerning the unfairness of the 
hearings. But this complaint goes only to collatéral matters, as the real 
fact which is the basis of the order of déportation is not in dispute. 
This basic fact is the entrance into this country of the aliens without 
the inspection which the law requires. This was brought about by 
their claim to be citizens, and, whether this claim was f raudulently or 
mistakenly made, the resuit was the same. It secured their admission 
without examination, and rendered their entry unlawful. 

There is much in the record showing the relations existing between 
petitioners and one B. N. Northrup, a married man upon the com- 
plaint of whose wife thèse proceedings were inaugurated. There is 
nothing in thèse relations which would render petitioners subject to 
déportation, if their entry into the country had been law fui. It may be, 
however, that thèse relations hâve led the immigration officers to a rigid 
enforcement of the law against petitioners ; but, if so, they are not in 
a position to complain. In this regard I do not wish to be understood 
as imputing to the petitioners, or either of them, any conduct which 
they themselves do not admit. This subject is touched upon only be- 
cause counsel seem to think that the court should inquire closely into 
the motives which actuated the immigration officers in the investiga- 
tions which led up to the order of déportation. If the court did so 
inquire, the order would not be disturbed. 

It is also urged that subséquent to their entry their right to remain 
was once before inquired into. This is true, but the inquiry led to 
nothing, as the inspector reported that petitioners were citizens, and 
hence not subject to déportation. The warrant of déportation is suf- 
ficiently definite, and under it petitioners will be sent back to England^ 
whence they last came. If the daughter would prefer to be sent to 
Canada, her birthplace, an application to that end should be made to 
the Department of Labor. 

The order of déportation appearing from the record to hâve been 
made after a full hearing, and being within the authority of the De- 
partment of Labor upon the facts and the law, it is ordered that the 
demurrers be sustained. 
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In re HARRELL. 
(District Court, E. D. North Carolina. April 5, 1915.) 

1. Bankruptcy <5=>399 — Exemptions — Objections — Prématuré Objections. 

TJnder Bankr. Act July 1, 1S9S, c. 541, § 6, 30 Stat. 548 (Comp. St. 1913, 
§ 9590), providing that such act sliall not affeet the allowance to bank- 
rupts of exemptions prescribed by tbe state laws ; section 47 (11) [section 
9631], requiring the trustée to set apart tbe bankrupt's exemptions and 
report the items and value thereof to the court as soon as practicable 
after his appointment ; General Order 17 (S9 Fed. viii, 32 C. C. A. xix), re- 
quiring the trustée, within 20 days after notice of appointment, to report 
the articles set off to the bankrupt, with the estimated value of each 
article, and providing that any creditor may take exceptions to the déter- 
mination of the trustée ; and General Order 5 (89 Fed. v, 32 C. C. A. viii), 
and Schedule B (5) [89 Fed. xxv, 32 0. C. A. xlix], requiring the bankrupt, 
in his scbedules, to state out of what property he claims his exemptions 
and wishes them allotted, whether a bankrupt had forfeited his right to 
exemptions by vvithholding property froin his schedules, or by conveying 
property with intent to defraud his creditors, could not be raised by an 
objection during the examination of the bankrupt, as the duties imposed 
upon the trustée may not be neglected or postponed until an issue of 
fraud, regarding the disposition of the property, is tried. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 657, 699; 
Dec. Dig. <®=>399.] 

2. Bankruptcy €=399 — Exemptions — Forfeiture. 

A bankrupt does not forfeit his right to claim his exemptions, secured 
to him by the state law, by conveying property in fraud of his creditors, 
or failing to schedule portions of his property, especially as in North 
Carolina it is the settled law that a fraudulent disposition of property by 
a debtor does not work a forfeiture of his exemptions. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
Dec. Dig. <@=>399.J 

3. Bankruptcy <©=>32 — Omissions from Schedules — Correction. 

If a bankrupt fails to schedule property which should be surrendered 
to his trustée, and this fact is shovvn upon his examination, he may be 
permitted to correct his schedules. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 31-33; Dec 
Dig. <©=>32.] 

In Bankruptcy. In the matter of J. F. Harrell, bankrupt. On pé- 
tition for a review of a ruling of the référée. Ruling affirmed. 

Winston & Mathews, of Windsor, N. C, for creditor. 
Smith & Banks, of Gatesville, N. C, for bankrupt. 

CONNOR, District Judge. From the certificate of the référée it 
appears that, upon the examination of the bankrupt, George W. Liver- 
man, a creditor, alleging that the bankrupt had withheld property from 
his schedule, and had conveyed property with intent to defraud his 
creditors, "protested against the allotment by the trustée of the home- 
stead and personal property exemption to the bankrupt." The référée, 
being of the opinion that upon the évidence before him no fraud had 
been shown, and further that as matter of law the bankrupt could not 
be deprived of his exemptions, overruled the "protest" and denied the 
motion, whereupon the creditor filed his pétition for review. 

[1] The procédure adopted by the creditor is rather novel. No 

<=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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question was at the time, or could hâve been, before the référée re- 
garding the right of the bankrupt to hâve his homestead and personal 
property exemption allotted. Section 6 of the Bankrupt Act, which 
contains the only référence to the exemption of property to bankrupts, 
provides that: 

"This act shall not affect the allowanee to bankrupts of the exemptions 
which are prescribed by the state laws, in force at the time of filing the péti- 
tion in the state wherein they hâve had their domicile for the six tnonths or 
the greater portion thereof, immediately preceding the filing of the pétition." 

It is manifest, therefore, that for the purpose of ascertaining the 
amount, character of property, etc., which a bankrupt is entitled to 
hâve set apart to him as his homestead and personal property exemp- 
tion, recourse must be had to the Constitution and statutes of the state 
of his domicile. By the provisions of article 10, §§ 1, 2, of the Con- 
stitution of North Carolina, every résident of the state is entitled 
to hâve personal property of the value of $500, to be selected by him, 
and real estate of the value of $1,000 allotted to him, and exempt from 
exécution or other légal process resorted to for the collection of debts 
against him. 

The question arises how, in proceedings in bankruptcy, are the ex- 
emptions to be allotted? The answer is found in section 47 (11) of 
the act. Among the duties imposed upon the trustée, he is required 
to "set apart the bankrupt's exemptions and report the items and 
value thereof to the court as soon as practicable after his appoint- 
ment." By General Order 17 (89 Fed. viii, 32 C. C. A. xix) his duty 
in respect to the allotment of the exemptions is made more spécifie. 
He is required to make report to the court, within 20 days after re- 
ceiving the notice of his appointaient, of the articles set off to the 
bankrupt by him, according to the provisions of the forty-seventh sec- 
tion of the act, with the estimated value of each article, and any cred- 
itor ma y take exceptions to the détermination of the trustée, within 
20 days after filing the report, etc. The bankrupt is required, in his 
schedule, to state out of what property he claims his exemptions and 
wishes them allotted. General Order 5 (89 Fed. v, 32 C. C. A. viii) ; 
Schedule B (5) [89 Fed. xxv, 32 C. C. A. xlix]. Thèse duties imposed 
upon the trustée may not be neglected, or their discharge postponed, 
until an issue of fraud in regard to the disposition of property is tried 
The rights of creditors in regard to exempt property may be raised 
by exception to the report of the trustée. It is uniformly held that 
the title to the exempt property does not vest in the trustée; the al- 
lotment does not confer title, but simply désignâtes and sets it apart 
from his other property which passes to the trustée. 

[2] The brief of counsel indicates that he is of the opinion that 
the bankrupt forfeits his rights to claim the exemptions secured to 
him by the state law, by doing some act prohibited, or omitting to dis- 
charge some duty enjoined, by the Bankrupt Act, as, in this instance, 
conveying property in fraud of his creditors, or failing to schedule 
portions of his property. I fmd nothing in the act to sustain this view. 
In Re Tollett, 106 Fed. 866, 46 C. C. A. 11, 54 L. R. A. 222, turton, 
Circuit Judge, says : 
222 F.— il 
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"How a homestead may be acquired or lost must dépend upon the law ot 
the State under which the right of homestead arises. That law, as construed 
and applied by the highest court of Tennessee [the domicile of the bankrupt], 
constitutes a rule of property binding upon the fédéral courts in respect to 
homestead rights claimed in that state." 

That a fraudulent disposition of property by the debtor does not 
work a forfeiture of the exemptions secured to him by the Constitu- 
tion of North Carolina is settled by a number of décisions of the Su- 
prême Court. Crummen v. Bennet, 68 N. C. 494, and other cases. In 
the statutes of several states it is provided that the right to exemptions 
is forfeited by the making of fraudulent conveyances. See cases cited, 
Collier, Bankruptcy, 197. 

[3] It is therefore clear that, viewed from any aspect, the référée 
ruled correctly upon the question sought to be raised by the protest. 
If the bankrupt has failed to schedule property, which should be sur- 
rendered to his trustée, and this fact is shown upon his examination, 
he may, if so advised, be permitted to correct his schedule. If he has 
conveyed in fraud of his creditors, of course, he cannot hâve it al- 
lotted to him as exempt. 

The trustée may bring his action to set aside such conveyance and 
recover the property. The question of his right to claim it as exempt 
cannot arise — certainly not until the conveyance is set aside. I am not 
able to see how, according to any orderly procédure, questions of this 
character can be raised and tried in the manner adopted in this case. 

The ruling of the référée is affirmed. 



CHANNELL CHEMICAL CO. v. E. W. HATDEN CO. et aL 

(District Court, N. D. Ohio, W. D. January 15, 1915.) 

No. 108. 

Teade-Marks and Tbade-Names <S=j85 — Suit for Infringement — Défenses 
mlsrefresentations of complainant. 

Complainant makes and sells a mop and a furniture polish for use to- 
gether on floors, etc., and in connection with both articles it uses the reg- 
istered trade-mark "O-Cedar," either alone or in combination with other 
words. In its advertisements of the polish it repeatedly représente that 
it is a purely vegetable product, containing no grease nor minerai oil, 
and that it constitutes a varnish food or rcstorer. In fact, it is composed 
of 85 per cent, of minerai oils, and the évidence showed that it is of no 
spécial value as a varnish restorer. Held, that complainant had no stand- 
ing in equity to maintain a suit for the protection of its trade-mark in 
respect to either product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dig. <§=>85.] 

In Equity. Suit by the Channell Chemical Company against the E. 
W. Hayden Company, and Edwin W. Hayden, Orlie P. Wilkinson, and 
Herbert J. Chittenden, as officers and directors of said corporation. 
On final hearing. Decree for défendants. 

^=sPor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Chas. T. Lawton, of Toledo, Ohio, and Chas. W. Hills, of Chicago, 
111., for complainant. 

Owen, Owen & Crampton, of Toledo, Ohio, for défendant 

KILLITS, District Judge. The complainant is the owner of trade- 
marks registered Nos. 87,163 and 99,142, on applications simultane- 
ously made, to use as a trade-mark the formula "O-Cedar," as applied 
to floor mops and furniture polish, respectively. It is alleged that com- 
plainant's mops and polish hâve been largely advertised and sold 
throughout the United States, invariably marked with the trade-marks 
"O-Cedar," and that complainant's products hâve become widely, gen- 
erally, and popularly known to the public and to the trade as "O-Cedar 
Polish," "Cedar Polish," "O-Cedar Polish Mops," "Cedar Mops," 
"Cedar Polish Mops," "Round Cedar Mops," "Round Cedar Polish 
Mops," and under many other compound words, of which the word 
"Cedar," or "O-Cedar," form a component part, and that the mops are 
marketed in a metallic can or container of distinctive color and size, 
with characteristic and descriptive matter thereon, including the trade- 
mark. It is alleged that the défendants are imitating the registered 
trade-marks, applying the same to inferior and spurious products 
closely resembling the respective products of complainant, designat- 
ing their products under the mark and name of "Oil of Cedar Poiish," 
and "Oil of Cedar Mops," and "Cedar Polish Mops," respectively, and 
are therefore engaged in unfair compétition with the business and trade 
of the complainant. The usual injunction and accounting is asked for. 

The testimony makes it unmistakable that the complainant transacts 
its business, through advertising and otherwise, with a view of induc- 
ing the public to use its mops in connection with its polish, and vice 
versa. It is very questionable whether the court should décide that 
the use of the term "Oil of Cedar," in compounds relating to mops 
and furniture polish, by the défendants, is in any way an unlawful 
imitation of complainant's trade-mark, because complainant obtained 
the registration of that formula only through a positive disclaimer 
that it was at ail descriptive, but upon the insistence that it was 
purely arbitrary, and the only substantial ground upon which the com- 
plainant appealed very strongly to the court for relief on the f acts of 
this case was in the fact that défendants.' mop containers were in ap- 
proximately the same color as that employed by the containers of 
the complainant, which resemblance défendants very promptly agreed 
to destroy by the adoption of some other tint. 

But there is in this case an insuperable objection to giving the com- 
plainant any relief whatever. In Worden v. California Fig Syrup 
Company, 187 U. S. 516, 23 Sup. Ct. 161, 47 L. Ed. 282, the court dé- 
cides that : 

"When the owner of a trade-mark applies for an injunction to restrain the 
défendant from injuring his property by making false représentations to the 
public, it is essential that the plaintiff should not, in his trade-rnark or in his 
advertisements and business, be himself guilty of any false or misleading 
représentation, and if he makes any material false statement in connection 
with the property which he seeks to protect, he loses his right to claim the 
assistance of a court of equity " 
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. In this case it is indisputable that the complaînant has been guilty 
of false and misleading advertising of its product. We quote from 
one advertisement; 

"O-Cedar Polish, a wonderful varnish food. * * * It contains no grease, 
minerai by -product, or benzine. Every ingrédient of O-Cedar polish is a pure 
vegetable 'substance. * * * O-Cedar Polish is well and favorably known, 
and is widely advertised in connection with the O-Cedar Mop." 

From another: 

"O-Cedar Polish Is more than furniture polish. It cleans as it polishes, 
and acts as a varnish renewer and rejuvenator." 

From another: 

"O-Cedar Polish is a vegetable compound and mixes freely with water." 

From another: 

"O-Cedar Polish. This 'varnish food' is a rejuvenator and restorer, 
* * * is a pure vegetable compound, and mixes freely with water." 

On some of the complainant's bottle cartons introduced in évidence 
was the statement that: 

"O-Cedar polish pénétrâtes through the varnish pores, instead of clogging 
them, as minerai products do." 

The spécifie testimony before the court as to the ingrédients of com- 
plainant's compound shows that 85 per cent, thereof is hydro-carbon 
oil, otherwise a light minerai oil ; the rest of the percentage being di- 
vided between methyl salicylate and oil of cedar. No testimony is 
offered on behalf of the complainant to meet this. The unsworn state- 
ment in open court of complainant's expert cheniist, who was a witness 
for another purpose, was that the complainant's O-Cedar Polish con- 
tained more than 50 per cent, minerai oil; but the exact proportions 
were not admitted in testimony, upon the excuse offered by complain- 
ant's counsel that to disclose its formula would be to expose a trade 
secret. Expert testimony also advised the court that there can be no 
élément of food value to varnish in this compound, and that its efncien- 
cy as a varnish restorer is negligible. 

In the présentation of the case it seemed to be acknowledged by com- 
plainant's counsel, that, so far as the trade-mark respecting the polish 
was concerned, this évidence was fatal to complainant's claim for re- 
lief ; but the claim is made that still the complainant should be pro- 
tected respecting its mop trade-mark. We hâve alluded to the f act that 
complainant advertises its products for joint and mutually dépendent 
use. On this showing of deceptive advertising, we do not feel inclined 
to permit the complainant to hâve the advantage of an injunction out 
of this court to protect its mop trade-mark, and thus indirectly protect 
it in its polish trade-mark for a product to be used jointly with its mop. 
Besides, if it insists that the formula "O-Cedar," as appîied to the 
mop, has become identified in the public mind with a cedar product, 
that identification is in connection only with the use of O-Cedar Pol- 
ish ; otherwise, the formula as applied to the mop is deceptively de- 
scriptive, for the mop itself is not made of cedar. 
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There is some évidence in this case which leads the court to sus- 
pect that the complainant itself has imitated articles of this character 
as put out by the défendant — at least, that it copied the spécial wording 
of défendants' descriptive advertising. This évidence is, at least, just 
as plain against the complainant as the évidence that défendants imi- 
tated the color of complainant's containers ; for it is a question which 
manufacturer used the golden yellow color first. Défendants, how- 
ever, voluntarily agreed to abandon this color for their containers as 
soon as the cans now on hand are exhausted. 

This situation leaves the case without any equity in favor of the 
complainant, and the bill is dismissed, at its costs. 



UNITED STATES v. SMITH. 

(District Court, E. D. Pennsylvania. February 26, 1915.) 

No. 14. 

Post Office ©=48 — Fraudulent Use of Mails — Indictment — Variance. 

On the trial of a person for using the mails in aid of a scheme to de- 
fraud by representing himself to be a physician and specialist in certain 
dlseases, inviting the submission of statements of symptoms and, irre- 
spective of what the symptoms indicated, inducing the belief in the pa- 
tients that they were the victims of serious ailments and in dire need of 
médical attention, évidence showing that accused's acts constituted a 
scheme to defraud, and that fraudulent use was made of his professional 
character and expérience, supported a conviction, though the indictment 
charaeterized as false and fraudulent each élément in the scheme, whereas 
in fact the évidence did not justify a flnding that accused's représenta- 
tion that he was a physician and specialist was false. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. <S=a48.] 

W. O. Smith was convicted of using the mails to defraud, and he 
moves for a new trial and in arrest of judgment. Motion discharged. 

Francis Fisher Kane, U. S. Atty., and John H. Hall, Asst U. S, 
Atty., both of Philadelphia, Pa., for the United States. 
A. B. Geary, of Chester, Pa., for défendant. 

DICKINSON, District Judge. The first reason assigned in arrest 
of judgment is that the proofs adduced at the trial fell short of the 
averments of the indictment. The facts in the case, from the view- 
point presented on this motion, are that the défendant was a practicing 
physician and a specialist in certain forms of nervous diseases, which 
he was because of this able to successfully treat. The indictment 
charged the scheme or artifice to defraud consisted, among other 
things, in the défendant falsely representing himself to be a physician 
and a specialist as above stated. No proof of the falsity of thèse 
représentations was offered at the trial, and the représentations were 
shown by the évidence offered on behalf of the défendant to hâve been 
true. The position is now taken by the défendant that the falseness 
of thèse représentations was an essential part of the scheme or arti- 

«gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fice to defraud with which the défendant was charged in the ïndict- 
ment, and, the United States having failed in its proof of thèse aver- 
ments, the verdict is left without support. 

The charge as presented in the indictment was a scheme or artifice to 
defraud within the meaning and the language of the acts of Congress 
upon the subject. The scheme or artifice laid at the door of the de- 
fendant by the indictment consisted in representing to intended dupes 
of the défendant that he was a physician professionally equipped and 
specially trained in the diagnosis and treatment of certain diseases 
and ailments. This, of course, was for the purpose of inspiring them 
with confidence in him and trust in his judgment of their condition. 
The scheme further contemplated that the persons thus approached 
should be invited to submit statements of symptoms to the défendant, 
and that, irrespective of what the symptoms indicated, whether health 
or disease, the défendant would dupe the patients into the belief that 
they were the victims of serious ailments and in dire need of médical 
attention, when in point of fact they were in normal health, and thus 
f raudulently induce them to part with their money for the defendant's 
benefit. 

The gravamen of the offense, so far as the United States is con- 
cemed, was, of course, the use of the mails in the promotion of the 
fraud. The indictment, it is true, characterizes as false and fraudu- 
lent each élément in this scheme. It is likewise true that the évidence 
would not hâve justified a finding that every représentation made by 
the défendant was false, in the sensé of being an untrue statement 
in fact. In particular, the évidence would not hâve warranted a find- 
ing that the défendant was not a physician, nor that he had not made 
a specialty of the treatment of certain ailments. There was évidence, 
however, to support the finding that the acts of the défendant con- 
stituted a scheme to defraud, and that fraudulent use was made of 
the professional character and expérience of the défendant. 

Counsel for the United States were following good principles of 
pleading in characterizing each élément in the fraudulent scheme as 
false in fact, as well as fraudulent in use. By this the burden is not 
assumed of proving every averment of falsity, as well as the averment 
of fraud. The case is within the_principle, the soundness of which is 
not controverted by counsel for the défendant, that the consonance 
of probata and allegata does not require that every averment in the 
indictment should be proved in order to warrant a conviction. It is 
enough if so much of the charge be proved as constitutes an offense 
against the law, and the offense for the commission of which the de- 
fendant stands indicted. 

The second reason is based upon the assertion of the insufficiency 
of the évidence to support a conviction. This really also includes the 
third. If the case involved, as counsel for the défendant assumes, 
nothing more than a différence of diagnosis, or of opinion as to the 
proper diagnosis, the position would be well taken that a mère dif- 
férence of opinion offered no évidence in itself of any insincerity in 
any one of the opinions. The case presented against this défendant, 
however, was more than a différence of opinion. He was a physician. 
When the défense, as well as the case for the United States, was 
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under the considération of the jury, there was évidence of compe- 
tency and expérience as a médical practitioner. Moreover, whether 
there was knowledge or ignorance on the part of the défendant, the 
real question is the same. 

The évidence for the United States was full, and indeed unanswer- 
able, that the symptoms vvhich the défendant represented to his pro- 
spective patients as alarming évidence of disease were in fact no symp- 
toms of disease at ail, but of normal health. In point of fact, the 
symptoms set forth were the recognized symptoms of perfect health. 
This afforded the basis for the judgment of the jury as to whether 
or not, under ail the évidence, the diagnosis made by the défendant 
was a fraudulent one. A finding of guilt is consistent with the view 
that, without knowledge of whether the symptoms were those of 
health or disease, the défendant, with the intent of fraudulent décep- 
tion, meant to frighten the supposed patient into parting with his 
money. The finding is likewise consistent with the view that the de- 
fendant, being a physician, with a like purpo^e pretended the symp- 
toms to be those of disease, when he knew them to be indicative of 
health. 

The case was fairly presented on behalf of the United States, and 
the défense was adequately and ably presented to the jury. There is 
no complaint made of the mode or manner of its submission. 

The motion for a new trial is therefore discharged, and the United 
States has leave to move for sentence. 



In re THOMPSON. 

(District Court, D. New Jersey. April 7, 1915.) 

Banketiptcy <g=>336 — Claims — Filing — Amendment. 

Under Bankruptcy Act July 1, 1898, c. 541, § 57a, 30 Stat 560 (Comp. 
St. 1913, § 9641), providing that proof of claims shall consist of a state-. 
ment under oath signed by the créditer setting forth the claim, the con- 
sidération therefor, and whether any, and, if so, what, securities are held 
therefor, and what payments hâve been made thereon, and that the sum 
claimed is justly owing, and section 57n, providing that claims shall not 
be proved subséquent to one year after the adjudication, where, in re- 
sponse to an inquiry from a ueceiver in bankruptcy prior to the adjudica- 
tion, a créditer wrote the receiver, stating the amounts of the notes held 
by it on which the bankrupt was liable, and the collatéral security held 
therefor, but there was no intention thereby to file a claim, and there was 
no direction that the letter should be flled as a claim, and it was not so 
flled, the letter was not such proof of the claim as could be amended, 
more than one year after the adjudication, by the filing of a proper claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 523, 524; 
Dec. Dig. ®=>336J 

In Bankruptcy. In the matter of William J. Thompson, bankrupt. 
On review of the referee's order directing the filing of the claim of 
the First National Bank of Woodbury. Reversed. 

See, also, 205 Fed. 556. 

<g=sFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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Bleakly & Stockwell, of Camden, N. J., for trustée. 
A. H. Swackhamer, of Woodbury, N. J., for creditor. 

RELLSTAB, District Judge. The referee's order under revievv 
permits the First National Bank of Woodbury to (in the language of 
the order) "amend its proof of claim to conf orm to the formai require- 
ments of the Bankruptcy Act and gênerai orders." Sections 57a and 
57n of the Bankruptcy Act provide : 

57a: "Proof of claims shall consist of a statement under oath, in writing, 
signed by a creditor setting forth the claim, the considération therefor, and 
whether any, and, if so what, securities are held therefor, and whether any, 
and, if so what, payments hâve been made thereon, and that the sum claimed 
is justly owing froin the bankrupt to the creditor." 

57n: "Claim shall not be proved against a bankrupt estate subséquent to 
one year after the adjudication. * * * " 

No proof of claim meeting such requirements was filed by the 
bank within one year after the adjudication. Before adjudication, and 
while the estate was in the custody of a receiver, the following cor- 
respondence took place between the attorneys of the receiver and such 
bank: 

"April 27, 1911. 

"First National Bank, Woodbury, N. J. — Gentlemen: In re William J. 
Thompson, bankrupt. On behalf of Henry J. West, receiver in bankruptcy, 
we would request that you advise us at once as to the amount of the in- 
debtedness of Mr. Thompson to your bank, and also the amount and char- 
acter of the collatéral whieh you hold as security with eacli note held by 
you. Kindly also state when eacû note falls due. It is neeessary for us to 
make a report at once to the court as to the condition of his assets. Kindly 
also advise us as to the amount of his cash balance, if any, in your bank 
to the crédit of his account, 

"Very truly yours, Bleakly & Stockwell." 

"Woodbury, N. J., May 2, 1911. 

"Bleakly & Stockwell, Attorneys for Henry J. West, Eeceiver in Bank- 
ruptcy for William J. Thompson — Dear Sirs: Your favor of April 27th lias 
been received and contents carefully noted. We beg to report the indebted- 
ness of William J. Thompson, of Gloucester City, N. J., to this bank, as 
follows: 

"$3,500 note of Harry M. Harley, indorsed by William J. Thompson, due 
and protested on April 27, 1911. Also holding note of H. M. Harley, de- 
ceased, for $4,500, that fell due on October 27, 1910, with this. 

"Note of William J. Thompson for $10,000, due .Tune 27, 1911, with 200 
shares of the capital stock of the Gloucester Ferry Co. and $2,000 of bonds 
of Fries-Harley Co. 

"Yours very truly, J. F. Graham, Cashier." 

The référée agreed with the contention of the bank that its letter 
was a sufficient filing of a claim to permit of an amendment to make 
it conform to the quoted requirements of the Bankruptcy Act. There 
is nothing in the bank's letter from which it can be inferred that it in- 
tended thereby to file a claim against the estate. Neither of the bank's 
officiais who testified in this matter stated that such was the inten- 
tion. There was no direction that such letter should be filed as a claim, 
and it was not so filed. To my mind, the rule declared in Re Mc- 
Callum & McCallum (D. C. E. Dist. Pa.) 127 Fed. 768, is control- 
hng. In that case Judge McPherson, at page 769, said : 
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"With every disposition to be libéral in the allowance of amendments, there 
is nevertheless a limit to the power of the court in this regard. If the year 
within which claims may be proved is still unexpired, amendments are largely 
a matter of course ; but af ter the expiration of the year a différent situation 
is presented. The rights of creditors are then fixed by the act itself, and 
no new right can be introduced. If the proof of a right that had already been 
asserted in substance should thereafter be found to lack form or précision, 
ordinarily, I suppose, such defect might still be remedied; but, as Judge 
Archbald said in a similar case (his opinion was afterward adopted by the 
Circuit Court of Appeals): 'The gênerai right to aniend, regardless of the 
time which has elapsed, is abundantly surtained by the authorities. * * * 
But to do so, it is plain, there must be in the record, as it stands, the sub- 
stance of that which is asked for. The right to amend can go no further than 
to bring forward and make effective that which in some shape is already 
there.' In re Mercur (D. C.) 116 Fed. 655; Id., on appeal, 122 Fed. 384, 58 
C. C. A. 472." 

In re Fairlamb (D. C. E. Dist. Pa.) 199 Fed. 278, and In re Mc- 
Carthy Portable Elevator Co. (D. C. Dist. N. J.), 205 Fed. 986, are 
reported instances in this circuit of the liberality in allowing amend- 
ments to matters of record relating to creditors' claims ; but in thèse 
cases, as well as in ail others brought to the attention of the court, 
wherein such amendments were allowed, there was either something in 
the nature of a claim filed or entered of record within the prescribed 
year, or the créditer had endeavored to file his claim within such pe- 
riod with the proper offker. 

The bank not having filed or attempted to file the claim in question 
within such year, there is nothing of record to support the order un- 
der review. Therefore it must be reversed. 



THE AZTEC. 

(District Court, E. D. Pennsylvanie. April 19, 1915.) 

No. 9. 

Admiralty <g=»57 — Suit for Breach of Charter — Security for Release of 
Vessei. 

In a suit by the charterer for breach of the charter party, by the re- 
fusai of performance by the owners, the amount of the security to which 
libelant is entitled cannot be affected by a subséquent offer of the own- 
ers to furnish the use of the vessei, which offer libelant was not bound 
to accept. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 452-478; Dec. 
Dig. ®=»57.] 

In Admiralty. Suit by the Interocean Transport Company against 
the steamer Aztec. On motions for order to fix amount of security 
and to dismiss libel. Motion to dismiss denied, and amount of security 
fixed. 

Convers & Kirlin, of New York City, Edward F. Pugh, of Phila- 
delphia, Pa. (J. Parker Kirlin and John M. Woolsey, both of New 
York City, of counsel), for libelant. 

H. Alan Dawson, of Philadelphia, Pa., and Haight, Sandford & 
Smith, of New York City, for claimants. 

«fc^jFor otber cases aee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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DICKINSON, District Judge. Whatever the merits of the con- 
troversy between the parties concernée! in this case may prove to 
be when the case is f ully heard, the strong showing made by the libel- 
ant, both in respect to the flagrancy of the breach of contract on the 
part of the owners, and the amount of the damages sustained by the 
libelant, called in the first instance for a bond in a sum which would 
protect libelant in its claim. This was, of course, subject to the right 
of the owners to move for an order fixing the amount. Such motion 
was made. At the hearing of this motion the libelant's cause of ac- 
tion, its right to the process issued, its further right to security for its 
damages, and the reasonableness of the estimate of damage as made by 
libelant were ail conceded. The motion was based solely on the prop- 
osition that the offer of the owners to permit libelant to hâve the use of 
their ship was in mitigation of libelant's damages, reducing them to 
an insignificant sum, and the bond required of the owners should be 
fixed in a nominal sum. To emphasize this the claimants made the 
above admissions arguendo. It is clear that the libelant is not obliged 
to accept of this promise, and that the court should not force its ac- 
ceptance upon libelant. When this ship was chartered, the libelant had 
the promise of the owners to be allowed its use. That is ail libelant 
had, and ail it had bargained for, and therefore ail to which it was en- 
titled. When, however, the owners broke their contract (if they did 
break it), the libelant had no longer a contract with the owners, but a 
claim against them, and possibly against the ship, for the damages sus- 
tained by it for the breach of the contract. Libelant's further right 
was to hâve process issued and security in a reasonable sum for the 
payment of the damages which might be awarded. 

The argument that the renewal by the owners of their broken prom- 
ise put the libelant back exactly where it was before is more specious 
than sound. It affords the libelant no assurance (other than by the 
promise of the owners) that it will be saved from loss. Whatever ulti- 
mate efïect thèse offers may hâve in mitigation of damages, the libel- 
ant's right is to security, and such a promise cannot be held to be the 
security which the law requires. The libelant's claim is very large in 
amount, and although it is given strong prima facie support by the 
présent freight rates, the exaction of too large a bond would resuit in 
enforced idleness of the ship at a time when there is the most urgent 
need for her services. The court therefore expressed its willingness 
to lend an open ear to anything the claimants had to offer upon the 
question of the amount at which security should be fixed, and the 
hearing was continued for this purpose. The motion has come on to 
be heard before a full bench. It is now accompanied by a motion to 
dismiss and with a proposed amendment by the libelant of its libel. 
The original libel was in rem. The motion to dismiss is based upon 
the proposition that a ship is not subject to seizure for a claim for 
damages flowing from the breach of an executory contract of the own- 
ers. The amendment is to make the proceedings in personam, as well 
as in rem, with the usual attachment process against respondents not 
found within the jurisdiction. The allowance of the amendment makes 
the présent discussion of the motion to dismiss unnecessary. We think 
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libelant has the right to amend and has leave to do so. Any security 
required, however, covers both features of the amended proceedings. 

This brings us back to the only question before us, the fixing of the 
amount of the bond. The présent market freight rates undoubtedly 
justify a high estimate of reasonably to be anticipated damages. In- 
deed, thèse high rates supply the charged motive for the breach of the 
charter party contract. There is nothing to show that libelant has 
any other prospect of redress than through a seizure of the ship. It 
is, however, likewise true that the présent market conditions are ex- 
ceptional. The fact which will ultimately, in ail probability, détermine 
the amount of damage, is the duration of the war. The market makes 
the best attempt possible to estimate this. We hâve examined with 
care ail the supporting affidavits. This contract is for a long terni. 
There is, as was to be expected, no real market rate for long term con- 
tracts. There is a market for short term contracts. There is also 
something of a market for long term contracts to begin in the future. 
The one assumes the war is likely to last; the other that it will be 
over during the life of the contract. Thèse extrêmes give us some- 
thing of a market guide. 

Taking into account ail the considérations involved, we fix the 
amount of the bond at $350,000. 



In re CEFOLA. In re TOMBACH & MePHBE. In re URSONB. 
(District Court, S. D. New York. April 8, 1915.) 

1. Bankeuptct <S=172 — Liens — Proceedings Supplementaky to Execution. 

Code Civ. Proc. N. Y. § 24G4, provides that, in supplementary proceed- 
ings, notice of the application for an order appointing a receiver must be 
given personally to the judgrnent debtor, unless lie cannot with diligence 
bë found within the state, in which case notice may be dispensed with or 
given, as the judge thinks proper; section 2468 provides that the prop- 
erty of the judgrnent debtor is vested in the receiver from the time of 
filing the order appointing him or extending bis receivership ; and section 
2469, subd. 1, provides that, where an order requiring a debtor to be ex- 
amined has been served before the appointaient of a receiver or the ex- 
tension of the receivership, the receiver's title extends back, so as to in- 
clude the Personal property of the judgrnent debtor at the time of the 
service of such order, and subdivision 3 provides that, where notice of the 
application for the appointaient of the receiver was given to the judgrnent 
debtor, the receiver's title extends to the personal property of the debtor 
when the notice was served. Held, that where no order to appear for ex- 
amination was ever served, and the order appointing the receiver was ob- 
tained without notice, or, if substituted service of the notice was made, 
the requirements of the order for such service had not been complied with 
when the receiver was appointed, the title vested in the receiver as of the 
date of his appointment, or as to a judgrnent to which the receivership 
was subsequently extended, as of the date of the order extending the re- 
ceivership, which dates were within four months before the filing of the 
pétition in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 220; Dec. 
Dig. <S=>172.] 
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2. Bankeuptct <§=>20 — Enjoining Proceedings in State Courts. 

Whether the property of the bankrupt should be distributed in the state 
court or in the bankruptcy court, its distribution in the supplernentary 
proceedings should be enjoined until the appointmeut of a trustée, who 
might take such proceedings as he might be advised to be necessary for 
his protection. 

lEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23; Dec. Dig. 
<S=20.] 

In Bankruptcy. In the matter of Donato M. Cefola, alleged bank- 
rupt. On motion to vacate a stay of proceedings under exécutions on 
judgments obtained by Tombach & McPhee and Vincenzo Ursone. 
Stay modifled. 

Motion to vacate a stay issued on the motion of petitioning creditors by 
the bankruptcy court against two judgment creditors and their receiver, ap- 
pointed by a state court in proceedings supplementary to two exécutions. 
The dates are as follows: The pétition was filed March 11, 1915; receiver in 
supplementary proceedings was appointed on December 21, 1914, at applica- 
tion of Vincenzo Ursone upon a judgment obtained in the state court October 
30, 1914 ; exécution on Ursone judgment was issued November 19, 1914 ; or- 
der granted December 9, 1914, directing bankrupt to appear in proceedings 
supplementary to exécution. The order was never served, but receiver was 
appointed upon showing that the bankrupt could not be found within state 
with diligence. This receivership was extended on January 11, 1915, to 
Tombach & McPhee judgment, on which exécution issued July 2, 1914, and 
supplementary proceedings were commenced July G, 1914. 

Max Silverstein, of New York City, for Tombach & McPhee. 
Isidor E. Schlesinger, of New York City, for Ursone. 
Henry M. V. Connelly, of New York City, for petitioning cred- 
itors. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The question is certainly controlled by the state law, particularly 
sections 2468, 2469, of the Code of Civil Procédure. The first sec- 
tion says that property vests in the receiver in supplementary proceed- 
ings from the date of his appointaient, or of the extension of the re- 
ceivership to the judgment. Thèse dates are too late concededly. The 
second section defines the relating back of the title. The first sub- 
division applies to cases where the judgment debtor is served with the 
order directing him to appear for examination before the receiver is 
appointed. The papers show that this was never done, but, on the 
contrary, that the order appointing the receiver was made in accord- 
ance with the second sentence of section 2464, authorizing an appoint- 
ment without notice, when the debtor could not be found within the 
state. The third subdivision of section 2469 provides for the relating 
back of the title when the order was not personally served, but when 
notice was given of the application for a receiver, either personally or 
by substitution. This subdivision does not apply to the case at bar, be- 
cause neither was personal service, nor any substituted service, ever 
made. If it be thought that substituted service was in fact made, it 
is not shown that the requirements of the order for substituted serv- 
ice had been complied with before December 11, 1914. It follows 
that none of the provisions of section 2469 apply, and that the title 

(gs^For other casea see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexer 



IN EE LINKEB 1iV> 

vested under section 2468, as of the date of Decernber 21, 1914, for 
Tombach & McPhee, and January 11, 1915, for Ursone. 

[2] It is quite true that the Suprême Court has held that in the case 
of a judgment creditor's bill the levy relates back to the date of bill 
filed (Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122)', 
at least when the bill is to set aside a fraudulent conveyance. Assum- 
ing the same to be true in cases of creditors' bills merely to reach as- 
sets not subject to levy, I think the matter is nevertheless clearly one 
of state law, as I hâve said, and that, when the state law prescribes the 
title of the judgment creditor through its receiver, it must be para- 
mount. In re Tyler (D. C.) 104 Fed. 778. In any case, at the présent 
time the question is not of distributing the money, whether in the state 
court or in this court, but only of an injunction against its distribution 
till a trustée is appointed, who can take such proceedings as he may be 
advised to be necessary for his protection. Clearly the case requires so 
much relief. 

The stay will be limited to a period 20 days after the trustée has 
been appointed and qualified and after service on him of a copy of the 
modifying order ; otherwise, it will be maintained. 



In re LINKER. 
(District Court, S. D. New York. Decernber, 1914.) 

1. Bankruptcy @=»40E> — Déniai, of Discharge — Failure to Keep Books. 

Under Bankr. Act July 1, 1898, c. 541, § 14, 30 Stat. 550 (Comp. St 
1913, § 9598), providing for the discharge of a bankrupt unless he has, 
with intent to conceal his flnancial condition, destroyed, concealed, or 
failed to keep books of account or records froni which such condition 
might be ascertained, the failure to keep such books of account with intent 
to conceal his financial condition prévenus a discharge, though the bank- 
rupt's intent was not fraudulent, and though his acts were not done in 
contemplation of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757 ; Dec. Dig. <§=>409.] 

2. Bankeuptct <©=409 — Denial of Discharge — Failure, to Keep Books — 

Evidence. 

Where it is shown that no books of account, or no proper books, were 
kept by a bankrupt, the court may infer, from such failure to keep books, 
an intent to conceal his financial condition. 

[Ed. Note. — For other cabes, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757 ; Dec. Dig. <§=>409.] 

3. Bankruptcy <©=»409 — Déniai of Discharqe — Failure to Keep Books — 

Evidence. 

Where, though a bankrupt had his stock of goods insured for $4,000, 
and probably at times had a larger stock than that, and was doing a 
considérable business, he kept no stock book, sales book, slips of sales, 
nor record of moneys that came in, and no book at ail, except a check 
book, and though he was indebted for borrowed money, no record there- 
of which would show any one that he owed debts of that kind was kept, 
and neither he nor any one else could hâve told his financial condition 
from the books, papers, or memoranda which he said he kept, the facts 
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showed a failure to keep books with an intent to conceal his flnanclal 
condition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752-757 ; 
Dec. Dig. <§=>409.] 

In Bankruptcy. In the matter of Joseph Linker, bankrupt. On re- 
port of the référée recommending a discharge. Discharge denied. 

A. M. Potter, of Yonkers, N. Y., for bankrupt. 

J. B. Stephens and Wm. Lesser, both of New York City, opposed. 

HOUGH, District Judge. The referee's report dwells principally 
upon the spécification which alleged the obtaining of property on 
crédit upon a materially false statement in writing made by the bank- 
rupt to any person for the purpose of obtaining crédit from such a 
person. The very careful report on this head is a perf ect instance of 
the importance of seeing and hearing witnesses. The référée has f ound 
as a fact that the bankrupt "did not knowingly make a false statement 
as a basis for procuring goods on crédit." 

[1] The gist of this finding is the word "knowingly," and I am not 
prepared to disagree with a conclusion so obviously based on the per- 
sonality of the bankrupt. As to this spécification the finding of the 
référée is sustained. The other spécification, which was likewise over- 
ruled, related to the alleged failure of the bankrupt to keep any books 
of accounts from which his financial condition might be ascertained, 
"with intent to conceal (said) financial condition." As to this objection 
the référée says that he found "no évidence of any fraudulent intent 
in his failure to keep more perfect accounts." As was pointed out in 
Re Newbury & Durham (C. C. A. 2d Cir.) 31 Am. Bankr. Rep. 365, at 
page 366, 209 Fed. 195, at page 196, 126 C. C. A. 207, at page 208, the 
act as it stands at présent has omitted the word "fraudulent," which 
was originally in section 14, so that : 

"Under the act as it now reads it is no longer necessary to prove that the 
bankrupt's intent was fraudulent, or that his acts were doue in contempla- 
tion of bankruptcy. It is enough to prevent his discharge if he has, with in- 
tent to conceal his financial condition, failed to keep books of account from 
which such condition might be ascertained." 

[2] When it is once shown that no books of account, or no proper 
books, were kept by the bankrupt, the court may inf er from such fail- 
ure to keep books an intent to conceal his financial condition. In re 
Weston (C. C. A. 2d Cir.) 30 Am. Bankr. Rep. 647, 206 Fed. at pages 
282, 283, 124 C. C. A. 345. 

[3] It is évident from the testimony herein that no creditor or ex- 
pert accountant could ever hâve discovered the bankrupt's financial 
condition from the books, papers, or memoranda which he says he 
kept, and I consider it obvious from the bankrupt's own évidence that 
he himself could not tell from such books, papers, etc., how he stood 
at any given time. He kept no stock book, nor sales book, nor slips 
of sales, nor record of moneys that came in, and no book at ail except a 
check book. He was indebted for borrowed money, and finally went 
into bankruptcy on the pétition of creditors of that kind (as has been 
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asserted in argument and not denied). Yet confessedly he had no 
sort of record which would show to any one that he owed debts of 
this kind. 

When a bankrupt fails to keep a record of borrowed money (he be- 
ing in mercantile business), I am still of the opinion expressed in Re 
Brenner (D. C, N. Y.) 20 Am. Bankr. Rep. 644, 166 Fed. 931. It is, 
of course, always open to a bankrupt to show that he was ignorant, 
careless, intended no wrong, etc. ; but each case must stand upon its 
own facts, so that the inquiry always is whether the inf erence of intent 
is overset by the évidence given. In this case Linker transacted no 
small business, his stock was insured for $4,000, and he probably at 
times (on his own showing) had a larger stock than that. He scheduled 
a stock of that amount. It is to me inconceivable that a man doing 
the kind and amount of business that Linker did could hâve failed to 
keep books for any other reason than an intent to conceal. 

It follows that, as to this ground of objection, I disagree with the 
référée and deny a discharge. 



GALVESTON, H. & S. A. RY. CO. et al. v. UNITED STATES (INTERSTATE 
COMMERCE COMMISSION, Intervener). 

(District Court, S. D. Texas, at Corpus Christi. April 8, 1915.) 

No. 6. 

1. Injonction <©=>13 — Geotjnds fob Denial — Lack of Injuby to Plaïntiff. 

In a suit to restrain the enforcement of an order of the Interstate 
Commerce Commission, where, though the order was in opération for 3 
months prior to the flling of the Mil, and for 18 months prior to the 
trial, no preliminary injunction having been issued, plaintiff had sus- 
tained no substantial damage therefrom, and no such damage was likely 
to ensue therefrom during the remainder of the period of 2 years for 
which the order by its terms was to be effective, an injunction would be 
denied, as an injunction will not be granted against acts which, though 
irregular and unauthorized, involve no substantial injury to the party 
complaining. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 13; Dec. Dig. 
®=»13.] 

2. Injunction <S=>129 — Appeal — Dismissal Without Préjudice. 

Such bill should be dismissed without préjudice to plaintiff's right in 
the future to seek relief against such order, or a renewal of it, as under 
changed conditions substantial loss might be occasioned in the future. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 279-287 ; Dec. 
Dig. <®=>129.] 

In Equity. Suit by the Galveston, Harrisburg & San Antonio Rail- 
way Company and others against the United States, in which the In- 
terstate Commerce Commission intervened. Bill dismissed without 
préjudice. 

J. W. Terry, of Galveston, Tex., Andrews, Bail & Streetman, of 
Houston, Tex., Alex. S. Coke, of Dallas, Tex., Baker, Botts, Parker 
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& Garwood and Wilson, Dabney & King, ail of Houston, Tex., and 
Terry, Cavin & Mills, of Galveston, Tex., for plaintiffs. 

Blackburn Esterline, Sp. Asst. Atty. Gen., of Chicago, 111., for dé- 
tendant. 

Edward W. Hines, of Washington, D. C., for intervener. 

Before WALKER, Circuit judge, and MAXEY and BURNS, Dis- 
trict judges. 

PER CURIAM. [1] The object of this suit is the restraint of the 
enforcement of an order of the Interstate Commerce Commission, 
which by its tenus was to be effective for a period of 2 years commenc- 
ing September 15, 1913. The order had been in opération more than 
3 montlïs when the bill was filed. It had been in force more than 18 
months at the time of the trial, iio prelimiiuiry injunction having been 
issued. In the course of the argument of counsel for the plaintiffs it 
was frankly admitted that the évidence failed to show that the plain- 
tiffs had sustained any substantial damage in conséquence of the or- 
der, or that such damage was likely to ensue therefrom during the re- 
mainder of the period for which the order by its terms was to be ef- 
fective. The plaintiffs , are in the attitude of complaining of the order 
as an unauthorized exercise of power by the Commission and at the 
same time admitting that they hâve not been harmed by it and are not 
likely to be harmed by it. In this situation they are not entitled to 
hâve the enforcement of the order restrained by injunction. There 
is no ground for granting such relief against acts which, though irreg- 
ular and unauthorized, involve no substantial injury to the party com- 
plaining. Though there are some injurious conséquences, if they are 
merelv trifling, the relief is not to be granted. Consolidated Canal Co. 
v. Mesa Canal Co., 177 U. S. 296, 302, 20 Sup. Ct. 628, 44 L. Ed. 777 ; 
Davis v. Port Arthur Channel & Dock Co, 87 Fed. 512, 31 C. C. A. 
99; State ex rel. Cranmer v. Thorson, 9 S. D. 149, 68 N. W. 202, 33 
L. R. A. 582; High on Injunctions (4th Ed.) p. 9; 22 Cyc. 760. 

[2] It follows that the rglief prayed for must be denied. As under 
future changed conditions the existing order, or a continuation of it, 
may occasion substantial loss to the plaintiffs, the bill will be dismissed 
without préjudice to their right in the future to seek relief against the 
order or a renewal of it. 

The disposition of the case on the above stated ground makes it un- 
necessary to consider the question of the validity of the order. 



LEWELLYN V. PITTSBUBGH, B. & L. E. E. CO. 177 

LEWELLYN, Internai Revenue Collector, v. PITTSBL'RGH, B. & L. E. R. CO. 
SAME v. PITTSBURGH, M. & Y. R. CO. 
(Circuit Court of App'eals, Third Circuit. April 15, 1915.) 
Nos. 1931, 1932. 

1. internal revenue <g=9 — coepobate excise tax — cobporations llable 

— "Doing Business" — "Net Income." 

Where railroad companies leased their railroads, rolling stock, and 
other property, and surrendered possession thereof to the lessee, and the 
lessee thereupon assumed aud maintained en tire control and opération of 
the roads, the lessors agreeing to maintain their corporate existence in 
order to hold title to the properties and to exercise their power of emi- 
nent domain in acquiring additional property when the lessee might so 
request and furnish the money therefor, and the lessee agreeing to pay 
the taxes and interest upon the bonded indebtedness of the companies, 
and to pay dividends to the lessors' stockholders at an agreed rate, the 
acquisition of property by the lessors by purehase and condemnation 
pursuant to the request and direction of the lessee, which property was 
paid for with money furnished by the lessee and was immediately deliver- 
ed into the possession of the lessee and used by it in operating the roads 
under the terms of the leases, was not such a doing of business as made 
the lessors liable for the spécial excise tax imposed by Act Ang. 5, 1909, 
c. 6, § 38, 36 Stat. 112 (Coinp. St. 1913, §§ 6300-6307), providing that every 
corporation organized for profit and engaged in business shall be sub- 
ject to a spécial excise tax with respect to the carrying on or doing 
business by it, équivalent to 1 per cent, upon its entire net income over 
and above $5,000 from ail sources, as corporate acts performed by a cor- 
poration in the exercise of its primary franchises, as the maintenance of 
its corporate existence, or which relate strictly to the internai affairs of 
the corporation and do not include the exercise of its secondary fran- 
chises, do not constitute "doing business" within the statute, and though 
the acts of purchasing and condemning property were both corporate 
and business acts, the corporations merely acquired the instrumentalities 
to do the thing and to carry on the business for which they were incor- 
porated, and, moreover, "net income" imports a gross income, and the 
différence between the two implies the expenditure of income for some 
corporate purpose, as that of carrying on or doing the business for which 
the corporation is organized, and such corporations received no income 
from railroads operated by them, and expended none in the opération of 
railroads, or for any other purpose. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28; Dec. Dig. <©=>9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business; Net Income.] 

2. Internal Revenue <§=9 — Corporate Excise Tax — "Engaged in Busi- 

ness" — "Carrying on Business" — "Doing Business." 

Within Act Aug. 5, 1909, § 38, the expressions "engaged in business," 
"carrying on business," or "doing business" do not hâve différent mean- 
ings, but separately or connectedly convey the idea of progression, con- 
tinuity, or sustained activity, and "engaged in business" means occupied 
or employed in business, "carrying on business" does not mean the per- 
formance of a single disconnected business act, but means conducting, 
prosecuting, and continuing business by performing progressively ail the 
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acts normally incident thereto, while "doing business" conveys the idea 
of business being done, not f rom time to time, but ail the time. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. (g=>9. 

For other définitions, see Words and Phrases, First and Second Séries. 
Carry on Business ; Engage.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Two actions by the Pittsburgh, Bessemer & Lake Erie Railroad Com- 
pany and by the Pittsburgh, McKeesport & Youghiogheny Railroad 
Company against C. G. Lewellyn, Collector of Internai Revenue for the 
Twenty-Third District of Pennsylvania. Judgments for plaintiffs, and 
défendant brings error. Affirmed. 

E. Lowry Humes, of Pittsburgh, Pa., for plaintiff in error. 
George E. Shaw, of Pittsburgh, Pa., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. Against the plaintiff corporations, cer- 
tain spécial excise taxes were assessed for the years 1910, 1911, and 
1912. They were paid under protest, and after claims for their refund 
and abatement had been made and rejected thèse suits were brought to 
recover the amounts paid. 

[ 1 ] The matter in controversy is whether a spécial excise tax, pro- 
vided by section 38, Act Aug. 5, 1909 (36 Stat. 112), can legally be as- 
sessed against and collected from the plaintiff railroad corporations 
under the facts of thèse cases. The statute, under authority of which 
the taxes were assessed and collected, provides as follows : 

"ïhat every corporation * * * organized for profit » * * and en- 
gagea in business in any state • * * shall be subject to pay annually a 
spécial excise tax with respect to the carrying on or doing business by such 
corporation, * * * équivalent to one per centum upon the entire net in- 
come over and above flve thousand dollars received by it from ail sources dur- 
ing such year." 

The facts upon whicb the United States Commissioner of Internai 
Revenue acted in making the assessments, are as follows : 

Upon différent dates prior to the act of Congress of August 5, 1909, 
the Pittsburgh, Bessemer & Lake Erie Railroad Company and the Pitts- 
burgh, McKeesport & Youghiogheny Railroad Company, corporations 
of the state of Pennsylvania, acting under authority of the Pennsyl- 
vania acts of April 23, 1861 (P. L. 410), and February 17, 1870 (P. E. 
31), leased to the Pittsburgh & Eake Erie Railroad Company, for pe- 
riods of 999 years, their main and branch lines of railroad and ail 
rolling stock, equipment, and other property which they then owned or 
would thereafter acquire, whereupon the lessor companies surrendered, 
and the lessee company assumed, and has ever since maintained, the 
entire control and opération, as well as the possession, of the two leased 
roads. As rentals for the properties demised, the lessee company 
promised to pay the taxes, and to pay dividends at a certain rate upon 
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the capital stock and to pay the interest upon the bonded indebtedness 
of the two companies. The lessor companies, on the other hand, under- 
took to maintain their corporate existence in order to hold title to the 
properties leased, and to exercise their reserved power of eminent do- 
main in acquiring additional property, when and as the lessee company 
might request and for which it would furnish the money. 

The lessor companies maintained their corporate existence by an- 
nually electing boards of directors and corporate officiais, and perform- 
ed certain other corporate acts presently to be mentioned. They main- 
tained no separate offices, employed no office force, paid no salaries, 
neither paid nor directly received rentals, kept no books of account or 
bank accounts, and received and disbursed no funds. Their taxes were 
paid by the lessee company directly to tax collectors, and the rentals 
in the form of dividends and interest, payable under the lease, were 
paid directly to their stockholders and to the trustées of the mortgages 
upon which their bonds were issued. It appears that during the pe- 
riods for which the taxes in question were assessed the Pittsburgh & 
Lake Erie Railroad Company, the lessee, found it necessary or expédi- 
ent in the opération of the leased roads to straighten and extend them, 
to which end it requested, and in f act directed, the lessor companies to 
acquire the necessary property either by purchase or by the exercise 
of their reserved power of eminent domain. 

Properties in considérable number were purchased, and acquired by 
condemnation proceedings instituted and concluded by the lessor com- 
panies pursuant to resolutions by their boards of directors, proposed 
and passed in conformity with the statutes of Pennsylvania, but sug- 
gested in every instance by the lessee company and conducted under 
the direction of its offkers. The costs and expenses were paid, and the 
considération and condemnation money in ail instances supplied, by 
the lessee company. While title was retained by the lessor companies, 
ail properties, howsoever acquired, were immediately delivered into the 
possession of the lessee company, and were exclusively used by it in 
operating the roads under the terms of the leases. 

The précise question presented is whether the bare acts of the plain- 
tiff railroad companies in acquiring property by purchase and con- 
demnation in the manner and for the purposes stated constitute "car- 
rying on or doing business" within the meaning of the statute. The 
plaintiff railroad companies based their claim of exemption from the 
tax and their right to recover in thèse actions upon a line of cases cul- 
minating in the case of N. Y. C. & H. R. R. Co. v. Gill, 219 Fed. 184, 
134 C. C. A. 558, decided by the Circuit Court of Appeals for the First 
Circuit on January 12, 1915. A somewhat detailed considération of 
the cases is essential to a détermination of the question presented. 

In construing the statute under considération, the Suprême Court 
has held that the spécial excise tax is imposed, not upon the property 
of a corporation, nor upon the franchises of a corporation irrespective 
of their uses, noi upon the income of a corporation, but upon the priv- 
ilège of doing business in a corporate capacity. Corporation Tax Cas- 
es, 220 U. S. 107, 31 Stsp. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 
1312; Stratton's Independence v. Howbert, 231 U. S. 399, 34 Sup. Ct. 
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136, 58 L. Ed. 285 ; United States v. Whitridge, 231 U. S. 144, 34 Sup 
Ct. 24, 58 L. Ed. 159. In defining the subject of the tax, the Suprême 
Court has distinguished between corporate acts vvhich are confmed to 
the maintenance of the corporate existence and the passive manage- 
ment of purely internai affairs of a corporation, and those which ex- 
tend to the functions and the purposes for which a corporation is or- 
ganized. 

One of the earliest cases which required of the Suprême Court an 
expression of opinion as to whether corporate acts of a given charac- 
ter constituted "doing business" was the case of Cedar Street Co. v. 
Park Realty Co., embraced within the Corporation Tax Cases, 220 U. 
S. 107, 171, 31 Sup. Ct. 342, 357 (55 L. Ed. 389, Ann. Cas. 1912B, 
1312). In that case, the Park Realty Company was, organized to sell 
and lease real estate, to operate and manage hôtels, and to make con- 
tracts in connection therewith. The Realty Company was engaged in 
no business except the management and leasing of one hôtel. The 
court said: 

"We think It is clear tnat corporations organized for the purpose of doing 
business and actually engaged in such activities as leasing property, colleeting 
rents, managing office buildings, making investments of profits, * * * di- 
viding profits, and in some cases investing tbe surplus, are engaged in busi- 
ness within the meaning of this statute, and in the capacity necessary to make 
such organisations subject to the law." 

The next case before the Suprême Court presenting the same ques- 
tion was Zonne v. Minneapolis Syndicate, 220 U. S- 187, 31 Sup. Ct. 
361, 55 L. Ed. 428. In that case it appears that the syndicate was orig- 
inally organized for and at one time engaged in the business of renting 
space in an office building owned by it and colleeting and receiving 
rents therefor. It leased ail of its real estate for a long term at a fixed 
rental, and then procured an amendment to its charter which declared 
that the sole purpose of the corporation was to hold title to the property 
demised, receive the rentals, and distribute them among its stockhold- 
ers. The court found that the corporation, after the lease of its prop- 
erty and the amendment to its charter, had wholly parted with control 
and management of the property, and decided that in holding title to 
the property subject to the lease, and in receiving and distributing the 
rentals, it was not "engaged in business" and was not "doing business" 
within the meaning of the act. 

Out of the law of thèse two cases grew the case of McCoach v. Mine 
Hill & Schuylkill Haven Railroad Co., first heard in the Circuit Court 
for the Eastern District of Pennsylvania (192 Fed. 670), affirmed by 
this court, and finally decided by the Suprême Court (228 U. S. 295, 
33 Sup. Ct. 419, 57 L. Ed. 842), in which the question was whether, 
under the facts of that case, the Mine Hill Company was "doing busi- 
ness" in the sensé in which the Park Realty Company was doing busi- 
ness, or had gone out of business in the sensé that the Minneapolis 
Syndicate had done. The Mine Hill Company was incorporated by an 
act of the Législature of the state of Pennsylvania of 1828 (P. L. 205) 
for the purpose of constructing and operating a railroad, with appro- 
priate powers, including the power of eminent domain. Under its 
charter a railroad was built and for many years operated. Upon au- 
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thority of the same statutes of the state of Pennsylvania under whieh 
the railroad properties of the plaintifï railroad companies were leased, 
the Mine Hill Company in 1896 leased its entire railroad, rolling stock, 
and ail other property to the Philadelphia & R.eading Railroad Company 
for a term of 999 years at a yearly rental. The Mine Hill Company 
agreed to maintain its corporate existence and organization and to ex- 
ercise for the benefit of the lessee company every riglit and privilège 
retained, among which was the power of 1 eminent domain. 

The corporate activities of the Mine Hill Company included the hold- 
ing of stockholders' meetings, the élection of officers, the maintenance 
of offices and clérical force at substantial cost, the collection of rentals, 
revenue, dividends, and interest on deposits, the investment of funds, 
and the payment of taxes, as well as the maintenance of its corporate 
existence. While retaining the power of eminent domain, to be ex- 
ercised when requested by the lessee, the District Court upon the first 
considération of the case, and the Suprême Court upon its final review, 
expressly called attention to the fact that during the taxing years in 
question the lessor company had not exercised that power ; the latter 
court leaving for future adjudication the question now under con- 
sidération by expressly declaring that: 

"We therefore do not pass upon the question whether, if it should do so, it 
would be taxable under the aet in question." 

Thé Suprême Court distinguished the Mine Hill Case f rom the Park 
Realty Co. Case, and, following the Minneapolis Syndicate Case, found 
that the Mine Hill Company during the period in question "was not 
engaged at ail in the business of maintaining or operating a railroad, 
which was the prime object of its incorporation," and that the effect 
of the — 

"législation and the lease made thereunder was to constitute the Reading Com- 
pany the public agent for the opération of the road, and to prevent the Mine 
Hill Company from earrying on business in respect to the maintenance and 
opération of the railroad so long as the lease shall continue. And it is the 
Reading Company, and not the Mine Hill Company, that is 'doing business' 
as a railroad company upon the Unes covered by the lease, and is taxable 
because of it. The Corporation Tax Law does not contemplate double taxa- 
tion in respect to the same business." 

The case of Anderson v. Morris & Essex Railroad Co., 216 Fed. 83, 
132 C. C. A. 327,heard and decided by the United States Circuit Court 
of Appeals for the Second Circuit, has an important bearing upon the 
question at issue, for the reason that the particular act relied upon in 
that case as constituting "doing business" did not relate to the main- 
tenance of the existence nor to the purely internai afïairs of the lessor 
corporation, but extended rather to one of the public purposes for 
which the corporation was organized, at least to the extent of provid- 
ing payment for the construction and purchase of the instrumentalities 
by which the business of the railroad was to be done. The terms of 
the lease by which the entire property of the Morris & Essex Railroad 
Company was demised to the Delaware, Lackawanna & Western Rail- 
road Company are so similar to the terms of the leases in the cases 
under considération that they need not be recited, except to note an 
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additional provision by which the Morris & Essex Railroad Company, 
the lessor, was required, upon the request of the lessee company, to 
exécute and deliver its bonds in such amounts as might be required 
by the lessee company for the completion of a certain part of its rail- 
road then under construction and for the purchase of équipaient. In 
pursuance of this provision of the lease, and in obédience to a request 
made thereunder, the lessor company pledged its property by issuing, 
and delivering to the lessee company, $1,400,000 of its bonds for the pay- 
aient of the work done and equipment purchased by the lessee company. 
The exécution and delivery of the bonds constituted the act, and the 
only act, under the décision of the court, upon which was based the 
claim that the lessor company was "doing business," and was therefore 
liable to assessment under the Corporation Excise Tax Act. In decid- 
ing whether the corporate act of the lessor company constituted "doing 
business," within the meaning of the statute, the court said : 

"The lessor company, however, had retained the power to issue bonds and 
to exécute deeds of the leased property, but such powers it could exercise only 
with the consent and at the request of the lessee company, which latter com- 
pany guaranteed the payment of botb. the principal and interest, and alone de- 
rived any advantage from their issuance, as the income of the lessor's stock- 
holders was defimtely fixed by the lease for al] time. The act done was a 
purely formai act done by the lessor to enable the lessee to raise money on 
the security of the property for its development and opération in the conduct 
of the railroad business. In doing it the lessor was not 'carrying on or doing 
business,' within the meaning of the Corporation Tax Act. The words 'carry- 
ing on or doing business' and 'engaged in business' must be given their ordi- 
nary and natural signification, and, given that signification, the act done is 
not within the meaning of the statute. The lessor company was not an active- 
ly operating concern. Under the terms of this lease the lessor corporation 
had practically gone out of business and was disqualified from any activity 
respeeting the opération and management of the railroad business which it 
had been ineorporated to carry on. The issuance of the bonds was an act 
done simply to enable the lessee to enjoy, use, and exercise the property, fran- 
chises, and rights which the lessor had previously demised, and did not 
amount to a resumption of business which the lease had transferred, or a 
'doing of business' in the statutory sensé." 

In the case of N. Y. C. & H. R. R. Co. v. Gill, 219 Fed. 184, 134 C. 
C. A. 558, which is the last decided case upon the subject, the United 
S'tates Circuit Court of Appeals for the First Circuit cited with ap- 
proval and expressly followed the reasoning of the opinion of the Unit- 
ed States Circuit Court of Appeals for the Second Circuit in Ander- 
son v. Morris & Essex Railroad Co., supra. In the Gill Case the ex- 
cise tax was assessed against the Boston & Albany Railroad Company, 
which had leased its property to the New York Central & Hudson 
River Railroad Company upon terms, we may assume, similar to the 
terms of the leases in the several cases considered. In this case 
the lessor company, besides issuing bonds as in the case of the 
Morris & Essex Railroad Company, "had on certain occasions taken 
steps in exercise of its right of eminent domain." How far thèse 
"steps" extended, and how far, therefore, they might distinguish that 
case from the cases at bar, does not appear. The steps so taken, how- 
ever, were at the lessee's instance and request, in order to obtain ad- 
ditional land necessary for the proper opération of the leased railroad, 
at the lessee's sole expense and under its direction, and in accordance 



LEWELLYN V. PITTSBUKGH, B. & L. E. K. CO. 183 

wîth the provisions in the lease. The bonds were issued to pay for the 
land "thus acquired." The court held that there was no reason for 
regarding the "land takings" as "doing business" in the statutc-y sensé, 
if, as held in the case of the Morris & Essex Railroad Company, the 
issuance of bonds is not to be so regarded, accepting the interprétation 
there given : 

"Construing the words in this statute, 'doing business,' or 'engaged in busi- 
ness,' as having direct référence to the active business for which a railroad 
corporation is incorporated, as correct, [and] that thèse words had such rela- 
tion in this statute that they must be given 'an ordinary and natural significa- 
tion,' and in effect that the corporation must be an actively operating concern." 

It thus appears that in the First, Second, and Third judicial circuits 
cases hâve been presented calling for construction of the statute with 
référence to corporate acts which were not purely primary or internai 
as defined in the previous cases, and therefore présent new questions 
for décision. In the case in the Second circuit the corporate act in- 
volved was the issuance of bonds by the lessor company, pledging its 
property as security for the payment of debts incurred by the lessee 
company in the extension, construction, and equipment of the leased 
road. In the case in the First circuit the lessor company acquired 
property to meet the requirements of the lessee company in the opéra- 
tion of the leased property and issued bonds to pay for the same. The 
cases in the Third circuit, being the two hère under considération, are 
distinguished from those in the other two circuits, in that the leased 
property was not pledged, nor were bonds issued by the lessor com- 
panies ; the corporate acts, and the only corporate acts charged as "do- 
ing business," being the acquisition of property by the lessor companies, 
by purchase and condemnation, upon the request and at the expense 
of the lessee company, and for the use and benefit of the lessee com- 
pany in operating the leased roads under the leases. 

As income in a certain sensé was derived from the opération of the 
leased railroads, we will briefly consider the sensé in which the act em- 
ploys the word "income," before proceeding to a discussion of the 
character of the corporate business intended by the act to be taxed. 
The statute classifies the corporations intended to be taxed by prescrib- 
ing the essentials that bring them within its opération as f ollows : 

First, "every corporation * * * organized for profit;" second, "having 
a capital stock represented by shares;" third, "organized under the laws of 
any state;" and, fourth, "engaged in business, * * * shall be subject to 
pay annually a spécial excise tax ;" flfth, "with respect to the carrying on and 
doing business of such corporation." 

The plaintiff corporations were organized for profit under the laws 
of a state, and their capital was represented by shares, and in thèse 
particulars and to this extent at least they were within the statute. Be- 
ing organized for profit, the statute contemplâtes profits to be earned 
and income derived from "carrying on or doing business," not for the 
purpose of taxing either profits or income, but, first, to détermine 
whether the corporation is within the class intended to be taxed, and, 
second, in order to hâve a means by which the tax may be calculated. 
The statute provides that the tax imposed shall be "équivalent to 1 
per cent, upon the entire net income" over a certain amount. "Net in- 
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corne" imports a "gross income," and the différence between the two 
implies the expenditure of income for some corporate purpose, as that 
of "carrying on or doing [the] business" for which the corporation is 
organized. 

Now, while we make no point of the fact that in this case dividends 
on stock and intercst on bonds were paid by the lessee company di- 
rectly to the stockholders and bondhoklers of the plaintiff corporations, 
and not to the corporations themselves, nevertheless the income so re- 
ceived was not derived from railroads operated by them, but was the 
considération paid for the right to exclusively possess, manage, and 
operate the leased railroads by the lessee company. The plaintiff rail- 
road corporations received no income from railroads operated by them- 
selves, and expended none in the opération of railroads or for any oth- 
er purpose. Receiving no income and disbursing none, there was, of 
course, no gross income from whîch to détermine net income, and no 
means to measure an excise tax as provided by the statute. Therefore, 
in being without income from operating their railroads, the lessor 
railroad corporations to this extent at least were outside of the scope 
of the statute, unless indeed it be decided that, because of their several 
disconnected acts of acquiring real estate, they were engaged in busi- 
ness and were carrying on and doing the business for which they were 
organized, within the meaning of the act. 

From the décisions reviewed, it may be accepted as established that 
corporate acts perf ormed by a corporation in the exercise of its primary 
franchises, as the maintenance of its corporate existence, do not con- 
stitute "doing business" within the meaning of the statute, nor do cor- 
porate acts which relate strictly to the internai affairs of the corpora- 
tion and which do not include the exercise of its secondary franchises. 
The statute, therefore, distinguishes between corporate acts and dis- 
closes an intention to impose a tax for the privilège of doing only 
those acts which constituée "carrying on and doing business." 

It is contended, however, that the transactions by which proper- 
ties were purchased and condemned by the plaintiff corporations were 
something more than corporate acts — that they were in their nature 
business transactions, and being such, of necessity, constituted "cloing 
business" within the meaning of the statute. But it is clear that the 
statute, as interpreted, distinguishes between business transactions, as 
well as between corporate acts, and the application of the statute to a 
given transaction or act, whether partly business or entirely corporate 
in its nature, must after ail be determined by its character and pur- 
pose. By purchasing and condemning property the plaintiff corpora- 
tions performed acts which were both corporate and business in their 
nature. The purpose of the acts is disclosed by what was accom- 
plished by them. By the acts done the corporations merely acquired 
the instrumentalities to do the thing and to carry on the business for 
which they were incorporated. Thère is a distinction between ac- 
quiring the instrumentalities to do business and the doing of business 
with the instrumentalities acquired. 

The primary purpose for which the plaintiff railroad companies were 
incorporated was the transportation of persons and property. When 
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they became incorporated, they proceeded under appropriate powers 
to acquire property, upon which and over which they built their lines 
of railroad. In acquiring property and in constructing railroads they 
doubtless engaged in business transactions under authority of their cor- 
porate powers, but not until they had acquired property and construct- 
ed their railroads can they be said to hâve engaged in and carried on 
the business for which they were primarily organized. Having ac- 
quired and constructed their lines of railroad, the plaintiff corpora- 
tions proceeded to operate them, and after a time they disposed of 
them by lease, conveying in each instance ail real and personal prop- 
erty within their ownership, and ail rights in connection therewith, 
which, under the law they could convey. By disposing of their prop- 
erties under the terms of the leases, the lessor railroad corporations 
parted with ail control over and management of the same, and the 
right to possess, operate, and manage the roads became vested and ex- 
clusively vested in the lessee. Upon the transmutation of property 
there was a contemporaneous transf er of business activities. What the 
owners of the railroads had done before, the lessee of the railroads do 
now. The profits, which before went to the owners, now go to the 
lessee. Ail rights to direct the policy or participate in the opération 
and management of the roads hâve been transferred to and are now 
vested in the lessee, but in transf erring their properties and their rights 
the lessor companies could not transfer the right of eminent domain 
which had been delegated to them. They therefore contracted, for the 
considération given, to exercise the power of eminent domain, so re- 
served and retained, for the benefit of the lessee and for the lessee's use 
and enjoyment of the property leased, when requested so to do. 

When the lessor railroad companies were requested to exercise for 
the lessee their power of eminent domain, and in response did the acts 
which it is claimed amounted to "doing business," their acts were pure- 
ly formai, constituting the dry exercise of power, in which no profit 
inured to them, their rentals being established, and in which ail advan- 
tage inured to the lessee, which was the one corporation then actually 
doing business in the sensé of operating the roads to which the several 
companies bore différent relations, and which, therefore, was the one 
corporation liable to be taxed for the privilège of doing that business. 

[2] The manner in which the expressions "engaged in," "carrying 
on," or "doing" business are joined in the statute does not dénote that 
the expressions are used in opposition to one another, or that sepa- 
rately they express différent meanings. They are used in the con- 
junctive sensé, and are employed to indicate the one character of cor- 
porate business intended by the statute to be taxed. Therefore the 
expression "engaged in business" means the same thing as "carrying 
on business," and the latter expression has the same meaning as "doing 
business." The three expressions, either separately or connectedly, 
convey the idea of progression, continuity, or sustained activity. "En- 
gaged in business" means occupied in business ; employed in business. 
"Carrying on business" does not mean the performance of a single dis- 
connected business act. It means conducting, prosecuting, and con- 
tinuing business by performing progressively ail the acts normally in- 
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cident thereto, and likewise the expression "doing business," when em- 
ployed as descriptive of an occupation, conveys the idea of business 
being done, not from time to time, but ail the time. Such was the 
character of the business being done by the lessee company, but such 
was not the character of the business being done by the lessor corpora- 
tions, when the excise taxes were assessed. 

It is not claimed that the plaintiff corporations, the lessors, were op- 
erating the leased roads when the taxes were assessed, and it is not de- 
nied that they had gone out of the business of transportaion, and no 
longer received profits from the railroads otherwise than determined 
by the leases, nor is it denied that by the leases the plaintiff railroad 
companies had so placed themselves that they could not hâve engaged 
in the business of transportation over the leased lines, even had they 
wanted to. In other words, the plaintiff railroad companies, the les- 
sors had disqualified themselves to carry on or do the business either 
of operating, managing, or conducting transportation over the leased 
lines. What they did with the power they had left, namely, purchased 
and condemned property at another's request, with another's money, 
for another's use, and for another's profit, was not, in our opinion, a 
resumption by the lessor companies of the control, opération, or busi- 
ness of the leased properties, and the particular acts done under the 
limitation of their reserved powers did not amount to "doing business" 
within the meaning of that expression as intended by the statute. 

The judgments below are affirmed. 

McPHERSON, Circuit Judge, took no part in the considération and 
décision of thèse cases. 



PAKKER et al. v. PARKER. 

(Circuit Court of Appeals, Mfth Circuit. April 15, 1915. Rehearing Denied 

May 28, 1915.) 

No. 2654. 

L Divorce <g=»79 — Pbocess — Substittjted Service. 

In divorce proceedings, where the state is an interested party, con- 
structive service is viewed strictly, and where there is no appearance 
every essential requisite of the statute for such service must afflrmative- 
ly appear. 

[Ed. Note. — For other cases, see Divorce, Cent Dig. §§ 258-263; Dec. 
Dig. ©=79.] 

2. Divorce <@=327 — Jurismction — Matrimonial Domicile. 

Where a husband deserted his wife in California, where they were 
married and had always lived subséquent to the marriage, moved to 
Missouri, where he established his domicile, and thereafter, without com- 
municating with his wife or contributing anything to her support or the 
support of a child, obtained a divorce in Missouri on substituted service, 
the decree of divorce, even though valid in Missouri, was not entitled to full 
faith and crédit in Texas, under the Constitution and laws of the United 
States, as the obligatory récognition of such a decree beyond the limita 
of the state dépends upon whether there was jurisdiction of the matri- 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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monial relation, and the husband dld not, under the clrcnmstances, take 
the matrimonial domicile with him to Missouri. 

[Ed. Note.— For other cases, see Divorce, Cent. Dig. §§ 831-834; Dec. 
Dig. <S=327.] 

3. JUDGMENT ©=818 — FOBEIGN JUDGMENTS — COLLATERAL ATTACK. 

The record of a judgment in another state may be collaterally attacked, 
if the facts necessary to give the court jurisdiction did not actually exist. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1458-1481; 
Dec. Dig. <©=j818.] 

4. Equity <s=>67 — "Lâches" — Nature and Eléments. 

The doctrine of lâches is based upon grounds of public policy, which 
requires for the peace of society the discouragement of stale claims, and 
lâches is not, like limitations, a mère matter of time, but is principally a 
question of the inequity of permitting the claim to be enforced, and the 
application of the doctrine dépends upon the circumstances of each case ; 
the very gist of the doctrine being the failure or neglect to do something 
that by law the party is obliged or bound to do. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 191-196; Dec. 
Dig. <®=>67. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lâches.] 

5. Husband and Wife <©=>273 — Communitt Peopebty — Sepabation of Hus- 

band and Wife — Lâches. 

Under the laws of Texas, a wife's long delay in asserting her rights 
after her husband deserted her, attempted to obtain a divorce, and re- 
married, did not bar her community property rights upon his death, as 
the rights of the husband and wife in the community are a continuing 
and inséparable quantity, and, while the husband's interest is active, the 
rights of the wife are merely inchoate and passive during the marital 
relation, and, the husband having the absolute right to the control and 
management of the property, no duty devolved upon her to assert her 
rights until his death. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. §§ 1008- 
1024 ; Dec. Dig. <§==>273.] 

8. Husband and Wife <g=273 — Community Peopebty — Rights of Lawful 
and Putative Wives. 

Where a husband, after deserting his wife and obtaining a divorce in- 
valid outside the state in which it was rendered, remarried, his first and 
lawful wife was entitled under the community property laws of Texas to 
one-half of ail property acquired after his marriage to her, and prior to 
the remarriage, and to one-half of the property acquired after the re- 
marriage remaining after the second wife's share of one-half had been 
carved out. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. §§ 
1008-1024 ; Dec. Dig. <®=273.] 

Appeal from the District Court of the United States for the North- 
ern District of Texas; Edward R. Meek, Judge. 

Action by Barbara Parker against Léonard Cecil Parker and others. 
Decree for complainant, and défendants appeal. Reversed and re- 
manded, with directions. 

This is an appeal from the District Court of the United States for the 
Northern District of Texas from a decree in favor of appellee, which brings 
under revie"' fcue validity of a decree obtained in a divorce proceeding in the 
state of Missouri 30 years ago, which was held void by the District Court: 
First, because no jurisdiction was acquired of the défendant, appellee hère, by 
the statutory proceedings undertaken in Missouri ; and, second, because no 

<g=>For other cases see sains topic & KEY-NUMBER in ail Key-Numbered DigasU & Indexes 
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jurisdiction was acquired by the Missouri court of the matrimonial domicile of 
the défendant, a citizen and résident of California. Consequently is involved 
the marital status and équitable rights of the California spouse in the estate 
of the husband, who subsequently married another, moved to Texas, where lie 
accumulated a large estate, and died, leaving the widow of the third or puta- 
tive marriage and nine children surviving him. A brief statement of the 
material facts will assist, perhaps, in an intelligent appréhension of the im- 
portant questions involved hère: 

Walter M. Parker, whose estate this lltigation concernas, lived originally in 
Missouri and flrst married in that state. We are informed from the retord 
that lus flrst matrimonial venture was unfortunate, and Julia Lee, the bride 
of his youth, left him early "in the voyage" to the solitudes of the "Moss 
Creek farm, in Carroll county, Mo." This venture, Missful or otherwise, was 
brief and certainly irrelevant to any issue in this case. Soon after the death 
of his first wife, history informs us, Walter M. Parker in 1871 removed to 
California, where he met and married Barbara Kraemer, complainant below, 
June 28, 1873, near Orange, Los Angeles county, Cal. He lived with her until 
December 12, 1877, when he exchanged his property in California for a Mis- 
souri farm, left his wife, then pregnant, to the care and maintenance of a 
destitute mother, and departed for Carroll county, Mo., avowedly to make it 
his future home aud domicile. The motive for his departure, the nianner 
and circumstances of his leaving, and their influence upon subséquent éventa 
become important, and will be discussed in the further considération of the 
particular facts of the séparation. Parker settled on his farm in Carroll coun- 
ty, Mo., but maintained an uninterrupted silence toward the wife in Califor- 
nia, who on February 18, 1878, two months and six days after her alleged dé- 
sertion, gave birth to Elnora Alice, the only child of said marriage. On March 
4, 1879, Parker instituted a suit for divorce against Barbara, his wife, in 
Ray county, an adjoining county to Carroll, where he was, it appears, tem- 
porarily residing while engaged at farm work. The statutory ground alleged 
in his pétition for divorce was "that the défendant, whoily disregardhig her 
duties as the wife of the plaintiff, had absented herself without reasonabl» 
cause for the space of one year" ; and furthermore, to support his pétition, 
he swore "to his best knowledge and belief" that "there were no children bom 
of said marriage," when as a matter of fact the child of the California wife 
was then a year and three months old. An order for service by publication 
was accordingly made upon Parker's affidavit. In the due course of pro- 
cédure, on the attempted compliance with the requirements of the Missouri 
statutes in such cases 1 , a final decree by default passed against the California 
wife. This decree is attacked in the présent suit, among other grounds, be- 
cause the order of publication was not directed to the complainant, that the 
affidavit for published notice omitted to state the known résidence of the 
défendant therein, and, further, that the Missouri court did not hâve juris- 
diction of the subject-matter of the suit, ou the theory that complainant and 
appellee was the innocent party and was in fact deserted by the husband, and 
that in the particular circumstances of the case the matrimonial domicile was 
never transferred to Ray county, Mo. Subscquently to this divorce he married 
Mattie Parker, one of the défendants herein, in Iowa, in the year ISSU 
(March 17th), and after two years spent on the Carroll county farm removed 
with his wife Mattie to Wichita county, Tex., where the bulk of his estate was 
accumulated, and where Parker died May 14, 1908. 

The complainant, Barbara Parker, first learned indirectly of her husband's 
divorce proceeding about 2 years after her désertion on December 12, 1S77, 
when she caused an investigation to be made of the records of the circuit 
court in Carroll county, Mo., the known résidence of Parker, but without con- 
firmation of the report. Barbara Parker, about 30 years after the Missouri 
divorce, brought her bill in the United States District Court for the Northern 
District of Texas against the appellants, Mattie Parker, the putative widow, 
and Léonard Cecil Parker, executors, and the children of the putative mar- 
riage, charging that the decree of divorce obtained in Missouri was fraudulent 
and void ab initio ; that Parker in truth and in fact deserted complainant and 
left her under the pretense that he would locate somewhere and send for her ; 
that the grounds alleged in his pétition for divorce were whoily false; that 
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complainant was never a résident of Missouri, and never had any notice of the 
divorce proceeding of Parker against lier, and was totally ignorant of tbe Mis- 
souri proceedings and decree until after Parker's death, which occurred in 
Wlcirita county, Tex., on May 14, 1908. The Mil further discloses that Parker 
left a last will and testament, dated Mareh 12, 1908, in which Mattie Parker, 
the widow, and Léonard Cecil Parker, défendants, were named executors, de- 
vising the property to Mattie Parker and the ehildren, share and soare alike, 
and in which also is a bequest "to Elnora Alice Parker, dauçhter of my first 
wife Barbara of Anaheim, Orange county, California," etc. The complainant's 
bill also prays for a discovery and partition of the property, and that eomplaln- 
ant be awarded one tmdivided half interest in ail of the estate of Walter M. 
Parker, deceased, estimated at about $400,000. Mattie Parker, one of the de- 
fendants, waived her rigbts under the will and elected to take her interest tra- 
der the laws of Texas relating to community property, and jointly answered 
with the défendant ehildren of the last marriage, denying the material alléga- 
tions of the bill. 

In due course the cause came on to final hearing upon the pleadings and 
proof s, and the District Court found that Walter M. Parker willfully deserted 
Barbara Parker, at Anaheim, Cal., in an advanced state of pregnancy, with 
Elnora Alice, the flrst child, December 12, 1877; that Parker did not earry 
with Mm to Carroll county or to Ray county, Mo., the matrimonial domicile 
of himself and complainant, and that the latter was never either actually or 
constructively within the territorial limite of the state of Missouri; that the 
grounds alleged for divorce were false; that the affidavit as a basis for the 
order for substituted service was insufficient, and failed to meet the statutory 
requirements for such service; that the notice contained in such order was 
not addressed or directed to the nonresident défendant, as required by the 
statute ; and that consequently the proceedings had in Ray county circuit 
court, and the judgments nisi and final attempted to be rendered therein, were 
mill and void. A final decree followed in favor of the complainant below, 
awarding her an equal imdivided one-half interest in ail the property of which 
the said Walter M. Parker died seised and possessed. This decree is com- 
plained of because, as asserted, the District Court erred in its several findings 
enumerated, and further because the award of an undivided half interest in 
the estate was excessive. 

Théodore Mack and Mike E. Smith, both of Ft. Worth, Tex., and 
J. SMrley Cook, of Vernon, Tex., for appellants. 

S. B. Cantey, of Ft. Worth, Tex., Francis Marion Etheridge, Joseph 
Manson McCormick, and Henri Louie Bromberg, ail of Dallas, Tex., 
for appellee. 

Bef ore PARDEE and WALKER, Circuit Judges, and SHEPPARD, 

District Judge. 

SHEPPARD, District Judge (after stating the facts as above). 
Whether there was jurisdiction of the défendant acquired by the 
statutory proceedings in Ray county, Mo., as would affect a binding 
operative decree against the défendant in that state, we prefer to ex- 
press no opinion, as it is unnecessary in view of the conclusion reached 
on the findings of fact by the chancellor. In the view we take of the 
case, the paramount question submitted for détermination by this court 
is: Was there jurisdiction of the matrimonial res, or the subject-mat- 
ter of the controversy, as would compel récognition of the decree in 
the state of Texas under the full faith and crédit clause of the Con- 
stitution and laws of the United States? 

[1] Assuming, but not deciding, jurisdiction in the Missouri court 
on the statutory proceedings for divorce instituted by Parker in Ray 
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county, Mo., whether or not the decree is entitled to full faith and créd- 
it beyond the territorial limits of the state of Missouri dépends, it 
would seem, upon more than mère conformity with the requirements 
of the statutes of that state for substituted service. Of course, if an 
essential requisite of the statute for valid service was omitted in the 
jurisdictional proceedings, it is generally held that the decree based 
thereon is not merely voidable, but void, and subject to collatéral at- 
tack. In divorce proceedings, particularly where the state is a silent, 
but interested, party, constructive service is viewed strictly, and where 
there is no appearance every essential requisite of the statute for such 
service must affirmatively appear. Galpin v. Page, 18 Wall. 350, 21 L. 
Ed. 959; Kunzi v. Hickman, 243 Mo. 103, 147 S. W. 1002; Shrader v. 
Shrader, 36 Fia. 502, 18 South. 672. 

It is not incumbent upon this court, however, in face of the findings 
of fact by the court below, supported as we believe by the évidence, 
to détermine the validity of the decree rendered in the state of Mis- 
souri. The récognition of the decree in such cases beyond the limits 
of the state where granted, it is well settled, dépends ultimately upon 
the jurisdiction of the subject-matter of the particular action. Ex- 
traterritorial récognition of divorce decrees, predicated on statutory 
proceedings for substituted service, dépends, as we shall see, on wheth- 
er or not there was jurisdiction over the matrimonial domicile in the 
state where granted. 

[2] Adverting to the record for the facts to détermine this ground 
of jurisdiction, we hâve the District Court's findings on a conflict in 
the testimony, supported as we think by a prépondérance of the évi- 
dence that the complainant, Barbara Parker, went to California from 
Illinois November 8, 1867, and had never been out of the state of her 
adoption; that she was lawfully married to Parker in said state on 
June 28, 1873, from which time they lived together until December 
12, 1877, when he deserted complainant, leaving her pregnant and 
destitute at the home of her impoverished mother; that the father 
never afterward saw the mother or child, and never communicated 
with them or contributed anything to the support of either. Ascertain- 
ing, moreover, from the évidence the motive and reasons for his 
désertion of the complainant, the chancellor summarizes the proof 
fairly borne out by the record: 

"That Walter M. Parker did not take the matrimonial domicile of himself 
and complainant to the state of Missouri, and the complainant was never 
actually or constructively within the territorial limits of that state." 

It seems well settled by fédéral authority that, when the wife is de- 
serted by the husband without justification, the matrimonial domicile 
stays with her, the innocent party, and that she may in conséquence 
acqulre a new domicile, which may become, indeed, the matrimonial 
domicile, as was held in Barber v. Barber, 21 How. 582, 16 L. Ed. 226, 
and Haddock v. Haddock, 201 U. S. 570, text, 26 Sup. Ct. 525, 50 L. 
Ed. 867, 5 Ann. Cas. 1. The Court of Civil Appeals of Texas, in the 
case of Montmorency v. Montmorency, 139 S. W. 1171, text, referring 
to the Haddock Case, says: 
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"The décision impresses us with the belief that the reasoning of that dé- 
cision gives the court of the domicile of the innocent party jurisdiction to 
render a judgment binding everywhere, and deprives the court of the domi- 
cile of the guilty party of jurisdiction to render a judgment binding save in 
the state where rendered." Cheever v. Wilson, 9 Wall. 108, 19 L. Ed. 604; 
Àtherton v. Atherton, 181 U. S. 155, 21 Sup. Ct 544, 45 L. Ed. 794. 

[3] The record of judgment in another state may be collaterally at- 
tacked, if the facts necessary to give the court jurisdiction may be 
successfully contradicted. If the facts supporting jurisdiction did not 
actually exist, the record of the judgment may be impeached. Thomp- 
son v. Whitman, 18 Wall. 457, 21 L. Ed. 897; Morgan v. Morgan, 1 
Tex. Giv. App. 315, 21 S. W. 154; Stuart v. Cole, 42 Tex. Civ. App. 
478, 92 S. W. 1040. This is true, notwithstanding the decree may be 
vâlid and conclusive in the state where granted. Parker, having ac- 
quired a bona fide domicile in Missouri, would be entitled to hâve his 
status adjudicated in that state, as held in Maynard v. Hill, 125 U. S. 
190, 8 Sup. Ct. 723, 31 L. Ed. 654: 

"Ail governments possess inhérent power over the marriage relation, its 
formation, and its dissolution as regards their own citizens ; and where a 
court or a Législature of a state has acted conformably with its laws con- 
cerning the marriage tie as to a citizen of that state, its action is binding in 
that state as to that citizen, and its validity under the due process clause of 
the Constitution may not be therein questioned." 

And in Haddock v. Haddock, supra : 

"As a corollary to the power of the state, irrespective of any extraterritorial 
effect, any other sovereign may, under the principles of comity, give to such 
a decree the efficaey whieh its own conception of duty and public policy may 
justify." Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565. 

The obligatory récognition of such a decree beyond the limits of the 
state dépends, however, upon whether there was jurisdiction of the 
matrimonial relation of the parties. That relation may not follow the 
domicile of the ofïending husband. If the adopted résidence is intend- 
ed to perpetrate a fraud on the innocent wife, or if the wife is with- 
out fault, and was deserted, the matrimonial domicile remains in the 
state of her résidence. The law is well settled on this subject in Bar- 
ber v. Barber, supra, that: 

"Where the domicile of matrimony is in a particular state, and the husband, 
abandoning the wife, wrongfully goes into another state in order to avoid 
his marital obligation, such other state does not become a new domicile of 
matrimony, nor the actual or constructive domicile of the wife. That [the 
matrimonial domicile and that of the wife] continues in the original state 
until she actually acquires a new one." 

In the Atherton Case, supra, it was held by the Suprême Court that 
a decree obtained in Kentucky against a wife résident in New York 
with the consent of her husband was entitled to full faith and crédit 
in the jurisdiction of New York, because f rom the facts of that case it 
was ascertained that the matrimonial domicile was in Kentucky, not- 
withstanding the résidence of the wife in Clinton, N. Y. In that case 
there was constructive service on the wife, and it was there held that, 
where the statute providing for substituted service was complied with 
in the state of the matrimonial domicile, jurisdiction would be complète. 
The distinguishing facts of that case f rom the instant case are that in 
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the Atherton Case the Kentucky court had jurisdiction of the matri- 
monial domicile as well as jurisdiction of the person of the défendant, 
and it would appear f rom the reasoning in that case that both are neces- 
sary to invest the decree with the character of compulsory extrater- 
ritorial récognition under the full faith and crédit clause of the fédéral 
Constitution. 

__ In the case of Haddock v. Haddock, 201 U. S'. 572, 26 Sup. Ct. 525, 
50 h. Ed. 867, 5 Ann. Cas. 1, which we think is décisive of the ques- 
tion hère presented, the husband abandoned the wife in New York and 
went to Connecticut where he acquired a domicile in good faith ; the 
facts made out a case of désertion. The husband brought suit foi- 
divorce in Connecticut and perfected constructive service in accordance 
with the Connecticut statute ; a final decree was entered on substituted 
service alone. The court held that the decree so obtained probably 
could be enforced within the jurisdiction of Connecticut, and that the 
state of New York could give it such effect as its public policy re- 
quired, but that the decree based upon constructive service, and with- 
out personal jurisdiction over the respondent, was not such a decree as 
was entitled to obîigatory enforcement in other states in virtue of the 
full faith and crédit clause of the Constitution of the United States. 

Corning next to the force and effect of the decree in Texas: The 
public policy of that state, settled by décisions of its ultimate courts, 
would, it seems, recognize only such decrees granted in other startes 
where jurisdiction was predicated on the matrimonial res, as was held 
in the well-considered opinion of Montmorency v. Montmorency, su- 
pra; Griffin v. Griffin, 54 Tex. Civ. App. 619, 117 S. W. 910. It re- 
sults, therefore, that the decree rendered by the District Court in the 
case at bar is not répugnant to the public policy of Texas as announced 
by the appellate courts of that state. 

[4] Having determined, then, that the complainant's rights to a 
share in the estate of Walter Parker were not foreclosed by the decree 
of the Missouri court, the next question to be considered is what in- 
terest she is entitled to by the law of Texas, where the community Sys- 
tem obtains, and whether or not her inertia and indifférence, long after 
indirect notice of her husband's marriage in Missouri and her efforts 
to obtain confirmation of the report, would invoke the rule of lâches 
to the extent of barring her recovery? 

The doctrine of lâches is based upon grounds of public policy, which 
requires for the peace of society the discouragement of stale claims. 
Mackall v. Casilear, 137 U. S. 556, 11 Sup. Ct. 178, 34 L. Ed. 776; 
Lansdale v. Smith, 106 U. S. 386, 1 Sup. Ct. 350, 27 L. Ed. 219. 
Lâches is not, like the statute of limitations, a mère matter of time, 
but principally a question of the inequity of permitting the claim to be 
enforced. Brown v. County of Buena Vista, 95 U. S. 157, 24 L. Ed. 
422. The application by the court, however, of the doctrine of lâches, 
dépends upon the circumstances of each case ; for the very gist of the 
doctrine is that f ailure or neglect to do something that by law the party 
is obliged or bound to do. 

[5] As we under stand the law governing rights, in community prop- 
erty, there was no duty devolved upon complainant to assert her equi- 
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table rights in the estate until the death of her husband, since during 
the marriage relation, where the community system exists, the hus- 
band lias the absolute right to the control and management of that 
property. The rights of each the husband and the wife in the com- 
munity are a continuing and inséparable quantity. Holyoke v. Jack- 
son, 3 Wash. T. 235, 3 Pac. 841. Eut as to the nature of thèse rights 
it is settled that, while the husband's interest is active, the rights of 
the wife are merely inchoate and passive, during the marital relation. 
Wright v. Hays, 10 Tex. 130, 60 Ara. Dec. 200; Higgins v. Johnson, 
20 Tex. 389, 70 Am. Dec. 394; Spreckels v. Spreckels, 116 Cal. 339, 
48 Pac. 228, 36 L, R. A. 497, 58 Am. St. Rep. 170. It was said in Routh 
v. Routh, 57 Tex. 589, text 595 : 

"The law of our state then impresses upon the marriage relation inflexible 
and continuons durability. * * * We hâve adopted this civil-law rule as 
it applies to the marital relation, ingrafting it upon our common-law con- 
traet of marriage, which, as we hâve shown, recognizes no second contract, 
* * * nor conjugal relation with other persons, during the continuance of 
the lawful marriage, unless the relation is lawfully dissolved." 

It is declared in the same décision that to the marriage there attaches 
as a séquence a continued right of the wife to an equal interest in the 
community property until that right in some mode recognized by law 
be forfeited. 

[6] Having determined, therefore, that the complainant is entitled 
to share in the estate of Walter M. Parker, we now turn to ascertain 
what may be her interest in his accumulations under the community 
system before and after the putative marriage with Mattie Parker, the 
appellant. 

Appellee contends for the application of the rule which it is claimed 
was followed in Patton v. Philadelphia, 1 La. Ann. 98, where it was 
held, in a contest between the lawful and putative wives, that they 
were entitled to divide the community estate to the exclusion of heirs. 
It is insisted that the Routh Case, supra, approves the doctrine there 
stated, and that it should control in a case like the présent. We do not 
understand the views so expressed in that case to adopt the doctrine of 
the Patton Case, supra. Adverting to the Patton Case, the court 
said that : 

"One-half of the acquêts and gains will go to each wife ; that such half is 
a debt due to each wife by the husband, and his heirs can claim nothing until 
his debts are paid." 

But, looking further to the décision of the court in the Routh Case, 
it will be seen that it neither approves of nor accepts the statement 
above as the rule for distribution, but expressly holds : 

"The Suprême Court has thus far shown a willingness to prêteront, in ad- 
vance of the necessity demanding it, the expression of an opinion as to what 
circu instances will be sufficient to deprive a wife living apart from her hus- 
band of lier community interest in property acquired by him in this state after 
their séparation." 57 Tex. text 59S-599. 

And again : 

"It is not necessary to attempt to suggest what rule would most nearly con- 
form to an équitable one, and be most consistent with the rights of parties un- 
der our laws, nor'shall we make such effort" 57 Tex. text 601. 
222 F.— 13 
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Mr. Justice Bonner, however, concurring with the court mainly on 
the légal questions necessary to a décision of the case, thought it ex- 
pédient to express some opinion on the distribution of the estate which 
the Court had expressly waived, saying: 

"I am of the opinion that, under the facts and circumstances of this case, 
N. T., in right of her putative marriage with Jonathan Routh, waa entitled 
to one-half of the property acquired during that marriage in the nature of 
a partnership of acquêts and gains." "I am further of the opinion that only 
the remainder of the property of that marriage, or one-half of the whole, 
could constitute the net community property of Jonathan Eouth and his légal 
wife, Elizabeth Eouth, plaintiff below, and that ail to which the latter 
should in any event be entitled would be one-fourth the whole, or one-half the 
net community property of herself and Jonathan Routh." Clendenniug v. 
Clendenning, 3 Mart. (La. N. S.) 438; Succession of Navarro, 24 La. Ann. 
298 ; Harrington v. Barfleld, 30 La. Ann. part 2, 1297 ; Gaines v. Hennen, 24 
How. 553, 16 L. Ed. 770 ; Gaines v. New Orléans, 6 Wall. 642, 18 L. Ed. 950 ; 
Smith v. Smith, 1 Tex. 621, 46 Am. Dec. 121; Lee v. Smith, 18 Tex. 141; 
Henderson v. Ryan, 27 Tex. 670, cited. 

If this sépara te opinion may be criticized as dicta, it is nevertheless 
supported by sound reasoning, based on the eternal principles of equity, 
and is followed approvingly in Morgan v. Morgan, 1 Tex. Civ. App. 
315, 21 S. W. 154. 

In the Morgan Case, supra, the bona fide wife sued for ail the estate 
of which the husband had died seised and possessed, and recovered on 
the theory that, as there had been no divorce f rom the first marriage, 
the second marriage was void ipso facto, and that no community in- 
terest whatever inured to the putative wife of such a marriage. The 
appellate court rejected this theory, sustaining the équitable right of 
the putative wife, and on the subject of distribution quoted the sep- 
arate opinion of Judge Bonner above referred to in full. 

If, therefore, under the law as we find it, the rights under the puta- 
tive relation begin only from the time of the de facto marriage, a 
fortiorari the prior accumulations would necessarily inure to the wife 
of the first or subsisting marriage. 

It is our opinion that the facts of this case evolve two distinct estâtes. 
The first consists in the acquêts of Walter. M. Parker prior to the puta- 
tive marriage with Mattie Parker, and out of this estate complainant 
is entitled to an undivided one-half or community interest, and the 
residue would go to the heirs of that marriage. 

The défendant Mattie Parker's interest in the property is limited to 
a community interest in the accumulations or the estate acquired after 
her attempted marriage with décèdent, or to that estate which by her 
joint labor and sacrifice she contributed. Morgan v. Morgan, supra, 
approved in Hammond v. Hammond, 49 Tex. Civ. App. 482, 108 S. 
W. 1024, where the property was divided equally between the wives, no 
rights of children intervening. 

Undoubtedly, by the settled law of Texas, Mattie Parker, the wrong- 
ed spouse, is entitled to a free and unincurnbered half of the property 
acquired by décèdent after his marriage to her, March 17, 1880. Not- 
withstanding the fact that the property acquired after the putative 
marriage was due solely to the joint efforts of the parties to that mar- 
riage, yet by reason of there never having been a légal dissolution of the 
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prior légal marriage the law stamps it irrevocably with the community 
rights of Barbara Parker, the deserted spouse. Her rights, however, 
are relegated to the just and équitable claim of the putative wife. The 
remaining half of the second estate would, it follows, be divided be- 
tween Barbara Parker and the children of the putative marriage. 

We conclude, therefore, that the complainant is entitled to recover 
in this action one undivided half of the first estate, or the original 
acquêts of Walter M. Parker as it existed before the putative mar- 
riage; the remaining half of which to go to the heirs of that marriage. 
Of the second estate, the property acquired after the putative mar- 
riage, complainant is entitled to one-fourth of the whole second estate, 
or one-half of that remaining after Mattie Parker's share of one-half 
of the whole has been carved out ; the residue of this second estate to 
go to the heirs of that marriage. 

The decree of the District Court is therefore reversed, and the cause 
remanded, with directions to reform and enter therein a decree in 
conformity with the views hère expressed. 

It is so ordered. 



LEW LING CHONG v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit April 6, 1915.) 

No. 2559. 

1. Aliens <3=>32 — Déportation Peoceedings — Review bt Couets — Appeals. 

A proceeding on an appeal to the District Court from a commissioner's 
order for the déportation of a Cliinese person was properly taken to the 
Circuit Court of Appeals by appeal. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=>32.] 

2. Aliens @=>32 — Déportation Peoceedings — Sufficiency of Evidence. 

In a proceeding to déport a Chinese person, admitted into the United 
States as the minor son of a Chinese merchant, évidence held sufflcient 
to sustain the burden resting upon such person of showing that his father 
was a merchant. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. <3=32.] 

3. Altens @=>32 — Déportation Peoceedings — Review bt Couets — Evi- 

dence. 

On appeal from a commissioner's order for the déportation of a Chinese 
person, statements in the commissioner's mémorandum opinion could not 
be considered as évidence against the person sought to be deported. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. •<§=>32.] 

4. Axiens <s=>23 — Chinese Peesons Excluded — Minob Son or Merchant. 

The minor son of a Chinese merchant living in the United States was 
lawfully within the United States, ne not being afnicted with any of the 
moral or physical inflrmities justifying déportation, under Act March 26, 
1910, c. 128, § 1, 36 Stat. 263 (Comp. St. 1913, § 4244), especially as the 
departmental rules governing the admission of Chinese persons for sev- 
eral years hâve extended the privilèges of the exempted classes to their 
minor children. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 76-90; Dec. Dig. 
<§=>23.] 
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5. Aliens <§=32 — Déportation Proceedings — Eeview bt Coukts — Appeals. 
On appeal from a decree affirming an order of a commissioner for 
the déportation of a Chinese person, findinçs of the commissioner and 
the District Court that such person was unlawfully witliin tlie United 
States did not preclude a review of the facts in the Circuit Court of 
Appeal s. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=>32.1 

8. Aliens <@=>24— Chinese Persons Excxtjoed — Minor Son of Merciiant. 

That a Chinese person, properly admitted to the United States as the 
minor son of a Chinese inercliant living in the United States, thereafter 
worked in a lanndry, did not defeat his right to reinain in the country. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 76-78 ; Dec. Dig. 
<§=>24. 

What Chinese persons are excluded from the United States, see note 
to Wong You v. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; William L. Day, Judge. 

Déportation proceeding by the United States against Lew Ling 
Chong. From a decree affirming the commissioner's order of déporta- 
tion, défendant appeals. Reversed and remanded, with directions. 

P. M. Smith, of Wellsville, Ohio, for appellant. 

J. B. Waterworth, Asst. U. S. Atty., of Cleveland, Ohio, for the 
United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. [1] The government commenc- 
ed a proceeding October 12, 1912, bçfore a United States commissioner, 
for the purpose of deporting Lew Ling Chong, and, on January 24, 
1913, the commissioner ordered respondent to be forthwith removed 
from the United States to China. The case was appealed to the court 
below, where, April 17, 1913, the order of the commissioner was af- 
firmed. It is said in the brief for the government that the case was 
brought hère both on writ of error and appeal, and that a motion had 
been filed to dismiss. No such motion appears, and, according to 
the transcript, an appeal alone was perfected. Indeed, as we under- 
stood counsel in oral argument, the claim in respect of a writ of error 
was abandoned; moreover, the case is properly hère upon appeal. 
United States v. Hung Chang, 134 Fed. 19, 20, 67 C. C. A. 93 (C. C. A. 
6th Cir.). 

The appellant, Lew Ling Chong, was arrested upon a warrant charg- 
ing him with being "a Chinese person and a person of Chinese descent," 
"unlawfully in the United States," and "not lawfully entitled to be and 
remain" therein. This seems to be the complaint, and the only one, 
upon which appellant was tried and ordered to be deported ; no plead- 
ing of any kind was filed by appellant. It appears, from; the mém- 
orandum opinion of the commissioner, that at the hearing before him 
several witnesses were called by the government, and that only the 
father of appellant was called for the défense. The testimony there 
given is not embodied in the record. The cause was tried de novo in 

(g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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the court below, and the government rested its case upon an admission 
that appellant "is a Chinaman." Both appellant and his falher ap- 
peared at that trial as witnesses, and their testimony, as translated by 
an interpréter, is set out in the record. A certificate, called a certificate 
of identification, was in terms formally offered and received in évi- 
dence at this trial, though the instrument was then in the custody of 
the government at Washington, and, by leave of court, was inserted in 
the record after the decree had been entered. Nothing further was 
offered by either the appellant or the government. 

[2] The question is whether the order of déportation should be sus- 
tained. Appellant entered the United States at the port of Seattle, 
July 21, 1910. He was admitted as a "minor son of Lew Wah solely 
because of his status as a merchant." The relation of father and son 
is not disputed. It is stated in the certificate that appellant was then 
21 years of âge. It is, however, claimed and practically admitted that 
this was a mistake which grew out of a Chinese custom to treat a child 
as two years of âge upon the first birthday of the Emperor next succeed- 
ing the birth of the child, even though this results in treating a child 
born within a single month prior to such birthday as two years of âge ; 
and so it is in effect conceded that appellant was 19 years old at the 
time of his entry at the port of Seattle. The father, Lew Wah, entered 
the United States at the port of San Francisco in 1878, and has prac- 
tically made this country his home ever since. He testifies in substance 
that some four years prior to the trial below — that is, in 1909 — he pur- 
chased an interest, investing $500, in a Chinese store situated in Cleve- 
land, Ohio; that in this store he was buying and selling Chinese drugs 
and gênerai merchandise; and that the store and his interest therein 
are still maintained. True, he said in his examination in chief that 
"during the last four years" he had been in a "laundry and that store" ; 
but in effect it appears in his cross-examination that he was in the 
laundry for only a few months within that period, and that this was 
within the 10 months next preceding the trial; and he adds that for a 
period of more than 10 years prior to that time he had not been en- 
gaged in a laundry at ail. 

The son, Lew Ling Chong, testifies that in August or September fol- 
lowing his arrivai at Seattle he began work in this store, giving its loca- 
tion by street and number, and stating that he was helping his father 
and "learning Chinese trade — business, that is — and selling goods" ; that 
he was selling "Chinese drugs and gênerai merchandise"; that "there 
are quite a few partners in the concern" ; that his father was "buying 
and selling" in the store ; that his "father's name appeared on the book 
of that company" ; that he knew of his father being in the store for 
three years after the son's arrivai ; that he, the son, was in the store "a 
little over a year" ; that on account of trouble (in the Chinese quarter) 
his father sent him to Youngstown, where he stayed about a year, tak- 
ing private lessons from a woman who had married "a Chinese per- 
son.' r On cross-examination, he denied having worked in a laundry in 
Youngstown. 

The testimony of thèse witnesses must be considered in connection 
with the f acts that it was given through a Chinese interpréter, that the 
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translations are more or less confused, and that no attempt was made 
either to impeach the witnesses or to contradict their testimony. It is 
worthy of considération, moreover, that the testimony accords with, 
if, indeed, it is not corroborated by, the' certificate of identification. 
The certificate was attested and issued by the immigration officiai in 
charge of the port of Seattle, pursuant to a régulation governing the 
admission of Chinese, adopted March 19, 1909, by the Department of 
Commerce and Labor. 1 One provision of the rule enjoined upon the 
immigration officiai the duty carefully to observe its instructions "in 
issuing such certificates." The instructions were plain respecting the 
facts that should be embodied in such a certificate. It is stated in the 
certificate, as we hâve seen, that appellant was admitted as a "minor 
son of Lew Wah solely because of his status as a merchant" — i. e., the 
father's status ; and it cannot be assumed that the officiai f ailed in the 
discharge of his duty. No inquiry appears to hâve been made touch- 
ing the issue of the certificate, although appellant gave the certificate 
to a government officiai at the time of the arrest in Youngstovvn ; and 
another provision of the rule clearly implies that the government keeps 
a record of such certificates, for it permits the issue of duplicates of 
"those unavoidably lost or destroyed." Still it is argued that at the time 
the certificate was issued the f ather was not a merchant, and that the cer- 
tificate was obtained through fraudulent représentation in that respect. 
Under the évidence, the argument cannot be sustained. It has no basis 
save some statements of the witnesses which on first view might seem 
inconsistent and excite suspicion, but on examination are reconcilable ; 
and simply to suspect, is not to show, the existence of such a fraud. 
Pang Sho Yin v. United States, 154 Fed. 660, 662, 83 C. C. A. 484 (C. 
C. A. 6th Cir.) ; United States v. Foo Duck, 172 Fed. 856, 858, 97 C. 
C. A. 204 (C. C. A. 9th Cir.). 

[3] True, counsel refer to statements found in the mémorandum 
opinion of the commissioner ; as we hâve seen, no part of the testimony 
of the witnesses there alluded to appears in the record ; and the state- 
ments of the commissioner are not admissible and cannot rightfully be 
imposed upon the appellant. Liu Hop Fong v. United States, 209 U. 
S. 453, 462, 28 Sup. Ct. 576, 52 L. Ed. 888. Upon the whole, we a/e 
satisfied that, at the time of appellant's entry, his father was a mer- 
chant, within the meaning of the act of Congress. Tom Hong v. Unit- 
ed States, 193 U. S. 517, 521, 522, 24 Sup. Ct. 517, 48 E. Ed. 772; Lee 
Kan v. United States, 62 Fed. 914, 10 C. C. A. 669 (C. C. A. 9th Cir., 
opinion by Mr. Justice McKenna, then circuit judge). 

i Counsel for the government cite rule 19 of that départaient as the one 
under which the certificate was issued; but this was evideutly an inadvert- 
ence, for rule 52a, adopted March 19, 1909, was in force at the time of appel- 
lant's entry. Yet this error is unimportant, since the two rules are substan- 
tially the same in the portions relevant hère. And in our allusion to the rule 
we are not unmindful of the distinction urged between the effect of a départ- 
mental rule and that of an act of Congress, touehing the evidential effect of 
a certificate. Liu Hop Fong v. United States, 209 U. S. 453, 463, 28 Sup. Ct. 
576, 52 Ii. Ed. 888. This does not, however, prevent a certificate issued under 
the departmental rule from having some meaning, some probative significance, 
when it is considered in connection with a charge of fraud. 
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[4] It results that the case présentée! fixes the status of the father as 
that of a merchant, and of the son as that of a minor, on Tuly 21, 1910. 
Admittedly such a f act as to the father placed him within the exempted 
class ; and it is settled that the existence of this fact entitled his minor 
son to enter (United States v. Mrs. Gue Lim, 176 U. S. 459, 464, 468, 
20 Sup. Ct. 415, 44 L. Ed. 544 ; United States v. Foo Duck, supra, 172 
Fed. at pages 856, 858, 97 C. C. A. 204 ; United States v. Lim Yuen 
[D. C] 211 Fed. 1001, 1004) ; injleed, ever since April 13, 1910, if not 
before, the departmental rules governing the admission of Chinese hâve 
distinctly extended the privilèges of the exempted classes to their minor 
children (rule 2 in 1910; rule 9b in 1914). Furthermore, the father 
had lived in this country for 35 years, and the son had lived hère up- 
wards of 2 years, when the son was ordered to be deported to China. 
The only charge preferred against the son is, as already stated, that 
he was born in China and not entitled to remain in the United States. 
It is not suggested that he is afrlicted with any of the infirmities, either 
moral or physical, which might justify déportation (36 Stat. 263-265, 
which is very comprehensive ; United States v. Wong You, 223 U. S. 
67, 69, 32 Sup. Ct. 195, 56 L. Ed. 354; Lewis v. Frick, 233 U. S. 291, 
300, 301, 34 Sup. Ct. 488, 58 L. Ed. 967; Id. ( 195 Fed. 693, 699, 700, 
115 C. C. A. 493 (C. C. A. 6th Cir.) ; nor is it intimated that either the 
father or the son has, since taking up his résidence in this country, 
failed in any of the qualities of a law-abiding citizen. It is obviously 
a serious thing to sever the relations, as hère proposed, which seem to 
exist between the father and son ; and while it is incumbent upon the 
son, in such a case as this, to show his right to remain hère, it is not 
too much to say that reasonable credence should be given to the testi- 
mony of such persons as thèse. We say this for several reasons : 

[5] (1) It is insisted that, in view of the orders made by the commis- 
sioner and the District Court, this court should not reconsider the facts 
of the case, citing Chin Bak Kan v. United States, 186 U. S. 193, 199, 
22 Sup. Ct. 891, 46 L. Ed. 1121; but the particular language in the 
opinion, which is quoted and relied on by counsel hère, was used be- 
cause of a claim there made that the commissioner was without juris- 
diction by reason of section 6 of the act of 1892 (Act May 5, 1892, c. 60, 
27 Stat. 25 [Comp. St. 1913, § 4320]) ; the Chief Justice saying (186 
U. S. 201, 22 Sup. Ct. 895, 46 L. Ed. 1121) : 

"Except lu cases under that section where the question of jurisdiction alone 
is certified, we hâve power to dispose of the entire case ; but as the jurisdic- 
tion of the commissioner is sustained, we are of opinion that we cannot prop- 
erly re-examine the facts already determined by two judgments below." 

In Tom Hong v. United States, 193 U. S. 517, 24 Sup. Ct. 517, 48 L. 
Ed. 772, the contention of the appellants was that they were entitled 
to remain in the United States, and no question of jurisdiction seems 
to hâve arisen. There had been two judgments below, one of the com- 
missioner and the other of the District Court, and in the course of the 
opinion Mr. Justice Day said (193 U. S. 522, 24 Sup. Ct. 520, 48 L. 
Ed. 772) : 

"It is true that the findings of the commissioner and in the District Court in 
cases of this character should ordinarily be followed in this court, and will 
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only be reconsidérée! when it is clear that an incorrect conclusion has been. 
reaehed. Chin Bak Kan v. United States, 186 U. S. 193, 201 [22 Sup. Ct 
891, 46 L. Ed. 1121]." 

Thus it is plain that the Suprême Court does not in a case such as 
this regard itself as precluded from reconsidering the fact£. It is to 
be added, as counsel say of the décision of this court in Bak Kun v. 
United States, 195 Fed. 53, 55, 115 C. C. A. 55, that, tmder the act of 
Congress, it is incumbent upon a Chinaman, charged with being unlaw- 
fully within the United States, to establish his right to remain by affirm- 
ative proof. For reasons already stated, we think it clear that the 
appellant has discharged the burden of proof resting upon him, either 
under the act of Congress or under the rule laid down by Mr. Justice 
Day and before quoted. 

[6] (2) It is urged that appellant worked as a laborer in Youngs- 
town and was so working at the time of his arrest. We do not think 
this is shown by the record ; but, since his communicated status and his 
resulting right to remain in this country had been previously estab- 
lished, the work he is said to hâve done in Youngstown couid not hâve 
operated to forfeit his right to rçmain. United States v. Foo Duck, 
supra, 172 Fed. at page 858, 97 C. C. A. 204; United States v. Yee 
Quong Yuen, 191 Fed. 29, 30, 111 C. C. A. 500 (C. C. A. 8th Cir.) ; 
United States v. Lee You Wing, 211 Fed. 939, 941, 942, 128 C. C. A. 
437 (C. C. A. 2d Cir.) ; United States v. Hom Lim (D. C.) 214 Fed. 
456. 462; United States v. Lim Yuen (D. C.) 211 Fed. 1001. 1007, 1008. 
Thedecision in Low Wah Suey v. Backus, 225 U. S. 460, 476, 32 Sup. 
Ct. 734, 56 L. Ed. 1165, is inapplicable, since it is not shown, as coun- 
sel contend, that appellant has placed himself in a forbidden class. 

The decree must be reversed, and the cause remanded, with direc- 
tion to discharge appellant. 



MUTUAL BEN. LIFE INS. CO. v. SWETT et al. 

(Circuit Court of Appeals, Sixth Circuit. April 12, 1915.) 

No. 2497. 

1. Insurance <g=5S6 — Bénéficiâmes — Vested Rigiits. 

Under an ordinary policy of life Insurance, in which there is no réserva- 
tion of the right to eut off or modify the interest of the beneficiary, the 
policy and the money to become due thereunder belong, from the time it 
is issued, to the person named in it as the beneficiary, and insured is 
without power by deed, assignment, will, surrender of the policy for a 
new one, or by any other act of his, to transfer to any other person the 
interest of the person so named as beneficiary. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1470; Dec. 
Dig. ©=586.] 

2. Insurance <S=>586 — Bénéficiâmes — Vested Rights. 

Under a life Insurance policy reserving to insured the right, without the 
consent of the beneficiary, to change the beneficiary, the beneficiary had 
no vested right, but only a mère expectancy during the lifetime of in- 
sured, and insured's control over the policy was, subject to its terms, as 
complète as if he himself had been the beneficiary. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1470; Dec. 
Dig. <E=>5S6.] 

©=>Fsr other cases t>ee saine tapie & KEY-NUMBER in ail Key-Nimibered Digests & Indexes 
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3. Insurance «©=3210 — Assignment bi Beneficiary— Considération. 

As a wife, designated as beneficiary in a policy on her husband's Me, 
which reserved to the husband the right to change the beneficiary, had no 
vested right, but a uiere expectancy only, she did not, by joining in her 
husband's assignment of the policy as security for his indebtedness, be- 
come a surety for him; the absolute right to assign the policy being 
lodged in him, and it was not necessary that she should receive a con- 
sidération for joining in the assignment in order to bind her. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 477 ; Dec. Dig. 
©=210.] 

4. Insurance <S=»209— Assignment of Policy — Successive Assignments. 

Where, though an assignment of a $15,000 life insurance policy as se- 
curity for a debt recited that it was to secure an indebtedness of $15,000, 
it was the intention to protect the assignée as to insured's entire liability 
to it, a letter subsequently written the assignée by him, directing that in 
case of his death the proceeds-, after the satisfaction of a $10,000 note, 
should be applied to relieve an accommodation indorser from liability on 
account of another note for $6,000, was explanatory and confirinatory of 
the original intent, and passed by way of assignment whatever value the 
policy possessed after the delivery of the first assignment, as insured was 
not restricted to a single assignment of the policy, which by its terms 
was assignable. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 479 ; Dec. Dig. 
<§=209.] 

5. Insurance <@=213 — "Assignment" and "Change of Beneficiary" Dis- 

tin guished. 

An "assignment" of a life insurance policy and a "change of beneficiary" 
are différent things, as an "assignment" is the transfer by one of his 
right or interest in property to another, and rests upon contract, and, 
generally speaking, the delivery of the thing assigned is necessary to its 
validity, while the power to change the beneficiary is the power to ap- 
point, and must be exercised in the manner agreed upon in the contract 
of insurance. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 483 ; Dec. Dig. 
<®=>213. 

For other définitions, see Words and Phrases, First and Second Séries, 
Assignment.] 

6. Insueance (&=j222 — Assignment — Right of Assignée to Assign. 

Where insured, who had assigned the policy to secure an indebtedness 
to the assignée, wrote the assignée, directing it, in case of his death, to 
apply the proceeds in payment of a $10,000 note, and the balance to re- 
lieve an accommodation indorser from liability on another $6,000 note, 
such letter was sufficient authorization to the assignée to assign an in- 
terest in the policy to the executors of the accommodation indorser, who 
had been compelled to pay the note on which they were liable, and thëy 
thereby acquired such a title as was necessary to enable them to hold 
the policy as collatéral security for the debt which they had paid, and to 
sustain an action upon the policy. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 492 ; Dec. Dig. 
<@=>222.] 

7. Insurance <§=>222 — Assignment — Right of Assignée to Assign. 

Where a policy was assigned to secure certain notes, held by the as- 
signée, an assigiiment of an interest therein to the executors of an ac- 
commodation indorser on one of the notes, who were required to pay the 
note, was valid and binding on the beneficiary, in the absence of any 
authorization from insured to make such assignment; the policy haVing 
reserved the right to insured to change the beneficiary. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 492 ; Dec Dig. 
©=>222.] 

$=3For other cases see ïame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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8. Insurance <§=222 — Transfer or Policy as Security — Renewal of Sb- 

cured Note — Effect. 

Where a life insurance policy was assigned to a bank to seeure in- 
sured's notes held by it, tbe renewal of such notes did not destroy the as- 
signaient, in the absence of any intention on the part of the insured and 
the bank tbat tbe renewal sbould hâve that eiïect. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 492 ; Dec. Dig. 
<S=>222.] 

9. Insurance <©=>217 — Assignment — Failure to Give Notice to Company — 

Effect. 

Where, after the assignment of an insurance policy to seeure an in- 
debtedness, insured wrote the assignée relative to the disposition of the 
proceeds of the policy in case of his death, such letter, considered as an 
additional assignment, was not ineffective as against a benefleiary, though 
neither it nor a copy of it was filed with or assented to by the Com- 
pany, as required by the policy, as the provision in the policy requiring 
notice to the company was for its protection, and could not be set up by 
any one else to defeat an assignment rnade witbout compliance therewith. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 487 ; Dec. Dig. 

®=5fil7.] 

10. Bankruptcy @=>143 — Property Passing to Trustée — Insurance Poli- 

CIES. 

As the holder of a life insurance policy reserving to him the right to 
change the benefleiary, and which by its terms was assignable, had a 
transférable interest in the policy, if, notwithstanding an assignment 
thereof by him, an interest in the policy still remained in him, such in- 
terest passed to his trustée in bankruptcy as of the date of the adjudica- 
tion, and a purchaser of his right, title, and interest acquired a right su- 
perior to that of tbe benefleiary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224 ; Dec. Dig. <@=sl43.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Suit by the Mutual Benefit Life Insurance Company against Myra 
M. Swett and others. From a decree against her, défendant named 
appeals. Affirmed. 

Lewis Brucker, of Mansfield, Ohio, and E. L. Beach, of Saginaw, 
Mich., for appellant. Jacob Kleinhans, of Grand Rapids, Mich., and 
Wallace Foote, of Muskegon, Mich., for appellees. 

Before WARRINGTON, Circuit Judge, and SATER and HOL- 
LISTER, District Judges. 

SATER, District Judge. The question for décision is: Are the 
Hackley National Bank of Muskegon, Mich., and the executors of 
Charles H. Hackley, deceased, entitled to the proceeds of the $15,000 
policy issued by the Mutual Benefit Life Insurance Company of New- 
ark, N. J., to Edward R. Swett on September 4, 1900, and made pay- 
able "to Myra M. Swett, his wife, if living, otherwise to the executors, 
administrators, or assigns of the said insured" ; or do such proceeds 
belong to Mrs. Swett, who was named as his benefleiary and is now his 
widôw? The case is hère on her appeal from a decree against her. 

The policy by its terms was assignable, but provided that no as- 
signment of it should be effective until written notice of it was given 

©=»For other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to the company. One of the spécial privilèges accorded by it was 
that the insured, at any time while the policy was in force and not as- 
signed, might change the beneficiary by returning the policy to the com- 
pany with his written request for its appropriate indorsement of such 
change on the policy. The policy by apt language defines the owner 
of it to be either the person who is made such by its ternis or who be- 
comes such by its assignaient. At the time the policy was issued, the 
bank held Swett's notes for borrowed money to the amount of $16.305, 
one of which, for $10,305, was unsecured. On the $6,000 note, Hackley 
was an accommodation indorser. Both were soon to mature. As 
Swett was not able to pay them, he agreed with the bank to take 
out a policy to secure them. He also agreed in 1896 to insure 
his life to protect his wife on lier loan to him of some $14,000 or 
$15,000, which he had a few months previous given to her. She claims 
that the policy, whose proceeds are in question, was, in pursnance of 
such promise, for her benefit. On September 18, two weeks after 
the policy issued, Swett and his wife, without protest on her part, 
executed and delivered to the bank a written assignment of the policy 
and of "ail sum or sums of money, interest, benefit and advantage 
whatsoever now due or hereafter to arise, or to be had or made by vir- 
tue hereof, to hâve and to hold unto the said Hackley National Bank to 
secure an indebtedness of $15,000." On September 28 the com- 
pany filed a copy of the assignment in its office, and also indorsed on 
the original assignment the fact that a copy had been so filed, and that, 
if the assignment should be thereafter canceled, the bank should return 
the original to the company. The policy was delivered to the bank, 
and was never in the wife's possession, nor did she ever niake any in- 
quiry concerning it or her husband's bank indebtedness. On October 
25 Swett by letter directed the cashier of the bank, in case of his 
death, to apply the proceeds of the policy, first, to the payment of the 
$10,000 note and interest ; and, second, to the protection of Hackley 
on his indorsement of Swett's paper as he (Hackley) might direct. A 
copy of the letter was not transmitted to the company. 

When the larger note became due, Swett paid $305 and renewed the 
note for the residue, which was the original principal sum. This note> 
and also that for $6,000, were periodically renewed, but neither of 
them was reduced or paid prior to his death, which occurred in October, 
1906. Hackley died in February, 1905. The bank presented to his 
executors the $6,000 note as a claim; on June 3 following, it was 
paid. The bank subsequently executed and delivered an assignment of 
an undivided one-third interest in the policy to such executors. Short- 
ly prior to his death Swett was adjudged a bankrupt. The trustée 
in bankruptcy, in considération of $500, sold and transferred ail of the 
right, title, and interest of Swett in and to the policy to the executors 
of Hackley. As the bank and Hackley 's executors on the one hand, 
and the widow on the other, each claimed the entire proceeds of the 
policy ($17,448.41), the insurance company by its bill caused the re- 
spective claimants of the fund to interplead and deposited the value 
of the policy in court. Appropriate pleadings were interposed, and on 
the final hearing the resuit heretofore mentioned was obtained. 
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The contentions of the widow, in so far as they need be noticed, are 
that, upon the issuance of the policy, she became the sole owner, or, at 
least, acquired a vested interest in it, of which she could not be di- 
vested without her consent; that the assignment of the policy to the 
bank was, as to her, without considération; that, if the assignment 
was valid, she occupied merely the position of a surety, in consé- 
quence of which the lien on the policy was released and discharged by 
the subséquent extensions, without her knowledge and consent, of the 
time of the payment of the notes held by the bank ; that no change of 
beneficiary was possible after the policy had been assigned, and that, 
therefore, Swett's letter of September 25 to the bank was ineffective 
for any purpose; that the Hackley executors took nothing by the 
purchase of her husband's interest, if any, from the trustée in bank- 
ruptcy; and that in any event she is entitled to ail of the funds in ex- 
cess of $10,000, for the reason that the assignment of the policy was 
to secure only the $10,000 note due the bank. Her several claims are 
controverted by the bank and the Hackley executors. 

[1-3] The rule is well settled that, under an ordinary policy of life 
insurance in which there is no réservation of a right to eut off or 
modify the interest of the beneficiary, the policy and the money to 
become due under it belong, from the time it issued, to the person 
named in it as the beneficiary, and that the insured is without power, 
whether by deed, assignment or will, or by surrender of the policy 
for a new one, or by any other act of his, to transfer to any other per- 
son the interest of the person so named as beneficiary. In such a policy 
the beneficiary acquires, the moment it is issued, a vested right which 
cannot be affected by any act of the insured subséquent to the exécution 
of the policy, except it be a breach of condition. Washington Central 
Bank v. Hume, 128 U. S. 195, 206, 9 Sup. Ct. 41, 32 L. Ed. 370; May 
on Ins., § 399L (4th Ed.) ; Cooley's Brief s on the Law of Insurance, 
3755. If, however, by the ternis of the policy itself there is reserved 
to the insured the right, without the consent of the beneficiary, to 
change the appointée with the assent of the insurer, the beneficiary ac- 
quires only an expectancy and not a vested interest during the life of 
the insured. May on Ins., § 399M ; Cooley's Brief s on the Law of 
Ins., 3755; Elliott on Ins., § 355; Kerr on Ins., §.231; Hopkins v. 
Northwestern Life Assur. Co., 99 Fed. 199, 40 C. C. A. 1 (C. C. A. 3) ; 
Hogan v. Fauerbach Brewing Co., 194 Fed. 846, 848, 114 C. C. A. 634 
(C. C. A. 7) ; Lamb v. Mutual Reserve Fund Life Ass'n (C. C.) 106 Fed. 
637; Robinson v. U. S. Mut. Ace. Ass'n (C. C.) 68 Fed. 825; Insur- 
ance Co. v. O'Brien, 92 Mich. 584, 52 N. W. 1012 ; Golden Star Fra- 
ternity v. Martin, 59 N. J. Law, 207, 216, 35 Atl. 90S. 

The right so reserved rests upon the ternis of the contract, and is 
the same as that conferred on the insured by the certificate, charter, 
or by-laws of a mutual or benefit association, when insurance is ef- 
fected in such an organization. As the policy to Swett stipulated that 
he might, on his written request of the company for its appropriate in- 
dorsement on the policy, change the beneficiary, his wife did not ac- 
quire a permanent or vested interest in it. The existence of such an 
interest during her husband's lifetime was made impossible by the 
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control over the contract of insurance given to him, independent of 
her will. Her right was inchoate, a mère expectancy during his life- 
time, dépendent on the will and pleasure of her husband as holder 
of the policy, and could not vest until his death happened with the 
policy unchanged. His control over the policy was, subject to its 
items, as complète as if he himself had been the benenciary. Denver 
Life Ins. Co. v._ Crâne, 19 Colo. App. 191, 200, 73 Pac. 875. The wife 
had no vested interest which she could assign until the death of her 
husband — no assignable or transférable interest in the policy until some 
right of action on it accrued in her favor. May on Ins., § 399 F; 
Sabin v. Phinney, 134 N. Y. 423, 428, 31 N. E. 1087, 30 Am.'St. 
Rep. 681. As she had but a mère expectancy at the time of the assign- 
ment, she did not become surety for her husband, because the absolure 
right to assign the policy was lodged in him. Having no property 
right in the policy (Golden Star Fraternity v. Martin, 59 N. J. Law, 
207, 216, 35 Atl. 908), she pledged nothing for his debts; nor was it 
necessary that she should receive a considération for her joining with 
him in the assignment in order to bind her, because in so doing she 
parted with nothing of appréciable value. The bank's rights were as 
secure without her joinder as with it. The ownership of the policy 
was not in her, but in her husband. The policy recognizes that own- 
ership of it may be acquired by assignment. The bank by the assign- 
ment became its qualified owner, to the full extent necessary to satis- 
fy the husband's indebtedness from its proceeds. 

[4] The claim that the évidence of the cashier shows that the pol- 
icy was assigned to protect only the $10,000 note cannot be sustained, 
whether his évidence, or the agreed statement of facts, or both, be 
considered. The assignment, it is true, named an indebtedness of but 
$15,000; but it is clear from the record that Swett intended to pro- 
tect the bank as to his entire liability to it. His letter of September 
25 to the cashier^ expressly directing that, after the satisfaction in 
full of the $10,000 note, the residue of the proceeds of the policy 
should be applied to relieve Hackley from liability on account of his 
indebtedness, was explanatory and confirmatory of his original intent 
and passed by way of assignment whatever value the policy possessed 
remaining after the delivery of the instrument jointly executed by 
himself and wife. He was not restricted to a single assignment of 
the policy. Manton v. Robinson, 19 R. I. 405, 34 Atl. 148. 

[5] Whether, on account of Swett's indebtedness to the bank ex- 
ceeding the amount of the policy, the assignment was in effect a 
change of benenciary, is not in our judgment important to détermine. 
However, the assignment of a policy and a change of benenciary are 
not the same, but différent, things. An assignment is the transfer by 
one of his right or interest in property to another. It rests upon con- 
tract, and, generally speaking, the delivery of the thing assigned is 
necessary to its validity. The power to change the benenciary is the 
power to appoint. The power of appointment must be exercised in the 
manner agreed upon in the contract of insurance. Niblack, Benefit So- 
cieties & Ace. Ins. (2d Ed.) § 173. Swett made an assignment of the 
policy. He did not exercise or attempt to exercise the power to ap- 
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point another benefïciary. His wife still remained such. She takes 
nothing as beneficiary, but that is because the debts, which the policy 
was assignée! to secure, consumed the entire proceeds of the policy. 

[6, 7] The bank assigned an undivided one-third interest in the pol- 
icy to the Hackley executors, for the reason that they had been obliged 
to pay to it Swett's $6,000 note which Hackley had indorsed. Swett's 
letter of September 25 was sufficient authorization for its so doing. 
The interest thus acquired by the executors vested the title in the exec- 
utors, so far as that was necessary to enable them to hold the policy 
as collatéral security for the debt which they had paid and to sustain 
an action upon the policy. In the absence of such an authorization, 
the assignment to them was valid and binding on the beneficiary. Cor- 
coran v. Mut. Life Ins. Co., 183 Pa. 443, 39 Atl. 50. 

[8] In the absence of any évidence of an intention on the part of 
the bank and Swett that the renewals of his notes evidencing his in- 
debtedness to the bank should destroy the assignment of the policy, 
such renewals did not hâve that effect. Corcoran v. Mut. Life Ins. Co., 
supra. 

[9] The claim that Swett's letter of September 25, considering 
it as an additional assignment, was inefïective to confer any right on 
the bank, because neither it nor a copy of it was submitted to, filed 
with, or assented to by the company, is not meritorious. A provision 
in a life insurance policy that an assignment of it shall not become ef- 
fective until written notice of it is given to the company is for its pro- 
tection, and cannot be set up by any one else to defeat an assignment 
made without compliance therewith. 19 Am. & Eng. Ency. Law, 96; 
May on Ins. § 396; Hewins v. Baker, 161 Mass. 320, 37 N. E. 441; 
Marcus v. St. Louis Mut. Life Ins. Co., 68 N. Y. 625. 

[10] As Swett had a transférable interest in the policy and the 
authority to change the beneficiary at will, if, nothwithstanding his as- 
signment to the bank, any interest still remained in'riim, such interest 
passed to his trustée in bankruptcy as of the date of adjudication. 
Loveland, Bank. (4th Ed.) 817, 818. Whether the Hackley executors 
believed the title which passed to the trustée to possess intrinsic value 
or merely. desired to saf eguard the interest in it which they had al- 
ready acquired is immaterial. For a valuable considération they pur- 
chased whatever the trustée had. His assignment and transfer to them 
of ail of Swett's right, title, and interest in and to the policy gave them 
a right superior to that of his widow. 

Other claims made by the widow hâve been considered, but need not 
be noticed. We find no error in the record. 

The trial court is affirmed. 
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LOVELAND & HINYAN CO. v. BLAIR et al. 

(Circuit Court of Appeals, Sixth Circuit April 6, 1915.) 

No. 2569. 

1. Receivers <@=>151 — Payment of Claims — Burden of Pboof. 

On an application to the court, appointing receivers for a railroad Com- 
pany, to require the receivers to pay a judgment for loss and damage to 
freight, as it was claimed they were required to do by the order ap- 
pointing them, where the claimants did not contend that they were en- 
titled to payment out of anything but ineome, and there was no eviden- 
tial showing that the receivers were in possession of the necessary funds, 
the application was properly denied. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 269-278; Dec. 
Dig. <®=5l51.] 

2. Receivers ©=>151 — Payment of Claims — Construction of Oedeb of Ap- 

poiktment. 

An order appointing receivers for a railroad company, and authoriz- 
ing them to pay, among other expenses, such loss and damage freight 
claims arising from the previous opération of the road as, in their judg- 
ment on examination, might properly be paid as expenses of opération, 
invested the receivers with a discrétion concerning the payment of such 
claims, and did not purport to bind them, much less the court appoint- 
ing them ; and, while such discrétion could not be arbitrarily exercised, 
the court's déniai of an order requlring the receivers to pay indicated its 
belief that the refusai to pay was not an abuse of discrétion. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §| 269-278 ; Dec. 
Dig. <®=>151.] 

3. Railroabs ©=3209 — Receivers — Peioeity of Payment — Opebatinq Ex- 

penses. 

Where ineome from a railroad in the hands of receivers properly appli- 
cable to operating expenses has been diverted to the payment of a mort- 
gage indebtedness, to the préjudice of claimants who hâve, within a 
limited time prior to the receivership, rendered services, furnished sup- 
plies, or the like, to the railroad, and to the enhancement alike of the 
property and the securities upon it, the bondholders may be required to 
reimburse the fund applicable to the payment of such claimants; but 
where there has been no diversion of current ineome, either before or 
after the appointment of a receiver, and no surplus ineome during the 
receivership out of which unpaid debts of the ineome can be paid, the 
contraetual rights of the secured creditors aft'ord them protection. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 692-695; 
Dec. Dig. <S=>209.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action by the American Brake Shoe & Foundry Company against 
the Père Marquette Railroad Company, in which Frank W. Blair and 
others were appointed receivers of the railroad company. From an or- 
der denying an application to require the receivers to pay a judgment 
against the railroad company, the Eoveland & Hinyan Company ap- 
peals. Affirmed. 

C. J. Hall, of Grand Rapids, Mich., for appellant. 
J. C. Bills, of Détroit, Mich., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

@=sFor other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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WARRINGTON, Circuit Judge. On April 5, 1912, an order was 
entered in the court below, appointing receivers of the Père Marquette 
Railroad Company, at the suit of the American Brake Shoe & Foun- 
dry Company. The nature of the claim of the plaintiff in that case does 
not appear, saving an inference that it was for supplies. On June 18, 
1913, the Loveland & Hinyan Company sought, through intervention, 
to obtain an order requiring the receivers to pay petitioner $5,500, in 
satisfaction of a judgment theretofore recovered by it against the rail- 
road company. The order was denied, and the petitioner appeals. 

Petitioner's judgment grew out of loss and damage sustained upon 
70 car load shiprnents of freight over the Père Marquette Railroad and 
its Connecting carriers, between Sep'tember 27, 1909, and November 
10, 1911. The shiprnents consisted of peaches, apples, plums, and po- 
tatoes. The shiprnents ail originated in Michigan, 3 of them having 
been made to points within, and 67 to points without, the state. The 
entire loss ($8,914.32) appears to hâve been caused by faults of the 
initial road and its Connecting carriers, through delays in furnishing 
cars and in transit, shortage, rough handling, and improper equipment. 
Ail freight charges were paid to the railroad company, and daims for 
such losses and damages seem to hâve been filed with the company, 
before the receivers were appointed. 

On April 3, 1912, two days before appointment of the receivers, the 
petitioner commenced suit in the circuit court for the county of Kent, 
Mich., against the Père Marquette Railroad, to recover thèse losses and 
damages. On April 12, 1913, in pursuance of a compromise, a judg- 
ment of confession was entered in the Kent circuit court in favor of 
the petitioner and against the railroad company (not the receivers) for 
the amount now claimed. The sole basis of the claim that the receivers 
shall be compelled to pay the judgment is a provision of the order ap- 
pointing them. The order of appointment contains provisions author- 
izing the receivers to take possession of the railroad property, control 
and operate it, secure and develop the business, collect rates, etc., env 
ploy the income to préserve the property and the rights and interests of 
the company, and also: 

" * * * To make appropriate payments from tirae to time tn their dis- 
crétion of current and unpaid pay rolls ; also of Mils for material and sup- 
plies incnrred in the ordin.iry opération of said railroad System from time 
to time within six months prior hereto; also of such loss and damage freight 
claims arising from the previous opération of said property as in their judg- 
ment on examination may properly be paid as expenses of opération; also of 
expenses of maintaining and operating said railroads and properties from 
and al'ter this date. * * * " 

[1] It is alleged in the pétition that the receivers hâve in their pos- 
session funds collected from rates, etc., sufficient to pay the judgment. 
This is in effect denied in the answer, where it is alleged that the funds 
in the hands of the receivers "are not and hâve not been sufficient to 
pay the receivership operating expenses, including taxes, labor, and 
material for repairs and replacements and other items which are clearly 
entitled to priority in payment" ; but such "other items" are not speci- 
fied. No évidence was offered by either side. Upon this state of the 
record the petitioner's insistence is that the portion of the appointing 
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order which relates to "loss and damage freight claims" îs manda- 
tory, and that, since the order in ternis applies to claims "arising f rom 
the previous opération" of the road, the receivers are amenable to 
mandatory process. The petitioner does not claim, however, that it is 
presently entitled to an order of payment out of anything but income. 
The most obvious answer, then, to the contention that the receivers 
are open to peremptory order, is the absence of an evidential showing 
that the receivers are in possession of the necessary funds. 

[2] Furthermore, it is to be observed that the insistence of peti- 
tioner is in effect aimed against the very court that made the appoint- 
ing order ; indeed, it amounts to a claim that, having made the order, 
the court is bound to enforce it; and this, too, regardless of consé- 
quences to the maintenance and opération of the railroad. Surely this 
could not hâve been the purpose of the appointing order. The argu- 
ment overlooks the portion of the order which restricts payment of this 
class of claims to such as in the receivers' "judgment, on examination, 
may properly be paid as expenses of opération." This plainly invests 
the receivers with a discrétion concerning the payment of such claims ; 
it does not purport to bind the receivers, much less the court; it is a 
privilège, not a command. It may well be conceded that discrétion so 
vested is not to be arbitrarily exercised; but the déniai of the order 
hère sought plainly implies that the court below did not believe that 
the receivers' refusai to pay the judgment was an abuse of their dis- 
crétion. 

Counsel for petitioner cite, in support of the validity of the provision 
relied on in the appointing order, décisions showing a broad power in 
a chancellor to impose conditions upon which an appointment of a re- 
ceiver of a railroad will be made at the suit of a trustée for mortgage 
bondholders (Dow v. Memphis L. R. R. Co. [C. C] 20 Fed. 260; Farm- 
ers' Loan & Trust Company v. Kansas City, etc., R. R. Co. [C. C] 53 
Fed. 182) ; and they claim the provision is not unusual, calling at- 
tention to a similar provision which appears, though it is not passed 
on, in Southern Railway v. Carnegie Steel Co., 176 U. S. 257, 267, 20 
Sup. Ct. 347, 44 L. Ed. 458. Those cases, however, did not involve 
a question like the présent one, nor do they intimate that the form of 
the appointing order is décisive of such a question. Counsel also rely 
on Fordyce v. Omaha, etc., R. Co. (C. C.) 145 Fed. 544, 547, 555, where, 
under an issue between a claimant and mortgage bondholders, it was 
held that, al though the appointing order "may hâve directed that pref- 
erential claims for supplies and materials be paid out of the proceeds 
of the sale or the corpus of the property," the purchaser might con- 
test the claims on the ground that they were subordinate in right to that 
of the prior mortgagee ; and this was based on a ruling made in Louis- 
ville, etc., Railroad Co. v. Wilson, 138 U. S. 501, 506, 11 Sup. Ct. 405, 
407 (34 L. Ed. 1023), where Mr. Justice Brewer said: 

"We would not be understood as asserting, even by implication, that the 
terms of an order of appointment of a receiver vest in ail clalmants an abso- 
lute right as against the security holders. Such terms may be, and doubtless 
are, a protection to the receiver; and what he does and pays within those 
terms may be, thereafter, beyond the challenge of any party interested in 
the property. But when he bas not acted, and the question is presented to 
222 F.— 14 
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the court as to the liability of the property for any clalm, the court la not fore- 
closed by the order of appointaient, but may consider and détermine equit- 
ably the extent of liability of the property to such claira, and what its rights 
of priority may be. Hence, as the receiver did not pay this claiin, the par- 
ties in interest may rightfully challenge its priority, even if it were within the 
very letter of the order of appointaient of the receiver." 

See, also, Gregg v. Mercantile Trust Co., 109 Fed. 220, 226, 48 C. 
C.A. 318(C. C.A. 6thCir.). 

[3] Thus the fallacy of the position taken by the petitioner is even 
more plainly revealed by its resort to décisions in which contests be- 
tween unsecured and secured creditors of insolvent railroad compa- 
nies are determined, for those décisions illustrate the relations of such 
creditors, respectively, to the income of the companies. Both of thèse 
classes of creditors are rightfully interested in the income — the first, 
in the portion required as operating expenses ; and the second, in any 
surplus — and so the application which has been made of income fre- 
quently gives rise to important questions. The problem usually pre- 
sented in such contests is whether income properly applicable to oper- 
ating expenses has been diverted by the mortgagor to the payment of 
mortgage indebtedness, and to the préjudice of claimants who hâve, 
within a limited time prior to the receivership, rendered services, fur- 
nished supplies, or the like, to the railroad, and to the enhancement 
alike of the property and the securities upon it. Where such a diver- 
sion is shown, the bondholders may, under an appropriate issue, be 
required to reimburse the fund applicable to the payment of "debts 
of the income" to the extent of the diversion. Central Trust Company 
v. East Tennessee, V. & G. R. R. Co., 80 Fed. 624, 628-630, 26 C. C. A. 
30 (C. C. A. 6th Cir.). This is upon the principle of restoration. Fos- 
dick v. Schall, 99 U. S. 235, 254, 25 L. Ed. 339 ; Southern Railway 
v. Carnegie Steel Co., 176 U. S. 257, 274, 296, 297, 20 Sup. Ct. 347, 44 
L. Ed. 458, and citations. Where "there has been no diversion of cur- 
rent income, either bef ore or after the appointment of a receiver, and 
no 'surplus income' during the receivership, out of which unpaid debts 
of the income can be paid," the contractual rights of the secured cred- 
itors afford them protection. International Trust Company v. T. B. 
Townsend Brick & Contracting Co., 95 Fed. 850, 860, 37 C. C. A. 396 
(C. C. A. 6th Cir.); Fosdick v. Schall, supra, at page 254 of 99 
U. S. (25 L. Ed. 339). Conversely, if a diversion of income does 
take place during a receivership alone, it may form a basis for allow- 
ance of preferential claims even as against bondholders. Union Trust 
Company v. Souther, 107 U. S. 591, 595, 2 Sup. Ct. 295, 27 L. Ed. 488; 
Gregg v. Mercantile Trust Co., supra, at page 226 of 109 Fed. (48 C. C. 
A. 318). But we need not consider this class of cases farther, for 
the présent intervention is lacking both in issue and parties necessary 
to présent any question of diversion of income. 

It is claimed by both sides that the losses entering into the judgment 
in question occurred for the most part upon the railways Connecting 
with the Père Marquette; and, as another reason why the judgment 
should be paid, counsel for petitioner urge that such losses are recov- 
erable by the receivers under the Carmack amendment (34 Stat. 595 1 ). 
Presumably efforts of this kind hâve been made, but hère again we are 

1 Act June 29, 1906. c. 3591, § 7. pars. 11, 12 (Comp. St. 1913, S 8592). 
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without évidence. We assume, without deciding, that there was some 
object bénéficiai to the railroad in making the provision relied on in 
the appointing order; we assume, also, that applicable funds may ac- 
crue during the life of the receivership ; and s.o we are disposed to be- 
lieve the petitioner should hâve opportunity to présent its claim, upon 
appropriate intervention and évidence, during the proceedings to wind 
up the receivership, whether such proceedings shall be had upon sale 
and marshaling of liens, or otherwise. 

The order is affirmed, without costs, but also without préjudice to 
the right to présent the claim later. 



S. B. & B. W. FLEISHER, Inc., v. ABBOTT. 

(Circuit Court of Appeals, Third Circuit. April 13, 1915. Rehearing Denied 

April 26, 1915.) 

No. 1912. 

1. Customs and Usages <§=»7 — Reasonablenesr — Wool Tbade. 

The custom of the wool trade, whereby if honest différences that cannot 
be aruicably adjusted arise over the gradiug, which is done by one fur- 
ni.shed by the buyer, either party inay call the transaction off, is rea- 
sonable. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. § 7 ; 
Dec. Dig. <S=»7.] 

2. Sales <@=>129 — Sale of Wool — Gbading — Costom — Rejection. 

Under the custom in the wool trade, whereby if honest différences that 
cannot be aruicably adjusted arise over the grading, which is done by 
one furnished by the buyer, either party may call the transaction off, 
plaintiff having a contract to sell défendants 150,000 pounds of wool, and 
baving offered, in part fulnllment tliereof, a lot of 30,000 pounds, could 
reject or accept the gradiug thereof as a whole only, and could not re- 
quire défendants to accept the part thereof with the gradiug of which ne 
was satisned, and to take wool froin other lots to fulnll the contract. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 295; Dec. Dig. 
«=»129.J 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by J. H. Abbott against S. B. & B. VV. Fleisiier, Incorporat- 
ed. Judgment for plaintiff (217 Fed. 828], and défendant brings er- 
ror. Reversed, and new trial awarded. 

Frank P. Prichard, James Wilson Bayard, and John G. Johnson, 
ail of Philadelphia, Pa., for plaintiff in error. 

Reynoids D. Brown and Malcolm Lloyd, Jr., both of Philadelphia, 
Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The défendant below, S. B. & B. W. 
Fleisher, Inc. (hereinafter called Fleisher), was a manufacturer of 

©r^For otbT cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & lndenea 
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yarns, doing business in Philadelphia. The plaintiff, J. H. Abbott, was 
a dealer in wool, living in the state of New York. He did not grow 
the wool himself, but was a middleman, buying fleeces from the 
farmers and selling them to the mills. His method of opération was 
to go from place to place contracting for the delivery of fleeces at 
designated points, and usually submitting the fleeces to inspection 
at thèse points by the buyer. The wool in controversy may be divided 
into two classes, a superior grade subdivided into three varieties known 
as one-fourth, three-eighths, and one-half blood, and an inferior grade, 
also subdivided into three varieties, known as common, fine, and réfec- 
tions. Common wool is clipped from sheep having no merino blood ; 
fine is the wool of a full-blood merino sheep; rejections is the name 
of wools having certain def ects that necd not be specified ; while one- 
fourth, three-eighths, and one-half blood corne from crosses between a 
full merino and a coarse wool sheep, thèse admixtures being preferred 
even to the fine or full blood. 

Not very long before January 6, 1913, Abbott had an interview with 
Fleisher in Philadelphia, in which the purchase and sale of wool dur- 
ing the coming spring was discussed. No contract was made at that 
time, but the contingency of their coming to ternis afterwards was 
contemplated, and, since fleeces must always be separated or graded 
according to their quality, the subject of grading was taken up and 
the parties agreed that if a sale should be made, the wool should be 
graded at the various places in New York where the fleeces might be 
found, and the grading should be done by one of Fleisher's agents. 
The obligation to grade fairly would hâve been implied even if it had 
not been mentioned, but this requirement seems to hâve been expressly 
agreed upon. On January 6 Abbott opened a correspondent, and two 
or three letters were exchanged, the resuit being that on January 13 
Fleisher ordered — 

"100,000 Ibs. of strictly choiee New York State wool at 22<J for the Vi, %, and 
% blood, and 17(S for the common, fine, and rejections, net f. o. b. cars, point of 
shipment » • * delivery to be made on or before May L" 

Abbott accepted the order, and shortly afterwards obtained an ex- 
tension of time to May 20. By January 24 he had contracted for about 
half the quantity, and so notified Fleisher. On February 6 he wrote 
again to say that other buyers were offering higher prices than he 
could afford, and asked to hâve the contract price increased. Several 
communications followed on this subject, both by letter and by télé- 
phone, and on March 19 the prices and quantities were so changed as 
to be 22 cents and 17 cents for 47,000 pounds and 24 cents and 18 
cents for 78,000 pounds (afterwards increased to 93,000 pounds), the 
other terms of the agreement remaining unchanged. About the same 
time Abbott began to make arrangements for grading and shipping the 
wool. On March 17 he asked Fleisher to send 260 bags immediately to 
Pavilion, N. Y., and on March 21 gave directions about forwarding 
bags to five other places, saying that he hoped to begin taking in wool 
at Pavilion the first week in April, and that he would let Fleisher know 
when to hâve the grader there. On March 26 he wrote, saying : 
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"I will want your man to load wool — at Pavilion the morning ot April 5th, 
2 days, at Le Rov, 9th, at Kent, 12th, 2 days, at Holcomb, 15th, at Hemlock, 
22d, at Moscow, 2-lth, at Castile, 26th, at Avon, 28th " 

— requesting Fleisher to: 

"Please let your man hâve 2 or 3 New York draf ts to fin out in payment for 
the wool wheu loaded at Pavilion and Le Iioy so tliat I niay bave funds to 
take in the wool at other points." 

In accordance with thèse requests the bags were sent, and Davies 
the grader reached Pavilion in readiness to begin the work of grading 
on Saturday, April 5. 

At Pavilion the disagreement took place that has brought this dis- 
pute into court, but bef ore recounting what happened there it will be 
advisable to détermine the exact situation and the rights of the parties. 
And first we may note that no controversy has ever existed about the 
meaning of the letters, or about quantities or priées ; the whole dis- 
pute is about the grading of the wool and the agreement in référence 
thereto. It appears that officiai inspection or grading is not known 
in this trade. And we are not advised whether expert graders are 
available who may be hired by any one desiring their services ; the only 
évidence before us is that under the custom of the trade the grader is 
furnished by the buyer. As the buyer usually sélects one of his own 
employés for this purpose, it is obvious that opportunities for friction 
are likely to occur, and we may be sure that the situation has not escap- 
ed the attention of ail parties in interest. Being in the buyer's employ, 
the grader is inevitably in a difficult position. Even if this relation did 
not exist, his position would still be difficult, for in any considérable 
quantity of wool several grades will almost certainly be f ound, perhaps 
as many as six, and it is hardly possible that two minds would agrée 
about the quality of every fleece. With the most thorough effort to be 
perfectly fair in the exercise of his judgment, the grader is almost cer- 
tain to find himself in fréquent conflict with the seller. What the grad- 
er may regard as an inferior fleece the seller may regard as superior, 
and each may be wholly honest in his opinion. If then we add the fact 
that the mind of the grader can hardly be completely free from the 
influence of the buyer's interest, owing to the relation between them, 
we may see good reason to believe that the most earnest effort of 
the grader may not succeed in keeping his judgment from going some- 
what astray. Moreover, the seller is sure to suspect him of partiality, 
either conscious or unconscious, and this attitude of the seller is like- 
ly to affect his own judgment unfavorably. As each party is thus 
urged by his interest toward a hostile state of mind, it is easy to see 
that occasions for conflict need not be sought ; they are constantiy at 
hand, and may readily lead to explosions and irreconcilable différences, 
of opinion. Fraudulent grading also is possible, and may sometimes 
take place. 

Now, how are thèse disputes to be settled ? As already stated, there 
is no trade authority to settle them, and the only other resource is to 
provide a remedy by agreement or custom, which in effect is agreement, 
or a course of conduct often repeated. We may be certain that acute 
men of business hâve understood the situation thoroughly, and hâve 
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used their best efforts to meet it. Conceivably it could be met in 
several ways. Officiai graders might be provided whose judgment 
should be final; but this course lias not been adopted, no doubt for 
excellent reasons. Or it could be met by having, say, three graders 
who should be chosen as arbitrators usually are; but this course also 
has its own objections, and at ail events has not been adopted. Or the 
buyer's grader might be given authority to décide finally, a course to 
which we may be sure the seller would hardly agrée. Or finally the 
trade might gradually settle down upon a course of proceeding that on 
the whole appears to présent the most advantages and the fevvest ob- 
jections. The évidence indicates that the problem has been worked 
out in this way, and has been solved by the f ollowing custom : The 
buyer furnishes the grader, who may be and usually is his own em- 
ployé; the grader must act honestly, and he must also do his best to 
be impartial; but if différences arise that defy amicable adjustment, 
since they cannot possibly be decided on the spot, either party is at 
liberty to call the transaction off. 

[1] At the trial there was some dispute whether such a custom was 
reasonable, and as the question is raised upon this writ of error we 
may say briefly that we see no sufficient ground to condemn it. The 
parties are dealing with an executory contract, which cannot be car- 
ried out until the wool is graded and the priées are thereby ascertained ; 
and therefore we think it not only commendable, but almost essential, 
that the parties (either expressly, or by the irnplied acceptance of a well- 
known custom) should agrée in advance how to meet such controversies 
as are likely to arise while they are engaged in the effort to exécute 
the contract fully. On the whole, this custom seems to be fair and rea- 
sonable. In some respects it may perhaps be objectionable, but the 
situation is perplexing, and we shall not try to propose a better solu- 
tion. The problem is a business problem, and when business men find 
some better course than has yet been discovered the courts will be 
ready to sanction it; for the présent we take the custom in the stage 
it has thus far reached. Only a word or two more need be said about 
it. Obviously it offers at least one temptation to the buyer, namely, a 
way to escape an imprudent bargain. If such a bargain has been made, 
the grader may be tempted to grade so unfairly as to drive the seller to 
cancel the contract, but we need hardly point out that this would be 
fraud, a breach of the contract to grade fairly, and that for such a 
breach the buyer would be liable in damages adéquate to redress the 
wrong. As we understand the custom, it does not apply to fraud- 
ulent grading, but to fair grading, meaning a situation where an hon- 
est and irreconcilable différence of opinion has developed. 

[2] Thus understanding the rights of the parties, we may now turn 
to the occurrences at Pavilion. At this point from 25,000 to 30,000 
pounds were awaiting inspection, this being the first quantity offered 
by Abbott in partial fulfillment of his contract. The grader examined 
the fleeces singly. and divided them into one-fourth, three-eighths, and 
one-half blood, and also into the inferior grades. The superior wool 
was sacked, hauled to the station, and put into cars for shipment, but 
Abbott would not consent to deliver the inferior grades because he 
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believed the pile to contain many fleeces that ought to hâve been put 
among the more expensive wools. The statement of claim does not 
aver that the grading was fraudulent, and no such theory was put to 
the jury except in the way of merely incidental mention ; the case was 
tried, and has been argued, on the assumption that while the parties 
differed decidedly about the correctness of the grading, the différence 
of opinion was honest. That fraud is not charged appears from the 
plaintiff's brief , in which it is stated that : 

"The plaintiff has consistently * * * taken the position that ail that 
occurred at Pavilion was simply a différence of opinion between the plaintiff 
and the grader Davies as to the propriety of the grading of a portion of the 
wool. If, as the verdict of the jury establishes, the plaintiff was right and 
Davies wrong in the matter of the grading, possibly the plaintiff might, had 
ne chosen, hâve called the contract off or hâve demanded a regrading. He, 
however did neither, but simply said, in effect, to the défendant: 'As we do 
not agrée about this lot, let us go on and complète our contract out of the 
aumerous other lots that I hâve purchased at other places.' " 

This quotation shows the plaintiff's theory of the case, and it is con- 
sistent with what he did at Pavilion. He was willing to ship the wool 
that had been graded as superior, but he declined to ship the rest. 
Whereupon Fleisher demanded that he should ship either the whole 
of the Pavilion wool as graded, or none of it; and upon this crucial 
point the contract broke down. Was the plaintiff right or wrong? If 
the whole 150,000 pounds had been at Pavilion, it is hardly open to 
controversy that he would hâve been wrong. In that event the custom 
would hâve justified him in refusing to accept the grading as a whole 
if he were dissatisfied with it, but he would not hâve had the right to 
accept it in part and refuse it in part. And we do not think the prin- 
ciple has been changed by the fact that only some of the wool was 
there. Whatever the quantity was, he was offering it as a whole in 
f ulnllment of the contract ; that is, he was offering a definite quantity 
of wool to be graded, and although the grading could not bind him 
if he disagreed with it, he could not accept the part he regarded as 
advantageous and reject the part he regarded as disadvantageous. We 
do not say that he might not hâve rejected the grader's work at Pavil- 
ion as a whole, taking the position: 

"It is true we cannot agrée about this particular lot, but I hâve enough 
wool elsewhere to fulfill my contract, and I offer you that. Let us try to 
agrée about the other lots, although we cannot agrée about this." 

He did not take this course, however, but adopted the wrong posi- 
tion deliberately, and thus justified Fleisher in refusing to accept a 
method of grading that he had not agreed to, either expressly or by 
force of the custom. 

We need not take up the assignments of error in détail. What we 
hâve said will indicate sufnciently the rules that should hâve been ap- 
plied in the district court; they will serve as a guide in case there 
should be another trial. 

The judgment is reversed, and a new trial is awarded. 
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WORK MIN. & MILL. CO. v. DOCTOR JACK POT MINING CO. 

(Circ-uit Court of Appeals, Eighth Circuit. February 17, 1915.) 

No. 4070. 

Mines and Minerals <§=>3S — Action to Establish Extralateral Rights — 
Construction of Judgment — Evidence. 

A judgment for plaintiff in au action to recover the value of ore al- 
leged to bave been taken by défendant from two veins apexing in plain- 
tiiï's mining claim, but extending on their dip beyond its vertical side 
Unes beneatb the surface of defendant's adjoining claim, rendered under 
a stipulation that only the issue of title and right to possession of "the 
veins and ores in controversy" should be tried, leaving the question of 
damages to be later disposed of, construed, and held to relate only to tbe 
title and right to possession of tbe ore in tbe two veins vvbicb were put 
in issue by tbe pleadings, lying beneatb the surface of defendant's claim 
and within the limits defined by tbe verdict and judgment, leaving it 
open to défendant ou tbe subséquent trial of tbe issue of damages to show 
that a portion of tbe ore taken from its claim within sucb limits was 
from other veins ; and also held, that évidence oiïered by défendant for 
that purpose was material and suificient to reguire its subinission to tbe 
jury. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ S7%- 
113 ; Dec. Dig. @=>38.] 

In Error to the District Court of the United States for the District of 
Colorado ; John A. Riner, Judge. 

Action at law by the Doctor Jack Pot Mining Company against the 
Work Mining & Milling Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

Charles S. Thomas, of Denver, Colo. (George L,. Nye, of Denver, 
Colo., and J. L. Bennett, of Colorado Springs, Colo., on the brief), for 
plaintiff in error. 

William V. Hodges, of Denver, Colo. (Mason A. Lewis and James 
B. Grant, both of Denver, Colo., on the brief), for défendant in error. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. This writ of error challenges a verdict 
of $400,000 for ores extracted by the Work Mining & Milling Compa- 
ny, the défendant below, from Number One vein and the Timber Drift 
vein, which had their apices in the Lucky Corner Iode mining claim, 
which was owned by the Doctor Jack Pot Mining Company, the plaintiff 
below, but extended on their dip outside the vertical side lines of the 
Lucky Corner claim and beneath the surface of the adjoining Little 
Clara Iode mining claim, which was owned by the défendant. In its 
complaint the plaintiff alleged that it was the owner of the Lucky Cor- 
ner Iode mining claim, of the Number One vein, and of the Timber Drift 
vein, that thèse veins had their apices in its claim, that thèse veins ex- 
îended on their dip outside the vertical side lines of its claim, that it was 
in possession and entitled to the possession of thèse veins or Iodes 
throughout their entire depth, but that the défendant entered into and 
upon them, ousted the plaintiff therefrom, has ever since held and con- 

ig^sFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes j 
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tinues to hoid possession thereof, and that it has extracted therefrom 
ores of the value of $980,000. In its answer the défendant denied that 
the plaintiff was the owner of that part of either of the two veins lying 
outside the vertical side lines of the Lucky Corner claim, denied that 
the défendant had ousted the plaintiff from the possession thereof or 
had extracted any ore therefrom, and alleged that it was the owner 
of the Little Clara Iode mining claim, which was senior in location and 
discovery to the Lucky Corner claim, that the ores it had taken out had 
been taken from within the vertical side lines of the Little Clara claim, 
and that they were the property of the défendant. 

Af ter the issues had been joined the parties stipulated : 

"That the issue of title and ownership and right of possession of the veins 
and ores in controversy herein shall be alone tried and determined by the 
court and jury at the trial of said cause about to be had. The issue of dam- 
ages to the plaintiff shall be reserved for further trial and proceedings, and 
nothivig herein sliall be permitted to préjudice or affect said issue of dam- 
ages, but the same may be thereafter tried, determined, and disposed of in ail 
respects as though this stipulation had not been made." 

Accordingly the issues of title and ownership were first tried, and 
the jury returned a verdict that the plaintiff was "the owner and en- 
titled to the possession of that portion of the Lucky Corner Iode mining 
claim, U. S. Sur. No. 9209, Cripple Creek mining district, Colorado, 
known and described in the complaint herein as the Number One vein, 
and in the answer as Lower Forty-Five vein, Iode, or ledge, throughout 
its entire depth, between two vertical planes both parallel to the end 
lines of said Lucky Corner claim, one drawn through the point where 
the apex of said vein crosses into the patented surface of said Lucky 
Corner claim, being at a point south 35 degrees west 60 feet from the 
southerly corner No. 4 of Little Clara claim, and the other drawn 
through a point on the western side line 3-4 of the Mountain Monarch 
claim south 28 degrees 47 minutes west 440 feet from the northwest 
corner, No. 4, of the Mountain Monarch claim," and that the plaintiff 
was the owner and entitled to the possession of that portion of the 
Timber Drift vein throughout its entire depth between two vertical 
planes parallel to the end lines of the Lucky Corner claim specifically 
described in the verdict. The vertical planes specified in this verdict, 
which constitute the northern and southern limits, respectively, of the 
portions of the veins found to be owned by the plaintiff, will be here- 
after called the extralateral planes. After the judgment upon this 
verdict had been affirmed by this court, the trial of the question of dam- 
ages was had, and it resulted in the verdict of $400,000 against the de- 
fendant, which is now hère for considération. 

It is assigned as error that at this second trial the court below ex- 
cluded évidence tending to show that some of the ore extracted by the 
défendant from the Little Clara claim between the extralateral planes 
described in the verdict on the trial of the title was not taken from 
either Number One vein or the Timber Drift vein, but was extracted 
from other separate and independent veins within those extralateral 
planes that were the property of the défendant, that some of this ore 
was taken from the space of intersection of Number One vein with an- 
other vein or veins to which, under section 2336, Revised Statutes, the 
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ore in this space belonged, and that the court held that the trial, ver- 
dict, and judgment on the question of title had finally adjudged that 
ail the ore extracted by the défendant from beneath the surface of the 
Little Clara claim between the extralateral planes specified in the ver- 
dict on the question of title was the property of the plaintiff. In support 
of thèse rulings counsel for the plaintiff argue: (1) That the stipula- 
tion was that the title and ownership of the "veins and ores in contro- 
versy" should be determined at the first trial, that the détermination 
thereof involved the location of the apices of the two veins, their con- 
tinuity from thèse apices through the vertical side planes of the Lucky 
Corner claim beneath the surface of the Little Clara claim to their en- 
tire depth, and hence through their intersections and the adjudication 
of the ownership of ail the ores beneath the surface of the Little Clara 
claim between the extralateral planes specified in the verdict on the 
title, and that ail thèse issues were tried and adjudicated ; (2) that, if 
any of them were not so determined, the défendant might hâve had 
them adjudicated at that trial, and is therefore as fully estopped from 
contesting them as though they had been tried and determined; and 
(3) that, if thèse issues were not determined by the trial of the title, 
the évidence offered by the défendant on the last trial was insufficient 
to require the court to receive and submit it to the jury. 

The record of the trial of the title is in hand, and has been thought- 
fully examined and considered in the light of the arguments of coun- 
sel. The determining question is: Does that record and the record 
at the last trial présent substantial évidence that at the trial of the title 
the question whether or not ail the ore extracted by the défendant 
from beneath the surface of the Little Clara claim between the extra- 
lateral planes described in the first verdict was tried and adjudged in. 
f avor of the plaintiff at the trial of the title ? While the stipulation for 
the trial of the title is that the issue of title and right of possession "of 
the veins and ores in controversy" shall be first tried, it is also that 
"the issue of damages to the plaintiff shall be reserved for further 
trial and proceedings, and nothing herein shall be permitted to préj- 
udice or affect said issue of damages, but the same may be thereafter 
tried, determined, and disposed of as though this stipulation had not 
been made." And hère in this provision of the stipulation is the an- 
swer to the contention that, even if the issue whether or not ail the ores 
extracted from beneath the surface of the Little Clara claim within the 
extralateral planes was not tried at the first trial, the défendant is 
estopped from trying it at this trial because it might hâve been tried ! 
at the first. Conceding that such would hâve been the légal effect of the 
first trial in the absence of the stipulation, the plaintiff is estopped 
from maintaining that such is the légal effect of that trial in this case 
by its stipulation that after that trial of the title the issue of damages 
shall be tried without any préjudice from the preceding trial and dé- 
termination of the title. If by the trial of the title the défendant was 
estopped from contesting the amount of the plaintiff's ore it extracted, 
although that issue was not tried, by the same mark it would be estop- 
ped from contesting the value of that ore and ail other questions rel- 
ative to the amount of the damages, for ail thèse questions might hâve 
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been litigated at the trial of the title under the pleadings in this case, 
in the absence of the stipulation. 

We return to the question: Was the issue whether or not ail the 
ore extracted by the défendant from beneath the surface of the Little 
Clara claim between the extralateral planes of the first verdict actually 
tried and determined at the first trial ? There was no allégation in the 
complaint that the plaintif! was the owner of ail that ore. There was 
no direct testimony to that effect at the trial. The évidence at that 
trial was directed to the location of the apices of the two veins, to the 
continuity of thèse veins, and to their extension on their dip beyond the 
vertical side Unes of the Lucky Corner claim beneath the surface of the 
Little Clara claim. There was no évidence of the amount of ore ex- 
tracted from thèse veins by the plaintiff, nor of the amount of ore ex- 
tracted from beneath the surface of the Little Clara claim between the 
extralateral planes of the first verdict. There was évidence at that 
trial that there were several other veins besides the Number One vein 
and the Timber Drift vein beneath the surface of the Little Clara 
claim and within the extralateral planes of the verdict on the title. But 
the plaintiff did not allège in its complaint, and the verdict and the judg- 
ment did not find or adjudge, that the plaintiff was the owner of ail 
the ore beneath that surface and between those planes, but adjudged 
that it was the owner of the Number One vein and the Timber Drift 
vein only throughout their entire depth between the respective extralat- 
eral planes specified in the verdict, but, as the judgment took care to 
déclare, "without préjudice to said issue of damages, or the trial and 
adjudication thereof in this cause." The state of this record, to which 
we hâve now briefly referred, has forced our minds to the conclusion 
that the légal effect of the judgment on the trial of the title was that 
the plaintiff was the owner of the two veins specified therein through- 
out their entire depth, that thèse veins had their apices in the Lucky 
Corner claim, that on their dip they passed beyond the vertical side lines 
of the Lucky Corner claim into the Little Clara claim beneath its sur- 
face, that the plaintiff was the owner of ail the ore beneath the surface 
of the Little Clara claim between the extralateral planes of the verdict 
on the title which, under section 2336 Revised Statutes (Comp. St. 
1913, § 4644), and the other provisions of law, was the property of the 
owner of those veins, that the issues whether or not it was the 
owner of ail the other ore under the surface of the Little Clara claim 
between the extralateral planes mentioned, whether or not it was the 
owner of the ore in other veins than thèse two or in the spaces of inter- 
section of other veins by those veins within the limits specified above, 
what the amount and value of the ore of the plaintiff which the de- 
fendant had extracted were, were not actually tried or determined by 
the trial, verdict, and judgment regarding the title, and the défendant 
is not estopped from litigating those issues on the trial of the question 
of the plaintiff's damages in this suit. 

This conclusion has not been reached without a considération of the 
fact that the défendant made a motion for a new trial of the issue of 
title on many grounds, somê of which were that no provision was made 
in the verdict for reserving to the défendant that part of Number One 
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vein and the ores therein occurring at the space of intersection thereof 
vvith the Basait or Fiat vein and the ores in the veins other than the 
Number One or Timber Drift veins. But as thèse questions were not, 
in our opinion, tried or adjudged by the trial and judgment of the title 
to the two veins, but were expressly reserved for future trial by the 
stipulation, the déniai of the motion for the new trial was not incon- 
sistent with the view which lias already been expressed. The fact 
that in the last trial of this case the plaintiff excluded from the ores 
whose value it sought the ore which the défendant extracted from a 
vein in the Little Clara claim between the extralateral planes of the ver- 
dict on the title called the east and west vein indicates that there was 
a time during the last trial when the plaintiff had not fully decided 
that the earlier trial had adjudged that ail the ores in the Little Clara 
claim between those extralateral planes were its property. The record 
satisfies that the view which the plaintiff then had was correct. 

Was the évidence offered by the défendant sufficient to require its 
submission to the jury? The plaintiff produced testimony of the 
arnount of the ore extracted by the défendant from the Little Clara 
Iode mining claim within the extralateral planes of the verdict on the 
title, deducted from the amount of that ore about 400 tons taken from 
the east and west vein, and claimed a verdict for the value of the re- 
mainder. Thereupon the défendant offered testimony tending to prove 
that, of the ores extracted by the défendant and its lessees from within 
the limits just stated, many thousands of tons were derived from sep- 
arate and distinct veins other than the Number One or the Timber 
Drift, and that several thousand tons were taken from the space of 
intersection of the Number One vein with the Basait or Fiat vein, which 
latter vein the défendant contended was prior in title to the veins of 
the plaintiff. Ail this testimony was rejected. There can be no doubt 
that if, as has been determined, the défendant was not estopped by the 
trial and judgment regarding the title from litigating the question of 
the amount and value of the ore it extracted from the plaintiff s two 
veins, this évidence was both material and sufficient to présent an im- 
portant issue for the détermination of the jury, and that it was error 
to reject it. 

There are other alleged errors in the record, but those already con- 
sidered necessitate a reversai of the judgment and the présentation of 
évidence upon new issues, which may avoid the présent légal issues 
and raise others at the coming trial. In view of this fact, it is thought 
useless to prolong this opinion. 

Let the judgment below be reversed, and let the case be remanded to 
the trial court, with directions to grant a new trial. 



TEXAS 4 P. ET. CO. V. BIGSBY 221 

TEXAS & P. RY. CO. v. RIGSBY. 

(Circuit Court of Appeals, Fifth Circuit. April 29, 1915.) 

No. 2638. 

1. Commerce <S=»27 — Régulation — Safety Appliance Act — Validity. 

Congress may, as a means of securing the safety of persons and prop- 
erty transportée! in interstate commerce, prohibit, as is done by Safety 
Appliance Act March 3, 1893, c. 196, 27 Stat. 531 (Comp. St. 1913, §§ 8005- 
8612), the movement of a defective car, unless necessary to move it to a 
repair point, though the movement is not an act of interstate commerce, 
nor a use of the car in interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
<§=27.] 

2. Commerce <®=>27 — Régulation — Safety Appliance Act — Moving Defec- 

tive Cae. 

Where a switchman, employed by a carrier engagea in interstate com- 
merce, was injured because of a defective rung or grabiron constituting 
the ladder to the top of a box car, which at the time was standing on the 
main line at a point while switching was going on which was required 
to complète a movement previously started of that with other cars, from 
another track in the yard, to the carrier's repair shop at that point, but 
there was nothing to prove that the defect could not hâve been repaired 
or removed without making the movement of the car which had been par- 
tially executed when the injury occurred, the carrier was liable under 
the Safety Appliance Act. 

[Ed. Note— For other cases, see Commerce, Cent Dig. § 25; Dec. Dig. 
<§=27.] 

Pardee, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the East- 
ern District of Texas ; Gordon Russell, Judge. 

Action by A. R. Rigsby against the Texas & Pacific Railway Com- 
pany. There was a judgment for plaintiff, and défendant brings error. 
Affirmed. 

F. H. Prendergast, of Marshall, Tex., for plaintiff in error. 
S. P. Jones, of Marshall, Tex., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1] We understand that the provisions 
of the Safety Appliance Act are made applicable to any common car- 
rier engaged in interstate commerce by railroad, that that act forbids 
such carrier to haul or to permit to be hauled or used on its line any 
car defective in a particular specified in the act, and penalizes such a 
movement unless it is one from a place where the equipment was first 
discovered to be defective or insecure to the nearest available point 
where such car can be repaired, even that movement being penalized un- 
less it is necessary to get the required repairs made, and such repairs 
cannot be made except at such repair point. And we understand 
that the civil liability which may resuit from a violation of the act at- 
taches if the movement of the car is a prohibited one, though it is not 

Ê==>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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one which subjects the carrier to the criminal penalty prescribed by 
the act. U. S. Comp. St. 1913, §§ 8605, 8613, 8617, 8618, 8621, 8622. 
The hauling of such a car over the line of such a carrier is within the 
prohibition of the act, though that movement does not constitute a 
use of the car in interstate commerce. It was a purpose of the statute 
to prevent the movement of such a car over such a line. Congress had 
the power to prescribe tliis prohibition as a means of securing the safe- 
ty of persons and property transported in interstate commerce. South- 
ern Railway Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. 
Ed. 72. The prohibited movement need not be an act of interstate 
commerce in order to render the carrier civilly liable to one injured 
as a resuit of the car being détective in a particular specified in the act. 
In this respect there is a marked différence between the Safety Ap- 
pliance Act and the Employers' Liability Act (Act April 22, 1908, 
c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]). 

[2] The évidence in this case was without conflict to the effect that 
the injury to the défendant in error, a switchman employed by the 
plaintiff in error, a common carrier engaged in interstate commerce by 
railroad, was due to the defective condition of one of the rungs or 
grabirons constituting the ladder to the top of a box car which at the 
time was standing on the plaintiff in error's main line at Marshall, 
Tex., while switching was going on which was required to complète 
a movement previously started of that with other cars from another 
track in the yard to the plaintiff in error's repair shop at that place. 
There was an absence of évidence tending to prove that the defect 
which caused the injury could not as well hâve been repaired or re- 
moved without making the movement of the car which had been par- 
tially executed when the injury occurred. We are of opinion that the 
évidence showed a right of recovery in the défendant in error, and that 
there was no réversible error in any ruling complained of. 

It f ollows that the judgment should be affirmed ; and it is so ordered. 

PARDEE, Circuit Judge (dissenting). The first section of the act of 
March 2, 1893 (27 Stat. at Large, c. 196, p. 531), provides that after 
the lst day of January, 1898: 

"It shall be unlawful for any common carrier engaged in interstate com- 
merce by railroad to use on its line any locomotive engine in moving inter- 
state trafflc not equipped with a power-driving * * * brake and appli- 
ances * * * operating the train-brake System," etc. 

Section 2 of the same act provides that after the same date : 

"It shall be unlawful for any such common carrier to haul or permit to be 
hauled or used on its line any car used in moving interstate trafflc not 
equipped with couplers coupling automatically by impact, and which can be 
uncoupled without the necessity of men going between the ends of the cars." 

Section 4 of the same act providing for safety appliances, grabirons, 
etc., provides that: 

"It shall be unlawful for any railroad company to use any car in interstate 
commerce that is not provided with secure grabirons or handholds in the ends 
and sides of each car for greater security to men in coupling and uncoupling 
cars." 
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With this statute in force, and referring to the same by act approved 
March 2, 1903 (32 Stat. at Large, c. 976, p. 943), it was provided that 
the above-mentioned act o£ March 2, 1893, "shall be held to apply to 
common carriers by railroads in the territories and in the District of 
Columbia and shall apply in ail cases, whether or not the couplers 
brought together are the same kind, make or type," and, further, "that 
the provisions and requirements hereof and of said acts" (referring 
to act of March 2, 1893, and amendment of April 1, 1896, amendment, 
however, not pertinent hère) relating to train brakes, automatic coup- 
lers, grabirons, and the height of drawbars, "shall be held to apply to 
ail trains, locomotives, tenders, cars, and similar vehicles used on any 
railroad engaged in interstate commerce, and in the territories and Dis- 
trict of Columbia, and to ail other locomotives, tenders, cars, and sim- 
ilar vehicles used in connection therewith." 

It was thèse provisions that were under considération in Southern 
Railway Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 
72, which was a case in which cars were hauled over a railroad engaged 
in interstate commerce, part of the cars involved being loaded with 
interstate trame and part intrastate traffic, and ail charged with having 
defective couplers. In that case the Suprême Court held that the orig- 
inal act, as enlarged by the amendatory one, is intended to embrace 
ail locomotives, cars, and similar vehicles USED (capitals mine) on any 
railroad which is a highway of interstate commerce. The word "used" 
refers to use in moving interstate traffic, as well as in moving intrastate 
traffic, for just following, in considering the question of the constitu- 
tionality of the act as so interpreted, the court said : 

"We corne, then, to the question whether thèse acts are within the power of 
Congress under the commerce clause of the Constitution, considering that they 
are not conflned to vehicles used in moving interstate traffic, but embrace 
vehicles used in moving intrastate traffic. The answer to this question dé- 
pends upon another, which is: Is there a real or substantial relation or con- 
nection between what is required by thèse acts in respect of vehicles used in 
moving intrastate traffic and the object which the acts obviously are designed 
to attain, namely, the safety of interstate commerce and of those who are em- 
ployed in its movement? Or, stating it in another way: Is there such a 
close or direct relation or connection between the two classes of traffic, when 
moving over the same railroad, as to make it certain that the safety of the 
interstate traffic and of those who are employed in its movement will be pro- 
moted in a real or substantial sensé by applying the requirements of thèse 
acts to vehicles used in moving the traffic which is intrastate as well as to 
those used in moving that which is interstate? If the answer to this ques- 
tion, as doubly stated, be in the affirmative, then the principal question must 
be answered in the same way. And this is so, not because Congress possesses 
any power to regulate intrastate commerce as such, but because its power to 
regulate interstate commerce is plenary, and competently may be exerted to 
secure the safety of the persons and property transported therein and of those 
who are employed in such transportation, no matter what may be the source 
of the dangers which threaten it. That is to say, it is no objection to such 
an exertion of this power that the dangers intended to be avoided arise, in 
whole or in part, out of matters connected with intrastate commerce." South- 
ern Kailway Co. v. United States, 222 U. S. 26, 27, 32 Sup. Ct. 4, 56 L. Ed. 72. 

In the Rigsby Case it is not proven nor claimed that the car in which 
Rigsby was injured was at the time being used in either interstate or 
intrastate traffic, or even being used at ail. The undisputed facts ap- 
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pear to be that the car was out of use because of defective condition, 
and had been for more than a month, and at the time Rigsby was hurt 
was not being moved for use. It was marked or labeled on each side 
with "bad order" tag, and was being moved from the bad-order track 
to the railroad shop for the purpose of being repaired and put in order 
for use. The liability of the railroad company in moving the car is not 
in any wise claimed as based upon use of the same, and only because 
in moving the car to the shop for repairs it was for a very short dis- 
tance required to be removed over a portion of the main track, so as to 
reach the railroad shop. To move the car to the shop was the only 
way the car could be put in order for use in any traffic. It could hard- 
ly hâve been intended by the Congress that a railroad company under 
heavy penalties should keep its cars in perfect order, with certain 
spécifie safety appliances and othervvise, and y et that, after a disabled 
car has been taken entirely out of commerce, not to be used for any 
traffic whatever, the railroad company is to be penalized in favor of 
employés fully advised and warned that the car was in bad order and 
was to be moved only to the shop for repairs, for taking the only prac- 
tical means at hand to hâve the car repaired and put in order. 

Certainly, under the harshest view to be taken of the requirements 
of the act of Congress, to penalize the railroad the out-of-order or 
disabled car must be used on a railroad engaged in interstate com- 
merce; and in the Rigsby Case the question was whether the disabled 
car on which Rigsby was injured was at the time being used within 
the meaning and purview of the said act of Congress, and this under 
the évidence in the case was a question of fact which should hâve 
been submitted to the jury. 

For error in directing the verdict, the case should be reversed. 
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(Circuit Court of Appeals, Fifth Circuit. April 26, 1915.) 

No. 2743. 

1. Attorney and Client <§=>71 — Aoreements Signed by Atïorneys — Con- 

clusiveness on parties. 

An intervening creditor, who in contestiug the report of the master to 
hear and report findinga on issues after déniai of an involuntary pétition 
in bankruptcy, claimed the benefit of a stipulation signed by his counsel 
of record without questioning the authority of the counsel, could not 
question the authority of counsel for the flrst time in the Circuit Court 
of Appeals on pétition to superintend and revise the décision of the 
District Court, and the authority of the counsel to sign the stipulation 
will be assumed, in the absence of any évidence in the record to the con- 
trary. 

[Ed. Note. — For other cases, see Attorney and Client, Cent Dig. §§ 97- 
101; Dec. Dig. <&=71.] 

2. Bankruptcy @=>477— Denial of Involuntary Pétition— Stipulation of 

Parties — Construction. 

A stipulation executed by the respective counsel of record of the peti- 
tioning and intervening creditors and the alleged bankrnpt, pending refer- 

®=For other cases see same topic & KEY-NUMEER in ail Key-Numbered Digests & Indexes 
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ence to a inaster to hear évidence and repoçt findings on issues as to re- 
ceiver's compensation, counsel fées, and expenses of the proceedings, 
which, provides that the agreement shall not affect the correctness of the 
receiver"s accounts and the liability on Iiis bond, or the right of the re- 
ceiver and his agent and accountants to compensation, and how the same 
shall be paid, and that ail costs and allownuces shall be taxed, one-half 
against the petitioning and intervening creditors, and one-half agalnst the 
alleged bankrupt, relieves the petitioning creditors of primary liability 
imposed by Bankr. Act July 1, 1808, c. 541, § îîe, KO S.tat. 546 (U. S. Comp. 
St. 1913, § 9587), and leaves to the court to détermine what allowances 
shal! be made on the claims mentioned, and how the allowances shall be 
taxed as between the petitioning and intervening creditors according to 
equity rules and principles, and if the petitioning creditors are unable to 
respoud to the costs and expenses allowed, it may also détermine whether 
the intervening creditors shall pay the same. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 900 ; Dec • 
Dig. <S=>477.] 

8. Bankruptcy <S=>477 — Déniai of Involuntary Pétition — Stipulation or 
Parties — Construction. 

Where the petitioning and intervening creditors and the alleged bank- 
rupt stipulated that the costs and expenses should be taxed, one-half 
against the petitioning and intervening creditors and one-half against the 
bankrupt, and it appeared that the receiver made use of materials of a 
third person, but he realized a specified sum f rom the use of the mate- 
rials by renting them or part of them, the use of the materials cost the 
receivership the différence between the amount awarded to the third per- 
son and the amount received by the receiver for their use, and the net 
amount must be charged between the petitioning and intervening credi- 
tors and the bankrupt, as required by the stipulation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 900; Dec. 
Dig. <S=>477J 

4. Bankruptcy <S=476 — Petitioning and Intervening Creditors — Stipula- 
tions — Validity. 

The petitioning and intervening creditors and the alleged bankrupt may 
stipulate for an apportionment of the costs and expenses of the proceed- 
ings resulting in déniai of the involuntary pétition, and when that is done 
an intervening creditor may not be allowed to set off against the amount 
of costs and expenses taxed against him his demand against the alleged 
bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 898, 899; 
Dec. Dig. ©=476.] 

&. Bankruptcy <s=>474 — Expenses — Stipulation of Parties — Effect. 

Where an alleged bankrupt stipulated with the petitioning and inter- 
vening creditors that one-half of the allowances made to the receiver, his 
agent, and accountants should be taxed against the petitioning and in- 
tervening creditors, and one-half against the alleged bankrupt, the latter 
could not escape liability for an allowance to the accountants on the 
ground that their services were of no beneflt to it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 878-884; 
Dec. Dig. <g=474.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Southern District of Georgia ; William T. New- 
mari, Judge. 

Pétition by the King Hardware Company, an intervening creditor, 
and cross-petition by the Beach Manufacturing Company, an alleged 
bankrupt, to superintend and revise the decree of the District Court 
as to receiver's compensation, counsel fées, and expenses of bankruptcy 

^»For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
222 F.— 15 
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proceedings. Decree complained of by petitioners Teversed, and 
cause remanded for further proceedings, and cross-petition denied. 

Alex W. Smith, of Atlanta, Ga. (Smith, Hammond & Smith, of At- 
lanta, Ga., on the brief), for petitioner. 

A. W. Lane, of Maçon, Ga. (R. C. Jordan, of Maçon, Ga., on the 
brief), for respondent Commercial Nat. Bank of Maçon. 

Frederick T. Saussy, of Savannah, Ga., for respondents Wilson & 
Pullen and Reppard Iron Co. 

Edward S. Elliott, of Savannah, Ga., for respondent Crovatt. 

George S. Jones, of Maçon, Ga. (Wilson & Bennett, of Waycross, 
Ga., V. E. Podgett, and Hardeman, Jones, Park & Johnston of Maçon, 
Ga., on the brief), for Beach Manufacturing Co. 

John S. Walker, of Waycross, Ga., pro se and for certain petition- 
ing and intervening creditors. 

Before PARDEE and WAEKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. After the adjudication in favor of the 
Beach Manufacturing Company on the involuntary pétition in bank- 
ruptcy against it, and after the court had made a référence to a spécial 
master to hear évidence and report his findings of fact and conclusions 
of law on issues raised as to the receiver's compensation, counsel fées, 
and expenses of the proceedings, if any, for which the défendant may 
be liable, as to the payment and protection of outstanding receiver's 
certificates, and as to the taxing of costs, expenses, and damages, if 
any, of the défendant against the petitioning creditors, and the bond 
given by them at the time of the appointment of the receiver ; and be- 
fore the spécial master had executed that order of référence the peti- 
tioning and intervening creditors and the Beach Manufacturing Com- 
pany, the alleged bankrupt, by their respective attorneys of record, 
entered into a written agreement which provided as f ollows : 

"The parties hereto mutually agrée as f ollows: 

"(1) That this agreement shall not affect or dispose of the followlng ques- 
tions pending before the spécial master, but the same shall proceed to hear- 
ing, finding, and report by him: (a) The correctness or incorrectness of the 
receiver's accounts, and the liability upon his bond as receiver. (b) The right 
of the receiver, R. L. Moss, the receiver's agent, Henry G. Rucker, and the 
accountants, Wilson & Pullen, to compensation, the amount of such compen- 
sation, and how the same shall be paid. 

"(2) Isaac & Heyward agrée that they will not claim anything for fées or 
expenses as attorneys for the receiver, either in the main case in Georgia 
or the ancillary case in Florida. 

•'(3) The attorneys for the respondent the Beach Manufacturing Company 
agrée that they will not claim anything as a part of the costs for fées or ex- 
penses as attorneys for the alleged bankrupt. 

"(4) No claim shall be made for damages upon the bond given by the peti- 
tioning creditors. 

"(5) Ail costs in the above-stated bankruptcy case proper, both in Georgia 
and Florida, as distinguished from the ancillary proceedings, shall be taxed 
against the petitioning creditors and the intervening creditors, and not 
against the respondents. 

"(6) Ail costs and expenses, including receiver's certificates, and such al- 
lowances as may be made as a part of the costs of administration to the re- 
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ceiver, the recetver's agent, and the accountants, if any, lncluding the costs 
of the présent hearing before the spécial master, whetber in the receivership 
proceedinss in Georgia or in the ancillary receivership proceedings in Florida, 
shall be tiixed, one-half against the petitioning credùors and the intervening 
creditors, and one-half against the alleged bankrujf." 

Attorneys who were attorneys of record of the King Hardware Com- 
pany as an intervening creditor signed this agreement "as attorneys 
of record for petitioning and intervening creditors." 

[1] The pétition of the King Hardware Company to this court, 
praying that it superintend and revise the action of the District Court 
which is complained of, seeks to raise a question as to the authority of 
those attorneys to bind it by the agreement above set out. So far as 
the record discloses, no suggestion of a lack of authority in those at- 
torneys to bind the petitioner by that agreement was brought to the 
attention of the District Court. On the contrary, the petitioner, in ex- 
cepting to the master's report and in contesting the correctness of cer- 
tain features of it, claimed the benefit of that agreement. Certainly the 
record does not indicate that the District Court was made aware that 
the petitioner questioned the binding effect upon it of the agreement. 
The question of the authority of the petitioner's attorneys of record 
cannot be raised hère for the first time. An attorney or solicitor may 
consent to whatever his client authorizes. His authority from his 
client to make an agreement in the latter's behalf will be assumed in 
an appellate court, in the absence of any évidence in the record to the 
contrary, or that it was questioned in the trial court. Harniska v. 
Dolph, 133 Fed. 158, 66 C. C. A. 224; Pacific Railroad v. Ketchum, 
101 U. S. 289, 296, 25 L. Ed. 932. 

[2] Finding that the petitioner is concluded by the stipulation enter- 
ed into by his counsel of record, the meaning and effect of the stipu- 
lation will now be considered. It is contended in behalf of the peti- 
tioner that the respective provisions of paragraphs 1 and 6 of the 
stipulation are inconsistent, and that the exceptions stated in para- 
graphe 1 are controlling; a resuit being to leave open the question of 
the receiver's compensation, and the claim of the accountants, Wilson 
& Pullen, for such direction by the court as to the payment of thèse 
items, if allowed, as may be consistent with the équitable principles 
governing in the situation disclosed. We do not think that the sug- 
gested inconsistency exists. An effect of the exception stated in subdi- 
vision b of paragraph 1 is to leave the question as to what, if any, com- 
pensation should be allowed to the receiver, the receiver's agent, and 
the accountants, to be determined, not by the agreement, but in the way 
contemplated by the court when it referred that question to the spé- 
cial master. There is no inconsistency between this provision and the 
explicit provision of paragraph 6 to the effect that such allowances, if 
any, on the three claims mentioned, as may be made by the court as 
part of the costs of administration, should, as between the parties to 
the agreement, be taxed, one-half against the petitioning and the in- 
tervening creditors and one-half against the alleged bankrupt. The 
resuit was to leave it to the court to détermine what, if any, allowances 
should be made on the three claims mentioned ; the agreement stipulat- 
ing, however, that, if such allowances should be made, the parties to 
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the agreement were to be taxed with the stipulated proportions of the 
amounts so allowed. 

The stipulation provides, as to the division of costs and expenses, 
that ail costs in the bankruptcy case proper, both in Gcorgia and Flor- 
ida, as distinguished from the anciîlary proceedings, shall be taxed 
against the petitioning creditors and the intervening creditors, not 
against the respondent, and that ail costs and expenses, including re- 
ceiver's certincat.es, allowances, etc., shall be taxed, one-half against 
the petitioning and intervening creditors, and one-half against the al- 
leged bankrupt; but there is no provision in said stipulation in regard 
to or regulating the apportioning of costs and expenses, etc., as be- 
tween the petitioning and the intervening creditors themselves, and 
the court is left free to follow equity rules and principles in taxing 
and apportioning the costs, expenses, etc. Without the stipulation the 
petitioning creditors are liable for counsel fées, costs, expenses, and 
damages. This is the law as stated in section 3e of the Bankruptcy 
Act. Certainly, up to the date of the consent order continuing the 
receivership, each of the intervening creditors. was liable only for the 
expenses and costs attending his own intervention. The court seems 
to hâve assumed that the stipulation controlled, so as to require a 
judgment in solido against ail the creditors. The court, in the third, 
fifth, and seventh paragraphe of the decree under review, made no dis- 
crimination as between the petitioning and intervening creditors, but, 
following the stipulation, taxed them one-half of the costs and expenses 
therein allowed. In the eighth and eleventh paragraphs of the decree 
ail the items are brought together, and the petitioning and intervening 
creditors are condemned to pay the same jointly and severally; that is, 
as between the said creditors, payment is required one for the other, 
which, as pointed out, is not in accordance with the ordinary rules of 
the court, nor in any way provided for in the stipulation in the case. 
It does not seem to be équitable to compel a late intervening creditor 
in a bankruptcy case, not only jointly but severally to pay costs of court, 
expenses, and damages incurred long before lie presented his claim in 
the case. And particular stress is given to this suggestion by the fact 
that in this case some 52 labor claimants, with liens upon the property 
of the Beach Manufacturing Company, whose claims run in varions 
amounts from $3.65 to $259.75,- are condemned jointly and severally 
to pay ail the regular costs of the bankruptcy and one-half of the ex- 
penses incurred by the appointaient of the receiver and his adminis- 
tration of the property, while what, if any, part they took in the pro- 
ceedings does not appear. If, peradventure, the petitioning creditors, 
who under the law are primarily liable for ail costs and expenses, etc., 
shall not be able to respond, it may then be in order for the court to 
inquire whether under the stipulation the intervening creditors can be 
called on to pay. 

[3] Furthermore, we think that the court fell into error in its ascer- 
tainment of the amount of one item of the expenses of the receiver- 
ship, one-half of which was adjudged against the petitioner. We refer 
to the item disclosed by the claim made by the Reppard Iron Company. 
That claim was based on the fact that the receiver made use of certain 
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iron rails found on a lumber tramway of the alleged bankrupt, the 
Beach Manufacturing Company, which rails did not belong to it, but 
the possession of which it had acquired under a contract with the 
owner, the Reppard Iron Company. The correct amount of that item 
of expense is the ascertained net cost or outlay conséquent upon the 
receiver's making use of that property which belonged to a third party. 
By the decree of the court it was ascertained that the total amount re- 
coverable by the owner of the rails for the use of them by the receiver 
was. $1,117.94. But the use of thèse rails did not cost the receivership 
the amount so ascertained to be due to the owner of them, as it is dis- 
closed that the receiver realized $700 from the use of the rails by rent- 
ing them or a part of them. The resuit was that the use of the rails 
cost the receivership the différence between the amount awarded to 
their owner, $1,117.94, and the amount received by the receiver for 
their use, $700, and that the net amount of this item of the expenses 
of the receivership was $417.94. Instead of taxing against the peti- 
tioning and the intervening creditors one-half of the amount allowed 
the Reppard Iron Company, to wit, $558.97, the amount to be taxed 
against them on that score is $208.97, that amount being one-half of 
the net expense or outlay incurred by the receiver by taking posses- 
sion of and using the rails mentioned. The remaining one-half — 
$208.97, plus $700, the latter representing the amount realized by the 
receiver from renting the rails and chargeable against him; total, 
$908.97 — should be charged against the Beach Manufacturing Com- 
pany, if, as we assume, though this does not clearly appear, the re- 
ceiver's account of his receipts and disbursements not being set out in 
the record made for this court, that $700 item was included in the total 
of $3,956.35, the ascertained amount of the assets of the Beach Manu- 
facturing Company which had been applied toward the expenses of the 
receivership, and which was allowed as a crédit on the total of $6,127.08 
taxed against that company. 

[4] A question of set-off is raised by the petitioner. We under- 
stand the contention to be that the petitioner should be allowed to set 
off against the amount of costs and expenses taxed against it its de- 
mand against the Beach Manufacturing Company. This claim can- 
not be recognized. The amount that may be adjudged against the sev- 
eral parties to the agreement is for the costs and the expenses incident 
to the receivership. Thèse costs and expenses are in effect due to the 
court or its officers from the party or parties to the proceeding found 
to be liable for them. Between this liability to the court or its officers, 
and the liability to the petitioner of its debtor, the Beach Manufacturing 
Company, there is no mutuality, and the one demand is not subject 
to be set off against the other. It was compétent for the parties to the 
agreement above set out to stipulate for an apportionment as between 
themselves of the costs and expenses of the court proceedings, but 
nothing they could do could enable one of them to set off its demand 
against the other against the liability which the court adjudged against 
it on account of the court costs and the expenses of the receivership. 

[5] In référence to the complaint made by the cross-petition of the 
Beach Manufacturing Company that it was not liable for any part of 
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the amount allowed to the accountants because the services of the ac- 
countants were of no benefit to it, no more need be said than that this 
feature of the decree was in accordance with the agreement to which 
the Beach Manufacturing Company was a party. Under that agree- 
ment one-half of the amount ascertained to be due to the accountants 
was to be taxed against the Beach Manufacturing Company. That 
amount being so taxable was not conditioned upon a fmding that the 
Beach Manufacturing Company was benefited in any way by the serv- 
ices rendered by the accountants. By that agreement the Beach Manu- 
facturing Company saved itself, so far as concerned certain items in 
dispute, the trouble and expense of a trial before the spécial master 
under the decree of référence to him and of a contest of his finding in 
that regard, and is in no position to sustain a claim against the pro- 
priety of a feature of the decree rendered which was in conformity 
with that agreement. 

It follows that the Beach Manufacturing Company's cross-petition 
to superintend and revise must be denied ; and it is so ordered. On the 
pétition of the King Hardware Company, the decree complained of is 
reversed, and the cause is remanded for further proceedings not in- 
consistent with the conclusions above stated. The costs resulting f rom 
the pétition and the cross-petition are to be taxed against the Beach 
Manufacturing Company. 



THE LTJGANO. 

(Circuit Court of Appeals, Fifth Circuit March 16, 1915.) 

No. 2712. 

Salvage <S=>40 — Customs Duties — Cargo Salved feom Wreck— Priobit? of 
Claims. 

In dealing with the proeeeds of property salved from a vessel wrecked 
or abandoned at sea, brought into a port of the United States by the 
salvors and sold under order of the court, both under the authorities and 
under Rev. St. § 3058, as amended by Act Feb. 23, 1887, c. 221, 24 Stat. 
415 (Comp. St. 1913, § 5760), which provides that in such case the property 
may be regarded as the property of the salvors, and the valuation thereof 
and payment of duties thereon can be roade accordingly, "and with due 
référence to the condition of the said rnerchandise as thus saved and the 
necessities of the case," the court has power to give the claims for salvage 
priority over that of the government for customs duties. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. § 105; Dec. Dig. 
©=»40.] 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Suit in admiralty by Dunbam Albury and others against cargo salved 
from the British ship Lugano ; James Penwill and others, claimants. 
From the decree of distribution the United States appeals. Affirmed. 

For opinion below, see 215 Fed. 963. 

<S=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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H. S. Phillips, U. S. Atty., of Tampa, Fia., for the United States. 

G. Bowne Patterson, of Key West, Fia., and Frederick M. Brown, 
of New York City (Butler, Brown, Wyckoff & Campbell, of New York 
City, on the brief), for appellees Penwill and others. 

George W. Allen, of Key West, Fia., and Eugène O. Locke, of Jack- 
sonville, Fia., for appellees Albury and others. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. The decree of the District Court is pre- 
sented for review by an appeal sued out by the United States. No 
other party in interest is complaining. For the material facts of the 
case référence is made to the statement of them found in the opinion 
rendered by the District Judge. Albury et al. v. Cargo of The Lugano 
(D. C.) 215 Fed. 963. 

Complaint is made of that feature of the decree which gave to the 
claim for salvage priority over that of the government for customs 
duties. For support of its ruling to this effect the court referred to the 
décision rendered in the case of Merritt v. One Package of Marchan- 
dise, etc. (D. C.) 30 Fed. 195. Because the controversies in the case 
arise out of conflicting claims to the proceeds of the sale under the 
orders of the court of "merchandise saved from a vessel wrecked or 
abandoned at sea, or on or along the coasts of the United States, and 
promptly brought into a port of the United States by or in possession 
of the salvors of the same," -we think that ruling has the additional 
support of a statute which was enacted not long after the décision 
mentioned was rendered. That décision was made in December, 1886. 
In February, 1887, a statute was enacted which contained the follow- 
ing: 

"Under such régulations as the Secretary of the Treasury may prescribe, 
merchandise saved from a vessel wrecked or abandoned at sea, or on or along 
the coasts of the United States, and promptly brought into a port of the 
United States by or in possession of the salvors of the same, can, for the pur- 
pose of its title, be regarded as the property of such salvors, and the valuation 
thereof and payment of duties thereon can be made accordingly and with 
due référence to the condition of the said merchandise as thus saved and 
the necessities of the case: Provided, however, that such bringing in by 
salvors shall be in good faith and without intent to évade the just payment of 
duty: And provided further, that nothing herein contained shall be so con- 
strued as to préjudice in any other respect the rights of property, or of or 
through abandonment or allowance of the owner, or any other person interest- 
ed in said merchandise." U. S. Comp. Stat. 1913, § 5760. 

It may be of some significance that the provision just quoted, though 
it dealt with a subject which had very recently been dealt with in a 
litigation which, because of the circumstances of the shipwreck out of 
which it grew, it may be supposed attracted considérable public notice, 
does not manifest a purpose to change the rule which had been applied 
by the court in that litigation, with the resuit of subordinating the gov- 
ernment's claim against the saved goods for duties thereon to the claim 
of the salvors for rescuing them from the sea. But whether the then 
récent rendition of such a décision in such a case is or is not to be re- 
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garded as shedding light on the somewhat ambiguous terms of the 
above-quoted provision of the statute, we think that the language of 
the provision, considered with référence to the subject dealt with, makes 
it sufficiently plain that in such cases as are provided for the court is 
vested with authority to accord to the claim of a salvor priority over 
that of the government for duties on merchandise so saved. This au- 
thority is found in that part of the provision which empowers the 
court, in ascertaining the value of the merchandise and in providing 
for the payment of duties thereon, to do so "with due référence to the 
condition of the said merchandise as thus saved and the necessities of 
the case." 

Among the things which it is permissible to recognize as necessities 
of such cases as are provided for are the rescue of the goods as a pre- 
requisite of the court's being afforded an opportunity to deal with 
them and of there being anything upon which the government's claim 
for duties could attach, and the récognition of such claims against 
what is saved as must be allowable if those who might be in a position 
to render required service in the rescue are to hâve a motive impelling 
enough to induce the undertaking of the service. The circumstances of 
a shipwreck may well be such that any one who may be in a position 
to save the cargo or a part of it would not hâve the requisite motive to 
incur the outlay, labor, and périls of the undertaking if any claim of 
a reward therefor had to be subordinated to the government's claim 
against what might be saved for duties thereon, and that the owners 
of the wrecked cargo or those in charge of the ship which had carried 
it might be expected to abandon both to their fate if it was likely that 
any efforts on their part to procure or effect a rescue would be permit- 
ted to inure to the sole or joint benent of a government asserting a 
claim to duties or of a salvor whose services were sought or availed 
of . While it is not to be denied that what the lawniakers intended by 
the enactment above quoted might well hâve been made clearer, yet we 
think it is to be gathered from the language used that a court charged 
with the administration of property coming into its custody in the cir- 
cumstances mentioned was thereby empowered so to deal with claims 
asserted against it or the proceeds of the sale of it as not only to give a 
préférence to the one allowed as compensation for rescuing the prop- 
erty from the sea, but to recognize that the government's claim on the 
residue for duties is affected, and the amount which would hâve been 
demandable on this score if the importation had been in the ordinary 
way is made subject to substantial réduction, by the fact that the prop- 
erty to which such claim attached was brought in damaged from a ship- 
wreck, and, further, that the owner of the property should hâve some 
substantial benent from the salvage. In permitting its disposition of 
the conflicting claims to be influenced by such considérations, the court 
is to be regarded as acting "with due référence to the condition of the 
said merchandise as thus saved and the necessities of the case." 

It is not to be inferred from what has been said that we think that 
the statute above mentioned was required to empower the court to giv& 
such effect to the salvor's claim upon or interest in what was saved, 
acquired by the rendition of the salvage service, as was involved in 
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according to it priority over the subsequently attaching claim of the 
government for customs duties. United States v. Wilder, 3 Sumn. 
308, Fed. Cas. No. 16,694; The Marquis of Huntly, 3 Haggard, 246 
The Bee, 1 Ware, 332, Fed. Cas. No. 1,219; United States v. Cornell 
Steamboat Co., 202 U. S. 184, 190, 26 Sup. Ct. 648, 50 L. Ed. 987 
Benedict on Admiralty (4th Ed.) § 227 ; Cohen's Admiralty Law, 22 
185 ; Marvin on Wreck & Salvage, § 122 ; Flanders on Maritime Eaw 
316. 

The decree appealed from, and the opinion which accompanied it, 
show that the court undertook to dispose of the claims asserted sub- 
stantially in the manner sanctioned by the statute. We hâve not been 
convinced that the appellant has any just ground of complaint against 
what was done. With référence to the appellant's complaint of the 
disallowance of the item for expenses incurred by it, nothing need be 
added to what was said by the District Judge in disposing of that item. 

The decree appealed from is affirmed. 



ARMOUR & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit April 20, 1915.) 

No. 1900. 

Food <s=>12 — Méat Inspection — Violation of Statutort Régulations. 

Défendant, maintaining a plant in Chicago where animais were killed 
and their flesh prepared for market under the supervision of the Depart- 
ment of Agriculture, bearing the officiai désignation of "Establishment 
2 A," and also maintaining selling or distributing agencies, not under 
government supervision, one of which was in Pittsburgh, and who shipped 
to the Pittsburgh distributing agency from the Chicago plant hams which 
had been inspected and passed, and which were thereafter boiled and 
smoked and then wrapped in a paper bearing labels, approved by the De- 
partment, reading "Armour's 'Star' Boiled Ham," and "U. S. Inspected 
and Passed * * * Establishment 2 A," was guilty of a violation of 
the provision of Méat Inspection Act June 30, 1906, c. 3913, 34 Stat. 669, 
677, that no person, firm, or corporation shall without proper authority 
use" any of the marks, labels, or other identification devices provided for 
in that act, or in the rules and régulations prescribed thereuuder, though 
there was no intent to violate the act, and though the hams when wrapped 
were sound, healthful, wholesome, and otherwise fit for human food, as 
the labels indicated that the "boiled" ham had been inspected and passed 
at Establishment 2 A, and were therefore untrue. 

[Ed. Note. — For other cases, see Food, Dec. Dig. <S=>12. 

What constitutes a violation of pure food régulations, see note to Brina 
v. United States, 105 C. C. A. 559.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; William H. Hunt, Judge. 

Armour & Co. was convicted of an offense, and brings error. Af- 
firmed. 

A. B. Stratton, of Chicago, 111., for plaintifï in error. 

E. Lowry Humes, of Pittsburgh, Pa., for the United States. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 

Judges, 

€=»For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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McPHERSON, Circuit Judge. In January, 1914, an indictment com- 
prising two counts was preferred against Armour & Co. in the West- 
ern district of Pennsylvania. The first count charged an offense 
against the Méat Inspection Act of 1906, and the second count charged 
an offense against certain régulations ordained by the Secretary of 
Agriculture under the authority of the act. The facts were agreed 
upon and the trial judge instructed the jury to render a verdict of guilty 
upon both counts, afterwards imposing a fine of $200. No évidence 
was offered that the offenses charged had been deliberately or inten- 
tionally committed, but we agrée that no such intent is essential. Al- 
though the acts complained of may hâve been mistaken or inadver- 
tent, nevertheless an offense may hâve been committed, 

The facts appeared by a written stipulation, from which the trial 
judge struck out certain paragraphs and sentences as irrelevant. We 
condense what remains : 

Armour & Co. is a corporation engaged in killing cattle, hogs, and 
sheep, preparing the méat for market in many forms, and selling as 
a wholesale dealer. It maintains plants in the United States where the 
animais are killed and their flesh is prepared for market, its Chi- 
cago plant being under the supervision of the Department of Agricul- 
ture and bearing the officiai désignation of Establishment 2 A ; and 
it maintains also many selling or distributing agencies through the 
country where the méat products are sold, one such agency being at 
Twenty-First and Carson streets, in the city of Pittsburgh, Pa. This 
Pittsburgh house is not under government supervision, and has no 
officiai désignation. On September 12, 1913, 20 cooked hams were 
wrapped by the defendant's agents at the branch house in Pittsburgh, 
each wrapper being a sheet of paraffin paper on which were printed 
two disconnected labels, one label reading, "Armour's 'Star' Boiled 
Ham, Armour and Company," and the other reading, "U. S. Inspected 
and Passed Under the Act of Congress of June 30, 1906, Establish- 
ment 2 A." Each wrapper was secured upon the ham by a cord or 
tape. 

Thèse hams had been shipped to the Pittsburgh house from Estab- 
lishment 2 A. Before they left the Chicago plant each ham had been 
inspected and passed by an officiai inspecter of the Department, and un- 
der his supervision the skin of each had been branded by a hot iron 
with the words "Armour's *Star* U. S. Inspected and Passed, Estab. 
2 A" — the meaning of thèse words being that the ham was one of Ar- 
mour's "Star" grade or brand, and had been inspected and passed by 
the Department at Establishment 2 A. Thèse hams had been pickled, 
boned, and tied (but not wrapped) at the Chicago plant before being 
sent to Pittsburgh, and on arrivai there they had been subjected to the 
f ollowing process before being wrapped, namely : They had been im- 
mersed in clear water in an open kettle and cooked for a period of 
from four to six hours, and afterwards had been hung in a smoke- 
house for a period not exceeding two hours. 

Ail the labels and brands used by the défendant hâve been approved. 
by the Department, the particular form of wrapper hereinbefore re- 
ferred to having been approved in July, 1912. As already stated, the 
branch house or distributing agency at Pittsburgh is not an officiai es- 
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tablishment within the meaning of the Méat Inspection Act and the 
Department's rules and régulations, and the wrappers on which the 
labels were printed were not put around the hams under the su- 
pervision of a government inspector. At the time thèse hams were 
wrapped at the Pittsburgh house, they were sound, healthful, whole- 
some, and otherwise fit for human food. 

It is true that the facts concerning the case in hand disclose no ac- 
tual harm, and probably the government's présent objection could 
hâve been promptly removed without an appcal to the courts ; but 
the case is hère, and we must dispose of it according to the letter of 
the law. In our opinion the letter has been violated, and we recognize 
the government's right to insist on exact compliance with a statute 
whose beneficent object is to safeguard the wholesomeness of food. 
The act impliedly promises the public that government stamps and la- 
bels may be relied on to tell the truth, and therefore spécial care must 
be taken to maintain the scrupulous accuracy of their statements. 
Even innocent mistakes may hâve dangers; carelessness is usually 
likely to lead to mischief. Thèse marks and labels must therefore 
be protected, and no one must be allowed to use them, except in ac- 
cordance with the act and the régulations ; otherwise, their value will 
be immediately impaired or lost and a chief purpose of the act will be 
frustrated. Accordingly Congress has declared: 

"That no person, flrm, or corporation * * * shall, without proper au- 
thority, use * * * any of the marks, stamps, tags, labels, or other identi- 
fication devices provided for in this act, or in and as directed by the rules 
and régulations prescribed hereunder by the Secretary of Agriculture, on 
any carcasses, parts of carcasse^, or the food product, or containers thereof, 
subject to the provisions of this act. * * * " 

Now what the défendant did was this : It brought certain hams 
from Chicago to Pittsburgh. They had been properly branded, and 
the brand expressed the exact truth, for each ham was a "Star" har» 
and each had been inspected and passed at Establishment 2 A. The 
government does not contend that the défendant was debarred from 
boiling thèse hams and selling them branded and unwrapped, or from. 
boiling them and wrapping them in plain paper. Apparently neither 
of thèse courses is forbidden by the law. But the défendant adoptedi 
neither course ; instead, it boiled the hams and then covered them with 
wrappers on which were printed the labels referred to above, and thèse 
labels should not hâve been used for they no longer told the truth. 
The ham was still a Star ham, but it had now been "boiled," and that 
fact appeared for the first time on the wrapper. By itself the use of 
the word would not hâve been objectionable, but it was coupled witlv 
the statement that the ham — that is, the "boiled" ham — had been inr- 
spected and passed at Establishment 2 A, and this was a use of the la- 
bel without proper authority, and was therefore a violation of the 
act. In a word, the wrapper did not tell the truth about the govern- 
ment inspection, and when this is said we think enough has been said. 

It is unnecessary to pass upon the second count charging a violation 
of the Department's régulations; the sentence can be supported by 
the first count alone. 

The judgment is affirmed. 
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CENTRAL TRUST CO. OB' NEW YORK v. CHICAGO & O. P. EÏ,EVATED 

R. CO. 

DEVINE v. IXSUI.L. 

(Circuit Court of Appeals, SeventU Circuit. January 5, 1915.) 

No. 2150. 
Master and Servant <S=2.'W — Mastee's Liaisility for Injuet to Servant— 

CONTRIBUTOKY NEGLIGENCE. 

Deceased was employée! as a carpenter by an elevated railway company, 
and at the time of the injury which cauacd his death was working with 
another between the sonthern and central of tbe three tracks. There 
was a board walk three feet wide between such tracks, on which he was 
standing facing toward the west or southwest and stooping to pick up 
a plank, when a train approaching from the east on the central track 
gave a signal whistle, being then 150 or 200 feet distant. Deceased 
did not turn to face the train, but when it was 15 or 20 feet away turned 
with face toward the south, still stooping, and was struck by the train. 
A person could saf'ely stand on the walk when trains were passing on 
both tracks at the same time, and there was testimony that, if deceased 
had not changed his position at the last moment, his body would liave 
been in the cïear. He had been engaged in similar work for at least a 
month and was familiar with the situation. Held, that the évidence did 
not show any négligence on the part of the motorman in charge of the 
train, but that the injury was due to the négligence of deceased, which 
barred a recovery for his death. 

lEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
681, 723-742 ; Dec. Dig. e=>236.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Christian C. Kohl- 
saat, Judge. 

Suit in equity by the Central Trust Company of New York against 
the Chicago & Oak Park Elevated Railroad Company. From an or- 
der confirming the report of the master, rejecting the claim for dam- 
ages of John F. Devine, administrator of the estate of Harry A. Egan, 
deceased, against Samuel Insull, rèceiver of défendant, claimant ap- 
peals. Affirmed. 

■ Appellant filed his pétition to recover damages for the death of his 
intestate, alleged to hâve been caused by the gross négligence of the 
défendant elevated railway company. Upon a hearing before a mas- 
ter, the issues were determined adversely to the petitioner; and this 
appeal is from the order confirming the master's report. The case is 
thus stated by the master in his written opinion : 

"This claim is filed to recover damages for the death of Harry A. Egan, 
who was killed on the llth day of November, 1010, while in the employ of 
the défendant company as a carpenter. It appears that on the day in ques- 
tion Egan was working on the structure of défendant company at the inter- 
section of Lake street and Central Park avenue, engaged in installing a 
cable box cover. The superstructure upon which deceased was working is 
about 30 feet above the street level and at this point there are three tracks 
of défendant company. The north. track is used for east-bound local trains, 
the niiddle track for express trains, and the south track for west-bound local 
trains. About a foot north of the north rail of the south track is a wooden 
guard rail, and imrnediately north of the guard rail is a live rail. Between 

<g^>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digestb & Indexes 
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the south or west-bound track and the middle or express track, and just north 
of the live rail above referred to, there is a wooden sidewalk about '3 feet in 
width running parallel with the tracks. North of the sidewalk is the wooden 
guard rail for the express track and at a distance to the north of about a 
foot and a half is the south rail of the express track. 

"The accident happened about 5 o'clock in the evening. Egan and a fel- 
low carpenter named James Hollinger were getting ready to quit for the 
day, and were engagea in picking up boards vvhich were lying on the side- 
walk between the two tracks and carrying them west to a point about a btock 
distant, where they were to work the next morning. Egan was standing 
on this sidewalk between the south and middle tracks, stooping over to piek 
up some of thèse boards, and facing in a southwesterly direction, when he 
was struck by a west-bound express train on the middle track, and received 
the injuries which caused his death. 

"At the tirne of the accident Hollinger was about 70 feet west of the de- 
ceased and walking east toward the point of the accident. His testimony 
was to the effect that he saw the train when it was about 175 feet away 
from hini, his attention being attracted by the whistle; that at this time 
Egan was in a stooping position and facing a little south of west ; that 
when the express train was about 15 feet away frorn Egan, Egan changed 
his position, bringing his head around toward the south, still in a stooping 
position, and he was struck in the hip by the front part of the passing train 
and his head thrown against the rail of the south or west-bound track. Hol- 
linger further testifled that prior to Egan's change of position just before 
the train struck him his body was in the clear. Other witnesses testiiied 
that as the train approached Egan, and prior to his change of position, 
Egan's feet were about the middle, or south of the middle, of the sidewalk, 
and his body from 2% to 3 feet south of the south rail of the express track. 

"It was dusk at the time the accident happened, and the headlight on the 
train was lighted. It appears from the testimony that the train had slowed 
down for the switch at St. Louis avenue, about 350 feet east of the point of 
the accident, and that the train was running at less than full speed and 
about 18 or 20 miles an hour at the time the accident occurred. It appears 
without dispute from the record that the motorman blew the whistle when 
the train was from 150 to 200 feet east of the point where Egan was 
working. As the train approached, Egan remained in a stooping position, 
with his face toward the west or southwest, and with his back to the train, 
and did not look toward the east. 

"Egan had been working as a carpenter for défendant since the month of 
December preceding the accident, and had been engaged in work similar to 
that which he was doing on the day in question for at least a month prior 
to his death. The testimony shows that the sidewalk upon which Egan was 
standing was of ample width to permit one to occupy the same safely, even 
though trains were passing simultaneously on the south and middle tracks. 
During the period while Egan was at work on the structure and had occa- 
sion to use this sidewalk, trains on the south or local track, and on the middle 
or express track would pass simultaneously the point where Egan and his 
fellow carpenters were working three or four times daily. The middle track 
was used for express trains east-bound in the morning and for express trains 
west-bound in the evening, and the train which caused the accident was either 
the first or second west-bound express train on the evening in question. 

"The contention of clatmant is that the conduct of the motorman in running 
his train without any effort to slacken his speed when he saw Egan in a posi- 
tion of danger was négligence so gross as to amount to willfulness. The dé- 
fense to the. clalm on the part of the receiver is contributory négligence of 
the deceased, and, further, that négligence of the motorman, if any, was that 
of a fellow servant. I can find no foundation in the record to sustain elaim- 
ant's charge of willful négligence on the part of the défendant. The express 
train was not run at any unusual speed and warning of the approach of the 
train was given. It seems clear from the évidence that until the train was 
within 10 or 15 feet of deceased he was in no danger therefrom, and that 
his change of position then, and immediately prior to the accident, brought 
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him in the way of the passing train. I am, therefore, unable to flnd any 
such wanton or reckless conduct on the part of the motorman as amounts to 

willfulness. 

"Egan was a man of mature years and of good hearing and eyesight He 
had worked on the structure of défendant eompany for a sufflcient length of 
time to be chargeable with knowledge of the surroundings, and the danger 
to him in his employaient from passing trains was obvious. Against such. 
known and obvious dangers Egan manifestly assumed the ordinary risks of 
his employaient. His work took him between the south or west-bound local 
track and the middle track, and Egan is presumed to hâve known that at 
the hour of the day vvhen the accident happened the middle track was used 
for west-bound express trains. Despite his knowledge of existing conditions, 
Egan turns his back to the east, the direction from which the approach. of 
trains on both tracks is to be expected, and apparently without looking or 
taking any précautions for his safety assumes a position of danger with an 
approaching train from 10 to 15 feet distant from him. No reason is ap- 
parent why the deceased should not hâve faced east as he picked up the 
material from the sidewalk, the direction in which danger [from] passing 
trains [was] to be apprehended. 

"A party has no right knowingly to expose himself to danger, and then re- 
cover damages for the injury which he might hâve avoided by the use of 
reasonable précaution, and I cannot escape the conclusion that the facts in 
this record disclose contributory négligence on the part of the deceased which 
bar any right of recovery for his death. Wilson v. I. 0. II. R. Co., 210 111. 603 
[71 N. E. 398] ; Chicago, Rock Island & Paciflc R. R. v. Miller, 135 111. App. 
26; Aerkfetz v. Humphrey, 145 U. S. 418 [12 Sup. Ct. 835, 36 L. Ed. 758]." 

Elmer A. Roat, of Chicago, 111., for appellant. 
Henry S- McAuley, of Chicago, 111., for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and GEIGER, Dis^ 
trict Judge. 

PER CURIAM. Upon the fundamental issues respecting the gross 
négligence of the railroad eompany, the assumption of risk by, or the 
négligence of, the deceased, the évidence and the principles governing 
its considération are vvell stated by the master; and we adopt his 
views. This renders unnecessary a considération of the other ques- 
tions discussed before the master or upon the hearing in this court. 

The order is affirmed. 



CITY OF CHICAGO v. CHICAGO TRANSP. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 
No. 2141. 

Navigable Wateks <s=2— Bridges— Municipal Régulations. 

The city of Chicago by ordinance provided that its drawbridges over 
the Chicago river should be marked by an elevated red bail by day and 
a red lantern at night, and prohibited any vessel from approaching a 
bridge until invited by the lowering of the hall or lantern, providing that 
"at ail other Unies such signais shall remain elevated." Held, that it 
was not within the power of the city, maintaining bridges which were an 
obstruction to navigation, by so posting a universal déniai of the right 
of approach, to relieve itself of the duty of having bridge tenders on duty, 
who should ansvver a vessel's requests for passageway by giving promptly 
the information that was appropriate to the immédiate occasion. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. §§ 2, 63 ; 
Dec.Dig. <@=>2.] 

©=»For other cases see same topte à KEY-NUMBER In ail Key-Numbered Digests & Indexée 
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Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; George A. Car- 
penter, Judge. 

Suit in admiralty by the Chicago Transportation Company and T. 
Bernstein against the steam tug Fitzgerald and the City of Chicago. 
Decree for libelants against the City of Chicago, and the City appeals. 
Affirmed. 

S. A. T. Watkins, of Chicago, 111., for appellant. 
J. Sidney Condit and Charles E. Kremer, both of Chicago, 111., for 
appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. The schooner Skeele, in tow of the tug 
Fitzgerald, was proceeding south with the current in the South branch 
of the Chicago river. Bridges at Randolph and at Washington streets 
were of the jackknife type, and consistée! of two leaves that could be 
swung upward by electric power. Each bridge had two tenders, one 
for the opération of each leaf. When the tug signaled for the Ran- 
dolph bridge to open, both leaves started to rise; but the movement, 
by failure of the electric apparatus, was not completed. To maneuver 
the schooner through the partially opened Randolph draw, the tug in- 
creased her speed. Before entering that draw, or while therein, she 
signaled for the Washington bridge to open. At that time, and until 
after the collision occurred, the tender of the west leaf of the Wash- 
ington bridge was absent. No direct answer to the tug's request was 
given; but the street bell was rung and the bridge was cleared of 
traffic. Immediately after clearing the Randolph draw, the tug de- 
creased her speed. There was then abundant time for the Washington 
draw to open, if both tenders had been at their posts. Seeing that 
the bridge was not starting to open, the captain of the tug reversed her 
engines, and the tow lines (new and heavy ones provided by the schoon- 
er) broke under the strain. And so the schooner drifted with the cur- 
rent against the closed bridge and received the injuries complained of. 

Manifestly the schooner was blameless; and ample évidence is in 
the record to support the finding of the trial judge, who heard and 
saw the witnesses, that the tug was properly navigated and was free 
from fault. A question of law is ail that merits notice. 

By an ordinance the city has undertaken to forbid vessels to approach 
its drawbridges while a red bail by day or a red lantern by night rs dis- 
played in an elevated position thereon. If the city, through its bridge 
tenders, is ready and willing to permit a vessel topass, the lowering 
of the elevated bail or lantern is an invitation to approach and pass 
through. "At ail other times such signais shall remain elevated." And 
the question of law is : May the city, by posting a universal 'No/ ex- 
cuse itself from having bridge tenders on duty who shall answer a 
vessel's requests for passageway by giving promptly the information 
that is appropriate to the immédiate occasion ? We think not, and the 
reasons briefly are as follows: 

Where the subjects over which the national power to regulate com- 
merce are local in their nature or opération, the authority of the state 
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and its municipal agencies may be exercised until Congress speaks. 
And so, prior to congressional action, vessel owners could not complain 
of dams and immovable bridges in navigable waters wholly within a 
state, which had been built under the state's authorization. Willson 
v. Black Bird Creek Marsh Co., 2 Pet. 245, 7 L. Ed. 412 ; Gilman v. 
Philadelphia, 3 Wall. 713, 18 L. Ed. 96. Likewise, in the absence of 
national control, ordinances of Chicago closing navigation on the Chi- 
cago river for an hour in the morning and also in the evening, and 
dividing the residue of the time into ten-minute periods between nav- 
igation and street traffic, were found not to be violative of the com- 
merce clause of the Constitution. Escanaba Co. v. Chicago, 107 U. S. 
678, 2 Sup. Ct. 185, 27 L. Ed. 442. That case was decided in 1882. 
Froni shortly thereafter to the présent time there hâve been acts of 
Congress covering the construction of bridges, dams, etc., in navigable 
waters. With national authority paramount, the respective rights of 
navigators and of local municipalities operating bridges were admirably 
stated by Judge Jenkins in Clément v. Metropolitan West Side El. Ry. 
Co., 123 Fed. 271, 59 C. C. A. 289: 

"A bridge spanning a navigable river la an obstruction to navigation, toi- 
erated because of necessity and convenience to commerce upon land. Such 
a structure must be so maintained and operated that navigation may not be 
impeded more than is absolutely neeessary, tbe right of navigation being par- 
amount. It is incumbent upon tbe owner that the bridge be so coustructed 
that it may be readily opened to admit the passage of craft, and maintain- 
ed in suitable condition thereto. It is also his duty to place in charge those 
who are compétent to operate the bridge, to watch for signais, and to open 
the bridge for the passage of vessels, and for the performance of such dele- 
gated duty he is responsible. It is also his duty to equip the bridge with 
proper lights, giving vvarning of the position of the bridge and of its open- 
ing and closing. If for any reaswn the bridge cannot be opened, proper sig- 
nais should be given to that etïect, such as will warn the approaching ves- 
sel in time to heave to. A vessel having given proper signal to open the bridge 
and prudently proceeding under slow speed, bas, in the absence of proper 
warning, the right to assume that the bridge will be timely opened for passage. 
She is not bound to heave to until the bridge has been swung or raised and 
locked, and to critically examine the situation before proceeding (City of Chi- 
cago v. Mullen, 54 C. C. A. 91, 116 Fed. 292), but may carefully proceed at slow 
speed upon the assumption that the bridge will open in response to the signal, 
and may so proceed until such time as it appears by proper warning, or in rea- 
sonable view of the situation, that the bridge will not be opened (Manistee 
Limiber Company v. City of Chicago [U. C.J 44 Fed. 87 ; Central Railroad 
Company of New Jersey v. Pennsylvania Railroad Company, 8 C. C. A. 86, 59 
Fed. 192), when it becomes the duty of the vessel, if possible, to stop, and, if 
neeessary, to go astern." 

In City of Chicago v. Mullen, 116 Fed. 292, 54 C. C. A. 94, the 
bridge tender, in pursuance of an ordinance, moved a red bail as an 
invitation to approach in answer to the vessel's inquiry. The consé- 
quences of failing or declining to answer were not considered. And 
in Munroe v. City of Chicago, 194 Fed. 936, 114 C. C. A. 572, we ap- 
proved as reasonable an ordinance which required the bridge tender 
to elevate a red bail or a red lantern if he "for any reason cannot open 
the bridge." But that ordinance was the exact converse of the présent 
one. Under that ordinance the bridge tender could answer a vessel's 
inquiry by saying: Keep away; I cannot open the bridge now. Tbe 
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red bail or lantern, however, normally elevated in advance of any 
inquiry, gives no answer to a présent question, conveys no information 
beyond that furnished by the closed bridge itself by day, and by the 
lights required by government régulations at night. To exercise rea- 
sonably its subordinate power tbe city should hâve bridge tenders at 
their posts of duty and should provide them means for answering defi- 
aitely and promptly the inquiries of vessels desiring to pass through the 
drawbridges. 

The decree is affirmed. 



TROWBRIDGE v. CHANDLER. 
(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 85. 

1. INNKEEPERS ®=>10 ACTIONS FOB INJURIES QUESTIONS FOE JURY. 

In an action for injuries to a guest in a hôtel, caused by falling down 
a stairway while going to her room through an unlighted hallway, évi- 
dence held to make questions for the jury as to defendant's négligence 
and plaintiff's contributory négligence, and the court therefore erred in 
directing a verdict for défendant on the ground that plaintiff was négli- 
gent as a matter of law. 

[Ed. Note. — For other cases, see Innkeepers, Cent. Dig. §§ 14-16 ; Dec 
Dig. @=>10. 

Liabilities for Personal injuries to guests, see notes to Clancy v. Barker, 
66 C. C. A. 483, and Trulock v. Willey, 112 C. C. A. 5.] 

2. NEGLIGENCE <§=136 QUESTIONS FOR JURY — UNDISPUTED FACTS. 

Where reasonable men might differ as to the conclusion to be drawn 
from undisputed facts, the question of négligence is one for the jury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353; 
Dec. Dig. <§=>136.] 

3. Evidence <S=123 — Hearsay — Res Gest.®. 

In an action for injuries to a hôtel guest, caused by falling down a 
stairway while going to her room through an unlighted hallway, the tes- 
timony of a witness that, after plaintiff fell, a woman from whom plain- 
tiff had just separated at the door of her own room called to the wit- 
ness to bring a light, and said that she could not find a match, was prop- 
erly excluded as hearsay ; it not being any part of the res gestœ. 

[Ed. Note. — -For other cases, see Evidence, Cent. Dig. §§ 351-368; Dec. 
Dig. <®=»123.] 

In Error to the District Court of the United States for the District 
of Vermont. 

This cause comes hère upon writ of error to review a judgment of 
the District Court, District of Vermont, in favor of défendant in error, 
who was défendant below. Défendant was an innkeeper; plaintiff 
was a guest who sustained injuries from falling down a flight of stairs 
when going to her bedroom. 

Batchelder & Bâtes, of Bennington, Vt. (N. L. Robinson, of New 
York City, of counsel, for plaintiff in error. 

Buttles & Botsf ord and T. W. Moloney, ail of Rutland, Vt., for de- 
fendant in error. 

Before LACQMBË, COXË, and ROGERS, Circuit Judges. 

3fc=5For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexés 
222 F.— 16 
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LACOMBE, Circuit Judge. [1] The door to plaintiff's room was 
close to an open stairway with which she was familiar. During her 
stay at defendant's house up to the night of the accident, plaintiff had 
retired at about 9:30 or 10 p. m., before the lights in the hallways 
were extinguished. The hôtel was a small one, remote from the lines 
of travel, lit with kérosène lamps ; the boarders kept early hours, and it 
was customary, in order to avoid fire risk, to put thèse lamps out when 
the boarders had retired. On the evening in question plaintiff and 
another boarder, Miss Curtis, had been visiting a friend on the floor 
below, and left there about 10 :45, at which time ail the hall lights were 
out. The two ladies went up a nearby stairway to the upper floor, into 
a large writing room 20 by 30 feet which was then in total darkness, 
except for some light which came through windows opening on a 
piazza. They groped their way by this light diagonally across the writ- 
ing room to a corridor which led to their respective rooms. That cor- 
ridor, entireîy unlighted, was about 25 feet long ; on the left of it were 
two bedrooms, on the right two more, the one furthest to the right be- 
ing Miss Curtis'. Just beyond the corridor ran into an open hall. On 
the right-hand side of this hall was a bedroom ; on the left-hand side, 
another bedroom. Across the hall, opposite to the corridor, was the 
stairway ; on its right hand there was another corridor leading to oth- 
er bedrooms. On the left hand of the stairway was the door of plain- 
tiff's room, distant about 18 feet from Miss Curtis' door. This hall 
was also entireîy unlit, there being no windows to it. In the nearby 
left-hand corner of the hall there was one of plaintiff's trunks; except 
for that the hall was unobstructed. The ladies went down the corri- 
dor, feeling their way along the wall, till they came to Miss Curtis' 
door, when they said good night. A step or two more brought plaintiff 
to the place where the corridor opened into the hall, through which she 
undertook to walk diagonally to her own door. She testified : 

"My thought was that I must avoid those stairs which came right down 
close by my door, so I will bear well to the left, going slowly with my hands 
out in front of me, feeling so that I might feel the wall and also feel my own 
door, as I came to it, and just slipping my feet slowly with a small step. 
* * * The flrst I knew I was going down [the stairs]." 

Further on she stated that she did not continue to guide herself by 
the wall on the left as she entered the hall, keeping along it and the 
side wall (to the left) till she reached her own door, because she feared 
she would hâve tumbled over her trunk. 

At the close of the trial the court directed a verdict for the défend- 
ant on the ground that plaintiff was guilty of contributory négligence 
as matter of law. 

The question whether or not défendant was négligent was fairly one 
for the jury; we do not understand that there is any dispute about that 
proposition. We are of the opinion, however, that the question of 
plaintiff's négligence should hâve been left to them for décision. It is 
contended that, being fully aware of the danger to be apprehended, she 
should hâve waited by the door until Miss Curtis had lit her light, or 
until she could hâve obtained a match from Miss Curtis to light her 
own way across the hall. It may further be contended that the safer 
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course would hâve been to continue feeling her way along the walls to 
her left, when, if she walked slowly, the only mishap she would en- 
counter would be to stub her toe against the trunk. 

[2] This court had occasion recently to consider the gênerai ques- 
tion when the inference of négligence from undisputed facts is for the 
court and when it is for the jury to détermine. N. Y., N. H. & H. R. 
v. Visvari, 210 Fed. 118, 126 C. C. A. 632. Upon the facts in the case 
at bar reasonable men might differ as to the conclusion to be drawn; 
in such cases the détermination as to what reasonable care and pru- 
dence required is for the jury. We think the court erred in holding 
that plaintiff was négligent as matter of law ; i. e., that "a recovery is 
impossible upon any view that can properly be taken of the facts." 
Dunlap v. Northeastern R. R., 130 U. S. 649, 9 Sup. Ct. 647, 32 L. Ed. 
1058; Kane v. Northern R. Co., 128 U. S. 91, 9 Sup. Ct. 16, 32 L. 
Ed. 339. 

[3] Since there is to be a new trial, another assignaient of error 
should be disposed of. The testimony of Miss Milliken was taken 
de bene esse. The witness was one of the party who had been visiting 
in the room below ; she left with the other two ladies and went to her 
own room on another corridor leading out of the writing room. She 
heard a crash, and then Miss Curtis called to her to bring a light as 
quickly as possible ; that Miss Trowbridge had fallen down stairs. The 
witness testified that "she [Miss Curtis] said she could not find a 
match." This testimony was excluded, and error is assigned. We 
think it was properly excluded, being hearsay, and not any part of the 
res gestae. 

The judgment is reversed. 



KJAER & ISDAHL et al. v. ETIER. 

(Circuit Court of Appeals, Fifth Circuit. April 14, 1915.) 

No. 2680. 

Shipping <§=»80 — Liability of Vessel — Injury to Caretaker. 

Libelant's husband, while employer! as caretaker of a frelght steamer 
in the eustody of the marshal, was killed by falling through the trap or 
opening in the floor of the fidley leading to the stokehold. It was dark, 
the doors of the fidley were open, and there was no railing around the 
opening. It was shown that, while there was a railing around three 
sides in sonie vessels, it was not usual in vessels of such class. Deceased 
had been employed by the marshal in such service for several years and 
was familiar with vessels. Held, that the owners, not being in posses- 
sion and not having invited deceased on board, owed him only ordinary 
care, and were not shown to be négligent ; that they were not liable for 
the open doors, or absence of lights, winch were matters to be attended 
to by the marshal and his employé. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 106; Dec. Dig. 
<8=S0.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Rufus E. Foster, Judge. 

©=>For other cases see same topic &. KEY-NUMBER iii ail Key-Nuinbered Digests & indexes 
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_ Suit in admiralty by Marie Etier against Kjaer & Isdahl and the Na- 
tional Surety Company. Decree for libelant, and respondents Kjaer 
& Isdahl appeal. Reversed. 

This 1s an appeal from a decree In favor of Marie Etier, appellee, and against 
Kjaer & Isdahl, appellants, owners of the Norwegian steamship Hero, and 
the National Surety Company, surety, for the sum of $2,000. Marie Etier flled 
a libel against Kjaer & Isdahl, owners of the Norwegian Steamship Hero, 
demanding $12,500, damages alleged to hâve been sustalned as a resuit of the 
accidentai death of her husband, Octave Etier, who was on board the Hero 
as keeper for the Dnited States marshal ; the vessel being then under sei- 
zure in a cause of salvage now pending in the United States District Court. 
It was alleged that the accident was due to the fault and négligence of tbe 
vessel, her officers, and owners. The following 1s a summary of facts not 
disputed: 

Libelant, 69 years of âge, is the widow of Octave Etier, who died on Oc- 
tober 22, 1913. Octave Etier was a keeper on the Hero for the United States 
marshal, and as such had possession of the ship, winch was a freighter. Ile 
fell through the opening in the floor or platform of the fldley or stokehold en- 
trance of the vessel. Etier was 75 years old, and for 14 or 15 years had been 
a keeper for the marshal and had served on ail sorts of ships. He was not 
always working, but wbeu einployed made $2.50 a day. He may hâve averag- 
ed from $300 to $400 a year, and he went on the Hero the afternoon of Octo- 
ber 17th. He slept in the ship's cabin. At about 6:30 p. m. of October 18th he 
had eaten supper on the ship, and was on the starboard side of the bridge 
deck, when he walked into the fldley, fell through the opening in the platform, 
and was found lying in the stokehold, injured. When the accident happened, 
both doors leading from the bridge deck to the fldley were open, the opening 
In the floor or platform of the fldley was open, and the fldley and stokehold 
had no light inside, The fldley is the entrance to the stokehold ; the latter 
being the room where the firemeii fire the ship. A door leads from either 
side of the bridge deck into the fldley. To get into the fldley, it is necessary 
to step over a threshold or coaming. After entering pne steps onto a plat- 
form or flooring made of round steel bars. In this flooring there is an open- 
ing about 6 feet from the starboard door and 3 feet 9 inches from the port 
door. The opening is about 2 feet square. From this opening a steel ladder 
goes down to the bottom of the stokehold. 

Not a single witness testified that the fldley was a passageway. That It was 
not a passageway was testified to by the following: Ruiz; Ship's Carpenter 
John Olsen ; Chief Engineer Anton Olsen ; Captain Olaf Olsen ; Captain J. E. 
Roop, a British shipmaster ; Captain R. W. Lewis, port captain of the Porto 
Rico Line. Ail of the above witnesses likewise testified that the doors from 
the bridge deck to the fldley or stokehold entrance are usually left open, ex- 
cept in bad weather, and that nobody but firemen, mechanics, or engineers 
ever entered the fldley. 

As to having a barrier around the opening In the platform, Captain Lewis 
testified that not ail, but some, modem ships had a railing three-quarters of 
the way around the opening, but that the ships he had been master of had no 
railing around this opening. This was explained by the fact that nobody 
but firemen ever went into the fldley, and they knew perfectly well where the 
opening was. There is no proof whatever of anything requiring, or even sug- 
gesting, that Etier should go into the stokehold. 

The opinion of the court below was as follows: 

"This is a libel for damages for the death of Octave Etier, the husband of 
libelant, who fell through an opening on the steamship Hero and was killed. 
There is no dispute as to the facts. The hold through which Etier fell was in 
a compartment called the 'fldley.' It was not protected by any railing or other 
guard of any kind, and there was no light in the fldley. There was a ladder 
leading down through this h oie into the engine room or stokehold, and it was 
habitually used by the members of the crew in going down into that part of 
the ship. The fldley is a compartment in the main house on the steamer 
with doors opposite each other, one on each side, and opening out on the deck. 
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At the time of the accident the vessel was under seizure by the marshal, and 
Etier was the keeper. Etler was standing on the starboard side of the ship, 
which was against the dock, and stepped into the fidley. It was after dark, 
and he had just flnished liis supper. The supposition of some of the witnesses 
is that he stepped inside in order to light bis pipe or a cigarette. I do not 
know that he was warned to keep out of the fidley, and it is évident that he 
attempted to pass through it to the other side of the ship, and fell into the 
trap awaiting hini. 

"It seems to me that under the circumstances his widow should be allowed 
to reeover. Oonceding that the vessel was a freight carrier, and that the hole 
was intended for the use of the crew only, it was gross négligence to leave the 
doors in each side open, and not to hâve some light in the fidley, or some 
protection around the opening. Etier was lawfully on the ship. The passage 
offered an attractive means of getting from one side of the ship to the other, 
especially to a man such as Etier, who would naturally take the shortest 
way, and it should hâve been anticipated that any person on the ship would 
so make use of it. The deceased was 75 years old. His widow is 69. He 
had been employed more or less steadily by the marshal as a keeper, and 
earned on an average $300 to $400 a year. It is quite probable that he would 
hâve continued to be so employed as long as he was able to get about, as, for 
the purpose of maintaining the seizure of a ship, he would be just as well 
qualified as a younger and stronger man. 

"Cousidering thèse facts, it seems to me that an award of $2,000 would do 
justice in the case. There will be a decree for that amount, with interest 
from the date of the decree." 

George Terriberry, of New Orléans, La., for appellants. 
Armand Romain, of New Orléans, La., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). This is 
a libel in personam, which is prosecuted on the theory that, as Etier 
was lawfully on the ship, the owners were négligent in not providing 
for his safety, in that the trapdoor or coal chute was negligently left 
open by the officers in charge, that no light nor lights were placed at 
or near the opening, that no guard rail was placed around the said 
opening in said passageway or gangway, that no warning was given 
to Etier of the dangerous premises, and that no lights of any kind, 
with the exception of one dim lantern located a great distance away, 
were used or furnished on the ship, so that ail the passageways or gang- 
ways were rendered dark or unsafe. 

Considering the évidence in this aspect, we are not satisfied that 
liability was established. Etier was a man of expérience, familiar 
with ships and their construction, and it is to be presumed knew 
that necessarily on ail steamships there were many dangerous places 
and passageways, and that it was unsafe, without spécifie knowledge 
or light, to wander around the ship at night. He was not a passen- 
ger nor invited guest on the ship, nor an inexperienced employé; and 
having no contract relations with the owners, they owed him in the 
most favorable light only ordinary care, and that he received. The 
owners were not négligent in the ship's construction ; the trapdoor of 
the coal chute and the doors to the fidley were left open to give air 
to the stokehold, and no light was required in the fidley, because it 
was not a passageway, and only people having duties therein, such 
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as firemen, engineers, and officers, could hâve any business or occasion 
to enter therein. 

The authorities cited by the libelant ail appear to be cases where the 
injured party was either on board as a passenger or on the invitation 
or business of the ship, and are not applicable to the instant case. 
Taking the case as a whole, the transcript shows that at the time of 
the in jury to Etier the owners' possession had been for some time and 
was then divested. The ship was in custodia legis, and the marshal, 
representing the United States, was in possession and charge thereof, 
and was represented on board by Etier, libelant's intestate, to whom 
the owners owed no other duty than not to willfully injure him. If the 
doors of the fidley were left open, and the fidley was not lighted, and 
the place was dangerous and ought to hâve been lighted, it was the 
fault and négligence of the marshal, represented by Etier, and the own- 
ers were not responsible. 

As to authority of owners when a ship is in custodia legis, see The 
Esteban De Antunano (C. C.) 31 Fed. 920. 

The decree of the District Court is reversed, and the libel dismissed. 



ST. BERNARD CYPRES S CO., Limited, r. JOHNSON. 

(Circuit Court of Appeals, Fifth Circuit. April 27, 1915.) 

No. 2726. 

1. Carriers ^==240 — Masteb and Servant <S=>198 — Liability for Injuries 

— Négligence of "Fellow Servant" — "Passengeb." 

Where an employer, after the day's work was done, carried its em- 
ployés by train from the swainp where they were employed to its plant 
and quarters, charging them nothing for the transportation and making 
no déduction from their wages, an employé, while being so carried, was 
not a "passenger," the relation of employer and employé still continuing ; 
and the engineer of a train following that on which an employé was rid- 
ing was a "fellow servant" with such employé, for wliose négligence, un- 
der the fellow servant doctrine prevailing in Louisiana, the employer was 
not liable. 

|Ed. Note. — For other cases, see Carriers, Cent. Dig. § 976; Dec. Dig. 
€=»2 4<>: Muster and Servant, Cent. Dig. §§ 493-514; Dec. Dig. <®=198. 

For other définitions, see Words and Phrases, First and Second Séries, 
Fellow Servant; Passenger. 

Wlio m-' fellow servants, see notes to Northern Pac. R. Co. v. Smith, 86 
C. C. A. 608 : Flippin v. Kimball, 31 C. C. A. 286.] 

2. Appeal and Kukor <g=3l026— Review — Habmlëss Errob. 

In an action for injuries sustained by an employé while riding on a 
train, where the évidence had a tendeney to prove that plaintiff would 
not hâve tu-en hurt, except for the négligence of an engineer, and it was 
mit a necessary tnference from either the admissions in the answer or 
from the évidence that the injury would hâve been inflicted if the négli- 
gence of the engineer had not concurred with that of a track walker, th& 
court"* erroueous niltngs that the engineer was not a fellow servant of 
the iii.-ured employé were not harmless. 

|K<1. .Note. — For other cases, see Appeal and lirror, Cent. Dig. §§ 4029,. 
4<i:«); Dec. Dig. (2=1026.] 

Maxey, District Jutige, disseuting. 
^£=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludexes 
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In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Poster, Judge. 

Action by Thomas C. Johnson against the St. Bernard Cypress 
Company, Limited. Judgment for plaintiff, and défendant brings 
error. Reversed and remanded. 

Irving R. Saal, H. Génères Dufour, and George Janvier, ail of New 
Orléans, La. (Robert E. Milling, of New Orléans, La., on the brief), 
for plaintiff in error. 

A. A. Calongne, of New Orléans, La., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. This was an action by the défendant 
in error (who will be referred to as the plaintiff), who was employed 
as a skidder in the swamp from which his employer, the plaintiff in 
error (which will be referred to as the défendant), was getting out 
logs, to recover damages for a personal injury, a proximate cause of 
which was the négligence of the engineer of a train of the défendant, 
which was folio wing another of its trains upon which the plaintiff 
was being carried, after his day's work was done, from his place of 
work in the swamp to the defendant's plant and quarters, in accordance 
with the custom of the défendant to transport its laborers to and from 
their place of work, charging them nothing for that transportation and 
making no déduction from their wages on that account. 

[1 1 The court made rulings to the effect that at the time the plain- 
tiff was hurt he was a passenger on the train upon which he was rid- 
ing, that the relation of fellow servant did not exist between hin? 
and the négligent engineer of the following train, and that the fellow 
servant rule did not apply, so as to exempt the défendant from the 
liability asserted against it because of that négligence. We are of 
opinion that the rulings to this effect were erroneous. The relation 
of employer and employé continued while the latter was being car- 
ried by the former in its own conveyance on its own premises, with 
the results that the plaintiff and the négligent engineer were fellow 
servants when the injury was sustained, and that the défendant is 
not chargeable with liability for the négligence of the engineer which 
is relied upon. Thèse propositions are abundantly supported by au- 
thorities, a discussion of which is not deemed necessary. Dayton 
Coal & Iron Co. v. Dodd, 188 Fed. 599, 110 C. C. A. 395, 37 L. R. A. 
(N. S.) 456; San Pedro, etc., Co. v. Davide, 210 Fed. 870, 127 C. C. A. 
454; Martin v. Atchison, Topeka & Santa Fé R. R. Co., 166 U. S. 399, 
17 Sup. Ct. 603, 41 L. Ed. 1051 ; 26 Cyc. 1087. The master not being 
in fault with référence to the négligent engineer, the fellow servant 
doctrine, which prevails in Louisiana, was applicable. See Hubgh v. 
New Orléans & Carrollton R. R., 6 La. Ann. 495 ; Merritt v. Victoria 
Lumber Co., 111 La. 159, 35 South. 497 ; Cross v. Lee Lumber Co., 130 
La. 66, 57 South. 631. 

[2] It was not a necessary inference from either the admissions 
contained in the defendant's answer to the plaintiff's pétition or from 
the évidence adduced that the injury complained of would hâve been 
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inflicted if the négligence of the engineer had not concurred with that 
of the track walker. On the contrary, the évidence introduced, in con- 
nection with that oiïered by the défendant and excluded, had a tend- 
ency to prove that, but for the engineer's négligence, the plaintiff 
would not hâve been hurt. So it cannot properly be said that the de- 
fendant was not prejuciiced by the rulings to the effect that it was 
liable to the plaintiff for conséquences of that négligence. 

It follows that the judgment of the District Court should be re- 
versed, and the cause be remanded for a new trial ; and it is so or- 
dered. 

MAXEY, District Judge (dissenting). The answer of the défend- 
ant contains the following admissions : 

"That the accident was caused (1) by the carelessness of the track walker 
In not noticing the defect in the rail which caused the derailment of the flrst 
train, and (2) by the carelessness of the enjrlneer of the second train in fol- 
lowing too closely behind the first train. Respondent admits that the action of 
both of thèse parties, to wit, the track walker and the engineer of the second 
train, was in violation of the rules of the company." 

The answer in plain language admits that the accident to the défend- 
ant in error was due to the négligence of the track walker, combined 
with that of the locomotive engineer. Hence the négligence of the 
track warker concurred with the carelessness of the locomotive en- 
gineer in producing or causing the accident. The duty of providing a 
safe place for an employé to work is the duty of the master, which 
cannot be delegated, so as to relieve the master of responsibility. That 
duty the master in the présent case failed to discharge, and it should 
be held liable to the défendant in error for the injuries sustained by 
him, notwithstanding the négligence of the locomotive engineer. Thus 
it was said by the court in Deserant v. Railroad Company, 178 U. S. 
at page 420, 20 Sup. Ct. at page 972, 44 L. Ed. 1127: 

"It is undoubtedly the master's duty to furnish safe appliances and safe 
working places, and if the neglect of this duty concurs with that of the nég- 
ligence of a fellow servant, the master has been held to be liable." 

In Kreigh v. Westinghouse & Co., 214 U. S. at page 257, 29 Sup. Ct. 
at page 622, 53 L. Ed. 984, the rule is stated in the following lan- 
guage : 

"If the négligence of the master in failing to provide and maintain a safe 
place to work contributed to the injury received by the plaintiff, the master 
would be liable, notwithstanding the concurring négligence of those perform- 
ing the work." 

That the duty of the master to provide for his employés safe appli- 
ances and a safe place to work cannot be delegated, see Railroad Com- 
pany v. Herbert, 116 U. S. at page 647, 648, 6 Sup. Ct. 590, 29 L. Ed. 
755. 

The writer is of the opinion that the judgment should be affirmed. 
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«OODWIN FILM & CAMEKA CO. v. EASTMAN KODAK CO. et al. 

Appeal of WETMORE. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 181. 

Attorney and Client <®='177 — Lien — Peksons Entiixed to Lien. 

Where complainant's solieitor of record conducted a suit, consulting 
from time to time vvith counsel retained by Mm to the date of the final 
hearing, wheu both ne and the counsel participated in the argument, and 
on appeal from a decree for complainant the préparation for the argument 
was made alinost entirely by the counsel on account of the solicitons 
illness, and the appeal was argued by the counsel, who also opposed an 
order to show cause why the injunction obtained by complainant should 
not be suspended, and made suggestions which were adopted by the court 
on the hearing of the show-cause order, and which resulted in a seule- 
ment by défendant for a large sum without the knowledge of the counsel, 
he did not nequire a charging lien npon the decree and its proeeeds, 
though he signed the bïll pursuant to old equity rule 24, providing that 
every Mil shall contain the signature of counsel, which shall be considered 
as an affirmation on his part that, upon the instructions given to him and 
the case laid before him, there is good ground for the suit, as the purpose 
of this rule is to insure good faith, and it does not vary the relation of 
counsel to client, or make the counsel who signs the bill a counsel of 
record. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 3S6 : 
Dec. Dig. <S=>177.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

For former opinion, see 216 Fed. 831. 

Wetmore & Jenner, of New York City (Samuel H. Ordway, of New 
York City, of counsel), for appellant. 

Charles A. Brodek, of New York City, for complainant. 
J. J. Kennedy, of New York City, for défendant. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The petitioner asks. that he may be declared 
to hâve a lien upon the decree in favor of the complainant herein and 
the proceeds thereof for the reasonable value of his services as coun- 
sel; that the decree be vacated, and a master be appointed to take 
proofs on the subject and report to the court. 

The bill was filed in December, 1902, and the petitioner retained as 
counsel for complainant in March. Edward C. Davidson, the solieitor 
of record, conducted the case, consulting with the petitioner from time 
to time down to the date of final hearing, May 6, 1913, when both 
solieitor and counsel participated in the argument before Judge Hazel, 
who entered a decree for the complainant. An appeal from this decree 
was taken by the défendant, and préparation for the argument made 
almost entirely by the petitioner on account of the illness of the solie- 
itor. January 5, 1914, the case came on for argument in the Circuit 
Court of Appeals, was argued by the petitioner, and the decree of the 

<g=>For other cases see same topic & KEY-NUMBER in al] Key-Numbered Digests & Indexes 
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District Court affirmed. Subsequently the défendant obtained an order 
upon the complainant to show cause why the injunction should not be 
suspended for six months upon the ground of public convenience and 
to enable the défendant to dispose of its large stock of films. This was 
opposed by the petitioner, whose suggestions as to terms were sub- 
stantially adopted by the court, and were such that the case was set- 
tled for a very large sum without his knowledge. Thereupon he sent 
in a bill to the complainant for $100,000, which the complainant re- 
fused to pay, tendering $5,000 in full settlement. 

As between the complainant and the petitioner, the question is wheth- 
er counsel has any lien upon the decree and its proceeds. We cannot 
agrée that the petitioner, as counsel, bas a charging lien for the rea- 
sonable value of his services upon the decree and the proceeds thereof 
which equity will enforce, without regard to statute or possession of 
property. The cases relied upon, when examined, do not sustain this 
contention. In Barcus v. Gates et al. (C. C.) 130 Fed. 364, it is quite 
plain that, although Barcus is spoken of in the opinion as counsel, he 
was actually attorney. In Dodge v. Schell (C. C.) 12 Fed. 515, the 
petitioner, though a custom house broker, was treated as an attorney, 
and the court made it a condition of the substitution of new attorneys 
for the plaintiffs that his fee should be paid. In Frink v. McComb 
(C. C.) 60 Fed. 486, the award seems to hâve been made to solicitors, 
though they are sometimes spoken of in the opinion as counsel. In 
Buell v. Kanawha (D. C.) 201 Fed. 762, the solicitors for the complain- 
ant also acted as counsel for the receivers. They were allowed no 
compensation as attorneys for complainant on the ground that he had 
created no fund, and they were denied compensation for services to 
the receivers out of the fund because it belonged to prior claimants, 
viz., mortgagees. In Tuttle v. Claflin (C. C.) 86 Fed. 964, and 88 Fed. 
122, 31 C. C. A. 419, the situation was one of a fund created by one 
Wooster who was by agreement entitled to his costs and expenses. 
Judge Lacombe held that it made no différence whether the counsel 
fées which he incurred as part of his expenses were paid to him or 
to the counsel directly. This is quite in line with what the court said 
in Central R. R. Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. 
Ed. 915, as to a fund created by intervening creditors: 

"It is clear that, within the principles announced in Trustées v. Greenough 
[105 U. S. 527, 26 L. Ed. 1157], Branch, Sons & Co. and their co-complainants 
are entitled to be allowed, out of the property thus brought under the control 
of the court, for ail expenses properly incurred in the préparation and conduct 
of the suit, including such reasonable attorney's fées as were fairly earned in 
effecting the resuit indicated by the final decree. And when an allowance to 
the complainant is proper on account of solicitors' fées, it may be made direct- 
ly to the solicitors themselves, without any application by their immédiate 
client." 

Counsel for petitioner attached much siffnincance to the façt that 
he signed the bill as counsel, in accordance with old rule in equity 24, 
which reads: 

"Every bill shall eontaiii the signature of counsel annexed to it, which shall 
be considérée! as au affirmation on his part that, upon the instructions given 
to him and the case laid hefore him, there is good ground for the suit, in the 
manner in which it is frarned." 
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The purpoae of this rule is to insure good faith. It does not in any 
respect vary the relation of counsel to client. It does not make coun- 
sel who signs the bill a counsel of record, who cannot be changed ex- 
cept on terms, as is the case with the soliciter of record. The peti- 
tioner's remedy for his manifestly valuable services is at law. 

The order is affirmed. 



FAURIE v. BOARD OF DIRECTORS OF CITY SCHOOLS OF NEW 

ORLli-ANS. 

QUINLAN v. SAME. 

(Circuit Court of Appeals, Fifth Circuit April 26, 1915.) 

Nos. 2734, 2735. 

Garnishment <®=>17 — Peoperty Subject to Garnishment — School Ftjnds. 

Under Rev. St. La. § 1320, providing tbat property dedicated to the use 
and belonging to public schools, or einployed by municipal corporations 
for that purpose, shall be and is thereby exempted from seizure, and Act 
La. 1912, No. 214, § 68, requiring school boards to adopt a budget of 
revenues, and a budget of expenditures not to exceed 100 per cent, of the 
budget of revenues, or in the parish of Orléans 95 per cent., and pro- 
viding that in the parish of Orléans at the end of the year, after pay- 
aient of ail indebtedness budgeted, the school board shall apply the sur- 
plus of 5 per cent, to any indebtedness of previous years reduced to final 
judgment, the proceeds of a loan to a school board in the parish of Or- 
léans, for the repayment of which loan ail the revenues had been de di- 
cated, was not subject to garnishment under a judgment against the 
school board, which had not set aside 5 per cent, for the payment of old 
judgments as required. 

[Ed. Note. — For other cases, see Garnishment, Cent. Dig. §§ 32-34, 44; 
Dec. Dig. <S=17.] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Actions by Edith Faurie and Eugenia Quinlan against the Board 
of Directors of the City Schools of New Orléans. Judgments adverse 
to plaintiffs, and they bring error. Affirmed. 

The two foregoing causes were submitted together in pursuance of the fol- 
lowing stipulation of counsel: "It is understood and agreed between coun- 
sel representing the plaintiff, the Whitney Central National Bank and the 
Board of Directors of the Public Schools, Parish of Orléans, that the same 
judgment which may be rendered by this honorable court shall also be ren- 
dered in the case of Quinlan v. Board of Directors of the City Schools of New 
Orléans, No. 2735 of the honorable court, mutatis mutandis, and due regard 
being had to the amount involved in the case of Quinlan, which is différent 
from that in the Faurie case ; briefs in the Faurie case to serve in the Quin- 
lan case. 

The plaintiffs, holding judgments for quite large amounts, originally against 
the Board of Directors of the City Schools of New Orléans, but revived against 
the Board of Directors of the Public Schools, Parish of Orléans, November 
27, 1914, served writs of garnishment on the Whitney Central National Bank 
to subject certain moneys held by the bank to the payment of their judgment. 
Among other défenses the bank in its answer interposed the following: "And, 
further answering, this respondent says: That at the date of the service of 
the interrogatories aforesaid it had on hand to the crédit of the corporation 

<g=jFor other cases see same topic & KEY-NUMBBR in ah Key-Numbered Digests & Indexes 
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designated as Board of Directors of the Public Schools, Parish of Orléans, a 

sum of money aggregating more than thirty-five thousand dollars ($35,000.00). 
That respondent is advised and believes, and so answers, that the said cor- 
poration known as the Board of Directors of the Public Schools, Parish of 
Orléans, is a corporation created by Act 214 of the Louisiana Législature of 
1912, and is another and différent corporation from the défendant in the 
judgment and writ herein. Further answering, respondent avers that it is 
informed and believes, and so answers, that the funds of the Board of Direct- 
ors of the Public Schools, Parish of Orléans, which it has answered that it 
had in its possession, are funds which are dedicated, under the provisions of 
the Constitution of the state of Louisiana, to a governmental purpose, to wit, 
school purposes, and which are therefore exempt from seizure by the pro~ 
cess of garnishment or otherwise. For further answer, your respondent avers 
that the corporation known as the Board of Directors of the Public Schools, 
Parish of Orléans, is, as respondent is informed and believes, an arin of the 
state government of the state of Louisiana, and as such is not subject to gar- 
nishment process." There are numerous other pleadings between the parties, 
but référence to them is unnecessary. 

Upon conclusion of the évidence, counsel for the plaintiffs in error requested 
an affirmative charge in their favor. The request was denied, and the follow- 
ing instruction was given by the court: "Gentlemen: In this case it appears 
that the funds garnished are the resuit of a loan, but that ail of the revenues 
hâve been dedicated to the repayment of the loan ; that the board has never 
set aside 5 per cent, for the payment of old judgments as required by the 
Act of the Législature, No. 214 of 1912, section 68, paragraph "B." Therefore I 
am of the opinion that there is no différence in the funds, although they may 
hâve been derived from a loan; that the loan could not be a source of revenue, 
merely a matter of convenience to anticipate the revenues derived from the 
usual sources, which would not be seizable under the fi. fa. ; and I will main- 
tain the exception of the garnishee, and discharge the rule to traverse the 
answers of the garnishee. I décline to give the first request of the plaintifï, 
and consider that the other two requests are not applicable, and deny them 
also." 

To the instruction given, counsel for plaintiffs in error excepted. and to re- 
vise the judgments, rendered in behalf of the défendant in error, the case has 
been brought to this court. 

Charles Louque, of New Orléans, La., for plaintiffs in error. 
I. D. Moore, City Atty., John F. C. Waldo, Asst. City Atty., and 
Hall, Monroe & Lemann, ail of New Orléans, La., for défendants in 
. error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The District Judge was right in the conclusion 
announced in his charge to the jury. The funds were held by the bank 
in trust for school purposes, and were not subject to garnishment; and 
this clearly appears from section 1320 of the Revised Statutes of Loui- 
siana of 1870. That section is in the following words : 

"Property dedicated to the use and belonging to publie schools, or employ- 
ed by municipal corporations for that purpose, shall be and is hereby ex- 
empted from seizure." 

See, also, Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197. 

The record discloses that, at the time the garni shments were served 
and the judgments rendered against the plaintiffs in error, the judg- 
ments in their favor stood, as they were originally rendered, against 
the organization known as the Board of Directors of the City Schools 
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of New Orléans. The bank denied having funds of this board, but ad- 
mitted that it held more than $35,000 to the crédit of the Board of Di- 
rectors of the Public Schools, Parish of Orléans. As to this particular 
phase of the case we express no opinion, preferring to rest our décision 
upon the merits of the question submitted. 

The judgments should be affirmed ; and it is so ordered. 



J. C. STEWART & CO. v. McLEOD. 

(Circuit Court of Appeals, Fifth Circuit. April 27, 1915.) 

No. 2771. 

Bankbuptoy ©=348 — Claims — Priority of Payment — Claims for Laboe — 
Subrogation. 

Where an employer, before pay day, gave laborers in payment of wages 
earned, but not due, orders on the claimant payable in trade, under an 
arrangement with the claimant whereby on pay day 90 per cent, of the 
amount which would hâve been collectible by the laborer waa paid the 
claimant, the employer thereby obtaining a practical réduction of 10 per 
cent of its labor expense, as well as the right to buy its own supplies 
from the claimant at cost priées, while the claimant obtained a practical 
monopoly of the furnishing business at the employer's camps, with no 
limit to the profits on goods sold the laborers, the claimant was not en- 
titled, upon the bankruptcy of the employer, to subrogation to the laborers' 
right to priority of payment, as compliance with the orders by it did not 
amount to an assignaient of the laborers' claims to it, but had the effect 
of satisfying their claim and creating a new demand for a différent 
amount in favor of the claimant, and moreover the facts showed a com- 
bination or quasi partnership between the employer and the claimant, 
resulting in their mutual advantage and profit, at the expense and 
against the interests of the laborers, and there were therefore no équitable 
considérations to support the claim to subrogation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536 ; Dec. 
Dig. ©=>348.] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama; Harry T. Toulmin, Judge. 

Proceeding in bankruptcy by J. C. Stewart & Co. against William 
McLeod, trustée in bankruptcy of the W. G. McGowin Lumber Com- 
pany. From a decree denying priority to claims against the. bankrupt 
estate, the claimant appeals. Affirmed. 

Gregory L. Smith, of Mobile, Ala. (H. T. Smith, of Mobile, Ala., 
on the brief), for appellant. 

Gessner T. McCorvey, of Mobile, Ala. (Stevens, McCorvey & Mc- 
Leod, of Mobile, Ala., on the brief), for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. We do not think that the decree appeaiea 
from was erroneous. In addition to the reasons stated in the opinion 
of the District Judge in support of the conclusion he reached, we hâve 
to say that it seems to us that the arrangement between the appellants 

(gssFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and the bankrupt, under which the former filled orders payable in trade 
given on them by the latter to its laborers for the amounts of wages 
earned at the time the orders were given, but not then due, the orders 
being given before pay day, distinctly négatives the conclusion that the 
payment in whole or in part of such an order had the effect of an as- 
signment to the appellants of the whole or a part of the laborer's wages 
represented by the order. One of thèse orders was in effect a request 
by the bankrupt to the appellants to pay in trade to the payée named 
in the order ail or a part of the amount for which the order was given, 
according as the surrender made by the payée was of the order as a 
whole or of détachable coupons accompanying the blank on which it 
was filled out. The compliance by the appellants with one of thèse or- 
ders was not under any contract or arrangement with the laborer who 
held it, but under an arrangement with the bankrupt by which the lat- 
ter obligated itself to pay to the appellants on pay day, not the amount 
which then would hâve been collectible by the laborer in cash if he had 
retained his time check, as it was called, but 90 per cent, of that amount. 
Und.er the arrangement between the bankrupt and the appellants, the 
resuit of the latter's compliance with one of those orders was to satisfy, 
in whole or in part, as the case might be, a debt owing to the laborer 
in whose favor the order was issued; this satisfaction having the ef- 
fect of creating a new demand for a différent amount in favor of the 
appellants against the bankrupt. The claim of the laborer was extin- 
guished, and a new demand for a différent amount in favor of the ap- 
pellants against the bankrupt came into existence; the considération 
supporting it being the satisfaction of the demand for a larger amount 
which the laborer had held. 

And it may be f urther noticed that the case shows a combination or 
quasi partnership between the bankrupt and the appellants (apparent- 
ly antedating the bankruptcy for considérable time), resulting in 
their mutual advantage and profit at the expense of and against thé 
interest of the laborers ; the bankrupt getting its advantage in a prac- 
tical réduction of 10 per cent, of its labor expense and the right to buy 
its own supplies f rom the appellants at cost priées, while the appellants 
secured a practical monopoly of the furnishing business at the bank- 
rupt's camps without any lirait on profits from goods sold to the la- 
borers. If the combination had been made between the appellants and 
the laborers, under which crédit had been given to the laborers, and 
thereunder they had been furnished goods at fair priées, there might 
hâve been some equity in the claim of the appellants that in taking up 
the laborers' time checks or trade orders it should be subrogated to the 
laborers' liens for wages. There is a notable absence of équitable con- 
sidérations to support the contention made in behalf of the appellants. 

It was correctly decided that the demands acquired by the appellants 
in the manner above indicated were not claims against the bankrupt 
estate which were entitled to priority. 

It f ollows that the decree appealed from should be affirmed ; and it 
is so ordered. 
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BKISTOL NAVAL STORES CO. y. FLORIDA PINE LAND CO. 

(Circuit Court of Appeals, Fifth Circuit April 26, 1915.) 

No. 2736. 

Tbial <ê=260 — Requested Instbuctions — Refusal — Instructions Already 
Given. 

Where the bill of exceptions did not include ail, or substantially ail, of 
the évidence, and did not include ail of the written instruments in évi- 
dence, but recited that there was évidence tending to prove that, prior 
to the attornment by a tenant to a third person representing the title 
relied on by défendant in an action for the recovery of land, limitations 
had run for the period required to give title by adverse possession, it was 
not error to refuse to charge on the question of the effect of the lease by 
the third person as an attornment, and an éviction of the adverse holders 
before their holding had continued for the statutory period ; and a charge 
requiring a verdict against plaintiff on the jury finding that the lease was 
made before the adverse possession had continued for the required period 
to confer title was sufficient. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. 
Dig. ©^260.] 

In Error to the District Court of the United States for the Northern 
District of Florida ; Wm. B. Sheppard, Judge. 

Action by the Florida Pine Land Company, for the use of Edward 
Weston, against the Bristol Naval Stores Company. There was a judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

S. Pasco, Jr., and Wm. H. Watson, both of Pensacola, Fia., for plain- 
tiff in error. 

Young L. Watson, of Quincy, Fia., and T. L. Clarke, of Monticello, 
Fia., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. The claim of the défendant in error to 
the land sued for was based upon an asserted adverse possession of it 
under color of title for the time requisite to confer title. A principal 
contention, made in the trial below and hère in behalf of the plaintiff 
in error, is that, before such period had elapsed, there was an éviction, 
which stopped the running of the statute of limitations in favor of the 
adverse holders, as a resuit of the attornment by their tenants in pos- 
session, by the latter taking a lease of the land from one Davis, who 
was representing the title relied upon by the plaintiff in error. The 
plaintiff in error complains of the refusal of the court to give certain 
written instructions bearing upon the question of the effect of that lease 
as an attornment to the lessor and an éviction of the adverse holders 
before their holding had continued for the length of time required to 
vest title in them. 

In support of this complaint, it is claimed in behalf of the plaintiff 
in error that it was entitled to hâve the jury definitely instructed to the 
effect that there was such an attornment by the tenants in possession as 

<©^>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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amounted to an éviction, which prevented the acquisition of the asserted 
title by adverse possession. This claim cannot be sustained. In view 
of the facts that the bill of exceptions does not purport to set out ail, 
or substantially ail, of the évidence adduced on the trial (as it is cer- 
tified to this court, it not even including ail of the written instruments 
introduced in évidence and which purported to be made a part of it as 
exhibits), and that it expressly recites that there was évidence tending 
to prove that prior to the attornment to Davis the statute of limita- 
tions had run for the period required to give title by adverse posses- 
sion, it is not made to appear that the plaintiff in error was entitled to 
such instructions on this phase of the case as its counsel now claims 
should hâve been given. The instruction which the court gave plainly 
required a verdict against the défendant in error if the jury should 
find f rom the évidence that the Davis lease was made bef ore the adverse 
possession had continued for the period required to confer title, and 
that the lessor, in taking that lease, was representing the title under 
which the plaintiff in error claimed, and that the lessees, in attorning 
to him, recognized the superiority of that title ; and thèse instructions 
were not excepted to. The court properly submitted to the jury the 
évidence tending to prove the acquisition of title by adverse possession 
as claimed by the défendant in error, and also that tending to prove an 
éviction before such possession became effective to confer title, and 
its instructions to the jury with référence to the évidence as to the at- 
tornment incident were as comprehensive and as favorable to the plain- 
tiff in error as it is made to appear by the évidence as it is disclosed to 
us that the latter was entitled to require. Merryman v. Bourne, 9 Wall. 
592, 19 h. Ed. 683 ;_ Tiffany on Landlord and Tenant, pp. 504 and 1298. 
We find no prejudicial error in any ruling of the trial court of 
which complaint is made. It follows that the judgment should be af- 
firmed ; and it is so ordered. 



In re E. & W. SKIET CO. et al. 

(Circuit Court of Appeals, Second Circuit March 9, 1915.) 

No. 193. 

Bankbuptcy <§=>288 — Collection of Assbts — Summaby Pboceedings. 

Where one of the niembers of a bankrupt partnership, about an hour 
after the flling of the pétition in bankruptcy, paid a debt due from the 
partnership for money loaned with money belonging to the estate, the 
money so paid was recoverable in a summary proceeding, and a plenary 
suit was unnecessary, as, the debt and the payaient out of the bankrupt's 
property after the filing of the pétition being admitted, the question was 
purely one of law, and there was no question for détermination by a jury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec 
Dig. @=>28S.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

<J=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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This matter cornes hère upon a pétition to revise an order of the 
District Court for the Southern District of New York confirming the 
report of the référée in bankruptcy which denied the pétition of the 
trustée praying that Freida Silberstein turn over to him the sum of 
$600 paid to her by one of the bankrupts after the filing of the péti- 
tion in bankruptcy. 

Dallas Flannagan, of Upper Montclair, N. Y., for petitioner. 
Jacob Goldstein, of New York City, for respondent. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This controversy involves a simple question 
of law. The facts are not disputed. After the filing of the pétition 
in bankruptcy one of the bankrupts took $600 belonging to the bank- 
rupts' esiate and delivered it to Freida Silberstein, who refuses to re- 
turn it to the trustée for the reason that it was received by her in pay- 
ment of a debt of $600 for money loaned by her to Arthur J. Rosen- 
thal, one of the bankrupts. 

We hâve no doubt that a plenary suit will lie in such circumstances : 
The question is, Was such a suit absolutely necessary? The Bank- 
ruptcy Act is in itself a summary proceeding. Its principal aim and 
object is to divide the bankrupt's property among his honest creditors 
as speedily as possible. The purpose of the act will be largely defeated 
if each time a question of law arises over the title to property an action 
at law or a suit in equity must be commenced. In ail thèse cases time 
will be lost and the assets depleted if the complicated machinery of a 
suit must be set in motion. After ail is, said and done, the question at 
issue must be determined by the court as matter of law. In the présent 
case there are no facts in dispute. The bankrupt Rosenthal owed 
Freida Silberstein $600 for money which he borrowed of her. No one 
disputes this proposition. An hour after the pétition was filed Rosen- 
thal took $600 from the assets of the bankrupt firm and sent it to 
Freida Silberstein, which sum she still retains. No one disputes this 
proposition. 

The trustée in bankruptcy petitioned the court alleging the facts as 
stated above. Freida Silberstein answered alleging that she received 
the money in payment of a debt due and owing her from one of the 
bankrupts. With the issue so joined what were the disputed questions 
of fact? If the case had been tried with a jury what question could 
hâve been sent them for détermination ? The question was purely one 
of law and was, in substance, whether after the pétition in bankruptcy 
was filed the bankrupt could lawfully pay out of the funds belonging to 
the bankrupt company a debt owing by the bankrupt. The debt to 
Freida Silberstein is admitted, the payment out of the company's prop- 
erty after the pétition was filed is admitted and the issue is whether 
upon thèse facts she can retain the money so paid. This upon admit- 
ted facts is a question of law. The court would, therefore, hâve been 
justified in dealing with it in a summary proceeding and, in order that 
the estate may be speedily and economically settled, it should hâve 
done so. 

222 F.— 17 
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Thèse views, we think, are supported by : Lazarus v. Prentice, 234 
U. S. 263, 266, 34 Sup. Ct. 851, 58 L. Ed. 1305; Everett v. Judson, 
228 U. S. 474-478, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 
154; Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 
814; Mueller v. Nugent, 184 U. S. 17, 22 Sup. Ct. 269, 46 L. Ed. 405. 

In the opinion of a majority of the court the order should be reversed 
and the pétition granted. 



BRADFORD v.' UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 14, 1915.) 

No. 2643. 

Public Lands <©=>130 — C'ancellation of Patents — Liability for IMPROVE- 
MENTS. 

On the cancellation as invalld of patents to public lands, the claimant 
under such patents cannot recover from the United States the cost of 
improvements made on the land, or taxes paid thereon under the laws 
of the state, in the absence of any contract by the United States, express 
or implied, to repay such sums. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. § 346 ; Dec. 
Dig. <®=>130J 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Wm. I. Grubb, Judge. 

Suit in equity by James L. Bradford against the United States. 
From a decree of dismissal, complainant appeals. Affirmed. 

James L. Bradford and Donelson Caffery, both of New Orléans, La., 
for àppellant. 

Walter Guion, U. S. Atty., of New Orléans, La., for the United 
States. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. In our opinion the case is controlled by Bradford 
v. United States, 228 U. S. 446, 33 Sup. Ct. 576, 57 L. Ed. 912, so far 
as it is therein decided that the District Attorney of the United States 
was without authority to bind the United States by a contract express 
or implied to pay for improvements and taxes on public lands. 

Accepting the appellant's contention that the adjustment made in 
settling the cases in court was in effect a compromise, we conclude 
that the same as a compromise did not extend to or in any wise cover, 
but expressly reserved, the right of Bradford to claim under the laws 
of Louisiana for any improvements that he may hâve made or taxes 
paid upon the lands in controversy. 

To assert such claim the bill in the présent case was brought, and 
under the averments thereof the motion to dismiss was properly grant- 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ed, unless the claims of Bradford for taxes and improvements as a 
possessor in good faith under the laws of Louisiana can be maintained 
against the United States as resulting from an express or implied con- 
tact. 

There was certainly no express contract, and the averment of such 
contract in the bill must be taken as a conclusion of law, not admitted 
by the motion to dismiss ; and there can be no implied contract for the 
United States to pay for improvements made upon public lands, un- 
less authority for the construction of such improvements can be found 
in some law of the United States (which is not contended in this case), 
or that the United States, after allowing improvements to be made on 
the public lands, hâve accepted or benefited by the same, of which 
there is no allégation in this case. See United States v. Doullut, 213 
F. 729, 130 C. C. A. 243. 

The decree of the court, entered in pursuance of the compromise, 
avoided, canceled, and annulled the patents that had been issued and 
the conveyances made thereunder, and restored to and declared the lands 
to be the property of the United States. This cancellation has the ef- 
fect of wiping out as though never existing the patents and convey- 
ances in question. Certainly Bradford under no law of Louisiana, no 
matter whether in good or bad faith, can recover against the United 
States for improvements made on public lands of the United States 
without the consent or authority of the United States, and where the 
United States hâve not in any wise accepted or benefited by the im- 
provements for which compensation is claimed. 

As the lands in question must, as an effect of the cancellation of the 
patents, be considered as continuously the public property of the United 
States, the United States cannot be held to repay taxes levied and paid 
under authority of the state of Louisiana. 

The decree appealed from is affirmed. 



DAIMLER IMPORT CO. v. DAIMLER MOTOREN GESELLSCHAFT. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 145. 

Oonteacts @=>305 — Construction — Modification — Waiver of Performance. 
An agreement by an importing company to pay the expense of returning 
a flre engine to Germany unless it should be sold within six montas held 
to hâve been waived by the manufacturer by demanding and receiving 
delivery of the engine in New York after bankruptcy proceedings had 
been commenc^d against the importer. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1398, 1399, 
1400, 1463, 1464, 1467-1475; Dec. Dig. <@=305.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

@=sFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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This cause cornes hère on pétition to revise an order of the District 
Court, Southern District of New York, holding that the Motor Com- 
pany was not entitled to recover or receive crédit for expenses incurred 
by it in shipping a certain fire engine f rom New York to Germany. 

_ Charles Oakes and G. B. De Luca, both of New York City, for pe- 
titioner. 

Ernest W. Kelsey, of New York City, for respondent. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. The engine had been sent hère for sale under a 
contract by the terms of which the Import Company undertook fully to 
insure it against fire and other risks and within six months either to 
return it in good condition to Germany free of any charge to the 
Motor Company or to pay for it by a remittance of 15,000 marks. 

The only question in the case is whether this contract was modified. 
The six months would expire December 18, 1912. Pétition in bank- 
ruptcy was filed and receiver appointed on October 21, 1912. As early 
as October 30th the Motor Company, through its attorneys hère, re- 
quested that the engine be delivered forthwith to them in New York, 
and persisted in such request, hoping that they could sell it hère. It 
was delivered to said attorneys herein December, 1912, and, not being 
able to sell it, they shipped it back to Germany, and now ask to be paid 
the expense of such shipment. 

We concur with Judge Hand in the conclusion that by demanding 
and accepting delivery hère, without reserving any right to compel the 
Import Company or its receiver to send it to Germany, delivery accord- 
ing to the terms was waived. 

The order is affirmed. ' . 



WOODCOCK v. CITY OF NEW ORLK'ANS. 
(Circuit Court of Appeals, Fifth Circuit April 26, 1915.) 

No. 2742. 

Dedication <§=19 — Sales witii Référence to Map or Plat. 

Wliere the owners of land made a plan of the property on which a 
vacant space was designated as "Samuel Place," and subsequently the 
owner of that part of the property including Samuel Place sold lots in 
accordance with the .plan, the "place" was thereby dedicated to the 
public. 

[Ed. Note. — For other cases, see Dedication, Cent. Dig. §§ 35, 37-i7 ; 
Dec. Dig. <g=»19.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action between Ernest E. Woodcock and the City of New Orléans. 
From a decree for the City, Woodcock appeals. Affirmed. 

<S=>For other cases see same topic & KEY-NUMBEB. in ail Key-Numbered LUgests & Indexes 
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Lyle Saxon and Walter S. Lewis, both of New Orléans, La., for 
appellant. 

I. D. Moore, City Atty., and John F. C. Waldo, Asst. City Atty., both 
of New Orléans, La., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The owners of the lower half of Cottage Planta- 
tion, Laurent Millaudon and Samuel Kohn, in 1849 authorized Au- 
gustus S. Phelps to make a plan of the property for the purpose of 
selling their interest in the same at auction. The plan proposed by 
Phelps was approved and signed by Millaudon and Kohn. A vacant 
space was delineated on the plan under the désignation of Samuel Place, 
the property in controversy. Samuel Kohn, the owner of that part of 
the estate which included Samuel Place, sold various lots in accord- 
ance with the Phelps plan. 

We think there is no doubt that the acts of the parties operated as 
a dedication of Samuel Place to the public. If acceptance of the dedi- 
cation was necessary, a question which it is not essential to décide, the 
enactments of the Législature, together with ordinances of the city, and 
other acts of proprietorship exercised by the city as shown by the 
record, sufficiently évidence such acceptance in behalf of the public. 
In a carefully prepared and clearly expressed report the master so 
held. His report was confirmed, and rightly confirmed, by the court. 

The decree of the District Court should be affirmed; and it is so 
ordered. 



RAILROAD STJPPLT CO. v. HART STEEL CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 1886. 

1. Patents <§=>328 — Validité and Infbingement — Railway Tie, Plate. 

The Wolhaupter patent, No. 538,809, for a railway tie plate, claim 8, 
covers broadly a tie plate having tle engaging flanges on the under side 
and rail supporting flanges on the upper side, each being an independent 
and distinct feature of the invention which may be infringed although 
the other, as descrlbed in the more spécifie and limited claims, is not. 
As so construed, the claim is not too broad, but covers a true combination 
which was not anticipated, discloses invention, and is valid. Also, held 
infringed. 

2. Patents (©=165 — Construction or Claims. 

In contemplation of law, each claim of a patent must be considered 
as setting forth a complète and independent invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
@=>165.] 

3. Patents <®=177 — Combinations— Combination oe Aggkegation of Pabts. 

To sustain a combination claim in a patent, it is not necessary that the 
natural action of each élément must by the action of the other éléments 

or other cases eee same topie & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



262 222 FEDERAL REPORTER 

upon it be converted into some sort of action other than its natural ac- 
tion, but it is suffieient if the éléments are associated in a unitary struc- 
ture and there co-operate to produce either a new mode of opération 
or a new resuit or the old resuit in a modifled and iinproved way. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 253, 254 ; Dec. 
Dig. <§=>177. 

Patentability of combinations of old éléments as dépendent on results 
attained, see note to National Tube Co. v. Aiken, 91 C. A. 123.] 

4. Patents <©=>45, 49 — Suit fok Infeingement— Evidence of Novet.tt and 

Utility. 

In a suit for infringement, the fact of infringement, if shown, may be 
accepted as évidence of utility as against défendant and also of novelty 
if the invention is an Important one in a commercial sensé. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 51-53, 59-02; 
Dec. Dig. <§=45, 49.] 

5. Patents ©=17 — Invention — Peioe Aet. 

In considering the question of invention, the disclosure of the patentée 
should as far as possible be excluded froni view, and to négative inven- 
tion a prior art device must disclose the idea of the patent so clearly that 
it would be apparent to a mechanic of ordinary intelligence who did not 
previously hâve such idea. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 16, 17; Dec. 
Dig. <s=»17.] 

6. Patents <®=312 — Validity — Peesumption fbom Gbant. 

The presumption of validity of a patent should be given more than 
formai récognition, and, before determining that the examiners of the 
Patent Office were in error and declaring its invalidity, the courts should 
consider the patentee's equities in bis business developed under its pre- 
sumptive validity and the place which the patented article has achieved 
in the fleld of practical art since the patent was granted. 

[Ed. Note.— -For other cases, see Patents, Cent. Dig. §§ 544-549; Dec, 
Dig. <®=3312.] 

7. Patents <§=328 — Validity and Infringement — Railway Tie Plate. 

The Wolhaupter patents, No. 691,332, claims 1, 2, and 3, and No. 
721,644, claims 7 and 9, each. for a spécifie and limited iuupro veinent on 
the railway Ue place of patent No. 538,809 to the same patentée, held not 
anticipated, valid, and infringed. 

8. Wobds and Phrases — "Rail Chaie." 

A "rail chair" is a device used where the ends of rails come together; 
it holds the separate rails firinly together and in alignment and so gives 
them the effect of being one continuous rail. 

9. PATE.NTS <S=>1 — WlIAT CONSTITtTTES. 

A "patent" is a contract between the government on behalf of the peu- 
ple and the patentée. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 1; Dec. Dig. 
<§=1. 

For other définitions, see Words and Phrases, First and Second Séries 
Patent.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Christian C. Kohl- 
saat, Judge. 

Suit in equity by the Railroad Supply Company against the Hart 
Steel Company and Guilford S. Wood. Decree for défendants, and 
complainant appeals. Reversed. 

For opinion below, see 193 Fed. 418. 

<S=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Taylor E. Brown, Charles C. Linthicum, and Clarence E. Mehlhope, 
ail of Chicago, 111., for appellant. 

Frank F. Reed and Edward S. Rogers, both of Chicago, 111. (Fred- 
erick P. Fish, of New York City, of counsel), for appellees. 

James Negley Cooke, of Pittsburgh, Pa., for défendant. 

Before BAKER and SEAMAN, Circuit Judges, and GEIGER, Dis- 
trict Judge. 

BAKER, Circuit Judge. Appellant failed in its suit to hold appel- 
lees as infringers of claim 8 of patent No. 538,809, May 7, 1895, and 
claims 1, 2 and 3 of patent No. 691,332, January 14, 1902, and claims 
7 and 9 of patent No. 721,644, February 24, 1903, ail granted to B. 
Wolhaupter, appellant's assignor. A report of the décision in the 
trial court is found in 193 Fed. 418. On a record identical with that 
now before us, the Court of Appeals of the Sixth Circuit, in Railroad 
Supply Co. v. Elyria Iron & Steel Co., 213 Fed. 789, 130 C. C. A. 447, 
adjudged that the claims in suit were void for lack of invention. While 
thèse décisions are entitled to, and hâve been given, great weight in 
our considération of the case, neither of them can be allowed to con- 
trol our judgment or relieve us in any degree f rom giving to the record 
a complète and independent investigation. We proceed to set forth 
the findings of fact and conclusions of law which lead us to hold that 
the claims are valid and infringed. 

[1] I. The inventions covered by the several claims in suit are sus- 
ceptible of joint use in one article, a railroad tie plate, and therefore 
the three patents are properly brought forward in one suit. Of the 
three, we deem the first the most important, the others being improve- 
ments of the tie plate covered by claim 8 of the first patent. That 
claim reads as follows: 

"8. A railway tie plate formed on the trader side with devices more or 
less sharpened adapted to penetrate and engage the tie, and on its upper 
side with a séries of flanges on which the rail rests, substantially as de- 
scribed." 

1. At the root of the case lies the inquiry whether it is true that: 

"Wolhaupter endeavored to cover a field of invention far wider than he 
was entitled to occupy, and the claim must be held void because it is broader 
than the real invention." 

This conclusion is based on the finding that: 

"The distinguishing feature of his device is not a séries of relatively nar- 
row, flat-topped, supporting surfaces suitably spaced apart, i. e., a corrugated 
top surface for the plate as distinguished froin a fiât or plain top surface ; 
for, in alluding to the permissible variations in construction, none of which 
was to départ from the prime object of his invention, which is the stepped 
flanges or lower stepped projections, he states that the flanges may be di- 
vided ; that instead of flanges stepped projections may be used ; that a 
square, instead of a beveled, plate may be employed, and the under flanges 
alone be stepped; that but one end of the plate need be stepped; or that 
flanges having one or more of their ends stepped might be applied to a flat 
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plate or to the numerous other constructions of plates then on the market. 
His top surface construction may be entirely omitted. Disregarding his thir- 
teentti claim, which relates wholly to spike noies, each of his remaining 13 
claims covers his lower flanges, and but 4 of thern mention bis upper fianges. 
The body of his plate may be changea, or may assume the form shown in 
some prior invention, but his stepped form of lower flanges or projections 
must be used, else his purpose to prolong the life of the tie cannot be attained. 
The language employed in his patent precludes the substitution for them of 
any alternative form. To locate his flanges parallel with the rail nécessi- 
tâtes an abandonnant of the 'prime object' and 'essential idea' of his inven- 
tion, which he declared to consist in providing a plate having on its uimcr 
side a séries of stepped flanges or projections arranged in a diagonal Une 
with respect to the rail flange." 

A reading of the spécification discloses very clearly, we believe, that 
instead of the patent merely describing one invention in which the 
prime object or essential idea consisted in providing on the under side 
of the tie plate a séries of stepped flanges or projections arranged in a 
diagonal line with respect to the rail flange, another invention was de- 
scribed, as distinct and separate an invention as if it had been con- 
tained in a separate patent, and it is in relation to this additional dis- 
closure that claim 8 and some other claims of the patent were framed. 
We subjoin Fig. 1 and Fig. 2 of the patent and under headings A and 
B those parts of the description and also the statements of invention 
which point to the separateness of the two subject-matters: 

~F~\c 1 A. "In carrying out the invention A 

represents the track rail, B the tie, and 
and G the tie plate. The plate ispref- 
erably, although not necessarily, f orin- 
ed into the shape shown more partie- 
ularly in Fig. 2, that is to say, what 
may be termed a trussed shape so that 
flanges are provided on both the under 
side as at c, eu, c^, es and top side as 
at c*. On the top side a way es for 
the rail or what may be termed the rail 
seat is provided. The flanges on the 
under side are preferably shaped with 
comparatively sharp edges c" so that 
they will readily enter and separate 
the grain of the tie. As will be seen 
when in position thèse under flanges 
extend parallel with the grain of the 
tie, the ends being substantially blunt 
or square and forining abutments to 
preveut so far as possible the plate 
froin creeplng along the tie. It will be 
observed that by tins form of plate 
there is much less opportunity or 
chance of buckling than with the ordi- 
nary fiât plate, since each point where the rail rests upon the plate is sup- 
ported and trussed by métal which is more or less on edge instead of on 
its side, thereby ïorming for each resting point of the rail two girders 
V joined at the apex by the top flanges c* where the rail rests. By the 
above construction also the wood between the flanges c, ci, c 2 , es will. 
because of the sloping of the approaching sides of the flanges, be compressed 
between the flanges, thereby greatly aiding in sustaining the weight put upon 
the plate, and also in excluding moisture froni the wood under the plate. 
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A form of plate such as I hâve just described Is also of materlal advantage 
in that I am enabled to make it much lighter in weight. In this constructi'on 
of plate with the same amount of material as is ordinarily used in tie plates 
a much stronger plate is obtained. Heretofore it has been a commercial 
necessity in order to get the price of plates where they could be sold for use 
on the cheaper grade of ties, to reduce and diminish as far as possible the 
material and consequently the weight of the plate. The resuit has been that 
with the plate flat and thin it has buckled when the rail pressure has been 
brought on it thereby damaglng the tie as well as rendering the plate useless 
as a bearing for the rail; but in rny construction since the points where 
the raiL rests are supported by meta] more or less in upright position the 
plate is greatly strengthened without addition of weight. So also, by a con- 
struction as above, the top of the plate where the rail is seated comprises a sé- 
ries of flat portions with a séries of dépressions between, so that while there is 
abundant wearing surface between the rail and plate, there is space for sand, 
cinders, etc., to work out. Again, thèse dépressions permit the draining oflf 
of water and moisture so that in cold weather the top of the plate, particu- 
larly the space between the rail and plate, is not covered with ice and the 
friction between the rail and plate thereby either lessened or obviated en- 
tirely." 

And it was with respect to the above-quoted particularized descrip- 
tion that the patentée made the following gênerai statement of inven- 
tion: 

A. "The invention further contemplâtes a form of plate provided with top 
and under flanges which shall be extreinely strong in its construction and 
effective in its designed use, and yet easily rolled or formed into shape as 
well as very light weight." 

And upon this gênerai statement of invention and particularized de- 
scription the patentée based not only claim 8, which by its terms is not 
limited to the preferred trussed shape shown in Fig. 2, but also other 
claims in which the trussed form and other détails of construction are 
covered. Of thèse latter claims we quote 10 and 1 1 as illustrative : 

"10. A railvvay tie plate the body of which is formed into a séries of arch- 
es, the lower edges of said arches being provided with tie entering and en- 
gaging devices or flanges, substantially as described. 

"11. A railway tie plate the body of which is formed into a séries of arch- 
es the lower e'dges of which are provided with tie entering and engaging 
flanges, and the upper side of the plate having a séries of dépressions verticale 
ly above said engaging flanges, substantially as described." 

B. "I will now describe the second feature of the invention, viz., the ability 
to adjust the plate to take up any widening of the gauge due to the latéral 
movement of the plate and rail. The ends of the engaging flanges on the 
under side of the plate are regularly stepped or eut on a diagonal Une as 
compared with the rail flange. It is of course obvious that the ends of the 
flanges might be eut on this diagonal line or the entire end of the plate eut 
in this way. In my présent drawings I hâve shown the latter construction, 
the entire end of the plate being sheared diagonally as at D." (Then fol- 
lows a particular description of the stepped flanges on the under side of 
the plate, which for présent purposes can be sufficiently understood from an 
examination of Fig. 1, after which the spécification proceeds.) 

"It is obvious that the construction just described is susceptible of many 
changes, and the prime object of the invention still be attained. For in- 
stance, the under flanges might be divided, or instead of flanges they might be 
merely projections and the plate instead of having its end beveled might be 
square, and the under flanges alone be stepped; or but a single end of 
the plate need be stepped; or the flanges having one or more of their ends 
stepped might be applied to a flat plate or to the numerous other construc- 
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tlons of plates now on the market. In ail of the above-named variations the 
principle employed is the same and each would embody the essential idea 
of my invention which consiste in providing a plate on its under side with 
a séries of stepped flanges or projections that is to say, flanges or projec- 
tions arranged on a diagonal Une with respect to the rail flange." 

With respect to the subject-matter of stepped flanges on the under 
side of the plate the inventor made the following gênerai statement of 
invention : 

B. "My invention has for its object the production of a plate which, while 
being provided with the top flange to receive the thrust of the rail, is so con- 
structed on its under side that, after it has been moved by the latéral pres- 
sure of the rail, it, together with the rail, can be easily moved back to the 
proper position to maintain the gauge, and be held in that position even more 
firmly than when originally laid." 

And upon this gênerai statement of invention and particularized de- 
scription the patentée made several claims to features of the stepped 
flanges on the under side of the plate. We quote claim 1 as an ex- 
ample : 

"1. The combination with the rail and tie of the tie plate provided with a 
séries of stepped tie-engaging flanges or projections on the under side, each 
arranged to fit into the perforation made by the flange or projection uext 
adjacent, whereby when the plate is shit'ted transversely of the tie it is also 
shifted longitudinally thereof, substantially as described." 

It is thus made clear, we believe, that a serious error is committed 
in saying that the stepped flanges on the under side of the plate is the 
prime object and essential idea of the patent. Undoubtedly such a con- 
struction is the prime object and essential idea of one of the two sep- 
arate inventive concepts disclosed and claimed in the patent. Both in- 
ventive concepts contemplate the production of a complète tie plate, 
and both concepts are embodied in combination claims; but it is only 
with respect to the concept of stepped flanges on the under side of the 
plate that the patentée makes the statement that many changes of con- 
struction might be made without departing from the prime object of the 
invention, as for instance applying the stepped flanges to a plate having 
a flat top. 

Turning now to claim 8, we perceive that the subject-matter is a 
railway tie plate formed on the under side with devices more or less 
sharpened adapted to penetrate and engage the tie, and on its upper 
side with a séries of flanges on which the rail rests. Advantages in 
having a séries of flanges on the upper side of the plate for the rail 
to rest upon are clearly pointed out in the part of the spécification 
which we hâve quoted under the heading A. Thèse advantages are 
manifestly independent of the character of the tie-engaging flanges 
on the under side of the plate. Claim 8 very clearly, we think, under- 
takes to stake out a monopoly of having rail-supporting flanges on the 
upper side of any railway tie plate on the under surface of which are 
devices of any sort adapted to penetrate and engage the tie. The ob- 
jects to be attained by the rail-supporting flanges were separate and 
distinct from those to be accomplished by the stepped arrangement of 
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the tie-engaging flanges. The mental concepts were différent, and 
their coming into being was in no wise dépendent upon each other. 
Therefore it is inadmissible, in our judgment, to read into claim 8 that 
part of the spécification which is devoted to the stepped arrangement 
of the tie-engaging flanges and thus limit the right of the inventor to 
hold a monopoly of the rail-supporting flanges in a railway tie plate 
unless that tie plate also embodies the independent concept of the step- 
ped arrangement of the tie-engaging flanges. 

And inasmuch as it was confessedly old in the art to hâve on tie 
plates tie-engaging devices that ran parallel with the grain of the tie 
and also across the grain, there is nothing in the prior art or in the 
patent itself that requires the tie-engaging devices of claim 8 to be 
parallel with the grain of the tie or across the grain, and assuredly 
nothing that requires them to be the stepped tie-engaging flanges of 
claim 1. 

[2] Nor is the tie plate of claim 8 to be limited to a construction 
in which the dépressions between the rail-supporting flanges are ver- 
tically above the tie-engaging flanges, nor to a construction wherein 
the body of the plate is formed into a séries of arches. This is so 
because the alignment of the dépressions on the upper side with the 
flanges on the under side is covered by claim 11, and the formation of 
the body of the plate into a séries of arches is covered by claim 10; 
and because in contemplation of Iaw each claim of the patent must be 
considered as setting forth a complète and independent invention. 
Leeds & Catlin v. Victor Talking Machine Co., 213 U. S. 301, 29 Sup. 
Ct. 495, 53 L. Ed. 805 ; Celluloid Mfg. Co. v. Zylonite Brush & Comb 
Co. (C. C.) 27 Fed. 291 ; Chicago Woodenware Co. v. Miller Ladder 
Co., 133 Fed. 541, 66 C. C. A. 517; Twentieth Centurv Heating & Ven- 
tilating Co. v. Taplin, Rice-Clerkin Co., 181 Fed. 96, 104 C. C. A. 156. 
To construe claim 8 as being the same as either claim 10 or claim 11 
would be to déclare claim 8 void as a duplication. Such a course should 
not be pursued unless it cannot fairly be avoided. In the présent in- 
stance not only can it fairly be avoided, but further the spécification 
clearly requires a differentiation of claim 8 from the other claims of 
the patent. In quotation A the patentée shows that the form portrayed 
in Fig. 2 and particularly described by référence letters was only the 
preferred form — preferred because, while embodying the gênerai char- 
acteristics and the law of the structure covered by claim 8 with re- 
spect to rail-supporting flanges on the upper side of a plate having on 
its under side any sort of tie-engaging devices, it also enabled the mak- 
er to embody at the same time the stepped arrangement of the lower 
flanges described and claimed in other parts of the patent. 

We therefore conclude that the Patent Office was right in determin- 
ing that there was a sufficient description and disclosure of invention 
to support claim 8 as presented ; and, further, that claim 8 should be 
given its prima facie value unless matters outside the patent make such 
a construction impossible. 

[3] 2. A contention is made that the association of éléments in 
claim 8 does not constitute a true mechanical combination, but is mere- 
ly an aggregation. In Pickering v. McCullough, 104 U. S. 310, 318, 26 
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L. Ed. 749, the one statement of Mr. Justice Matthews that, "in a pat- 
entable combination of old éléments, ail the constituents must so 
enter into it as that each qualifies every other," if separated from the 
context and taken to mean that the natural action of each élément must 
by the action of the other éléments upon it be converted into some sort 
of action other than its natural action, secms to hâve gone too far. The 
Patent Office lias continued to grant and the patent courts hâve con- 
tinued to sustain combination claims on the theory that it is sufficient 
if the éléments are associated in a unitary structure and there co-op- 
erate to produce either a new mode of opération or a new resuit or 
the old resuit in a modified and improved way. In Oshkosh Grass 
Matting Co. v. Waite Grass Carpet Co., 207 Fed. 937, 125 C. C. A. 
385, we upheld, against the défense of aggregation, in a machine 
for making grass twine, claims for combinations of "means for forc- 
ing the material forwardly, a funnel into which the material is re- 
ceived, compression-rolls adapted to receive the material therebetween 
after said material leaves the funnel, and means, after the material 
is compressed, for wrapping a twine therearound," although it is ap- 
parent that the natural action of the feeding means could not be 
changed into some other sort of action by the subséquent action of the 
compression-rolls or by the still later action of the twine mechanism. 
In short, the action of no one of the éléments could or did in any wise 
affect the inhérent law of action of any of the other éléments. But 
because the grass twine machine was a unitary structure and because 
ail of the éléments co-operated to produce an improved grass twine, 
the défense of aggregation was overruled. And in Krell Auto Grand 
Piano Co. v. Story & Clark Co., 207 Fed. 946, 125 C. C. A. 394, cit- 
ing Burdett-Rowntree Mfg. Co. v. Standard Plunger Elevator Co., 196 
Fed. 43, 197 Fed. 743, 117 C. C. A. 206, and other cases, we upheld, 
against the défense of aggregation, in an automatic player piano, claims 
for the combination of the controlling levers with the fall-board, al- 
though no coaction between those éléments was possible except through 
the médiation of the operator. In the instant case there is a unitary 
structure in which ail of the éléments of claim 8 co-operate to pro- 
duce a new tie plate with new and improved qualities. We are there- 
fore of the opinion that, if claim 8 is to be overthrown, it must be on 
account of some other défense. 

[4] 3. The utility of the invention is abundantly demonstrated by 
the instant and growing demand, amounting at the beginning of this 
suit to over 40,000,000 plates a year, and is f urther shown by appel- 
lees' move to share in this commercial success in the face of the cer- 
tainty of vigorous and expensive ljtigation. This last-mentioned fact 
might also be taken as sufficient to évince the novelty of appellant's 
structure, since appellees probably would not venture on the possibility 
of being convicted of trespass if they could hâve found upon the public 
commons what would serve their commercial purposes. And an ex- 
amination of the 70-odd patents in the record leaves no doubt that ap- 
pellant produced something that in fact was new. The real question 
at this point in the case is whether the inventive faculty or no more 
than the skill of the mechanic was employed in producing the new 
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thing, tor, as declared in Bâtes v. Coe, 98 U. S. 48, 25 L. Ed. 68, an- 
ticipation or déniai of novelty of a combination claim cannot be based 
upon picking and choosing pièces hère and there from prior patents 
and publications and thus showing that each of the éléments was old. 
The real test is whether the mental concepts that are distinctly dis- 
closed in and by the laws of the prior nonanticipatory patents and pub- 
lications left no room for a new and independent mental conception in 
bringing into working form the new machine or product or process un- 
der investigation. 

An analysis of ail the prior patents we deem unnecessary. If the 
strongest références cannot prevail, it would be profitless to review 
the others. Two classes of références will be noticed, rail chairs and 
tie plates : 

(a) Patent No. 142,020, August 19, 1873, to Hudson, and patent No. 
203,570, May 14, 1878, to Wells are the strongest références of the rail 
chair class. Fig. 2 of the Hudson patent is as follows : 

[8] The projection from the un- 
der side of the rail chair is not a 
device "more or less sharpened 
adapted to penetrate and engage 
the tie" ; it is a heavy rectangular 
rib made to fit snugly into a corre- 
sponding dépression eut into the tie 
in advance. And the upper side of 
this Hudson chair is not provided 
with "a séries of flanges on which 
the rail rests," for the dépression in 
the upper surface of the chair so 
corresponds with the snugly fitting rib depending from the rail that 
the rail throughout its breadth is seated in uniform contact with the 
chair. The Hudson patent, in our judgment, furnished no light to 
those concerned with the problem of producing an efficient tie plate. 
As wooden ties became more and more expensive and as rails and 
trains and traffic became heavier and heavier, the cutting of the ties 
by the action of the rail Mange due to the wave motion of the track 
became a very serious matter. The shingles or flat plates of wood with 
which the practical tie plate art began were soon found to be insuffi- 
cient. Thèse were succeeded by flat plates of iron, and down to Wol- 
haupter's time the best that the practical art had was an iron tie plate 
having a flat upper surface and having tie engaging projections on the 
under side. Physical exhibits in this case show that thèse flat plates 
became warped or worn through in a comparatively short time. The 
wearing relation between the rail and tie plate is the same as between 
the rail and the tie; but with rail chairs the situation is différent. 
"Rail chairs" are devices used where the ends of rails come together ; 
they are intended to hold the separate rails firmly together and in align- 
ment and so give them as far as possible the effect of being one con- 
tinuous rail; they are bolted or otherwise permanently and securely 
affixed to the rail ; and so, as far as cutting or grinding action between 
the rail and the tie caused by the wave motion of the track is concern- 
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ed, they belong with the rail. Tie plates are intended to protect the 
wooden ties from being worn and eut by the action of the flange of 
the T-rail due to the wave motion of the track ; they are laid upon the 
surface of the ties and are attached thereto by means of tie-engaging 
projections ; spike holes are provided in the plates through which are 
driven the spikes whose heads clamp over the flange of the T-rail ; and 
so, as far as cutting or grinding action between the rail and the tie 
caused by the wave motion of the track is concerned, they belong with 
the tie. And thus, due to the wave motion of the track, water and sand 
or grit would get in between the rail and the surface of the flat tie plate 
and would grind and destroy the métal. This was a known condition 
of the practical tie plate art; but the record does not show that this 
same condition had to be met by workers in the rail chair art, and 
the law of the rail chair structure would seem to exclude it; and it 
was not until after Wolhaupter's disclosure that any mechanic, ex- 
pert or otherwise, claims to hâve discovered in the 22 year older Hud- 
son patent any instruction regarding the way in which to build an 
efficient tie plate. 

Figs. 1 and 3 of the Wells patent are as follows : 




This chair, as Wells directed it to be made, extends over four ties. 
The depending rib B is not a device "more or less sharpened adapted 
to penetrate and engage the ties" ; it is a rectangular projection, about 
one-half as broad as the head of the rail, and made to fit snugly into 
a prepared channel eut across the body of the tie ; the channel in the 
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tie is of such a depth as manifestly to weaken it; the purpose of the 
depending rib is to prevent latéral displacement of the chair and to 
impart increased strength and stiffness to the central portion of the 
chair ; this strengthening function is called into play where the depend- 
ing rib acts as a girder f rom tie to tie ; and it is theref ore a clear de- 
parture from the law of the structure to eut from Wells's chair a pièce 
the width of a tie and then call the rib or girder E a device in a tie 
plate adapted to penetrate and engage the tie. The rail is supported up- 
on the ledges F,. F *, and C. Thèse ledges resuit from the présence of 
the grooves B which, as the patentée says, enable the chair to be made 
much lighter than the ordinary chair and which also serve as récep- 
tacles for sand and grit which may enter between the chair and the 
rail. But inasmuch as Wells's device was a rail chair extending over 
four ties, a distance of about 5 feet, it seems fairly clear to us that 
Wells never had in mind, and the record does not show that the rail- 
way chair art was ever concerned with, overcoming the emery-like 
grinding and cutting action upon the tie or upon armor on the tie as 
that action is brought into play upon the ties successively by the wave 
motion of the track. For, though Wells's chair may not be as securely 
and inevitably made a part of the rail as is the case with Hudson's 
chair, yet it is clear that Wells intended the law of his structure to be 
that the chair should be part of the rail, just as a tie plate is a part 
of the tie. The sides D extend up fiush with the upper surface of the 
flange of the rail; the spikes shown in Fig. 3 and described in the 
spécification are not the ordinary rail spikes, but are specially made of 
such a width as to lock the rail into the chair ; and, though this lock- 
ing might not be as efficient as the permanent bolts in the Hudson 
chair which was of no greater length than the width of the tie, yet by 
reason of the greater length of the chair as specified by Wells, probably 
the locking was in fact just as effectuai, and there is no doubt that 
Wells intended the rail to be locked securely in the chair. If this is so, 
then the upper surface of the tie plate of claim 8 was distinctly novel 
in itself. But this is not vital to the validity of the claim. The claim 
is for a combination, and it is very évident that the devices of both 
Hudson and Wells would hâve to be redesigned, reorganized, and re- 
built in order to bring into existence the combination of claim 8. That 
something more than the skill of a mechanic who was acting in the line 
of the teaching of thèse patents was required to produce the effi- 
cient tie plate of claim 8 might be inferred from the great lapse of 
time between Hudson and Wells and the disclosure of Wolhaupter, 
during which time the need of an efficient tie plate was recogniz- 
ed by many skillful persons engaged in improving the roadbeds of 
railroads; but the fact is really demonstrated by the practical devel- 
opment of the tie plate art. 

(b) Prior to 1870 the tie protector was a wooden shingle or plate. 
From about 1870 to 1880 a simple métal plate with flat top and flat 
bottom was used. Between 1880 and 1895, when Wolhaupter made 
his disclosure, a channel plate of equal thickness throughout which fitted 
over the tie like a cap, a flat topped plate with tie-engaging devices 
on the bottom, a plate flat on the top and bottom with a shoulder on 
the top to resist latéral pressure of the rail, and the same sort of a 
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plate with tie-engaging devices on the bottom, were in actual use ; but 
never prior to Wolhaupter had the tie plate of daim 8 been produced. 
And since then the entire development lias been along the line of im- 
proving the tie plate of claim 8. If the redesigning and reorganization 
of the rail chairs of Hudson and Wells was so obvious, why did not 
some one of the many men who were interested in the improvement of 
the roadbeds of the 1,300 railroads of our country bring forward this 
combination which has proven to be so désirable? 

In addition to the prior practical art, some prior patents need to be 
noted. Fig. 2 of the Goldie patent, No. 485,030, October 25, 1892, is 
as follows: 

The draftsman has indicated a 
space between the bottom of the 
rail flange and the top of the cen- 
tral portion of the tie plate, but this 
is contrary to the intention that 
Goldie had in mind. Ile points 
out that the under surface of the 
rail flange is slightly raised in the 
middle and that the dépression in 
the tie plate is made to accommo- 
date the bottom of the rail so form- 
ed, and in this way a nrm and solid 
bearing for the rail is afforded throughout the width of the rail flange. 
Physical exhibits showing the resuit of the actual use of this tie plate 
demonstrate that Goldie's idea accorded with the fact, and that the rail 
actually bears fully upon the tie plate throughout the width of the 
rail flange. The manufacture of this plate, as the patentée thereof 
himself testified, was abandoned, and its use was entirely superseded 
by the Wolhaupter plate. 

Patent No. 494,692, April 4, 1893, to Reece, is for a method of mak- 
ing railroad tie plates. At one step in the process of manufacture 
there are flanges at each edge which might be rail supports if they were 
left in the completed plate. But the next step in the manufacture cuts 
away thèse flanges at the part where the rail is seated, and the rail rests 
upon the flat surface of a plate of uniform thickness, except that there 
are two holes left in the plate by the process of cutting away the 
flanges. It is difncult to see how Reece, by cutting away what other- 
wise might be rail-supporting flanges, was instructing the ordinary 
mechanic how to make a tie plate having on its upper side a séries of 
flanges on which the rail rests, much less instructing him in regard to 
the desirability of such flanges. 

Wilson's tie plate, described in patent No. 522,867, July 10, 1894, 
is made in several pièces. One part of Wilson's tie plate, by reorganiz- 
ing it in the light of Wolhaupter's disclosure, might be made into some- 
thing similar; but, when the whole plate is put together as Wilson 
instructed it to be, the rail rests upon a flat plate of uniform thickness 
throughout. 

So far there has been found in neither the practical nor the paper 
prior art any tie plate which approached the idea of having rail-sup- 
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porting projections upon the upper surface of a plate. Figs. 1 and 4 
of the Dunham patent No. 469,386, are as follows: 

This corrugated plate is 
of _uniform thickness 
throughout. Two purposes 
were to be served by the 
corrugations : First, the 
patentée says that a corru- 
gated plate three-sixteenths 
of an inch thick will be 
stiffer and better adapted to 
resist the bending or buck- 
ling strain to which it is 
subjected by the weight of 
the rolling stock than a flat 
plate which is five-eighths 
of an inch thick. This tie plate never made any appearance in the 
practical art. The testimony of practical men convinces us that Dun- 
ham's three-sixteenths of an inch material would either break or flat- 
ten out under the weight to which it would hâve been subjected in 
actual use at the date of the application, and since that time the strains 
hâve greatly increased. Second, the corrugations were to afford air 
spaces between the bottom of the plate and the tie to obviate the decay 
of the wood. Regarding the bottom formation of this tie plate of uni- 
form thickness, it is to be noted that the corrugations could not be 
tie-penetrating and tie-engaging devices, else the air spaces would 
be lacking and the plate would fit tightly upon the wood as in Wol- 
haupter's plate. Regarding the upper surface, no suggestion with re- 
spect to the corrugations is made except that thus the plate may be 
made lighter and stronger. And that the character of the upper sur- 
face was not material is shown by the patentee's statement in connec- 
tion with Fig. 4 that a plate with a flat upper surface corresponds fully 
to his invention. In our judgment nothing in this paper patent cor- 
responds in letter or in spirit to the tie plate of claim 8. 

[5] 4. The law which we believe is applicable to thèse facts has 
been frequently declared and may be briefly summarized. Invention 
of a combination does not lie in gathering up the éléments that are 
employed, but consists in first conceiving that a new and désirable 
resuit may be attained by bringing about a relationship of éléments 
which no one has before perceived and then going forth to find the 
things that may be utilized in the new required relationship. In an old 
and well-developed field the apparent simplicity of a new device is 
often the highest évidence of inventive genius. So far as human minds 
are able, judges should exclude from view the disclosure of the pat- 
entée, should regard the patentee's problem as of a time antedating the 
application, and should therefore not too readily accept the ex post 
facto wisdom of the bystander. Prior art structures are to be exam- 
ined in view of the purposes and laws of such structures. It is not 
enough that a prior art device approach very near the idea of the 
patent in suit ; it must so clearly disclose the idea that it would be ap- 
222 F.— 18 
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parent to a mechanic of ordinary intelligence who was not examining 
the device for the purpose of discovering in it the idea of the patent. 
For, if he already had that idea, he would not be getting it from the 
prior art device, but from his own imagination or some other source. 
Clough v. Barker, 106 U. S. 166, 1 Sup. Ct. 188, 27 L. Ed. 134; Top- 
liff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658; Potts 
v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275; Diamond 
Rubber Co. v. Consolidated Tire Co., 220 U. S. 428, 31 Sup. Ct. 444 
55 L. Ed. 527; Ryan v. Goodwin, 3 Sumn. 514, Fed. Cas. No. 12,186 
Régent Mfg. Co. v. Penn. Elec. Co., 121 Fed. 80, 57 C. C. A. 334 
Faries Mfg. Co. v. Brown & Co., 121 Fed. 547, 57 C. C. A. 609; Idéal 
Stopper Co. v. Crown Cork & Seal Co., 131 Fed. 244, 65 C. C. A. 
436; Wm. B. Scaife & Sons Co. v. Falls City Woolen Mills, 209 Fed. 
210, 126 C. C. A. 304. 

[6, 9] Another considération is the presumptive validity of a pat- 
ent. From long and continued répétition of the phrase the members of 
the patent bar and of the patent bench sometimes may seem to get 
into the condition of the man who repeats a word over and over un- 
til it fails to convey any meaning to his mind. But this presump- 
tion should be given more than formai récognition. A "patent" is a 
contract between the government on behalf of the people and the pat- 
entée. The grant of a patent might hâve been made conclusive évi- 
dence of its validity except against suits by the government for f raud 
or mutual mistake in the issuance. But the fact that certain défenses 
are left open to the individual should not make us lose sight of the na- 
ture of the presumption that attaches to the grant. Not merely lias 
the application been examined on behalf of ail the people by experts 
who hâve access to ail the prior patents and publications of the world; 
not only has the applicant spent his time and invested his money in 
procuring the patent ; but in most of the important cases the patentée 
and those working under him hâve invested very large sums in build- 
ings and machinery and hâve expended other large sums and put in 
great energy and effort to build up, by advertising and salesmanship, 
a profitable business. And this is done before any one challenges the 
presumptive validity of the patent. Courts therefore should not view 
the application as of the date of its filing and constitute themselves in- 
to a board of reviewing examiners and on nicely balanced considéra- 
tions find that the Patent Office examiners were in error; but they 
should consider the patentee's equities in his business which has devel- 
oped under the presumptive validity of the patent, should give heed 
to the place achieved by the patented article in the field of the practical 
art since the date of the patent, and should therefore décline to sustain 
the défense of noninvention and to strike down the patent and the busi- 
ness built upon it unless that défense has been established beyond a 
reasonable doubt. In this case we find that the appellees hâve not so 
maintained their défense. 

[7] II. Claims 1, 2, and 3 of the second patent read as follows: 

"1. A railway tie plate provided on its upper side with one or more flanges 
on which the rail may rest or by which it is directly sustained and on the 
under side with one or more tie-engaging flanges extending parallel with 
the upper flanges and directly beneath the latter, substantially as described 
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"2. A railway tie plate provided on its upper side with one or more flanges 
on which the rail may rest and by, which it is directly sustained and on the 
under side with one or more tie-engaging flanges extending parallel with 
the upper flanges and directly beneath the latter and sharpened to permit 
them to readily enter the tie, substantially as deseribed. 

"3. A railway tie plate provided on its upper side with one or more flanges 
on which the rail may rest and by which it is directly sustained, on the 
underside with one or more sharpened tie-engaging flanges extending parallel 
with the upper flanges and directly beneath the latter, and on the upper side 
with an additional flange or flanges extending above the plane of the rail- 
sustaining flanges and adapted to receive the latéral thrust of the rail, sub- 
stantially as deseribed." 

In the prior art the nearest référence is the first Wolhaupter pat- 
ent, which shows a tie plate having rail-supporting and tie-engaging 
flanges. The claims now in question are for a spécifie and limited im- 
provement of the first Wolhaupter tie plate. By limiting the con- 
struction to one wherein the tie-engaging flanges are parallel with and 
directly beneath the rail-supporting flanges greater strength was ob- 
tained. Nothing in the prior art anticipâtes this particular construc- 
tion. Of course the idea may be the same as that which induces the 
placing of the columns on one floor of a building immediately beneath 
the columns on the upper floor. But the question hère, as was the case 
with the first patent, is one of invention, whether it involved more 
than mechanical skill to perceive that such a gênerai strengthening 
principle might be brought into the relationship between the éléments 
of a tie plate, and then practically to organize the new structure. The 
prompt acceptance of this idea, the commercial success to which this 
idea has contributed, and the fact that seven years elapsed after Wol- 
haupter had disclosed the gênerai combination before any of the nu- 
merous engineers interested in railroad construction perceived the 
possibilities of such a relationship, lead us to résolve any doubt that 
might be created by the apparent simplicity of the step, in favor of 
the validity of the patent. 

III. Claims 7 and 9 of the third patent are in thèse words: 

"7. A tie plate provided in its rail-supporting surface with transverse 
grooves or channels, and at one margin of said supporting-surface with a 
trausverse rail-abutting shoulder." 

"9. A tie plate provided in its rail-supporting surface with transverse 
grooves or channels, reaching to the edge of the plate, and at one margin of 
said surface a transverse rail-abutting shoukler." 

Hère again is a spécifie and limited improvement upon the original 
Wolhaupter tie plate. The invention does not consist in putting a 
rail-abutting shoulder upon a tie plate. And the concession that rail- 
abutting shoulders were old in the tie plate art présents no obstruc- 
tion to the validity of a claim in which the rail-abutting shoulder is 
one of several éléments. In this instance, also, the question is whether 
invention was involved in producing this spécifie and limited combi- 
nation. No prior structure of the practical or of the paper art either 
meets thèse limited claims or suggests, ont of ail possible relationships 
of the éléments, the particular relationship that is hère claimed. For 
the reasons stated in connection with the other patents we are unable 
to find that the défense of noninvention is properly sustained. 
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IV. In developing its commercial tie plate, appellant dropped from 
view many of the separate inventions embodied in other claims of thèse 
patents ; but it brought into one structure the several inventions of 
the claims in suit. We hâve found that none of thèse claims is nulliiïed 
by the prior art or limited by anything more than its own terms. So 
respecting infringement the question is whether thèse claims read upon 
the structure put forth by the appellees. A photographie reproduction 
of appellees' tie plate is as follows: 

As this tie plate is substantially a 
copy of appellant's commercial struc- 
ture, the real inquiry is whether ap- 
pellant lias abandoned its own inven- 
tions. To us it seems clear that this 
tie plate responds in letter and in 
spirit to the terms and meaning of the 
claims in suit. We hâve no difficulty 
in perceiving a railway tie plate form- 
ed on the under side with devices 
more or less sharpened adapted to 
penetrate and engage the tie and on 
its upper side with a séries of flanges 
on which the rail rests. We also ob- 
serve that the tie-engaging flanges extend parallel with and are di- 
rectly beneath the rail-supporting flanges. It is likewise obvious that 
there is the spécifie and limited relationship of having the rail-abut- 
ting shoulder at one margin of and parallel with the rail-supporting 
flanges and of having both the rail-abutting flange and the rail-sup- 
porting flanges transverse to the tie. 

The decree is reversed, with the direction to order an accounting 
on the claim of the first patent and to enter an injunction and order an 
accounting on the claims of the second and third patents. 




AUTOPIANO CO. v. AMERICAN PLAYER ACTION CO. 
(Circuit Court of Appeals, Second Circuit February 9, 1915.) 

No. 118. 

1. Patents @=328 — Validity — Note Sheet Guide fob Self-Playing Pianos. 

The O'Connor reissue patent, No. 13,398 (original No. 789,053), for a per- 
forated note sheet guide for player pianos, covers a pioneer invention, and 
is entitled to a libéral construction and a broad range of équivalents. 

2. Patents <S=>134 — Reissues — Construction of Statute. 

Rev. St. § 4916 (Comp. St. 1913, § 9461), authorizing reissue of a patent 
when error bas arisen "through inadvertence, accident or mistake, and 
without fraud or deceptive intention," is intended for relief of meritori- 
ous inventors who are likely to lose their invention through some acci- 
dent or mistake, and when no intervening rights appear should be literally 
construed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 197; Dec. Dig. 
<©=>134.] 

*=»For other cases see same toplo & KEY-NUMBER ta ail Key-Numbered Digests & Indexe» 
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3. Patents ©=>146 — Reissue — Reinstatement of Obiginal Claims in Sec- 
ond Reissue— Infbingement. 

A claini of an original patent may be reinstated in a second reissue, al- 
though omitted f rom a first reissue ; but in such case one who com- 
menced the manufacture and sale of a device when the first reissue was 
in force cannot be held an infringer of such claims in the second reissue. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 218, 219; Dec. 
Dig. <@=ol46.J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing the bill in a suit for 
infringement of patent. The patent is reissue No. 13,398, granted to 
complainant April 2, 1912, for an invention made by James O'Connor 
on a "perforated note sheet guide." The original patent, No. 789,053, 
dated May 2, 1905, was before this court in Autopiano Co. v. Am- 
phion Piano Co., 186 Fed. 159, 108 C. C. A. 291. We sustained a dé- 
cision of Judge Hand, which held the original patent valid, but not 
infringed by the device then before the court. 

L. W. Southgate, of New York City, for appellant. 
D. A. Usina, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The opinions of Judge Hand and 
Judge Mayer 1 set f orth in détail the device of the patent and may be 
ref erred to. The apparatus of the patent relates to self-playing pianos, 
in which the keys are put in action by drawing a perforated note sheet 
transversely over a tracker bar which contains a séries of apertures, 
each communicating by a tube to the pneumatic device for operating 
the corresponding striker of the note. As the perforations uncover the 
apertures in séquence the proper actions are successively struck in order 
to render the musical composition. It is of suprême importance that 
the note sheet register always with the tracker bar, so that each per- 
foration will corne only over the particular aperture for which it is 
eut. There is a tendency in playing a long pièce for the note sheet 
to shift sideways over the tracker bar; a tendency which must be at 
once overcome. This is a very délicate opération, involving the attain- 
ment of accuracy in order to be commercially successful. Restoration 
of register may be effected, either by shifting the note sheet back to 
its old position, or by shifting the tracker bar to a position in proper 
register with the note sheet. The patent discloses and describes both 
methods. 

The invention of O'Connor was a highly meritorious one and broadly 
new. The prior art contains nothing which should require it to be nar- 
rowly construed. Judge Mayer says: 

"It undoubtedly represents the first automatic adjusting device which will 
maintain automatically correct latéral register between the note sheet and 
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the tracker bar." "Complainant and its lieensee were the flrst to produce a 
successful piano player which would operate properly ail the 88 actions of a 
piano." 

The record abundantly sustains thèse findings. In the patent, orig- 
inal and reissue alike, what is shown is a device consisting of two bel- 
lows motors; each motor is operated by air rushing into it through 
a tube ; each tube leads to an aperture in the tracker bar. When such 
aperture is covered by the note sheet, no air rushes in and nothing 
happens. When by a sidewise slip of the note sheet one of the aper- 
tures is uncovered, air enters and the bellows motor with which the 
aperture is connected is put in action, moving the tracker bar in one 
direction; such movement at once re-covering the aperture and putting 
that bellows motor out of commission. A shifting of the note sheet 
towards the other side produces similar action by the other bellows 
motor; one motor moving the tracker bar to the left, and the other 
moving it to the right. In this way a perfect register is maintained 
throughout the entire forward movement of the note sheet, and the 
note apertures always register with note perforations. 

The claims hère in controversy are thèse : 

3. The combination with the marginal surface of a traveling sheet, or web, 
of means for guiding or restoring the web to its normal path when diverted 
therefrom, a tracker bar, and means contacting with the marginal surface of 
the web and held out of opération when the web is in its normal position, for 
inaugurating the opération of the guiding means. 

5. The combination, with a traveling sheet or web, of a tracker bar and 
means, maintained in inoperative condition by the sheet when in its normal 
position, for restoring the normal relation of the sheet and the tracker bar 
when uncovered by the edge of the sheet 

8. In a web-driving apparatus, means for restoring the web and the ap- 
paratus into normal relations when deflected therefrom, consisting of rolls 
for guiding the web, and a tracker bar provided with an aperture adjacent 
to and within the normal position of the web so as to be covered thereby, and 
pneumatic devices, the opération of which is inaugurated by the uncovering 
of the aperture, for restoring the web or the tracker bar to normal position. 

19. The combination, with a traveler sheet or web, of a tracker bar, and 
means, maintained in inoperative condition by the sheet when in its normal 
position, for restoring the normal relation of the sheet and the tracker bar 
when uncovered by the sheet. 

21. The combination of a tracker bar having a séries of music apertures, 
means for drawing a perforated note sheet forward over the tracker bar, a 
pneumatic control opening appurtenant to the trackei bar and arranged so 
that a latéral déviation of the note sheet will change its condition, a pneu- 
matic motor connected to adjust the latéral relation between the note sheet 
and tracker bar, and connections between said control opening and said 
pneumatic motor arranged so that, when a latéral déviation of the note sheet 
changes the condition of the control opening, the pneumatic motor will oper- 
ate to restore the normal latéral relation between the tracker bar and note 
sheet before the forward run, of the note sheet in abnormal latéral position 
can produce discord. 

22. The combination of the tracker bar having a séries of music apertures, 
means for drawing a perforated note sheet forward over the tracker bar, a 
pneumatic guide opening appurtenant to the tracker bar and arranged so that 
a latéral déviation of the note sheet will uncover the same, a pneumatic motor 
connected to adjust the latéral relation between the note sheet and tracker 
bar, and connections between said guide opening the said pneumatic motor, ar- 
ranged so that, when a latéral déviation of the note sheet uncovers the guide 
opening, the pneumatic motor will operate to restore the normal latéral rela- 
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tlon between the tracker bar and note sheet before the forward run of the 
note sheet in abnormal latéral position can produce discord. 

Claims 3, 5, 8, and 19 are identical with daims similarly numbered 
in the original patent. 

The défendant uses one bellows motor, instead of two, as shown in 
O'Connor's description and drawings. This bellows motor is operated 
in one direction or the other by pneumatic action — in one direction by 
pneumatic pressure directly ; in the other by the expansion of a spring, 
which has been contracted by pneumatic pressure. Défendant has one 
aperture only, because it has only one bellows to move, and contends 
that it has avoided infringement by dispensing with the second bel- 
lows and aperture. 

We are satisfied that infringement is not avoided by this simple 
change, since the patent is a pioneer one, entitled to a libéral construc- 
tion and a broad range of équivalents. If part of a combination is 
stated to be a square table on four legs, and neither the shape of the 
table nor the number of legs is a matter of any importance, so long as 
the table is large enough and is maintained in a horizontal position, a 
triangular table on three legs would be an équivalent of the élément 
specified. The defendant's double bellows is in fact two bellows placed 
together and working by a combination of air pressure and spring alter- 
nately in opposite directions. The exact location of each of thèse bel- 
lows is not of the essence of the invention, so long as each perforais 
its function of producing a correct register between the perforations in 
the note sheet and the note apertures in the tracker bar. None of the 
claims hère relied on is limited to two bellows and two apertures, nor 
does anything in the prior art require that they should be so limited 
in order to save them. If other prior inventors had employed a double 
acting bellows operated throug.h a single opening, of course O'Connor 
would be held strictly to his two bellows construction ; but as he was a 
pioneer so far as this improvement is concerned' — the first to restore 
register by moving tracker bar or note sheet by the action of bellows 
motors, set in motion by uncovering auxiliary apertures in the tracker 
bar — infringers cannot escape thèse claims by locating their bellows 
or one member of their bellows in a différent place. 

Défendant further seeks to avoid infringement because in its de- 
vice the aperture in the tracker bar is never f ully covered by the note 
sheet, some air is always passing in. But when the note sheet is in a 
normal position the small amount of air thus passing in is so neutralized 
by springs, etc., about the motors that its efïect is nil. Whenever the 
aperture is by a displacement of the note sheet more widely uncovered, 
air which enters sets the bellows in motion to produce action in one di- 
rection. Whenever by a différent displacement of the web the aperture 
is more fully covered, less air enters and there is a contrary action of 
the bellows. Defendant's device may évidence improvement, possibly 
even patentable improvement, in simplification of structure or saving 
of cost ; but that will not négative infringement, when in substantially 
the same way substantially the same results are produced, and the prior 
art justifies a broad construction of the claims. Defendant's device is 
a plain équivalent of what is shown and claimed in the patent ; its 



280 222 FEDERAL REPORTER 

double action bellows lias substantially the same parts, acting in sub- 
stantially the same way to accomplish the same results, viz., to move 
the tracker bar one way or the other, so as to maintain a proper regis- 
ter at ail times between note sheet and tracker bar. 

If the original patent had never been changed, or if this second reis- 
sue were the original patent, the state of the art being shown in the 
record before us, we are satisfied that defendant's device complained 
of (Exhibit 4) is an infringement of the cîaims above quoted. Does 
its reissue history call for any différent conclusion? 

In the suit against the Amphion Company, supra, the defendant's 
device was held not to infringe. The O'Connor patent, as we hâve 
seen, automatically sets the motors in opération by uncovering an 
aperture in the tracker bar. The note sheet, which runs smoothly, 
slides off or on the aperture; the surface of the sheet is either super- 
imposed over the aperture or is withdrawn theref rom. This is spoken 
of as "surface control." In the Amphion device the automatic action 
was the engagement of the edge of the note sheet (whenever it slipped 
out of register) with the end of a lever. This is spoken of as "edge con- 
trol." It was held in the Amphion Case that the language of the 
spécifications and claims precluded a construction which would cover 
a device operating automatically under "edge control." 

The owner of the patent — O'Connor had sold and assigned it to com- 
plainant — was dissatisfied with this resuit and consulted a lawyer who 
had not theretofore had anything to do with the case. He recom- 
mended applying for a reissue, modifying the language of the patent 
so as to cover "edge control," and prepared the papers and made the 
application. Apparently he formed the impression that the prior art 
was such that the claims of the original patent were too broad. In the 
proposed reissue patent he struck them ail out, and substituted four 
claims, each of which was restricted to "two bellows motors" and "two 
guide openings." The proposed reissue also contained seven spécifie 
disclaimers, none of which affected the number of bellows motors or 
apertures. This reissue, as asked for, was granted August 15, 1911; 
it was applied for April 1, 1911, less than a month after final décision 
in the Amphion Case. 

After this reissue was received by the owner of the patent, it realized 
that a very serious change had been made from the original patent. 
It took the matter up with counsel, other than the one who had ob- 
tained the first reissue and in December of the same year applied for 
a second reissue, pointing out that the error of the first reissue was : 

"That the spécification thereof is not sufficient, and that said insufliciency 
consists particularly in the omission to include in said reissue patent the 
claims appearing in applicant's original letters patent No. 789,053, dated May 
2, 1905, and in the omission to claim a combiuation substantially the same as 
the claims of said first reissue, but covering only a single guide opening, as 
partieularized in a large nurnber of the claims of said original patent." 

No change was sought to be made in the descriptive part of the 
spécification of the first reissue, which set forth two bellows motors 
and two apertures, as indeed the original description did. The pro- 
posed second reissue contained the original claims, which had been 
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dropped in the first reissue. Thèse include 3, 5, 8, and 19, supra. 
Some additional claims were added, among which are 21 and 22, supra. 
The application was made in the usual form, accompanied by oath 
that: 

"The errors which render said prior reissue patent so inoperative arose 
froni inadvertence, accident, or mistake, and without any fraudulent or de- 
ceptive intention on the part of déponent." 

[2] The second reissue was granted as prayed April 2, 1912. The 
statute (Rev. St. § 4916 [Comp. St. 1913, § 9461]), authorizing reis- 
sue when error has arisen "through inadvertence, accident, or mistake, 
and without f raud or deceptive intention," is undoubtedly intended for 
relief of meritorious inventors who are likely to lose their invention 
through some accident or mistake. When no intervening rights ap- 
pear, it should be and has repeatedly been liberally construed. It may 
be noted that we hâve not hère the situation presented in some of the 
authorities, where the reissue contains a claim which, after controversy 
with the Patent Office pending his earlier application, the inventor 
abandoned, acquiescing in its rejection. 

[3] Every one of thèse claims 3, 5, 8, and 19 was allowed by the 
Patent Office, and the only "abandonment" of them relied upon is 
their omission from the first reissue. Defendant's position seems to 
be that there never can be a reissue of a claim once allowed in the 
original and omitted from a first reissue ; but to this proposition we do 
not assent. Giant Powder Co. v. Safety Nitro Powder Co. (C. C.) 
19 Fed. 510; Celluloïd Manufacturing Co. v. Zylonite Brush & Comb 
Co. (C. C.) 27 Fed. 293 ; S'awyer Spindle Co. v. Eurêka Co. (C. C.) 33 
Fed. 836. It may be noted, also, that the claims hère are not broader 
than the original claims, as they were in many of the cases cited on the 
argument. Inasmuch as the statute provides for "inadvertence, acci- 
dent, or mistake," not, as défendant paraphrases it, "mistake inadvert- 
ently committed," there is no reason why the mistake should not be 
corrected even though it occurred in an attempt to amend. 

The first reissue was certainly not obtained by "inadvertence." It 
was the resuit of the deliberate attempt of a patent solicitor to modify 
an existing patent; but it was, so far as we can see, none the less a 
mistake, and not merely a mistake of judgment, as when applicant's 
solicitor submits to rejections by the Patent Office. The mistake was 
as to what the prior art contained. It was believed to be much more 
extensive than the patentée supposed it to be when he applied for his 
original patent, so broad that his claims could not be sustained unless 
they were strictly confined to two bellows motors and two apertures. 
But, now that the prior art is displayed, it is apparent that it is not so 
broad as the owner of the patent and his solicitor supposed it was 
when application was made for the first reissue. When this miscon- 
ception as to condition of the prior art was discovered, application was 
promptly made for a second reissue, and the affidavit on which such 
application was based truthfuily stated — at least, there is nothing 
shown to négative its truthfulness — that the omission from the first 
reissue of the original claims was a "mistake." That there was "any 
fraudulent or deceptive intention" we find no évidence at ail. 
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Before the second reissue was granted, however, and while the pub- 
lic was advised that the rights which complainant claimed were those 
only announced to the public in the first reissue, défendant began the 
manufacture of player piano actions with automatic régulation of the 
register between note sheet and tracker bar. It used the fundamental 
idea of O'Connor, viz., moving the tracker bar to one side or the other, 
so as to keep its apertures in register with the note sheet perforations, 
effecting this motion by the opération of a bellows motor, setting the 
motor in opération by the admission of air to it through an auxiliary 
aperture in the tracker bar, and automatically regulating the initiation 
of such motion by means of the note sheet moving over the auxiliary 
aperture. The defendant's device, however, consisted of a single bel- 
lows motor, moved one way or the other as it was exposed to pressure 
or suction. This device (Exhibit N), was not covered by the first reis- 
sue, the claims of which were confined to two motors and apertures. 
That défendant entered upon the manufacture and sale of thèse auto- 
matic trackers before the grant of the second reissue made public the 
fact that complainant was making claim to the broad invention cov- 
ered by the claims hère in issue is fully established. That only Ave of 
thèse player piano actions were actually sold is immaterial. Not only 
the five are f ree f rom this reissue, but the business of manufacturing 
and selling automatic trackers of the type shown in Exhibit N, which 
was entered into in the belief , warranted by complainant's conduct and 
mistakes, that defendant's tracker would not be challenged as an in- 
fringement under either the original patent, which had been given up, 
or the reissue, which did not cover it, cannot be interfered with under 
this second reissue. 

The défendant is now making and selling a modification of this Ex- 
hibit N, which is known as Exhibit 4. In its original double acting bel- 
lows motor the air which came through the auxiliary aperture impinges 
upon a diaphragm which raised or lowered a stem carrying two valves, 
the movements of which brought to the bellows motor alternatively 
"pressure air" or "suction air." In the présent type the diaphragm, 
stem, and valves are discarded, and the air from the aperture is brought 
directly to the inside of the bellows motor; connection between the 
bellows motor and the air chest being regulated by a small disk having 
a so-called bleed opening therethrough. The improvement simplifies 
structure, presumably costs less, and is said to be more efficient, operat- 
ing more quickly. We do not see, however, that it has so changed 
the type shown in Exhibit N as to make it no longer free from the 
claims of the second reissue. 

We therefore reach the conclusion that complainant is estopped 
from claiming inf ringement by this particular défendant in continuing 
the manufacture and sale which it entered upon while the first reissue 
was the only public announcement of complainant's alleged monopoly. 

The decree is affirmed, with costs. 

WARD, Circuit Judge (concurring). I think the decree dismissing 
the bill should be affirmed, on the ground that the complainant, by 
taking the first reissue with the four narrow claims, abandoned the- 
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broad claims of the original patent, which should not hâve been re- 
stored to him by the second reissue. The cases cited in the opinion 
of the court upon this point involve reissues with broader claims than 
those of the original patent. When in such a reissue the narrow claims 
are repeated or where they are covered by the broader claims, it is 
reasonable to restore them to the patentée on his surrendering the re- 
issue. There is in such case no évidence of an intent to abandon nar- 
rower by asking for broader claims. Where, however, the patentée 
withdraws broad and asks for narrow claims, there can be no other 
inference than that of an intention to abandon the broad claims. If 
this is done because of accident, inadvertence, or mistake, the statute 
no doubt permits relief. Hère, however, no claim is made of accident 
or inadvertence, but only of mistake as to the prior art. The mistake 
was that of the attorney, who withdrew the broad and obtained the 
narrow claims of the first reissue. It was evidently the resuit of a 
misconstruction of the prior art, a mistake of law, which I think not 
remediable under the statute. If there were any mistake of fact, the 
complainant, upon whom the burden of proof lay, should hâve called 
the attorney who made the mistake to state exactly what it was and 
how it arose. 

Note. — The following is the opinion of the District Court: 

MAYER, District Judge. The patent in suit is a second reissue. The origi- 
nal patent contained 20 claims, the first reissue 4 claims, and the second reis- 
sue the 20 claims of the original patent restored thereto, and the 4 claims of 
the first reissue, and 3 new claims. The claims hère in controversy, which 
were incorporated in the original patent, are Nos. 5, 8, 10, 16, 19, and 20. 
Claims 21 and 22 are new claims, and the 4 claims of the first reissue are 
not involved in this suit. 

The défenses are (1) that the reissue patent is void "for fraud, déception, 
and failure to comply with statutory requirements" ; and (2) that there is no 
infringement. Player pianos hâve gone into extensive use, and their sales in 
the United States now amount to millions of dollars per annum. The original 
patent was granted to O'Connor on May 2, 1905, ne stating: "This invention 
relates to means for guiding a traveling sheet or web in suitable relation to 
or registration with the rolls, type, tracker bar, or other déviées of machin- 
ery or apparatus employing such a sheet or web, the object being to maintain 
the sheet or web in suitable normal operative relation to its associated devices 
by means of the margins of the sheet or web itself without any perforation or 
cutting or other spécial préparation of the sheet and without in any way in- 
juring the edges of the most délicate or fragile fabric." 

What O'Connor sought to accomplish was the automatic régulation of the 
note sheet, so that the perforations therein should register correctly laterally 
or sidewise with the apertures in what is known as the tracker bar. In the 
self-playing pianos there is incorporated an automatic playing mechanism ar- 
rangea so that the piano can be played automatically or manually from the 
ordinary keys. The pianos are operated by air, a pneumatically operated 
striker being provided for eaeh action of the piano. To actuate thèse strikers 
a perforated note sheet is drawn over an apertured tracker bar. Most of us 
by this time are familiar with the way in which the note sheet is wound on 
a spool or music roll before being placed in the instrument and is drawn there- 
from over the tracker bar by being wound up on a drawing roll which is ro- 
tated by suitable propelling means. The note sheet has a séries of perfora- 
tions eorresponding in arrangement and spacing to the notes of the pièce of 
music which is to be played. The tracker bar has a séries of apertures eor- 
responding in number to the actions to be operated, each aperture communi- 
cating by a tube to the pneumatic for actuating the eorresponding striker of 
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the action. As the perforated note sheet is drawn over tlie tracker bar, the 
perforations in the note sheet uncover the apertures in the tracker bar in 
séquence, so that the proper actions are successively struck in order to render 
the musical composition for which the sheet is eut. The tempo is governed 
by the speed with which the note sheet is drawn over the tracker bar and 
means are provided whereby the operator may regulate such speed. The re- 
suit is that the sheet may run over the tracker bar at anywhere from a very 
slow to a very rapid rate. The t'ailure of the note sheet, at any time during 
its en tire run, to regisler laterally with the tracker bar, so that the perfora- 
tions in the sheet will correctly cover and uncover only the proper apertures 
in the tracker bar, obviously will resuit in discord. 

The ordinary piano bas 88 keys, and previous to the O'Oonnor invention 
tbere were not any commercially successful player pianos which would oper- 
ate more than 65 out of 88 actions of the piano. The reason for this limita- 
tion was that, with 65 notes, the apertures in the tracker bar could be spaced 
six to the inch, leaving bridges between the apertures of about one-sixteenth 
of an inch in width, so that a slight déviation of the note sheet from its true 
path would not produee discord ; but where 88 notes were employed, it was 
necessary to space the apertures nine to the inch, whereby the bridges between 
the apertures were only about one-fiftieth of an inch in width, and hence a 
very slight déviation of the note sheet would produce discord. It will be seen, 
therefore, that the subject-matter related to a very délicate opération in- 
volving the attainment of accuracy in order to be useful and thereby com- 
mercially successful. 

The O'Oonnor patent undoubtedly représenta the first automatic adjusting 
device which will maintain automatically correct latéral register between the 
note sheet and' the tracker bar, and it is nowhere denied that complainant and 
the Amphion Piano Player Company (O'Connor's licensee) were the first to 
produce a successful player piano which would operate prcpeily ail the 8S ac- 
tions of a piano. O'Coimor, however, evidently had a hard task convincing 
manufacturers of the value of his invention, and it was not until he gave his 
license to the Amphion Piano Player Company that he seems to hâve made 
any impression. The Amphion Company placed the device of the O'Connor 
patent on the market on April 4, 1908, and on October, 7, 10OS, O'Connor sold 
the patent to complainant. After this purchase complainant discovered to its 
surprise that the Amphion Company was manufacturing a player piano con- 
taining O'Connor's device, and was justifying its manufacture under the claiin 
of a license obtained from O'Connor, prior to the assignaient of the patent to 
complainant. Complainant brought suit against the Amphion Company, its 
bill having been verified on January 27, 1909. In that suit two forins of in- 
strument, known in that case as "Complainant' s Exhibit Ko. 3" and "Com- 
plainant's Exhibit No. 4," were involved. The cause came on before Judge 
Hand, and was decided by him on Noveraber 22, 1910, in a comprehensive 
opinion, and the decree entered thereon was affirmed, without opinion, by the 
Court of Appeals for the Second Circuit, on March 15, 1911. 

Judge Hand held the patent valid and that Exhibit 3 was a précise copy of 
the patent and a clear infringement, but that this exhibit came under the li- 
cense. He also held that Exhibit 4 was not infringed. While Judge Hand 
thought that the invention was not a pioneer, he expressed the view that it 
was "a meritorious and excellent invention." His judgment in this regard 
was not only affirmed by the appellate court, but has since been justified by 
the remarkable commercial success of the device. 

In 1913 complainant manufactured and sold 8,643 player pianos, and two 
licensee companies made and sold 39,000 of thèse player actions for other 
piano manufacturers. Nearly one-half of the automatic mechanism of the 
player pianos manufactured in the United States in 1913 were produced by 
complainant, or its licensee company, and it is estimated that, on an average 
price, the manufacture of over $20,000,000 worth of player pianos was ren- 
dered possible by other piano manufacturers by reason of the O'Connor auto- 
matic tracker. Whatever the figures may be, It is enough to say that they run 
înto some millions of dollars, and that complainant company, which in 100S was 
a relatively sinall concern, is to-day the largest, or one of the largest, manu- 
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facturers of player pianos in the world, and that it, with its two licensee com- 
panies, employs over 1,400 employés, with a weekly pay roll of over $16,000. 
Such a resuit cannot be accomplished merely by able business methods, but, 
in substantial part, must be because of the production of an instrument which 
the publie desires. 

TVhile the patent may not be a pioneer, I am satisfied that, in a sensé, it has 
helped révolu tionize the business of manufacturing and selling modéra te priced 
self-players, on easy terms, and the men who developed the O'Connor patent, 
and liad the good judgment and courage to exploit it, should not lightly be 
deprived of tbe just fruits of their labors. Up to the time of the suit before 
Judge Hand, there was nothing to suggest to the inventor, or his assignée, the 
necessity of making any changes in his claims; but the resuit of that suit 
manifestly created alarm, and thereupon, instead of continuing the employ- 
aient of their then attorney, who was "thoroughly compétent and evidently had 
lived with the case, complainant retained another attorney. Application for 
a reissue was advised, and was flled on April 1, 1011 — only 16 days after the 
décision of the Court of Appeals. An affidavit was prepared for and sworn 
to by O'Connor, wherein, among other things, ne stated that the original let- 
ters patent were invalid by reason of his claiming as invention more than he 
had the right to claim, "and that the combinations thus excessively claimed, 
are the combinations which are claimed in claims 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 14, 17, 18, and 19, and that the combinations claimed in claims 13, 
15, 16, and 20, respectively, are therein claimed too broadly, in that they are 
not limited in certain respects, in which they muât be limited in order to 
make them respectively conform to the new and useful inventions which they 
were intended to define." O'Connor's affidavit continued: "Neither the dé- 
ponent nor his attorney was a professional patent lawyer (not referring to 
Mr. Southgate, but to a previous attorney), and their deficiencies of légal knowl- 
edge led them into the erroneous opinion that it was not necessary to limit 
any of the claims of said application to combinations including two guide 
openings and two bellows motors, and the examiner did not instruct them 
into the true view of the law relevant to that subject, which true view is 
that the law requires each claim of any proper patent upon the deponent's in- 
vention to be limited to a combination which includes a guide opening and a 
bellows motor to control the latéral tendency of the note sheet in each of the 
two directions toward which that tendency may be developed." 

Seven supposed inventions were disclaimed, and in a letter dated March 29, 
1911, from the attorney, accompanying the application, the following state- 
ment was made: "Sixth. The spécification of the reissue application contains 
only 4 claims, whereas the original letters patent has 20 claims, many of 
which are broader than any or ail of the 4 claims of the reissue application, in 
that each of many of the 20 claims of the patent are broad enough to cover 
one or more of the 7 inventions disclaimed in the reissue application, whereas 
none of those inventions fall within the terms of any of the 4 claims of the 
reissue application." 

The spécification of the first reissue No. 13,283 set forth: "The principle of 
this invention, in whatever mode it is embodied, is as follows: Correct reg- 
istration between the perforations in the note sheet and the corresponding 
music apertures in the tracker bar is constantly maintained by two bellows 
motors, which work mechanically in opposite directions, but which are worked 
by atmospheric pressure, which pressure is constantly governed, but not pro- 
duced, by the présence or absence, as the case may be, of tendency to latéral 
movement of the note sheet upon the tracker bar." Figures 2, 3, and 4 of the 
original patent were omitted, and Figure 1 was retained. That figure showed 
two bellows motors {23 and 24) and two guide openings (29 and SO), as did also 
Exhibit 3 in the Amphion suit, though arrangea in a slightly différent manner. 

It is contended that the statement of invention in the first reissue omitted 
the clause of the original patent, "by means of tbe margins of the sheet or 
web itself without any perforations or cutting or other spécial préparation of 
the sheet and without in any way injuring the edges of the most délicate or 
fragile fabric" so as not to exclude apparatus controlled by perforations in 
the sheet or controlled by edges of the sheet and so as thereby to include the 
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construction in the Amphion case (known as Exhibit 4), which Judge Hand had 
held not infringed. Whatever the purpose of the change may hâve been, the 
fact is that the spécification set forth in full détail two bellovvs motors and 
two guide openings and their opération, and the 4 daims were limited in un- 
equivocal language to two bellows motors and two guide openings. On Au- 
gust 15, 1911, only five months after the affirmanee of Judge Hand's décision, 
the first reissue was granted to O'Connor as assignée of complainant. 

When the reissued letters patent came to the attention of the offlcers of 
complainant company, tbey were surprised, and they could not understand 
how it was that tbe Patent Office bad allowed them but 4 claims, when they 
had 20 claims theretofore. Thereupon they returued to Mr. Southgate, their 
original counsel. He proceeded with diligence, filing the application for a 
second reissue on December 12, 1911 (long before complainant knew about dé- 
fendante alleged infringements), and succeeded in having the second reissue 
{the patent in suit) granted on April 2, 1912. The 4 claims of the first reissue 
are concededly narrowed claims. In tbe second reissue, ail of the claims of 
tbe first patent, as above stated, were reinstated, together with the 4 claims 
of the first reissue (not hère in controversy), and 3 additional claims, of which 
2 are involved in this suit. 

In the spécification of the second reissue the principle of the invention is 
stated in precisely the sa me words as in the first reissue, and the language of 
the original patent, in that regard, is not readopted. Indeed, from the words 
"To ail whom it may concern" (Une 1) to "deflected therefrom" (Hue 129), the 
spécifications of the first and second reissues are identical, word for word, and 
numéral for numéral. In tbe second reissue, as in the first, ligures 2, 3, and 
4 of the original patent are omitted. Claims, of course, cannot be torn from 
their context, and whatever may hâve been the proper construction of tbe 
claims of the original patent, when read in connection with tbe context therein 
contained, the claims now under considération must be read with the context 
of the reissued patent hère in controversy. 

I think I appreciate the difliculty with which Mr. Southgate was confronted, 
for tbe situation was between the upper and the nether millstone. Tbere was 
danger in going back to the original spécification, and to stand on the first re- 
issue would resuit in a limitation which might impair, to some extent, at 
least, the value of tbe patent. But, althougb the application for the second 
reissue was made in the hope of claiming a combination "substantially the 
same as the claims of the first reissue, but covering only a single guide open- 
ing as particularized in a large nuinber of the claims of the original patent," 
thèse claims, if valld, in vievv of the spécification of the second reissue and 
the whole history of the proceedings, must be construed in the second reissue 
as limited to a construction with two bellows motors and two guide openings 
operating on the principle stated. As so construed, the defendant's device does 
not infringe claims 3, 5, 8, 10, 16, 19, and 20, as will appear later. 

It will be serviceable to follow the history of the défendant, as introductory 
to a considération of claims 21 and 22. Défendant company is the successor 
of the American Player Action Company, formerly of Davenport, Iowa, which 
went out of business in the spring of 1911. Défendant company started to 
make player piano actions with automatic trackers. One of thèse actions (like 
Defendant's Exhibit N) was shipped July 22, 1911, to Krell Piano Company, 
of Cincinnati — that is to say, at a date while the original patent was still in 
existence and before the first reissue. Another was shipped to Knabe Bros., 
of Norwood, Ohio (not the older house of the same name at Baltimore), on 
October 26, 1911, a date while the first reissue was alive; and three were 
shipped to the Krell Company on December 6, 1911, or about four months be- 
fore the second reissue. The manufacture of thèse actions was abandoned in 
December, 1911, and tbere is no évidence that they were installed in pianos or 
sold to the public. 

Devices like Complainant's Exhibit 4 (in this suit), the alleged infringing 
mechanism, were concededly not made until after the second reissue patent, 
although Turney, the inventor of Exhibit N, applied for a patent on Septem- 
ber 22, 1911, which, however, was not granted until March 25, 1913, two months 
after the bill in this suit was filed. Turney frankly stated that, between the 
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time Exhibit N was abandoned and Exhibit 4 was placed on the market, he 
had read the second reissue and thoroughly understood Its tbeory. He also 
stated that Exhibit N was abandoned, because Exhibit 4 cost less money to 
build and was more effective, although of the same principle as Exhibit N. 

Between, however, 1905, the date of the original O'Connor, and December, 
1011, the date of the application for the second reissue, the art had learned a 
good deal — notably Doman, No. 939,897, November 9, 1909, and Southgate, No. 
995,492, June 20, 1911. In addition, Judge Hand's décision had pointed out the 
breadth and limitations, respectively, of the patent in certain respects. While 
Turney's patent (No. 1,056,858) was not granted until 1913, he was striving in 
1911 to work out an invention along the lines of one opening or port, and had 
progressed far enough at least, to file his application for a patent at a time 
when the fîrst reissue was alive 'and the application for the second reissue had 
not yet been filed. 

One of the reasons why the courts are so strict as to reissues with broad- 
ened claims is because a loose or over-liberal construction will arrest progress, 
and men will hâve little incentive to further the art, if, after a long delay, 
the patentée acquires a broader invention than that which, in the first instance, 
he made known to the world. Claims 21 and 22 are unquestionably broad- 
ened. In claim 21 is the dragnet as to a latéral déviation changing "the con- 
dition" of the control opening. Further, ail of the original patent claims posl- 
tively define the relation of the guide opening to the normally positioned web. 
Thus, to be infringed, thèse guide opening means of thèse original claims must 
be either "held out of opération by the web, when the web is in îts normal posi- 
tion," or its opération must be inaugurated "only after the web has departed 
from normal position, or the opening must be arranged, not merely adjacent 
to and within the normal position of the web," but so far within "as to be 
eovered thereby," or "closed." In the second reissue claims 21 and 22 omit 
any such limitation positively defining the relationship of the guide opening to 
the normal web ; and claim 21 especially is not limited to a normally "closed" 
or normally "held out of opération" guide opening. 

On the question of delay, claims 21 and 22 must be considered in relation 
to the original patent, and, I think, are quite distinguishable in principle from 
the first 20 claims, in respect of which there was not unreasonable delay. Over 
six years had elapsed between the granting of the original patent and the ap- 
plication for the second reissue, and such a delay, under now settled author- 
ity, renders thèse two broadened claims void. 

Finally, as to infringement. In view of what I hâve pointed out supra, the 
remaining claims cannot be sustained as subcombinations. So to do would 
really be to construe the claims as applying to one guide opening and one bel- 
lows motor, and that cannot be done if the patent is to be saved. 

The only theory remaining is that of equivalency. What the range of équiv- 
alents might hâve been in respect of the original patent is no longer open to 
discussion, for we are hère dealing with the second reissue. Def endant's origi- 
nal device is not now in issue. Defendant's improved machine has a single 
guide opening and a single bellows motor. There is no alternate covering and 
uncovering of the guide opening. 

Another characteristic of defendant's machine is its continuity of opération. 
It never stops pressing the tracker bar in both directions until the playing is 
stopped. The spring is always pressing to the left and the pneumatic to the 
right. In defendant's device, a constant stream of atmospheric air is being 
sucked through the continuously open guide opening into the bellows motor to 
produce the pressure therein, which constantly varies with the extent, more 
or less, to which the traveling sheet opens the guide hole. I hâve not over- 
looked the experiment of a spring and one bellows motor, but in thèse par- 
tlculars (and détails of opération might be compared in extenso if necessary) 
the device of the second reissue works on a différent principle, and therefore 
does not infringe. 

I must say that I regret the resuit, in view of the merit of the invention ; 
but courts must pass on what is, and not on what might or should hâve been. 

The bill is dismissed, with costs. Settle decree before June 27, 1914. 
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McCORMICK WATERPROOF PORTLAND CEMENT CO. et al. v. MEDUSA 
CONCRETE WATERPROOFING CO. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2136. 

1. Patents <§=328 — Validitt and Infrinqement— Waterpkoof Cément. 

The Newberry patent, No. 851,247, for a waterproof Portland cernent and 
process of making same, which process eonsists in mixing with the cément 
a small percentage of an insoluble lime sait of a fatty acid, preferably 
stéarate of lime, substantially free from glycérine or other soluble sub- 
stance, was not anticipated, and covers an invention of a very high order. 
Nor is the patent limited by tlie proceedings in the Patent Office to a 
product absolutely free from any soluble substance. Also held infringed. 

2. Patents <§=»168— Construction— Limitation by Pkoceedings in Patent 

Office. 

Arguments and explanations in support of an application for a patent, 
to make clear the true nature and inerits of the invention, and amend- 
ments to emphasize them, are not to be construed as limitations on the 
claims of the patent as allowed. 

[Ed. Note— For other cases, see Patents, Cent. Dig. §§ 243%, 244; 
Dec. Dig. <®=>168.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

Suit in equity by the Médusa Concrète Waterproofing Company 
against the McCormick Waterproof Portland Cément Company and 
Sidney T. Sjoberg. Decree for complainant, and défendants appeal. 
Affirmed. 

Appellants ask to be freed from the decree that adjudged them to be in- 
fringers of patent No. S51,247, April 23, 1907, to Newberry, appellee's assignor, 
for waterproof Portland cément and process of making same. 

The spécification and claims read as follows: 

A. "The invention is in part a process of rendering cernent waterproof, 
which eonsists in mixing therewith a small percentage of an insoluble lime 
sait of a fatty acid, preferably stéarate of lime, substantially free from 
glycérine or other soluble substance. 

"It also eonsists in the product of that process, namely, a cernent rendered 
waterproof by the mixture therewith of a small percentage of an insoluble 
lime sait of one of the fatty acids, preferably stéarate of Mme. 

"The stéarate of lime to be employed may be made in any suitable man- 
ner. It may be made by a dry process, to wit, by heating one part of stearic 
acid with two parts (more or less) of dried slaked lime ; or it may be made 
by a wet process, to wit, by adding the stearic acid to hot milk of lime. Spe- 
cifically rifty pounds, more or less, of quicklime may be slaked in a bundred 
pounds, more or less, of water, and to this mixture, while it is still hot, may 
be added about thirty pounds of stearic acid. The résultant stéarate of lime 
is to be dried so that it is in the form of a dry powder. The résultant of 
either method of opération, above described, is an insoluble stéarate of lime, 
mixed with a greater or less excess of hydrate of lime, according to the 
quantity of lime employed. 

"The stéarate of lime may be added to the cernent clinker and ground there- 
with. 1 prêter, however, to add it to tbe finished dry cernent. In fact it is 
préférable to keep the cernent and the stéarate of lime separated until a water- 
proof cément is required for use. I hâve found that 1 or 2 per cent, of stéarate 
of lime, added to the dry cernent, is ail that is required to render the mortar 

©=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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or concrète made therefrom absolutely and permanently impervious to water; 
and tliis is trueeven when cernent is niixed with so large a proportion of sand 
as iive parts of sand to oue of cernent. 

H. "I am aware that various materials hâve, been proposcd, and to âome 
extent used, as additions to cément and pluster to prevent the absorption of 
water. Tliese various materials hâve been produced by saponifying, in vari- 
ous ways, various kinds of fats, oils, and waxes. But ail of said materials 
heretofore proposed or used for tins purpose bave ■retuined. the glycérine 
which is set free by the saponification, and hâve, in fact, been soft soaps. 
They are, therefore, in part, soluble iu water ; that is to say, the glycérine 
therein is soluble. For this reason cément or plaster, with which thèse ma- 
terials are naixed, is not impervious to water, and becomes less so as the 
glycérine is dissolved by the water. The waterprooflng material hereinbefore 
described is, however, free from glycérine or any other material soluble in wa- 
ter, being a lime sait of a fatty acid, which acids are, as is known to ail 
chemists, formed from fats by breaking up the chemical combination of the 
glycérine with said fatty acids, and segregating them from the glycérine. 
The lime sait of a fatty acid is absolutely insoluble in water; and the addi- 
tion of this substance to cément or plaster in the manner and substantially 
the proportions heretofore described renders the résultant compound, when 
set, substantially and permanently waterproof. 

"I claim: 

"1. The process of rendering cernent waterproof, which consists in mixing 
therewith a small percentage of the insoluble lime sait of a fatty acid, sub- 
stantially free from glycérine or other soluble substance. 

"2. The process of rendering cernent waterproof, which consists in mixing 
therewith a small percentage of insoluble stéarate of lime, substantially free 
from glycérine or other soluble substance. 

"3. A composition of matter resulting from the described process, which 
consists of cernent niixed with a small percentage of the insoluble lime sait 
of a fatty acid, substantially free from glycérine or other soluble substance. 

"4. A composition of matter, which consists of cément niixed with a small 
percentage of insoluble stéarate of lime, substantially free from glycérine or 
other soluble substance." 

Forest P. Tralles, of St. Louis, Mo., for appellants. 
Francis W. Parker, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] A 
block of artifàcial stone, made from a mixture of Portland cernent and 
sand or other calcareous matter, appears to be solid; but in it there 
are many microscopic pores or capillary tubes; and thèse constitute 
from 20 per cent, to 40 per cent, of the cubic contents. This char- 
acteristic of concrète was known for 40 years hefore Newberry filed 
his application in Mardi, 1905. As concrète had long and increasïngly 
been used in constructions that contact with water, as in réservoirs, 
aqueducts, tunnels, and the like, the desirability of having concrète 
impervious to water had been constantly apprec'iated. 

M en of high class — civil and mechanîcal engineers — had given muçh 
thought and devoted great effort to a solution of the problem. Nu- 
merous prior patents and publications, from 1863 to 1904, were in- 
troduced by appellants ; but it will not be necessary to review more 
than two or three of them to illustrate the fact that none reachéd the 
goal, that none made any impress upon the practical art. This is sa 
because a large volume of clear testimony establïshes that, until the 
Newberry product was on the market and in successful use (starting 
222 F.— 19 
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in 1905 wkh a few thousand pounds and rising in 1911 to a million 
pounds a year), manufacturer and dealers in cernent, contractors and 
builders of concrète structures, chemists, civil and mechanical engi- 
neers, had known of nothing that would produce impervious concrète. 
In 1903 the question for discussion before the American Society of 
Civil Engineers was : "Is it possible to niake concrète which will be 
impervious to water? If so, what is the best method?" A paper was 
read, and a gênerai discussion was participated in by a large number 
of civil engineers. And in 1904 "Some Notes of Cost of Waterproof- 
ing the Concrète Lining of Réservoirs" was published. Five engineers 
contributed to this publication. The sum of the proceedings in those 
two years was to show that the compétent men who were familiar with 
the literature of the subject and were also concerned with the prac- 
tical art knew of no means that were more than halfway efficient. 

Workers in the prior art for 40 years had been going along very 
natural lines. Holes in the concrète? Well, use finer particles of 
calcareous matter, put into the mixture a larger proportion of pure 
cernent, and tamp or compress the mixture more firmly before it sets. 
But this, while substantially increasing the material and labor costs, 
only partially reduced the total space taken up by the "voids." Why 
not stop up the pores by covering the surface of the concrète with 
a cernent paint or minerai paint? But those surface applications were 
liable to scale or be broken off, and what was wanted was a concrète 
which in itself should be impervious to water. Why not impregnate 
the concrète as far as possible from the outside by applying a solu- 
tion that will enter and stop up the pores? Or put into the mixture 
a substance that will fill the pores in the concrète as it is being worked 
into form? But thèse methods, only halfway efficient at best, fur- 
nished no practical answer to the problem. For, if you cannot hâve 
a concrète that is completely impervious, what ultimate good is ac- 
complished by simply delaying for a time the ultimate water-soaking 
of the structure? 

Specifically we need notice only the Sylvester process and the Lie- 
bold and Nieske patents. The Sylvester process "consists in applying 
a wash of a solution of soap, which is allowed to soak into the sur- 
face of the concrète, and is then followed by a wash of a solution 
of alum. The soap enters the voids of the concrète and is followed 
by the alum. Where thèse two unité the chemical action précipitâtes 
an insoluble compound, which fills the voids in the concrète and ren- 
ders it imperméable." That was the theory; but, because soluble as 
well as insoluble compounds were precipitated, and because the soluble 
compounds were leached out of the pores, the process never made the 
slightest impression upon the practical art. Liebold proposed applying 
to the cernent before it is ground a mixture of Japanese vegetable wax, 
caustic alkali, and boiling water. This compound would contain glycér- 
ine, and other products soluble in water, and would theref ore permit the 
proposed filler to be substantially leached out of the pores. Nieske's 
patent in 1892, which is the only portion of the prior art relied on by ap- 
pellants in this court, proposed to add to cément about one-tenth in bulk 
of either aluminum acétate or aluminum palmitate. Aluminum acétate 
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is soluble in water. Aluminum palmitate is insoluble; but no way 
is shown of producing it without having associated with it water-solu- 
ble substances ; and there is no évidence that it has been or can be 
practically used. And when Nieske declared that aluminum acétate 
and aluminum palmitate might be used as équivalents in his compound, 
he certainly failed to show that the Newberry conception had ever en- 
tered his mind. 

Now, what was Newberry's solution of the problem ? He said : It 
is unnecessary to attempt to pack the voids with a filler, or to stop up 
the pores with a paint, if you will consider the physical law that causes 
the water to enter them. That law is capiliary attraction. The walls 
of the capiliary tubes are water-attractiîe, and so the water climbs up 
them. Thèse capiliary tubes may be disregarded, if their walls, in- 
stead of being water-attractile, are made water-repellant. The insol- 
uble lime sait of a fatty acid is a water-repellant. One per cent, of 
that insoluble sait, of course, cannot serve as a filler for the 20 per 
cent, to 40 per cent, of voids in the concrète ; but it can so change 
the character of the walls of the capiliary tubes that water will be re- 
pelled and the concrète will be permanently waterproof. Preferably 
the insoluble lime sait of a fatty acid should be pure, for so it is 
most thoroughly water-repellant. If it were adulterated with glycér- 
ine or other water-attractile substances, the water-repellant power of 
the insoluble lime sait might be so far overcome that the primary 
water-attractile quality of the walls of the capiliary tubes would re- 
main in action; and therefore you must use an insoluble lime sait 
that is substantially free from water-attractile substances — that is, so 
far free that the water-repellant power of the insoluble lime sait will 
not be overcome. 

This solution of the problem was not a haphazard achievement. 
Newberry, the patentée, was graduated in science at Columbia in 1878. 
In 1880 he received from the same University the degree of Doctor 
of Philosophy. He was a student of chemistry at the Universities of 
Berlin and Paris in 1880 and 1881. He was Professor of Chemistry 
at Cornell from 1882 to 1892. From that time on he occupied him- 
self with the chemistry of céments and other industrial products. 
With an accurate knowledge of what had gone before, his own large 
vision and his independent investigation along an untried line led 
hirn to success. His patent is clear. Inexpert workers in concrète 
are plainly told how to achieve the new resuit in the best way. And 
in the light of this record we believe he is to be credited with an in- 
vention of a very high order, 

Against the finding of infringement the strongest insistence is that 
the patent affords no ground for relief unless the alleged infringer 
uses an insoluble lime sait of a fatty acid that is absolutely free from 
glycérine or other soluble substance. The spécification and claims are 
not thus limited ; but it is contended that the history of the applica- 
tion requires this restriction. When the application was originally 
filed, the spécification did not include the phrase "substantially free 
from glycérine or other soluble substance" in the paragraph we hâve 
marked A, nor did the paragraph marked B appear therein; and 
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the claims called for mixing with cément a small percentage' of stéarate 
of lime. Thé examiner', failing to comprehend the invention, rejected 
the clairns on référence to the Liebold process, gtating that the amount 
of glycérine which woùld be produced thereby could not materially 
afïect the resuit. Applicant theri amended by adding to the claims the 
phrase "f ree f rom glycérine or other soluble substance" ; and the_ ex- 
aminer, still failing to appreciate Newberry's achievement, maintained 
the same position, and stated that the déniai of the présence of a use- 
less substance was not ftufficient to carry the .claims over the référ- 
ences. Thereupon .applicant, amended the spécification by putting- in 
the paragraphs marked A and B, and redrafted the claims in thcir 
présent form. The amendments were accompanied by an argument 
which enabled the examiner tç> understand the true nature of the in- 
vention, and to realize the significance of the expressions "a small 
percentage" and "substantially free from glycérine or other soluble 
substance" ; and thereupon the application was promptly allowed. 
The significance of. thèse quoted expressions, in the light of the dis- 
closures of the spécifications, was perfectly clear to those versed in 
the cernent art. 

[2] We perceive no limitation or disclaimer in the file wrapper. 
Arguments and explanations,. and amendments to emphasize them, are 
not to be so construed. Goodyear Dental Vulcanite Co. v. Davis, 102 
U. S. 222 y 26 L. Ed. 149; Daylight Prism Co. v. Marcus Prism Co. 
(C. C.) 110 Fed. 980; Dodge Needle Co. v. Jones (C. C.) 153 Fed. 
186. 

On behalf of appellants a compétent and reputable chemist testi- 
fied that he had analyzed appellants' product and found glycérine 
therein. Three compétent and reputable chemists testified for appel- 
lee that they had analyzed appellants' product and that it was free 
from glycérine or other substance soluble in water. So the finding 
of infringement migrit well be affirmed, even if the Newberry pat- 
ent required absolute freedom from soluble substances. But on ap- 
pellants' own showing we think it is clear that the patent, giving it 
its true scope and meaning, has been infringed. While Liebold and 
others of the prior art showed an insoluble lime sait of a fatty acid, 
they showed at the same time the présence of glycérine and other 
soluble substances. Their compbunds contained from 85 per cent, to 90 
per cent, of stéarate of lime and 10 per cent, to 15 per cent, of glycérine. 
Thèse compounds were inefficient, because the percentage of water-at- 
tractile substance was so high that it counteracted the water-repellant 
substance. "Substantially free from glycérine or other soluble sub- 
stance," therefore, means that the insoluble lime sait of the fatty acid 
must hâve a purity of more thàn 90 per cent. ; and the higher the degree 
of purity, the more efficient the conîpound. According to the analysis 
of appellants' chemist their compound contained about 4 per cent, of 
glycérine. Appellants put into the record what they claim is the for- 
mula of their process of manufacture. One side asserts that the use 
of the stated ingrédients woUld necessarily resuit in the présence of 
glycérine ; the other contends that whatever glycérine might otherwise 
be produced is vaporized and disappears during the heating and dry- 
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ing processes of the manufacture. But it is unnecessary to enter into 
the contentions and différences of the chemists, for one fact alone is 
sufficient, in our judgment, to demonstrate infringement, and tliat fact 
is that appellants are putting forth a waterproofing compound that 
does the work, and does it confessedly on the water-repellant princi- 
ple disclosed by Newberry, for appellants rely on the water-repellant 
power of "a small percentage" (less than 1 per cent.) of "stéarate of 
lime." Consequently it is manifest that appellants' compound is "sub- 
stantially f ree f rom glycérine or other soluble substance" ; that is, 
if soluble substances are présent at ail, they are présent in such rela- 
tively small quantifies that they do not materially detract from the 
water-repellant power of the insoluble stéarate of lime which both par- 
ties use and rely on to attain the desired resuit. 
The decree is affirmed. 



PEELLE CO. v. RASHKIN et al. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 191. 

Patents ©=328 — Vaudity and Infeingement — Hatchway Doors — Pbiob 
Use. 

Evidence of prior use of the device of the Rashkin patent, No. 871,735, 
for hatchway doors, considered, and held insufficient to defeat the patent, 
withln the rule requiring such évidence to be clear and convincing. The 
patent also held infringed. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from so much of the decree as 
dismisses the bill as to Tillie Rashkin, one of the défendants in a suit 
brought to restrain infringement of United States Patent No. 871,735, 
granted November 19, 1907, to Joseph Rashkin, the other défendant, 
with respect to whom the bill was sustained. 

See, also, 194 Fed. 440. 

The invention consista of an improvement in hatchway doors, which are di- 
vided in the middle and open up and down. Each pair of doors is connected 
by chains over pulleys, so that the movement of the upper door controls the 
movement of the lower door. In the prior art the wide-open position of such 
doors was determined by having the upper door abut against some sort of stop. 
Hence the lower door was, at that time, supported by the chains. If it were 
subjected to any shock or strain, when in its wide-open position, the strain 
was directly imposed on the supporting chains and, as they could not yield 
(the upper door then resting solidly against its stop), the tendency was to 
break them. For this reason, with such doors, it was always the practice to 
adjust the length of the chains so that, when the doors were wide open, the 
upper edge of the lower door would be far enough below the floor level to 
prevent it being struck by the wheels of the trucks used in carting loads into 
and out of the elevator. This arrangement had two well-known disadvantages: 
In the first place, it made a dépression over which the wheels of the trucks 
must bump ; and, in the second place, the dépression would retain whatever 
dropped off the tracks, and this would interfère with the closing of the doors. 
Rashkin removed the stops from the top half of the door and put on the lower 
half of the door very strong stops, so positioned that, when the doors were 

£=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



294 222 FEDERAL REPORTER 

wide open, the upper edge of the lower door was flush with the floor, thus 
forming a truckable sill or liridge, and thus avoiding a slot to collect rubbish, 
while at the saine time the chaitis were wholly relieved of ail shocks and 
stralns Imposed on the top of the lower door. 

J. Edgar Bull and Fred H. Bowersock, both of New York City, for 
appellant. 

Charles F. Dane and C. S. Champion, both of New York City, for 
appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. There is no question as to infringement. 
Nor is there any as to the proposition that Joseph Rashkin, the pat- 
entée, cannot défend on the ground of invalidity of the patent which he 
himself assigned to complainant's predecessor in title. 

No prior art disclosed in patents or publication négatives invention. 
The décision below was based entirely upon an alleged public use two 
years prior to the date of application. The contention is that in 1899 
or 1900, five years prior to the date of application (June 14, 1905), 
Joseph Rashkin, as an employé of Caleb M. Peelle (who was président 
of complainant company when this suit was brought), made and in- 
stalled in an elevator shaft in the plant of the Manhattan Refriger- 
ating Company in this city five sets of elevator doors which embodied 
the patented apparatus. Five witnesses testified as to thèse doors. 
Rashkin, the patentée and défendant, Starr, Lane, Scanlon, and Lude- 
mann. Referring to this testimony, the District Judge finds that Rash- 
kin's testimony is clear and circumstantial that he produced a model 
which he verified by a personal inspection of the doors shortly before 
testifying; that Starr was in a position to know, and was perfectly 
clear in his recollection; that his veracity and impartiality were con- 
ceded; that his testimony, which was not in the least impaired by 
cross-examination, "seems to be superior in weight to the testimony of 
complainant's witnesses." Of the complainant's witnesses, he finds 
that Eane and Scanlon "were indefinite and uncertain," and that, while 
Ludemann displayed considérable knowledge of the complainant's door 
construction, his testimony "is not of the convincing quality that char- 
acterizes Starr's statements." He concludes with the statement that, 
in view of the direct and convincing testimony of the défendants, he 
is impressed by the "failure of the complainant to produce any direct 
évidence to the contrary," and adds that "if the doors, or any of them, 
are still in use, it would hâve been easy to show what the construction 
was." 

None of thèse witnesses were examined in court. The judge had 
no opportunity to observe their demeanor on the stand. Ail that he 
had was the printed record which is before us. The appellant is there- 
fore entitled to our independent judgment as to the relative weight of 
their testimony. 

Rashkin testified that he went to work for C. M. Peelle, doing busi- 
ness as the Standard Supply Company, in 1896, and stayed with him 
six years; that in 1899, at Peelle's request he put in five pairs of doors 
in the Manhattan building; that they had the crossbar and stops of 
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the patent ; that about 1907 he had a man repair the doors with some 
new chains and pulleys, and saw them after the job was done; that he 
saw the doors three weeks before testifying, and they were the same 
doors he had put in. However clear and circumstantial his testimony 
may hâve been, his statement that he installed thèse doors "with stops" 
on them in 1899 is his recollection merely of what took place 13 years 
before, without référence to any record to fix the date. Moreover, he 
is one of the défendants, pecuniarily interested in the resuit of the suit. 
He is also the patentée, who, when making his application in 1905, 
swore that such doors had not been in use for more than 2 years before 
that date. He explained this last statement by saying that in 1905 he 
had an imperfect knowledge of the English language, and did not un- 
derstand what he was swearing to. It seems to us that his testimony is 
entitled to little weight. 

The witness Starr, a mechanical engineer, was président of the 
Starr Engineering Company. He was consulting engineer for the 
Manhattan Company, and drew the plans for their warehouse and 
equipment, and supervised the installation of the same. The ware- 
house was erected in 1896 or 1898 (it is given 1906 or 1908 in the rec- 
ord, which is manifestly a printer's error). This witness also testified 
wholly from memory, except that he says that he has refreshed his 
recollection as to the date he removed his office from the Manhattan 
Building (May 1, 1890), by référence to his books of account. He says 
he saw the doors for some time before and some time after that date. 
No one disputes the proposition that the doors are the same, nor that 
they are now provided with crossbar and stops ; the question is, Were 
they so equipped prior to 1903? This witness testified that the lower 
door had a strengthening bar across its top, extending on each side over 
the guide rail in such a manner that when the door was open, and there 1 
fore the lower half of the door was down, so that the top would be 
flush with the floor, this bar engaged on each side with a stop placed 
on the rail, so as to hold the lower half of the door from going below 
the floor level and the top of the door filled the space between the plat- 
form of the elevator and the floor in such a manner as to form with the 
platform and the floor a practically continuous surface, so that trucks 
could be conveniently wheeled from the floor to the platform or vice 
versa. 

Being merely consulting engineer, he did not hâve occasion to see 
them regularly after he left the building, but says the doors were in 
use up to about 1902. 

The complainant's witness Lane has been since 1903 engineer to the 
Stock Exchange. He testified that he was in the employ of the Man- 
hattan Company from 1899 to 1903, for three years as roustabout and 
one year as engineer ; that there were gâtes when he came, which were 
soon changed to thèse fireproof doors. He says the doors were like 
defendant's model, except that there were no stops to prevent the door 
from dropping in case the chains broke. When opened, the top edge 
of the lower half of the door dropped below the floor a couple of 
inches; that the only stop that he ever saw was the chain that came 
through the pulley ; that four or five times he helped the carpenter re- 
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pair the chains that "were broken on one side, which would let the 
door drop on one side" ; that when he repaired them he had to get a 
pry underneath and hold it up in place while repairing ; that the lower 
door sections had a pièce of iron on the top and side; that whenever 
he saw them lowered their tops were below the floor level. 

Complainant's witness Scanlon, who is now engineer of the Presby- 
terian Hospital, testified that he was chief engineer at the Manhattan 
Building from 1896 to 1902; that he remembered that while he was 
there they substituted for the light gâtes sliding doors — when the up- 
per half was lifted the lower half would go down ; that there was no 
positive means provided for arresting the lower door in its descent at 
a point where its top edge would be supported substantially flush or lev- 
el with the floor ; that sometimes it would stop flush, then again from an 
inch to an inch and a half below the floor level ; that he knew of nothing 
which limited the drop ; that it never stopped twice in the same place ; 
that the engineering départaient was called upon repeatedly to "dig 
out the dirt." This phrase he explained by saying that, when the top 
of the door dropped below the floor level, the ice from the barrels of 
f rozen poultry, pièces of barrel hoop, and rubbish would "pack in over 
the door in the slot in the floor"; that there was never any trouble 
when the doors stayed at the same level, but that they had trouble with 
them right up until he left in December, 1902. 

Complainant's witness Ludermann, now in business for himself, tes- 
tified that he worked for the Standard Supply Company (with which 
Rashkin was employed), from August, 1903, to 1911 ; that on two occa- 
sions during such employment he was sent to the Manhattan to make 
repairs to thèse doors; that on one of thèse occasions a door had 
broken loose from the chains and was jammed between the tiller sheave 
and the pit of the hatch ; that the doors when he saw them were not of 
the "truckable sill" type; that is, they were not held by stops flush 
with the floor, but the top of the lower door was set so far below the 
floor level that a wheel or rolling object would not touch it. The prior 
use date relied on by défendant must be anterior to June 14, 1903. 
This witness, it may be noted, did not begin his employment until 
August, 1903. 

We fail to see why the évidence for complainant is not as "direct'' 
as that for the défendant. When A. says he saw a door and it had a 
certain device on it, and B. says he saw the same door and it had no 
such device on it, the testimony of each is equally direct. As to the 
suggestion that there should hâve been produced a photograph or de- 
scription by a compétent witness of the doors still in use, we fail to 
see what bearing that would hâve on the question. No one disputes 
that the doors are the same, nor that they are now equipped with the 
"stop" devices. The only question is when those devices were ap- 
plied. Leaving out Ludemann, who only visited the place twice, surely 
both Lane and Scanlon were in as good a position to know what was 
there as Starr was. There is nothing to indicate that they were not 
as veracious and impartial as Starr; nor is their testimony, any more 
than his, impaired by cross-examination. Nor is it "indefinite and un- 
certain" ; quite the contrary. 
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Ail that we hâve touching this alleged prior use is the not infrequent 
case of fairly balanceU testimony of disinterested and impartial wit- 
nesses, not the clear, convincing proof which is required when it is 
sought to establish a prior use of a date more than 10 years back by 
oral testimony. We are not satisfied that such prior use has been 
proved. The Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, 
36 h. Ed. 154; Deering v. Winona H. Works, 155 U. S. 286, 15 Sup. 
Ct. 118, 39 L. Ed. 153; Parker v. Stebler, 177 Fed. 210, 101 C. C. A. 
380; National Hollow B. B. Co. v. Interchangeable B. B. Co., 106 Fed. 
693, 45 C. C. A. 544. 

The conclusion above reached makes it unnecessary further to dis- 
cuss the case, but we may add that, in our opinion the estoppel of 
Joseph Rashkin to attack the validity of his own patent disposes of 
this case. His wife Tillie has invested money in the business, and he 
contends that she alone is interested; he being merely her gênerai 
manager. We do not find the testimony of the défendants persuasive, 
but think it is really his business ; the wife being brought in with the 
expectation thereby of avoiding estoppel. 

Decree reversed, with costs, and cause remanded, with instructions to 
decree for complainant against both défendants. 



TERRY STEAM TURBINE CO. v. B. F. STURTEVANT CO. 

(District Court, D. Massachusetts. March 13, 1915.) 

No. 319. 

Patents ©=»328 — Validity and Infbingement — Steam Turbine. 

The Terry patent, No. 741,385, for a steam turbine, of the type known 
as a single impulse helical flow turbine, was not anticipated and dis- 
closes patentable invention. Claims 1 and 5 also held inf ringed by the de- 
vices of the Bentley patents, No. 944,839 and No. 1,042,871, and claim 3 
not infringed. 

In Equity. Suit by the Terry Steam Turbine Company against the 
B. F. Sturtevant Company. On final hearing. Decree for complain- 
ant. See, also, 204 Fed. 103. 

John P. Bartlett and Bartlett, Brownell & Mitchell, ail of New 
York City, and W. K. Richardson, of Boston, Mass., for plaintiff. 

Benjamin Phillips, Horace Van Everen, and George E. Stebbins, 
ail of Boston, Mass., for défendant. 

BINGHAM, Circuit Judge. The complainant is the owner of Unit- 
ed States patents Nos. 741,385 and 793,857, granted to Edward C. 
Terry on October 13, 1903, and July 4, 1905, respectively ; the ap- 
plications being filed in the Patent Office December 10,' 1902, ancî 
June 25, 1904. The complainant became the owner of the patents 
April 10, 1906, by a writing duly execute.d and recorded in the Pat- 
ent Office. 

€=?For otner cases les same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
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ThÀs is the ordinary suit in equity, and the défenses are invalidity 
and noninfringement. Claims 1, 3, and 5 of patent No. 741,385, and 
claims 8 and 9 of patent No. 793,857, are in issue. Claims 1, 3, and 5 
read as follows: 

"1. A wheel with substantlally U-shaped buekets and reversing chambers 
arrangea mouth to mouth to receive both primary and secondary steam in one 
and the same bucket, actlng at the same tirne." 

"3. A wheel with buekets and reversing chambers of a substantially semi- 
eircular form and with the diseharge for the steam therefrom at their cen- 
tral portion, instead of at a circumferential portion." 

"5. A wheel having the séries of substantially U-shaped buekets and con- 
fronting reversing chambers, with the jets in a part of the sald reversing 
chambers and within the mouth thereof, substantially as described." 

In the spécification of the patent to which thèse claims relate the 
patentée déclares that he lias "invented certain new and useful im- 
provements in steam turbines," and that the objects of his improve- 
ments are "simplicity and economy in construction and efficiency in 
use." The type of turbine hère in question is known as a single im- 
pulse helical flow turbine. It has a wheel rotating on a shaft B (Figs. 
1, 4, and 8 of the patent), and on its periphery a séries of overlapping 
U-shaped buekets, the mouths of which face outwardly around the 
wheel. They "are arranged in step form, and the axis of their curved 
walls is neither parallel to the axis of the wheel nor cuts into the said 
axis." The surrounding casing has a séries of reversing chambers of 
a similar U-shape, with open mouths facing the mouths of the wheel 
buekets. In the words of the patent: 

"Thèse chambers are arranged in a circular séries, lapping one upon the 
other in the form of a séries of steps, the plates extending from the inner 
edge of the rim 23 and plate 15 in direction shown in Figs. 2 and 8, and with 
the top of the TJ or broadest part of the semicircular Interior of the chambers 
facing Inwardly." 

Referring to the feature whereby the receiving ends of each of the 
reversing chambers is located in a plane at the rear of its discharging 
end, and, when annexed to or containing a nozzle, to the rear thereof, 
the patent states: 

"Instead of arranging the terminal edge 3S of the plate [of the reversing 
chamber] that conf ronts Inwardly in a Une parallel to the axis of the wheel, I 
slant the said edge SS, Fig. 6 (also shown by broken Unes in Fig. 2), so that the 
said edge at one of the supporting plates — the plates 15 as shown — is in ad- 
vance of the same edge where that edge meets the other one, 22, of the plates 
upon which the said chambers are mounted. This results in giving the broad 
sides of thèse chambers a slightly-warped surface. This terminal edge of 
each chamber at the side from which the jet discharges is in advance of the 
same edge on that side of the said chamber which receives the steam from 
the buekets in the wheel by a distance about equal to one-half the space be- 
tween the two bucket plates measured at the periphery of the wheel." 

In the drawings of the patent, the mouths of the wheel buekets are 
indicated as extending straight across the periphery of the wheel. 

"The wheel has a circular séries of buekets of a similar construction and 
form to that of the reversing chambers and also placed with the top of the 
U or greatest dimension of the semicircle at the edge of the wheel to face the 
corresponding portion of the reversing chambers, so that when a bucket stops 
directly in front of one of the reversing chambers they open mouth to mouth 
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and the two forrn substantially a circular figure, with a short straight portion 
on two sides, as best illustrated in Flg. 5." 

The steam is discharged into the buckets of the wheel through a 
divergent nozzle, spoken of in the patent as a jet, inserted through 
the wall of one of the chambers of a séries of four or five. 

"The jets 27 are arrangea to discharge into the wheel from one of the curv- 
ed side edges of the reversing chambers." 

"The arrangements and number of the jets may vary as circumstances may 
require. I hâve shown them as arranged with one jet for every four revers- 
ing chambers." 

"The jets 27 are in the forrn of elbow tubes, the small .portion of which con- 
stitutes the jet proper, while the cylindrical larger body portion connects the 
jets proper with the steam chamber and gives room for the ordinary pins 28 
or other ordinary means for opening and closing the said jets. The delivery 
end of thèse jets merges into the adjacent wall of the reversing chambers on 
what may be termed one leg of the U, considering the chambers U-shaped, as 
shown in Figs. 2, 5 and 6. In the direction of the width of the reversing 
chambers — that is, from plate 15 to plate 22 — the walls are parallel to make 
them narrow in this direction, as shown in the said Figs. 2, 5, and 6, while 
the desired expansion or progressive enlargement toward their effluent end is 
made by fiaring the walls" in the opposite direction. 

Another feature of the device relates to crescent-shaped openings 
for the discharge of dead steam from the reversing chambers and the 
buckets. 

"I hâve shown the discharge primary into the exhaust-chamber as through 
the middle or central portion of the broad sides of the reversing chambers in 
the forrn of crescent-shaped openings 34 ; but whether the discharge be through 
the reversing chambers or through the buckets of the wheel, it will be in the 
central or middle portion of one of the broad sides." 

In speaking of the functions of the reversing chambers, the buckets, 
and the helical course of the steam, the patentée says: 

"I hâve called the chambers of the case 'reversing chambers,' because that 
is their primary function, and I may hère note that the buckets serve a like 
function in addition to their bucket function in a wheel. The curve, however, 
of the buckets and of the reversing chambers and their relations to each other 
is such that the steam, in passing from one to the other, follows a circular 
path in one continuous curve without niaking any reverse curve. In Fig. 5 I 
hâve illustrated one of the buckets, S7, 39, as stopped directly in front of one 
of the reversing chambers, 30, SI, with broken Unes and darts to indicate the 
flow of the steam. If the buckets were held in this position, the steam flowing 
in at the jet 27 has to travel around, following the curve of the inner wall 39 
of the bucket and then the curved wall SI of the reversing chamber, forming 
what I may call 'primary' steam. The second time around the steam would 
gradually widen by expansion and follow around inside of the current of pri- 
mary steam, forming what I may call 'secondary' steam, and so on until it 
reaches the outlet 34 in the middle or central portion of chamber, 30, SI, ail as 
indicated in Fig. 5. In practice, however, the buckets are moving ; but the 
steam in flowing from jet to bucket and bucket to chamber, and so on, follows 
the path shown in Fig. 5, as well as can be illustrated, only, of course, one 
particular bucket is not ail the while in front of any one particular chamber. 
By means of this form of bucket and chamber placed mouth to mouth for the 
repeated action of the steam within the same buckets I obtain from a wheel 
with one séries of buckets substantially the repeated use of the steam that is 
attained by the much more expensive compound wheels." 

The art of propelling a wheel by steam is old, but the first two men 
to produce steam turbines of a practical nature were Parsons and De 
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Laval. In 1884 Parsons took out a British patent for a reaction près 
sur-stage turbine. Prior to his invention the principle of reaction 
due to pressure drop and expansion had been applied to a single stage 
and a single wheel. This produced umvorkable speed. To overcome 
this, Parsons devised means for applying the principle to a number 
of wheels or sets of moving vanes mounted on a shaft. As the steam 
passed from the high pressure end of the chamber inclosing the movable 
vanes through the successive sets of vanes to the exhaust, it expanded, 
decreased in pressure, and imported motion to the vanes. It is this 
drop in pressure that is the underlying principle of the reaction tur- 
bine. By adopting this principle and pressure staging, Parsons re- 
duced the speed of the reaction turbine to practical, workable limits. 
Its difficulties were its complexity, the necessity of steam-tight cas- 
ings, the question of clearance of the numerous vanes, and the axial 
thrust of the shaft, which restricted the application of the principle 
to turbines of large size. The principle of the reaction turbine is en- 
tirely distinct from that employed in the De Laval or Terry turbines, 
which is that of impulse. 

In impulse turbines, the steam is blown against the vanes or buckets 
of the wheel in the form of a jet, in a manner resembling the im- 
pulse given a projectile by the explosion in the barrel of a gun. Aftcr 
the. projectile leaves the gun it possesses velocity energy. This is simi- 
lar to the velocity energy of the steam as it leaves the nozzle of an 
impulse turbine. The nozzle gives the steam a large velocity at the 
expense of its pressure energy. In other words, the steam in passing 
through the nozzle drops in pressure from initial to exhaust pressure 
and in expanding to the exhaust pressure produces a high velocity. 
In thèse turbines the potential energy of the steam is transformed 
into kinetic energy in the nozzle prior to its entering into the bucket 
of the wheel, while in reaction turbines the potential energy is trans- 
formed into kinetic energy within the wheel. As the motion of the 
wheel is caused by the impulse of the jet, it follows that the jet speed 
must be greater than the bucket speed; otherwise, no power will be 
drawn from the jet by the bucket. 

In 1888, De Laval took out a patent in Belgium for an impulse 
steam turbine, which is conceded to be the first practical commercial 
turbine of that type. His contribution to the art which insured the 
success of his machine was in the construction of the steam nozzle, 
which was divergent beyond the throat and converted ail the pres- 
sure inhérent in the steam into velocity. Prior to his invention con- 
verging nozzles were used, and as they developed only a small per- 
centage of the kinetic energy of the steam the impulse turbine was 
then impractical. 

In the De Laval turbine, ail the energy of the steam is abstracted by 
a single jet and is consumed by one passage of the steam through a 
single séries of vanes. In order that the entire energy of the steam be 
employed, it is necessary that the velocity of the vanes should be equal 
to about one-half the velocity of the steam jet; and, as the steam 
velocity obtainable where the steam is disçharged into the atmos- 
phère from its ordinary boiler pressure with the divergent nozzle is 
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about 2,000 feet per second, the vanes must travel at a rate of about 
1,000 feet per second, which is faster than the speed of the ordinary 
bullet. It is apparent from this and other disclosures in the case that 
when the kinetic energy thus developed is converted into mechanical 
work, the speed of the wheel is too great for practical purposes, unless 
a considérable portion of the available energy is wasted. In large 
wheels the impulse principle, as applied by De Laval, was found to be 
entirely impracticable, and its use in small- ones was preventcd, except 
when accompanied by means for reducing the speed. 

In applying this principle to small wheels and to lessen their speed, 
De Laval resorted to such expédients as speed-reducing gearing and a 
flexible central shaft. And to f urther eliminate this difficulty he re- 
duced the velocity of the jet itself before it entered the wheel vanes 
by mass compounding it with some passive liquid, such as superheat- 
ed water or other desired fluids, to reduce its accélération in the nozzle. 
This last expédient resulted in such a loss of kinetic energy as to amount 
to a substantial diminution of the power, and the speed-reducing gear- 
ing likewise resulted in a loss of the available energy of the steam. 

In 1896 Curtis obtained a patent for a multiple pressure-stage com- 
pounding- velocity impulse turbine. The object he had in view was the 
production of an impulse turbine which would work efficiently at a 
shaft speed so slow as not to require speed reducing gearing and would. 
hold and reserve the potential power ofthe passing steam until its use 
was required at a subséquent stage. To do this he devised a scheme 
of subdividing in the impulse turbine the available energy of the steam, 
while in transit, into a number of steps or stages. This was brought 
about by a séries of separate wheels on a shaft through the vanes of 
which the steam was made to pass by employing several successive 
chambers connected by divergent or parallel nozzles. Instead of de- 
veloping the full kinetic energy of the steam at one stage upon a single 
wheel by the use of a single nozzle, he so treated the steam by means 
of interchamber nozzles that it could be reused in successive noz- 
zles and chambers, with the resuit that he utilized in stages the full 
kinetic energy of the steam; and as a resuit of thèse subdivision stages 
of pressure he reduced the steam velocity to a practical bucket speed. 

It is thus seen that, while the Curtis turbine was of the impulse type, 
it did not involve the idea of utilizing the full kinetic energy of a jet of 
steam on a single wheel by directing it in a helical flow through buckets 
and reversing chambers, and no contention is made that this invention 
has any bearing on the patent granted to Terry. Moreover, the dé- 
fendants expert admits that on December 10, 1902, when the applica-. 
tion for Terry's first patent was filed, "the desirability for some fur- 
ther improvement which would make it practicable to use a simple type, 
of impulse turbine with good economy, yet with a low rim speed, and; 
without pressure staging, was well recagnized," and that "thèse re- 
quirements would hâve been met by turbines like the présent Terry 
turbine or the Sturtevant turbine — that is to say, by a turbine with 
proper expanding nozzles and with suitably arranged U-shaped re- 
versing chambers placed mouth to mouth with the wheel buckets. But 
in 1902 no successf ul turbine of this kind existed." 
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Prior to Terry's invention, several inventors had undertaken to 
gradually abstract the velocity of steam through devices calculated 
to employ it several times, such as surrounding a wheel having a séries 
of buckets or vanes on its periphery vvith a stationary frame having 
séries or sets of stationary buckets or reversing chambers. The the- 
ory upon which the steam was supposed to act when such means 
were employed was that when driven from the jet or nozzle it would 
strike a wheel bucket, be carried around the bucket, impelling the wheel 
in a forward direction, then leave the bucket with a half or three- 
fourths of its velocity or energy abstracted, pass around a reversing 
chamber and enter another wheel bucket, and so on, until its energy 
had been fully abstracted and it had becorae dead steam. The theory 
was that if a suitable construction of this kind could be devised, the 
turbine could be run at a comparatively low speed, and still develop 
large power by utilizing ail the available energy of the steam, and, as 
above stated, it is admitted by the defendant's expert that the Terry 
turbine presented means for working out such a resuit. 

Attention has been called to a British patent granted to Imray in 
1881, a German patent to Lilienthal in 1890, and a United States patent 
to Wolke, applied for in April, 1901. Ail of those patents involved 
the helical flow idea, but at the time the first two patents were granted 
the divergent nozzle of De Laval was not known. No reliance is placed 
upon them as anticipating the Terry patent, and none reasonably could 
be. The nozzles employed were convergent, and the évidence dis- 
closes that in the absence of a divergent nozzle a single stage turbine 
of the impulse type is wholly impractical. It is the patent granted to 
Wolke upon which the défendant relies to show anticipation. This 
patent is now owned by the défendant, it having been procured since 
the institution of this proceeding. 

The Wolke patent discloses a slightly divergent nozzle, the wheel 
buckets and reversing chambers are U-shaped, and their arrangement 
with référence to the periphery of the wheel does not differ materially 
from that in the Terry patent. The drawings of the patent, Fig. 2, 
indicate that three séries or sets of reversing chambers were used, with 
a nozzle to each set, and that thirteen chambers constitute a séries or 
set. The nozzle which discharges steam into the wheel buckets is locat- 
ed behind each séries of chambers. There is no reversing chamber be- 
side the nozzle or to the réar of it; the space at the rear being left open. 
The main exhaust, according to the spécification, seems to be between 
the clearance of the wheel buckets and the reversing chambers, the 
edge rings of the rotary being beveled off "to diminish friction and 
back pressure and facilitate the escape," and the exhaust is "still fur- 
ther facilitated" by the omission of one or more buckets immediately 
back of each nozzle. The jet discharge from the nozzle is directed to- 
wards one side of the rotating wheel buckets, while the discharge ends 
of both the wheel buckets and the reversing chambers are in advance of 
their receiving ends, but to what extent is not disclosed. 

No turbines were ever constructed under this patent. A model was 
built by Mr. Wolke in February, 1901, in which one nozzle was used 
in connection with forty-six reversing chambers. Soon after the com- 
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pletion of the model it was given a test with compressée! air, but what 
efficiency it disclosed I am unable to gather from the évidence. The 
plates separating the reversing chambers were afterwards recessed at 
the center to assist the flow of dead steam to the exhaust, and a de- 
flector was put in behind the nozzle because Wolke thought it might 
give the steam "on its departure from the guide and wheel buckets" a 
better chance to escape. In the model (which was a small affair, the 
diameter being only five inches) the delivery end of the reversing cham- 
bers is in advance of the receiving end, but the receiving end is not in 
the rear of the discharging end of the nozzle, being, if anything, slight- 
ly in advance of it. There being no reversing chamber beside the 
nozzle with its receiving end at the rear of it, a substantial portion of 
the primary steam, when the nozzle is coïncident with the mouth of a 
wheel bucket, is not returned as secondary steam into the wheel buck- 
ets, but is lost. In this respect it differs from Terry's construction in 
a very important particular. Then, again, the fact that the central 
portion of the plates in the reversing chambers of the model were re- 
cessed to permit the exhaust of the dead steam — a matter not thus pro- 
vided for in the spécification of Wolke's patent — would indicate that 
the exhaust passages 34 in the central portion of the plates of the re- 
versing chambers in the Terry device were of spécial importance, as 
would also the crescent-shaped recesses in the edges and near the cen- 
ter of the plates of the reversing chambers of defendant's alleged in- 
fringing devices, hereafter considered. 

Although Wolke's device contemplâtes the use of a slightly divergent 
nozzle and the helical flow of the steam, by means of reversing cham- 
bers arranged mouth to mouth with the buckets of the wheel, it was 
without means for properly conserving the steam so that its energy 
might be f ully availed of ; and it would seem that no adéquate means 
were provided for eliminating the dead steam from the chambers and 
buckets — a matter which would materially affect its efficiency. I am 
theref ore unable to find that the Terry patent was anticipated by that 
of Wolke. 

In the construction of turbines under the Terry patent for commer- 
cial use the complainant, instead of completely encircling the wheel, has 
arranged its reversing chambers in a séries of four or five chambers 
to a nozzle, leaving spaces between each séries, which operate as an 
additional exhaust. On this account the défendant contends that the 
commercial machine constructed by the complainant is not built in 
accordance with the spécification and claims of the patent, and that if 
the reversing chambers completely encircled the wheel, the apertures 
Slf. provided for the escape of dead steam from the central portions 
of the reversing chambers (3£ in Figs. 2, 5 and 8) would be inadéquate 
and render the turbine impractical. 

The primary question, therefore, seems to be whether the spécifica- 
tion and claims of the patent should be so limited as to confine com- 
plainant to expanding nozzles and suitably arranged reversing cham- 
bers entirely surrounding the periphery of the wheel. In the spécifica- 
tion, in speaking of the reversing chambers, it is said that "thèse cham- 
bers are arranged in circular séries, lapping one upon the other in the 
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form of a séries of steps" ; but nowhere does it state that the re- 
vefsing chambers shall entirely- surround and. enclose the periphery of 
the wheel. Such an arrangement might be necessary if ail the buckets 
of the wheel were to be employed at a single instant, and the maximum 
power of the wheel deyeloped. But it is quite possible that for many 
purposes the amount of power which would be developed under such 
an arrangement would not be required. The évidence discloses that 
a wheel two feet in diameter, in the periphery of which are located 
some seventy buckets confronted by three sets of reversihg chambers, 
each set containing five chambers and a single jet, will develop 30 
horse power, a very substantial power for ordinary purposes ; and that 
when so arranged the greater proportion of the wheel buckets will not 
be confronted with reversing chambers at any one instant and will be 
nonactive. Now in view of this and the further facts that the pat- 
entée states that his preferred form of arrangement is one jet to four 
reversing chambers. and that the spacing of reversing chambers by 
omitting one or more at intervais about the periphery of the wheel is an 
obvious thing and was old in the art, is it not more reasonable to infer 
that the patentée intended to disclose in his spécification a construc- 
tion whiçh would permit of being used in the above-stated way and as 
the spécial requirements for power might demand than that he in- 
tended to limit his construction to a séries of reversing chambers en- 
tirely surrounding the periphery of the wheel? A set or séries of four 
or more reversing chambers, constructed in accordance with the spéc- 
ification, is circular in form and the words employed in the spécifica- 
tion — "a circular séries of reversing chamber-s"— do not necessarily 
confine the construction to a set or séries of chambers entirely sur- 
rounding the wheel. Furthermore, the patentée expressly states that 
he does "not wish to be understood as limhing himself to the précise 
form of construction shown and described" and reserves the right to 
make some changes therein. And taking the spécification as a whole, 
it seems to me that the patentée is entitled to be protected in the use of 
the construction employed in his commercial turbine to the extent that 
the claims of the patent, reasonably construed, may cover such con- 
struction and do not call for chambers entirely surrounding the wheel. 
It should, also be noted that the complainant's expert states that a 
wheel with reversing chambers : constructed in accordance with the 
spécifications of Terry's patent and entirely surrounding the periphery 
of the wheel, would be practical and efficient. The fact that the com- 
mercial wheel has not been so constructed does not necessarily militate 
against this vieWj for wheéls of this type are small and the amount of 
power liable to be desired in a majority of cases is readily developed 
with the mearis provided by the Terry patent when no more than three 
to ten sets of reversing chambers are used. Consequently it is as rea- 
sonable to believe that turbines hâve not been constructed with re- 
versing chambers entirely surrounding the periphery of the wheel for 
commercial purposes because there is no adéquate demand for ma- 
chines developing that amount of power as that when so constructed 
they would be impractical. I frnd, therefore, that the contention of 
the complainant as to this matter, is the more reasonable. 
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Are the claims hère in issue, when fairly construed, limited to a con- 
struction involving reversing chambers entirely surrounding the wheel? 
No contention is made that claims 1 and 5 are so limited. The conten- 
tion of the défendant with référence to claim 1 is that its language does 
not include a function of complainant's device which differentiates if 
f rom the prior art. It is an undeniable fact that in the Terry construc- 
tion, whenever a wheel bucket is. receiving primary steam it also re- 
ceives secondary steam, while in the Wolke patent this would be true 
only when the nozzle is straddling the partition between two wheel 
buckets and discharging primary steam into both of them; and this 
is so for the reason that in the Terry device there is a chamber with 
its receiving end back of and contiguous to the discharging end of the 
nozzle, while in the Wolke patent there is none. As stated by com- 
plainant's expert and admitted by the défendant, under the. Terry de- 
vice "each wheel bucket receives both primary and secondary steam act- 
ing at the same time, at ail times it is receiving primary steam at ail." 
While the language of the claim may be broad enough to include a 
construction under which secondary steam may at some time be found 
acting in a bucket with primary steam and does not clearly limit the 
claim to a construction under which secondary steam is always found 
acting in a bucket with primary steam, it is évident that when the claim 
is read with référence to the means specified by Terry to accomplish 
this resuit, it was not intended that it should be given the enlarged 
scope contended for by the défendant, but should be restricted to cover 
the spécial function of the patent ; and such, I find, is the reasonable 
construction of the claim. 

It may be further stated with référence to this claim, that the term 
"primary steam," as.used therein and explained in the spécification, 
means steam as it is discharged from the nozzle to the bucket, on its 
first passage through the bucket, and "secondary steam" means steam 
as it is discharged from reversing chamber to bucket on its second 
passage through a bucket. If the patentée was mistaken in thinking 
that the flow of the steam through the bucket was in a layered whirl- 
pool, as the défendant seems to think the spécification discloses, that 
does not alter its character as primary and secondary steam. 

As to claim 5, the défendant says that it refers to thé location of the 
jet within the mouths of a part of the reversing chambers, and that 
the words "in a part of the said reversing chambers" mean in a part 
of the total number of the reversing chambers, and not in a part of a 
particular chamber. As to this matter, the complainant is in full ac- 
cord, for, in the brief of its counsel it is said: 

"Our view is that the words 'in a part of the said reversing chambers' mean 
that the jets are in some, but not ail, of those chambers." 

And as to the words of the claim, "and in the mouth thereof," the 
defendant's contention is that the language — 

"requires such jet to be actually within the mouth of the reversing chamber, 
* * * so that the steam passes from the nozzle into and from the mouth 
of said reversing chamber into the mouth of the wheel bucket, instead of rass- 
ing directly from the nozzle into the wheel bucket." 
222 F.— 20 
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This is manifestly a refinement which the language does not call for. 
The mouth of a reversing chamber, if no nozzle is inserted, extends 
from side to side and top to bottom of the chamber, and the nozzle is 
within the mouth thereof, within the terms of the claim, when it is 
inserted through the walls of the chamber, and this without regard 
to vvhether that portion of the nozzle opposite the side that merges into 
the wall of the reversing chamber extends ail the way or only part of 
the way to the edge of the advanced plate of the chamber ; and the 
steam is discharged from the jet or nozzle into the wheel bucket, un- 
der any reasonable construction of the language, whether that side 
of the nozzle opposite the one that merges into the side of the reversing 
chamber extends to the outer edge of the plate as above stated or not. 
Figs. 7 and 8 of the patent would indicate that the side of the nozzle 
opposite the side that merges in the side wall of the chamber extends 
to the edge of the advanced plate. This, however, is entirely immate- 
rial so far as the opération or functioning of the device is, concerned, 
and, so construed, the claim covers the construction described in the 
spécification in the particulars to which it relates. 

Claim 3 calls for a "wheel with buckets and reversing chambers of 
a substantially semicircular form and with the discharge for the steam 
therefrom at their central portion instead of at a circumferential por- 
tion." In construing this claim a dispute has arisen as to what is 
meant by the words "with the discharge for the steam therefrom at 
their central portion instead of at a circumferential portion." The 
défendant regards this language as limiting the claim to a construc- 
tion where the discharge of the steam from the reversing chambers 
or buckets is ail or substantially ail through the crescent-shaped open- 
ings 31). located in the central portions of the broad sides of the cham- 
bers or buckets, and as excluding a construction which would permit 
of the discharge of any appréciable amount of steam, as an auxiliary, 
through the clearance between the wheel buckets and reversing cham- 
bers, or from the mouth of a bucket when it is not confronted with a 
chamber. While in the spécification the patentée provides that the 
primary discharge into the exhaust chamber should be through the 
crescent-shaped ppenings 3h, and by the use of the term "primary" in- 
dicated that in some f orms of his construction he did not mean to 
preclude himself from making use of an auxiliary discharge, it is évi- 
dent that a construction affording an auxiliary discharge from the 
clearance between the buckets and reversing chambers, or from a buck- 
et when not confronted by a reversing chamber, would not give full 
expression to the language used in claim 3, where it says that the dis- 
charge of the steam shall be "at their central portion instead of at a 
circumferential portion," for steam discharged into the exhaust from 
the clearance between the buckets and the reversing chambers, or from 
a bucket when not confronted by a reversing chamber, would be dis- 
charged at a circumferential portion rather than at the central portion 
of the chambers or buckets. In view of this and the fact that the 
spécification also provides for a form of construction in which the 
wheel would be entirely surrounded by reversing chambers and hâve 
a. steam-tight chamber to prevent the escape of the steam from the 
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clearance between the buckets and reversing chambers to the exhaust, 
it seems to me that the latter is the form of construction contemplated 
by the claim and that it does not cover a construction which permits 
the escape of steam from the circumferential portion of the buckets or 
chambers. 

The object in an impulse steam turbine, as in any other steam engine, 
is the transformation of the steam into mechanical power without loss 
of energy. This was accomplished in such a marked degree by ïerry 
in a field where prior inventors, in endeavoring to acomplish the same 
purpose, had failed, that I find there was sufficien. Invention, in the 
means employed to bring about the resuit, to sustain the patent. I am 
also aided in reaching this conclusion from the position in the com- 
mercial world which the Terry turbine took immediately upon its being 
put upon the market, creating, as it did, a monopoly in the field to 
which it belonged, and maintaining the same for a period of about six 
years and down to the time the defendant's alleged infringing device 
was introduced. 

At the time of the institution of this proceeding the défendant was 
manufacturing and putting upon the market a single wheel helical flow 
impulse turbine. In its catalogue advertising this turbine, the division 
plates of the wheel buckets appear to be arranged straight across the 
periphery of the wheel as in the Terry device. The reversing cham- 
bers consist of four chambers to a séries. The division plates of the 
chambers are not arranged diagonally, but the receiving end of each 
chamber is so constructed as to be slightly in the rear of the discharg- 
ing end. The nozzle or jet is inserted through the wall of the second 
chamber and is within the mouth thereof, although the side of the noz- 
zle opposite the side which merges in the wall of the chamber extends 
to the edge of the advanced plate. In the edge, near the central por- 
tion of the plates separating the chambers, there are crescent-shaped 
recesses, and in the advance plate of the fourth or last chamber there 
is a deep U-shaped eut. This device is of substantially the same con- 
struction as that indicated in Fig. 2, United States patent 944,839, 
granted to Bentley, December 28, 1909, and which the défendant now 
owns ; the material différence being that in the Bentley device the 
crescent-shaped recesses in the plates between the chambers and the 
deep U-shaped eut opening into the exhaust are not présent and are 
not disclosed in the spécification of that patent. It is not disputed but 
that the device performs the same function as that set forth in the first 
claim of the Terry patent and that whenever the jet discharges steam 
into the wheel bucket, there will be présent in the bucket both primary 
and secondary steam acting at the same time. I find that this device 
infringes claim 1 of the Terry patent.. 

As to the crescent-shaped recesses in the plates between the revers- 
ing chambers of this device, the defendant's position is that they are not 
there for any useful purpose, but were eut by the hub of the milling 
tool used in recessing the chambers ; the chambers being made from a 
single pièce of métal. No reason, however, is advanced by the défend- 
ant for the présence of the long U-shaped eut opening to the exhaust 
through the plate of the fourth chamber. The contention of the com- 
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plainant is that the crescent-shaped recesses in the central portion of 
the plates, together with the deep U-shaped eut, furnish means for the 
escape of the dead steam to the exhaust and perforai the same func- 
tion that openings S 4- in the plates of the Terry reversing chambers 
perforrn. Complainant's expert sa}'s this is their function and that 
they unquestionably so act as to permit the passage of the dead steam 
f rom the chambers to the exhaust. While thèse recesses were undoubt- 
edly caused by the hub of the tool used in milling the chambers, never- 
theless, it appears in defendant's power article of February 20, 1912, 
that the milling of the chambers can be accomplished by cutters which 
would not cause the recesses. This fact, taken in connection with the 
unexplained deep U-shaped eut in the plate of the fourth chamber, 
leads me to believe that their présence in the defendant's device is for 
a purpose and that they perform an essential function in the opération 
of the chambers. But, having construed claim 3 as contemplating a 
combination or arrangement of means whereby ail or substantially ail 
of the steam from the buckets or reversing chambers is discharged 
into the exhaust through openings in the central portion of the broad 
sides of the buckets and chambers, and as not permitting the discharge 
of any substantial part of the steam through their circumferential por- 
tion, I am unable to find that the use made by the défendant of the 
recesses and U-shaped eut in the reversing chambers infringes claim 
3, as under its construction and arrangement a substantial part of the 
steam is discharged from the circumferential portion of the buckets 
or chambers. 

As above stated, the defendant's first infringing device is of the same 
construction as that indicated in Fig. 2 of the Bentley patent, No. 944,- 
839, except as to the crescent-shaped recesses and U-shaped openings, 
In considering the question whether this device infringes claim 5, I 
shall refer to Fig. 2 of Bentley's patent. The présence of the first 
chamber k, in the device is necessitated by the fact that the receiving 
end of the chamber beside the nozzle is not at the rear of the discharg- 
ing end of the nozzle, and chamber k performs the function which a 
chamber beside the nozzle would perform if its receiving end was at 
the rear of the discharging end of the nozzle, as in the complainant's 
device. The insertion of the plate between the chamber containing the 
nozzle and the chamber back of it produces a mère change in form 
and, if the plate were omitted, the device would perform the same func- 
tion. That this is so appears from what Bentley (who is the engineer 
in charge of the defendant's turbine départaient) says in his patent No. 
944,839, page 2, Unes 100 to 109 : 

"My Invention may be somewhat modifiée! without departing from its es- 
sential features. For example, the supplemental chamber fc, instead of being 
separated from the more advanced chambers by the partition j, may be merg- 
ed therewith as indicated in Fig. 4." 

I therefore find that this device also infringes claim 5 of the Terry 
patent. 

Three months after this suit was begun, the défendant ceased mak- 
ing use of the infringing device heretofore considered and adopted a 
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modifiée! construction such as is shown in Fig. 2 of United States pat- 
ent 1,042,871, grantedto Bentley October 29, 1912, which patent is now 
owned by the défendant. This device was introduced into the case by 
the défendant, and full proof s were ofïered with référence to it. It has 
a séries of five U-shaped chambers. The first chamber is at the rear 
and (for ail practical purposes) at the side of the nozzle or jet. Its 
receiving end is also at the rear of the jet and the chamber perforais 
the same function as the one beside the jet in the Terry patent, which 
has its receiving end similarly situated. This chamber, in connection 
with the jet, causes the wheel to receive both primary and secondary 
steam in the same bucket acting at one and the same time, whenever the 
bucket is receiving primary steam at ail. The différence in the con- 
struction of the chamber with référence to the nozzle is simply one 
of form and is brought about by making the plate separating the first 
chamber from the one immediately in front of it thicker at the dis- 
charging side than at the receiving side; the thickness at the dis- 
charging side being sufficient to inclose the nozzle. If the thickness 
of this plate was reduced between the space occupied by the nozzle and 
the receiving end, the arrangement of the nozzle and chamber would 
duplicate that of the Terry device. I find that it inf ringes both claims 
1 and 5. 

In this device the plates of the chambers in advance of the first 
chamber slant diagonally, their receiving ends being at the rear of the 
discharging ends by the width of a bucket. At the center of each 
of thèse plates are crescent shaped recesses and a deep U-shaped eut 
in the last plate, the same as in the previous infringing device, only 
somewhat larger. I find, however, that it does not inf ringe claim 3 and 
for the same reason that the previous device did not inf ringe. 

In view of the conclusions hère reached, it does not seem neces- 
sary to consider the validity of claims 8 and 9 of United States patent 
No. 793,857, granted to Terry July 4, 1905, or whether they are in- 
f ringed by either of the def endant's devices. 

There may be a decree for the complainant in accordance with the 
prayer of the bill. 
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SAFETY CAR HEATING & LIGHTING CO. v. UNITED STATES LIGHT 

& HEATING CO. 

(District Court, W. D. New York. Deeember 11, 1914.) 

No. A-2. 

Patents <§=j328 — Validity and Infringement — Car Lighting System. 

The Creveling patent, No. 747,6S6, for a System of electrical régulation 
adapted for use in supplying current to the lamps of railroad cars, con- 
sisting essentially of an axle driven generator in connection with a stor- 
age battery, which takes any surplus current and supplies the saine to the 
lamps when the car slows down or is at rest, was not anticipated, covers 
a practical and operative device, and discloses invention. Olaims 1-8 
also held infringed. 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the United States Light & Heating Company. On final hear- 
ing. Decree for complainant. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. War- 
field, H. S. Duell, R. S. Blair, and D. G. Haynes, ail of New York City, 
of counsel), for complainant. 

Jones, Addington, Ames & Seibold, of Chicago, 111., and Kenefick, 
Cooke, Mitchell & Bass, of Buffialo, N. Y. (W. Clyde Jones, Arthur B. 
S'eibold, and Edwin B. H. Tower, Jr., ail of Chicago, 111., of counsel), 
for défendant. 

HAZEL, District Judge. The bill in this case allèges infringement 
of letters patent No. 747,686, granted to John L. Creveling, Deeember 
22, 1903, for a System of electrical régulation adapted for use in sup- 
plying current to the lamps of railroad cars. There are 1 1 claims in the 
patent, but 8 only are alleged to be infringed by the lighting system of 
the défendant company. This court recently had before it for déter- 
mination in another case between the complainant and défendant here- 
in, argued and submitted just before this case was submitted for dé- 
cision, the asserted infringement of the Thomson patent which it was 
claimed was an improvement on the Creveling patent in suit, and the 
opinion in that case is filed simultaneously witb this. 222 Fed. 318. 

We are herein principally concerned, first, with the combination of 
means whereby the current output of the generator, which is belted to 
the car axle and which runs at rates varying with the speed of the 
train, is maintained at substantially constant voltage, thus producing 
steady and continuous car lighting; and, second, with the combina- 
tion for protecting the storage battery from overflow or exhaustion — 
the means afïording such protection being an automatic device which 
opposes the generator voltage and modifies or alters the fiow of the 
generator current by increasing or decreasing it at variable stages or 
periods. 

The spécification of the patent under discussion, supported by the 
explanations of the expert witnesses, clearly indicates that in the de- 
scribed System of electrical régulation the total current output of the 

Ê=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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•generator is steady and continuous while the train runs at a rate of 15 
miles or more an hour ; that the lamps are in parallel and the current 
controlled by a main field coil 8 in the main circuit, forming part of 
the field winding of pilot motor 7, while the other part of the field 
winding of the motor is coil 9, thinner than the main field coil, which 
■opposes the latter and causes the fields to operate so as to neutralize 
one onother. The pilot motor is not in the magnetic field and therefore 
does not operate, and any slight armature current there may be is with- 
out operative effect; but the function of coil 9 is to receive the excess 
current flowing through coil 8, the field of which then preponderates, 
-causing the armature to rotate in such direction that the worm 36 and 
wheel 37 swing the rhéostat arm 20 to provide the additional résistance 
in the field circuit of the dynamo. By this arrangement of the parts 
there is produced a weakening of the field circuits of the dynamo which 
then operate to restore the current to a normal flow. When there is a 
decreased current in the generator field there is a stronger flow in coil 
9 which causes the actuating means of the rhéostat arm — that is, the 
worm and wheel — to rotate in an opposite direction, decreasing the 
résistance of the field circuit of the dynamo and securing a normal cur- 
rent. The changes of the voltage are fréquent, and, owing to the 
worm and wheel connection, the movements of the rhéostat arm are 
also fréquent, corresponding thereto to maintain a practically constant 
generator output until the battery is sufficiently charged, and this, re- 
gardless of the varying speed of the generator or variations in résist- 
ance of the main circuit. It will be understood, I take it, from what 
has been said, that variance in the current flow due to variation in 
the speed of the train or to the turning on or ofif of the lights is equaliz- 
ed by the adaptation of the means hereinbefore described, and that when 
the lamps are lighted the total current from the dynamo is divided be- 
tween the lamps and the storage battery ; the former taking only the 
amount required by them for lighting, and the latter the balance for 
subséquent utilization. 

The mechanism by which the storage battery or accumulator is pro- 
tected comprises a solenoid device (31) connected across the principal 
wires of the generator and on the side of the line switch (6). When the 
battery is charged to nearly its full capacity the voltage increases, so 
as to enable the solenoid to influence the contact arm (3!±) and bring 
into opération a résistance (15) and hence a lowering of the electro- 
motive force in the field coil (9) below the force of the current which 
flows through the main coil and causes the pilot motor to rotate in a 
direction to effect another résistance in the main circuit which reduces 
the generator output, again neutralizing the current of the field coils. 
The function of the automatic switch is manifestly to break the main 
circuit whenever the generator voltage is low, although there may be a 
discontinuance of the current to the battery while the switch is closed, 
this occurring whenever the flow is greatly diminished, as, for instance, 
by the stopping of the train or by its slowing down below 15 miles an 
hour. In further explanation of the function of the protection device 
when the train starts up after coming to a full stop, the complainant's 
brief accurately says: 
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"As coil SI is on the side of the automatic switch away from the battery, 
it ean get current from the battery only when this switch is closed. As the 
train again speeds up or starts up, the automatic switch 6' is closed, and tbe 
original cycle of opérations conipleted, except only in the case in which tbe 
battery is still fully chargea; that is, at about its full-charged voltage. If 
such is the case, the coil SI immediately perforais its functions to eut dowu 
or eut off tbe charging current. If, however, the battery is not at or near 
this full-charged voltage, tbe practically constant gênera tor output, at its 
normal value, is maiutained as usual." 

The principal advantages claimed to attach to the patent in suit are 
that the normal relation of battery and generator is at ail times main- 
tained and that any depletion of current in the battery by reason of 
lamp load or from stoppage of the train is instantly made good, thus 
securing continuous and steady lighting for the cars. 

A diagrammatic sketch (Fig. II) attached to the spécification is here- 
with reproduced. 



Fig. II 




Claim 5, which is typical of the other claims, reads as follows : 

"5. In a system of electrical distribution, the combinatiou of a generator, 
and accumulator charged thereby, means for maintaining the current output 
of the generator practically constant throughout changes in speed, and auto- 
matic means, controlled by voltage of the accumulator, for altering the cur- 
rent upon changes in voltage of said accumulator." 

The claims dp not in terms refer to a railroad car lighting system; 
but the spécification describing the generator and its purposes, and the 
adaptation for charging the battery to maintain the current output 
constant, leaves no doubt in the mind that the claims are in fact lim- 
ited to an electric car lighting system. The prior art, thus limited, is 
subject to scrutiny. 
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The défendant insists that, long before the invention in suit was 
conceived, generator regulators were used commercially, first s,ep- 
arately, and later in connection with a protection device to prevent 
overcharging the battery by shutting off the current or reducing its 
flow. It is no doubt true that the opération of an electric magnet in 
séries with a generator or with the main circuit to control a variable 
résistance rhéostat located in the field winding to vary the current from 
the dynamo was an old expédient in the electric art at the date of the 
Creveling patent. The patents to Brush, No. 224,511, and to Weston, 
No. 292,715, for example, describe means for maintaining a constant 
current output. Brush used a séries wound generator, while Weston 
used one that was shunt wound ; both preferably used a step by step 
wire rhéostat for their variable résistance device ; but they used them 
in différent fields, Brush in shunt, and Weston in séries. Both Systems 
related to arc lighting, and in my estimation hâve no material bearing 
upon the combination in suit, for they contain no means for charging a 
storage battery to supply current to the lamps when the generator fails 
to do so. 

The patent to Faure of 1888 is a more important citation, and on 
inspection plainly reveals a storage battery in connection with an 
axle driven generator for car lighting, the battery being used to supply 
current to the lamps when the car slowed down or was at rest. Faure, 
who was a skilled inventer of storage batteries and electrical appli- 
ances generally, was the first person to invent a storage battery for 
supplying current to the lamps when the generator was at rest. He 
adapted an automatic switch to connect and disconnect the battery 
from the main lead, and he preferably combined the same with a cur- 
rent regulator; but he appears to hâve failed absolutely to markedly 
advance the car lighting art, or to make it as efficient as Creveling de- 
signed to do. Faure used a shunt wound type of generator, and his 
variable résistance was of the step by step rhéostat type in séries with 
the shunt field winding ; but concededly his patent went no f urther and 
is devoid of means for protecting the battery from overcharging. To 
provide against failure of the current to flow to the lamps while the 
car was stationary or slowing down, he connected a secondary bat- 
tery or accumulator in a separate circuit, and utilized it at such pe- 
riods to furnish the required current. Complainant's expert witness 
swears that the arrangement of the parts in the Faure patent allows the 
current from the battery to reach the dynamo when the latter is rao- 
tionless, and that at times the dynamo supplies current to the storage 
battery and to the lamps, but that at other times the storage battery 
supplies current to the generator resulting in much waste of elec- 
tricity, an objection which Creveling designed to remove. Iam con- 
vinced that the two patents are essentially différent and operate on 
principles at variance with one another. 

In the Brush patent, No. 281,175, which was for a stationary light- 
ing System, there is a combination of a constant current regulator, a 
storage battery, and a device for preventing overcharging of the bat- 
tery; but when the battery is completely charged it is disconnected 
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froni the line by an automatic switch device. It is clear enough that 
said switch does not operate to regulate the current output as does the 
said automatic stop charge regulator of the patent in suit. Nor do I 
find anything in the Badt patent suggestive of complainant's combina- 
tion, save that it makes clear that storage batteries were used in combi- 
nation with generators, receiving current from them, and that over- 
charging was prevented by disconnecting them from the circuit by a 
suitable stop charge device. Badt did not hâve in mind an adaptation 
for maintaining a constant current output from the generator for the 
purpose of supplying current to the lamps from both the generator 
and battery, but simply means for keeping the charging current con- 
stant — an adaptation quite différent from that of Creveling. 

I now corne to the Emil Dick prior car lighting Systems, the United 
States patent No. 682,978, dated September 17, 1901, and the Dick for- 
eign publications, to which great importance is attached by the défend- 
ant to establish the invalidity of the patent in suit. It is urged that 
Dick disclosed-the précise combination in suit, namely, a constant cur- 
rent regulator for keeping the generator current practically constant 
during the time the battery is being charged, together with means for 
protecting the storage battery from the current, and that the latter 
means consisted of a relay which operated automatically, by reason of 
the increased voltage when the battery was sufficiently charged, to mod- 
ify the current so as to prevent overcharging. There was much testi- 
mony in relation to such Dick apparatuses and prior publications, and 
although they are by far the best références and bear definitely on car- 
lighting Systems, I am nevertheless of the opinion, after carefully 
considering everything that has been argued by counsel for défendant, 
that neither the Dick patent nor his car-lighting Systems are anticipa- 
tions of the patent in suit. 

The lighting System of Creveling was essentially différent from 
those of Dick, for one of the objects of the former was, I repeat, to 
provide means for keeping the generator current constant, or as nearly 
so as possible, by using the main circuit through which the generator 
current flowed, while the object of the latter was to provide means for 
changing the circuits, résistances, and regulating coils whenever the 
lamps were turned on or off, without, however, having in mind keeping 
the generator output constant or protecting the battery. The auto- 
matic means in Clevering's lighting System were controlled by the volt- 
age of the battery. This is shown by the fact that the relay coil mod- 
ifying the current is on the generator side of the automatic switch or 
across the main terminais, while the relay in the Dick lighting Systems 
was connected across the line on the battery side of the main switch 
E and was not responsive to the generator voltage with the switch 
open. The disadvantage arising from such location of the switch was 
that the modifying device at ail times remained energized, even when 
the train stopped and the switch closed, which decreased the generator 
current and interfered with suitably lighting the cars. 

In Vienna Street Poelten Lighting System, cited to anticipate or lim- 
it the claims of the Creveling invention there were, it is true, means 
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for keeping the charging current constant while the lights vvere turned 
out; but there is nothing therein to suggest means for maintaining 
practically constant the generator output. It is rightly claimed, I 
think, that the controlling coil in the D'ick apparatuses is eut out when 
the lights are turned on, and that then both the generator and the bat- 
tery supply the current required by the lamps; the battery voltage 
meanwlr.le being continually decreased so that the generator, to con- 
tinue the light, is required to supply an increased current output which 
obviously would be varied by adding to or taking f rom the lamp load. 
Certainly there is no such constancy of current during the period of il- 
lumination or while the battery is being charged as in Creveling's 
adaptation. The opération of charging the battery without interfering 
with the luminosity of the lamps was of the essence of his invention. 
In order to charge the battery in the cars and trains in which the Dick 
lighting Systems were installed, so that lighting would be uninterrupted 
when lighting was required, it was necessary to run the cars or trains 
at times when lighting was not required. How, therefore, can it be 
doubted that Creveling, assuming the operativeness of his invention 
which secured uniform lighting of the car at ail times and under ail 
conditions without extra runs, made a meritorious advance in the art? 
There was also évidence indicating that the stop charge relay of the 
Dick apparatuses operated only intermittently. The Elektrotechnische 
Zeitschrift, under date of April 28, 1898, from which I quote, would 
seem to bear out this view : 

"The relay only enters into opération when the charging Is finished, while 
the sanie is disconnected when the dynamo supplies current to the lamps. 
* * * The circuit, however, has undergone a modification, viz., in the con- 
ductor leading from the dynamo to the main Une the entire résistance B and 
an additional winding of the regulator is interposed, while the previous con- 
nection with the relay is interrupted." 

From this it would seem to be true that the batteries or accumu- 
lators of the Dick devices were not kept fully supplied with current by 
a battery controlled by its voltage, and evidently had a tendency to 
become depleted while the lights were out. 

The "Danish court train system" for lighting trains, as distinguished 
from sépara te car lighting, is also in my judgment essentially différent 
from the apparatus in suit. It was necessary in such lighting System 
to keep two storage batteries in each car; one being used to supply 
the lamps with current af ter exhaustion of the other and while the lat- 
ter was being recharged. No means are shown therein for constantly 
controlling the generator output. The feature of connecting the relay 
on the battery side of its automatic switch, and not on the generator 
side, was retained, with the resuit that such device failed to open at 
the proper time, and the automatic switch was ineffective upon its 
voltage. Nor are means shown for controlling the battery by the 
changes of the voltage, or of protecting it when a certain voltage is 
reached, and for thèse reasons the System was objectionable and faulty 
and incapable of furnishing continuous and steady illumination to 
trains running at variable rates of speed. 
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In the Aussig-Teplitzer ligh'ting System there is also a variation in 
the generator output, owing to the utilization of changing résistance 
shunts around the current coil of the regulator, and to the coaction of 
the voltage coil with the current coil. No means are shown thercin 
for opening the automatic switch device when the train stops or de- 
creases its speed. While there is much testimony to show that such 
apparatuses embodied both the constant current regulator and battery 
protection device of the patent in suit, I am nevertheless persuaded by 
the évidence in its entirety that the Creveling lighting System operated 
on a différent principle, and that in the Dick Systems the generator 
output was not maintained practically constant, as in the patent in suit, 
and that there were no similar automatic means for controlling the 
battery voltage for altering the current upon the battery changes. 

Was the patent in suit impracticable and inoperative? Impractica- 
bility and inoperativeness are asserted upon various grounds, but prin- 
cipally upon the ground that there was too much friction in the triple 
sliding contacts or in the wire rhéostat in séries with the shunt field 
winding of the generator. Considérable time was devoted to this sub- 
ject, but in view of the broad scope to which I think the claims are 
entitled it would serve no useful purpose to extend this opinion by a 
narrative of ail the asserted defects in the Creveling system. While 
it was not free from crudity and minor imperfections, I feel certain 
that it was operative. 

The complainant did not rely entirely upon the presumption of oper- 
ativeness and practicability which goes with the grant of a patent, but 
supported the presumption by the testimony of Hammer, Thomson, 
and Hulse. Professor Hammer substantially testified that the step by 
step rhéostat with wire résistance units in séries with the shunt field 
winding of the generator was a practical and operative device. It was 
not, he said, the précise form of rhéostat employed at présent, impor- 
tant improvements having been made — the wire rhéostat having given 
place to the carbon disk rhéostat; but in his opinion Creveling's adapta- 
tion was practicable. Thomson testified that he was présent when an 
apparatus constructed in accordance with the patent in suit was suc- 
cessfully operated ; that such sytsem with a regulator arm over a step 
by step rhéostat was operated in the plant of the Saf ety Company for 
a period of nine months, and that during such period of time he tested 
the regulator, using a spur gear in place of the worm and wheel ar- 
rangement of the spécification in suit, and an arm sliding up and down, 
instead of in a semicircle; but thèse différences were nonessentials. 
Hulse testified that in 1902 he was in the laboratory of the Safety 
Company, and saw there the Creveling lighting apparatus in opération, 
that the illumination of a bank of lights was satisfactory, and that 
there was no apparent trouble fsom the use of the triple rhéostat. 

It is, however, conceded, as heretofore stated, that in the early stages 
the apparatus did not operate with the same facility as later, when a 
carbon disk résistance was substituted for the wire step by step ré- 
sistance ; but, as said by Judge Coxe, in Electric Smelting & A. Co. v_ 
Pittsburg Réduction Co., 125 Fed. 933, 60 C. C. A. 636, 643 : 
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"It is rarely that an invention develops ultimate perfection in the hands of 
tbe inventer, The test of actual use discovers defects to be remedied and 
suggests improvements to be made. If the inventer produces a new and use- 
ful resuit, he does not lose his réward because he, or some one else, subse- 
quently renders it more useful." 

And the learned court then stated in the opinion an analogous case 
from a kindred art which bears instructively on the présent case. 

Although the éléments of the combination in suit separately were old, 
they nevertheless were substantially new in combination and in their 
mode of co-operation, and the défense of noninfringement, in view of 
the libéral scope to which the patent is entitled, requires but brief at- 
tention. Both the so-called stop charge and taper charge Systems of 
the défendant company are operated in substantially the same way as 
the Creveling System in suit, and they accomplish the same resuit. 
There are indeed différences of construction, as, for instance, the 
strengthening of coil (9) in the defendant's system instead of weak- 
ening an opposing coil as in Creveling's system; the use of a weight 
for retraction instead of a spring; and the use of a carbon pile ré- 
sistance instead of a wire résistance. But I think thèse différences or 
improvements are nonessential. It is immaterial that Creveling's ge- 
neric invention was later improved by the défendant, or by Moskowitz, 
or by Thomson, by the substitution of one élément for another. The 
employment by the défendant of the means relating to governing or 
controlling the output of the generator for charging the accumulator 
and for lighting, and also the means relating to the automatic altering 
of the current by changes of the voltage of the battery so as to protect 
it from overcharging, constitutes inf ringement. 

A decree may be entered in favor of the complainant, with costs, 
holding claims 1 to 8, inclusive, valid, and inf ringed. 
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SAFETY CAR HEATING & LIGHTING CO. v. UNITED STATES LIGHT 

& HEATING CO. 

(District Court, W. D. New York. December 11, 1914.) 

No. A-3. 

Païents <S=328 — Invention— Dynamo Suspension. 

The Thomson patent, No. 881,743, for dynamo suspension for car light- 
ing Systems, held voici for prior use and laek of invention. 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the United States Light & Heating Company. On final hear- 
ing. Decree for défendant. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. 
Warfield, H. S. Duell, R. S. Blair, and D. G. Haynes, ail of New 
York City, of counsel), for complainant. 

Jones, Addington, Ames & Seibold, of Chicago, 111., and Kenefick, 
Cooke, Mitchell & Bass, of Buffalo, N. Y. (W. Clyde Jones, Robert 
Lewis Ames, and Edwin B. H. Tower, Jr., ail of Chicago, 111., of 
counsel), for défendant. 

HAZEL, District Judge. Infringement is alleged of patent No. 881,- 
743, for dynamo suspension, issued March 10, 1908, to William I. 
Thomson, assignor of complainant. The dynamo is used in connection 
with the electnc lighting of railway cars, and the spécification is de- 
scriptive of a pulley or pulleys mounted fast upon the car axle and 
connected by belts to a corresponding pulley or pulleys upon the ar- 
mature shaft of a generator which supplies the current to the lamp 
circuits, as is more particularly explained in two other actions between 
the same parties for infringements of Creveling patent, No. 747,686. 
and Thomson patent, No. 926,518, in which cases opinions of this court 
are this iiay filed. 222 Fed. 310, 320. 

The object of the patentée herein was to provide means for mount- 
ing the dynamo and securely adjusting the same in position. The 
claims in issue are the sixth, seventh, and eighth, of which the sixth 
claim, for dynamo adjustment parallel to the axle, is the broadest. It 
reads as follows: 

"6. In apparatus of the class described, in combination, an axle, a dynamo, 
Power transmitting means interposed between said dynamo and said axle, 
means adapted to permit adjustment of the position of said dynamo in a 
direction substantially parallel to said axle, and means adapted to hold said 
dynamo in any one of various positions in the direction of said adjustment" 

Claim 7 is for the suspension of the dynamo in a longitudinal direc- 
tion, while claim 8 spécifies that the dynamo is positioned beneath its 
point of suspension and that the adjustment is latéral and longitu- 
dinal. 

The défenses are anticipation, limitation of claims, prior use, and 
noninfringement. There was évidence that prior to the patent in suit 
there had been in public use dynamo suspension for car lighting sys- 

fèzaFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tems provided with means for longitudinal and latéral adjustment, and 
that there were also several prior patents embodying disclosures of 
dynamo suspension, axle driven, for car lighting Systems, with means 
for adjustment parallel to the axle or for longitudinal or latéral adjust- 
ment. It will be necessary to refer to only two of the prior patents — 
patent No. 746,610, granted to Waddell & Brooks December 8, 1903; 
and patent No. 768,392, granted to Moskowitz August 23, 1904 — to 
show the state of the art at the date of the invention in suit. Thèse 
patents disclose means for dynamo suspension which, I think, embody 
the essential features of the patent in suit. 

The Waddell & Brooks patent is for a dynamo suspended on a cross- 
bar or shaft, and is attached laterally to the beams of the truck, with 
adjustment parallel to the axle. The construction is such that on pass- 
ing bolts through elongated openings in the base of the bracket H, 
shown in the drawing attached to the patent, the feature of longitu- 
dinal adjustment becomes évident, while, by clamping arrangement 
on the shaft, latéral adjustment is made possible. The elongated slots 
are thought to serve the same purpose, and are readily caused to op- 
erate in substantially the same way as the slots at opposite ends of the 
shaft shown in the patent in suit. Hence the granting of a broad scope 
to claim 6 to include additional means of adjustment would scarcely 
be warranted. The so-called single boit double slot arrangement of 
the patent in suit with one pair of slots at the end of the shaft is not, 
it is true, found in any of the prior patents or structures. Their adap- 
tation, however, in the device in question, is thought devoid of inven- 
tion. The évidence also shows that the Waddell & Brooks method of 
suspending the dynamo had been in public use prior to the invention in 
suit, on New York Central railway car No. 952, and that it included 
latéral and longitudinal adjustment. 

The Moskowitz patent, to which référence has already herein been 
made, was for a modified form of the Waddell & Brooks structure, 
and contains means for adjusting the dynamo laterally and«longitudi- 
nally on the car axle. I am satisfied by the proofs that such struc- 
ture was also in public use prior to the invention in suit, on New 
York Central railway car No. 948. On comparing it with the Thom- 
son structure, models of both being before the court, no essential dif- 
férence in construction is found to exist. There are merely minor 
différences in the methods of assembling some of the parts. It was 
testified that said Moskowitz structure was provided with means for 
longitudinal adjustment and means for holding the dynamo in posi- 
tion after adjustment, and that there was nothing to interfère with 
readily altering the fastening means to permit lengthwise adjustment 
on the shaft. 

The dynamo suspension installed on car No. 952 embodied the essen- 
tial éléments of claims 6, 7, and 8 in suit, although it had no adjusting 
slots at opposite ends of the crossbar, nor the single boit double slot' 
feature of complainant's patent. The addition of adjusting features 
of that type is not deemed a patentable improvement, but is regarded 
as the obvious expédient of the mechanic. Peters v. Hanson, 129 U. S. 
541, 9 Sup. Ct. 393, 32 L. Ed. 742; Buck v. Timony (C. C.) 78 Fed. 
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487; Doig v. Morgan Mach. Co., 122 Fed. 460, 59 C. C. A. 616; Na- 
tional Harrow Co. v. Westcott (C. C.) 84 Fed. 671. 

Importance is attached by the expert witness for complainant to tlie 
vertical suspension of the dynamo, which allows it to swing more 
freely when jarred by the motion of the train; but the patent in 
suit makes no claim to any particular alignment of the dynamo, and 
I do not think it involved invention to suspend it vertically rather 
than in the inclined position which was the common method of sus- 
pension. 

Without considering it necessary to go into détail, I conclude that 
the évidence in its entirety was sufficient to establish prior installation 
by the défendant and public use on railroad cars in August, 1903, 
more than two years before the application in suit was filed, of a dy- 
namo suspension apparatus embodying the essential éléments of the 
patent in suit. And even though such patent in suit were not actually 
anticipated, it nevertheless was void for want of invention. 

The bill is dismissed, with costs. 



SAFETY CAR HEATING & LIGHTING CO. v. UNITED STATES LIGHT 

& HEATING CO. 

(District Court, W D. New York. Deceraber 10, 1914.) 

No. A^l. 

Patents <©=»328 — Invention — Car Lighting System. 

The Thomson patent, No. 926,518, for an electric car lighting System, 
held void for lack of invention in view of the prior art 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the United States L,ight & Heating Company. On final hear- 
ing. Decree for défendant. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. 
Warfield, H. S. Duell, R. S. Blair, and D. G. Haynes, ail of New 
York City, of counsel), for complainant. 

Jones, Addington, Ames & Seibold, of Chicago, 111., and Kenefick, 
Cooke, Mitchell & Bass, of Buffalo, N. Y. (W. Clyde Jones, Arthur 
B. Seibold, and Edwin B. H. Tower, Jr., ail of Chicago, 111., of coun- 
sel), for défendant. 

Wm. Houston Keynon, Richard Eyre, and Gorham Crosby, ail of 
New York City, for Gould Coupler Co., as amicis curias, on the ques- 
tion of patentable novelty of patent in suit. 

HAZEE, District Judge. This is an equity action for the infringe- 
ment of letters patent No. 926,518, granted to William I. Thomson 
Tune 29, 1909, on application therefor dated April 15, 1903, for an 
improvement in railroad car lighting, and particularly in the automatic 
régulation of the output of the generator which supplies the lamps with 
electric current. In Systems of car lighting of this character, of which 

<S=aFor other cases see same topio & KEY-NUMBBR in ail Koy-Numbere<J Digests & Indexe» 
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there are several, the current is generated by a dynamo attached by a 
belt to an axle of the car and rotated thereby at variable speed. 

The spécification in suit, with the drawing attached thereto, describes 
a dynamo and a shunt field winding in the main circuit having serially 
included in its field a pile of carbon disks, or contacting électrodes, 
pressure on which decreases the aggregate résistance or opposition to 
the field current, while release of the pressure on it increases the ré- 
sistance or opposition. In the main current there are also a storage 
battery, an automatic switch, a lamp circuit extending across the leads, 
a séries coil controlling through a movable core, and a lever apparatus 
pivoted to control the pressure upon the carbon pile résistance; and 
référence is made to a dash-pot connected in such a way as to steady 
the movements of the lever by absorbing sudden shocks and jars, and 
to a spring arrangement which opérâtes to oppose the attraction of the 
solenoicl. The appended simplified sketch illustrâtes thèse features: 

But to insure an accurate -yr va-Z. 

understanding of the patent -e«_| — -^S' 

in controversy a portion of 
the spécification, ref erring to 
the figures in the sketch, is 
hère quoted : 

"The function of switcli 8 is, 
as will be obvious frow the 
drawlngs, to open the circuit 
through the dynamo 3 and pre- 
vent any wasteful discharge of 
battery 2. The coils of the 
field magnet or magnets of the 
dynamo are represented at 10 
as shunt-wound, the leads of 
the shunt circuit being indicat- 
ed at 11 and 12. Embodied in 
this shunt field circuit is a vari- 
able résistance, which is illus- 
trated as comprising a pile or 
séries of carbon disks or other 
contacting électrodes 13 located 
between the plates H and 15 to 
which the leads 11 and It are 
connected. The lower of thèse 

plates is stationary, and the upper one is carried by an insulated arm 16 pivot- 
ally connected to the end of the lever 17 pivotally mounted at 18. To the other 
end of this lever is pivotally connected the plunger 19 of the solenoid 9. A re- 
tractile spring 20 tends to rock the lever 17 on its pivot, so as to increase the 
pressure of the plate 14 on the pile of carbon disks, thereby lessening the ré- 
sistance of such pile and the résistance of the field circuit of the dynamo. 
There is also preferably provided a means for absorbing any sudden move- 
ments or jerks of the lever 17, as a dash-pot 20a having its piston 21 connected 
to one of the arms of the lever." 

According to the évidence, the assembled parts operate in such a 
way that, when an increased current passes either to the storage bat- 
tery or to the lamps, there is created an opposition or interférence 
in the flow of the current because of the pull upon the plunger of the 
solenoid, resulting in relieving the pressure on the carbon pile, and 
ccnsequentry lessening the current in the field circuit bringing the 
222 F. — 21 
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same to the normal output, while on the other hand when an increase 
of current supply is required, the strength of the solenoid is diminished 
by automatic reverse action. The function of the storage battery is, 
of course, to supply current to the lamps when the car is at rest or 
when it has decreased its speed to such an extent that the current 
from the dynamo is insufficient to keep the lamps lighted or to keep 
them from flickering. 

The patent has four claims, ail of which are alleged to be infringed 
by the défendant company. It will suffice to set out claim 1, which 
broadly describes an automatic régulation of a shunt wound generator. 
It reads as follows: 

"1. In combination, a shunt wound generator having serially included in 
its field circuit a plurality of contacting électrodes and positively acting elec- 
tro-magnetic means controlled by the current output of the generator for 
varying the pressure with which said électrodes contact." 

Claim 1 emphasizes three important features: (1) The circuit con- 
nection of the variable résistance; (2) the character of the résistance 
varying apparatus to be employed ; and (3) the means for controlling 
the apparatus. Claims 2, 3, and 4 are limited to a dynamo in a light- 
ing System driven from the car axle. 

The défenses interposed are anticipation, prior use, want of novelty, 
and noninfringement. It is therefore important to ascertain at the 
outset whether said features were old and commonly known in the 
art at the date of the invention in suit, and, if so, whether the pat- 
entée was the first to combine them in a car lighting system, thereby 
achieving success which was denied to prior inventors in the same field. 
It is not doubted that other Systems of car lighting in which the gen- 
erator was driven by the axle of the car were in use bef ore the origin 
of the Thomson system, nor that the éléments of the claims separately 
considered were old and common expédients for performing their sep- 
arate functions. Indeed, the défendant claims that the essential élé- 
ments of the combination had been substantially adapted for use in a 
car lighting system successfully employed by various railroads. Com- 
plainant, however, insists that the assembling of the parts — the gen- 
erator with the shunt field winding in the main circuit serially con- 
nected with the carbon pile — is new and novel, notwithstanding prior 
devices, in that the said éléments or parts were so arranged and inter- 
related in their action that they achieved a new and useful resuit which 
prior Systems failed in achieving. 

The spécifie claim of the patentée is that he remedied the defects and 
inefficiencies in car lighting systems of the type under considération by 
the automatic régulation and control of the entire current generated, 
as distinguished from merely supplying current to the lamps from a 
storage battery which, quoting from complainant's brief, "required 
charging on each run, with attendant delay and loss." If the proofs 
substantiate this claim, and the patentée did solve the problem of over- 
coming difficulties in the way of efficient car lighting, then beyond doubt 
his improvement is of great merit and value, and the protection of the 
patent laws should not be withheld from him or his assignor, the com- 
plainant. There is presented by the record, however, a serious ques- 
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tion as to whether the antécédent patents and prior car lighting Sys- 
tems, wherein the dynamo is driven by the car axle, do not indicate the 
dominant éléments of the combination in suit. The patentability of 
such combination I conceive is not determinable merely by the exist- 
ing différences or similarities between it and prior combinations claimed 
to achieve the identical resuit, but resort must be had to the f unctions 
which are performed by the adapted means and to the principle of 
opération by which the resuit is attained. It is well settled that a de- 
vice which cornes into existence by the adaptation of substantially the 
same means or instrumentalities, operating on the same principle, and 
achieving practically the same resuit, is the same device; and as said 
in Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935 : 

"A claim in a patent of one such device elaims and secures the other." 

Keeping this rule in mind, we may continue in our analysis of tbe 
elaims in dispute. 

Throughout the record complainant urges upon the considération of 
the court the adaptation of the variable résistance feature positioned 
serially in the field, instead of in shunt about the field circuit with 
réversible control — a prior adaptation ; the sélection by the patentée of 
a carbon pile résistance, instead of a step by step rhéostat, and of a 
current constant, instead of a voltage constant; the use of a shunt 
wound generator, instead of one that is séries wound; and the sélec- 
tion of a solenoid and plunge device for current control, instead of an 
ordinary magnet with a fixed core. There is satisfactory évidence in 
this record to show that a carbon' pile rhéostat in a car lighting appa- 
ratus was not first adapted by Thomson, but that such élément is shown 
in the Moskowitz car lighting System, and is described in the patent 
issued to him on application dated January 21, 1903, and numbered 
746,558. A comparison of the Moskowitz device with claim 1 of the 
patent in suit discloses the substantial use and adaptation by the former 
of the various éléments of the latter prior to the date of the patent in 
suit, with the single différence that the carbon pile rhéostat or contact- 
ing électrodes of the Thomson patent are connected in séries and not 
in shunt about the field winding as in the Moskowitz patent. Référence 
will again be made herein to the Moskowitz patents, which concededly 
were reduced to practice before the patent in suit was conceived. 

It appears that long before car lighting sytsems were invented the 
patent to Brush, No. 224,511, of 1880, pointed out the feasibility of 
substituting a carbon pile résistance for a wire résistance. From sim- 
ilar disclosures in the later patent to Brush, No. 239,313, the patent 
to Sellon & Mordey, No. 392,370, the earlier patent to Moskowitz, No 
626,713, and the English patent to Sellon & Mordey, it would seem to 
be clearly shown that before complainant's application for patent the 
connections of variable résistances, carbon pile or wire, in shunt or in 
séries, controlled by a magnet with current output coil, were old fea- 
tures, recognized by the skilled electricians as équivalents ; the opéra 
tion and co-operation of the various parts also being familiar to skilled 
electricians. That one kind of résistance possessed advantages not in- 
hérent in the o^her in the way qf greater or less consumption of energy 
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was understood, and hence the manner of the connection, whether in 
séries or in shunt, was rcgarded as one largely of individual préfér- 
ence. Indeed, in the Sellon & Mordey patent of 1888 the spécification 
substantially states that the variable résistance for varying the field. 
of the generator may be placed around in shunt or in séries with the 
field. 

Brush, it is true, used the generator to supply current to an arc 
light ; but the drawings (Figs. 2 and 3) clearly show variable résistances 
of the wire rhéostat and carbon disk types, operating precisely as does 
the carbon pile résistance of the Thomson patent under considération, 
to maintain constant the flow of the current. In Brush patent, No. 
239,313, are shown two carbon pile résistances and a constant current 
regulator which operate autornatically. A duplication therefore of car- 
bon piles by Thomson (Fig. 2 of the drawing) is obviously not a new 
idea or use, unless their adaptation to a car lighting system as distin- 
guished from stationary lighting be so considered. 

Afterwards came Edison, with the incandescent lamps placed in 
parallel and connected in shunt across the main lead. As a préven- 
tive of fluctuation of pressure he adapted the magnet in shunt across 
the mains, obtaining thereby a variation of voltage and division of the 
current. A comparison of the Brush and Edison lighting patents dis- 
closes that Brush, to avoid fluctuation of the current, put the magnet 
in séries in the main lead, while Edison to avoid fluctuation in pressure 
or voltage placed the magnet in shunt in the field with the resuit that 
as only a part of the current passed through it he was enabled to main- 
tain the current constant. To be sure, the patents to Brush and Edison 
are not anticipatory ; but, as hereinbefore indicated, they are pertinent 
as showing the knowledge that electricians possessed at the date of the 
patent in suit regarding the various methods of Connecting variable 
résistances — i. e., a wire résistance or carbon disk rhéostat, either in 
shunt or in séries. 

The patent to Weston, No. 292,715, of 1884, is claimed by défendant 
to anticipate the patent in suit. Therein are shown a generator and a 
magnet in séries with the main circuit to respond to the variable flow 
of the current, with a wire rhéostat in the field séries controlled by a 
magnet to vary the strength of the field and maintain constant current 
to the lamps. That the Weston structure, wherein the generator is in 
shunt as in the patent in suit, was a practical device, is not questioncd ; 
and while it was not for a car lighting system, but was used for sta- 
tionary lighting, still there is such marked similarity of opération be- 
tween it and complainant's lighting system that it is difhcult to over- 
look its importance as an anticipatory structure. It was used in an 
analogous art, and had but one essential differentiating feature from 
complainant's patent, namely, a wire rhéostat résistance in place of the 
carbon pile ; and although complainant's patent is for a combination of 
old éléments achieving a new and useful resuit, it is nevertheless very 
questionable, I think, whether, in view of the Weston patent, consid- 
ered in connection with the Moskowitz structure, it involved invention 
to substitute the carbon pile disk, made known to the art by Brush, 
for the wire rhéostat first placed in the shunt field circuit by Weston. 
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There is évidence to show that Weston's adaptation was substantially 
used by Faure in a train lighting system in which a shunt wound gen- 
erator was driven from the car axle. Faure adapted the shunt wound 
generator and constant current regulator to supply current to the stor- 
age battery and lamps, and used a wire step by step résistance to secure 
a constant potential; but, as he did not employ a carbon rhéostat in 
the shunt field circuit of the generator controlled by a solenoid in the 
main lead to secure constant current, he cannot be considered as an- 
ticipating the combination in suit. 

I now come to what is regarded by both sides as the most important 
référence in support of defendant's contention that the changes and 
modifications made by Thomson, after the practicability of the Mosko- 
witz structure was demonstrated, were merely of form and not of sub- 
stance. It is shown that prior to the date of the application in suit 
the défendant had installed the Moskowitz structure, in which there 
was used a shunt wound generator connected to the car axle by a belt 
arrangement as in the patent in suit. In such structure the dynamo 
supplied electricity to a circuit in which were placed a storage bat- 
tery and incandescent lamp in parallel, while the current was main- 
tained practically constant by the adaptation of an automatic regulator, 
which comprised a magnet included in séries in the main circuit, oper- 
ating upon a carbon pile rhéostat in the shunt field circuit of the gen- 
erator. The single différence between such system of car lighting and 
that of Thomson was that in the former the carbon pile résistance was 
not in séries about the shunt field winding as in the latter. The ques- 
tion is therefore sharply presented whether, in view of the prior art, 
there was invention in Connecting the carbon pile in séries about the 
shunt field winding. 

Complainant argues at length that both Moskowitz and Thomson, at 
substantially the same time, aimed to solve the same problem which 
confronted the art in perfecting axle driven car lighting Systems, and 
that Moskowitz by his arrangement, as shown in the patent subse- 
quently granted him, numbered 746,558, and dated December 8, 1903, 
failed because he adhered strictly to what Brush and the prior art 
taught regarding variable résistances in shunt with the field of a shunt 
generator, while Thomson, as counsel states, "devised the radically 
novel arrangement of a carbon rhéostat in sériai relation to the shunt 
field winding of a dynamo," thus controlling the current output of the 
generator. 

In the Ferrand French publication, however, prior to the invention 
in suit, was described a rhéostat of the carbon disk type connected in 
séries in the shunt field circuit with the generator, and it was substan- 
tially stated therein that a carbon disk résistance might be connected 
in séries about the shunt field circuit of the dynamo to the operating 
coil of the magnet, or connected in séries in the main circuit, if con- 
stant current was to be secured; or it might be connected in shunt 
with the field if constant voltage was desired. In view of what is 
shown by Weston, Moskowitz, and Ferrand, it is difficult to conclude 
that the Thomson adaptation in controversy involved anything more 
than a change of form. I quite agrée, however, that if it were proven 
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that he succeeded where Moskowitz failed, and made railroad car 
lighting Systems more efficient by removing objectionable features, 
such as fluctuation of the current and conséquent flickering of the 
lights, then his patent was not devoid of merit, but was of superior 
value and entitled to corresponding praise, and protection from ap- 
propriation by others, notwithstanding Ferrand's suggestions. 

There is considérable évidence in the record showing that the Thom- 
son adaptation was not new. Prior thereto, in the year 1900, there 
was in opération by Faure a System, called the Consolidated Commer- 
cial System, which employed a shunt wound generator driven by a belt 
from the car axle; the generator regulator being of the constant cur- 
rent type, with the belt winding in séries and having a step by step 
résistance controlled by a solenoid in séries in the main circuit. About 
500 installations of this type had been made at the time of the inven- 
tion in suit, and, according to the évidence, many more hâve since been 
installed. Complainant's criticism is that such System was crude and 
unsatisfactory, and that the Thomson patent was designed as an im- 
provement thereon ; but, if we assume such to hâve been the fact, we 
are confronted by other crédible witnesses engaged in the railway 
lighting business who claim that the Iater Moskowitz System was also 
commercially successful and was used on the Santa Fé and Lehigh Val- 
ley Railroads. 

It appears that in 1903 the défendant company installed the Mosko- 
witz System on the Empire State Express and particularly in passenger 
car 952, where it was used for a period of approximately nine months ; 
the purpose being to demonstrate its efficiency. Such installation was 
quickly followed by others on said railroad, and there remains no 
doubt in my mind that the said lighting System with its carbon pile 
résistance in shunt, and not in séries, was successfully operated, and 
was not objectionable because of any defect in the arrangement of its 
parts or because of any flickering of the lamps. It is quite possible 
that complainant's arrangement of parts was simpler and more con- 
venient, and perhaps required less current and less wiring; but any 
such altérations, improvements, or advantages were not due to inven- 
tion, but were a change of form only, no new or différent resuit being 
achieved than had previously been achieved by Moskowitz. 

In the Patent Office the Thomson patent was beset by many obsta- 
cles, and was allowed only on an appeal to the Court of Appeals. The 
primary examiner rejected it principally on the patent to Weston, his 
opinion being that there was no invention in the substitution of the 
carbon pile for the wire résistance; the board of examiners, and 
afterwards the Commissioner of Patents, reaching a similar conclu- 
sion, but only after thorough examination and analysis of many pat- 
ents pertaining to the electric lighting art. The Court of Appeals in 
its opinion expressed doubt on the question of patentability, but was 
constrained to grant the patent on the ground, as stated therein, 
that it appeared by affidavits that the use of the wire rhéostat in prior 
car lighting Systems was faulty, troublesome, and impracticable, that 
serious difficulty had been overcome by Thomson, and that no other 
car lighting System had gone into use. The showing before the Court 
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of Appeals as to the prior state of the art was incomplète, the partic- 
ular Moskowitz patent or construction hère considered not being bef ore 
it for considération, while in the présent case it is shown by prepon- 
derating évidence that the patent in suit was not of a pioneer char- 
acter, prior patents being in évidence which bear upon the state of the 
art, including the Hering and Creveling patents, which, in view of the 
foregoing, do not require particularization. 

My conclusion is that, at the date of the filing of the application 
for the patent in suit, it did not involve invention to place the carbon 
pile in séries with the field winding, which was an essential feature of 
complainant's car lighting system. The Moskowitz patent, No. 746,- 
588, was not granted until after the Thomson conception; but prior 
use as early as 1903 of the structure therein described is satisfactorily 
shown, and therefore it did not involve invention to use a carbon disk 
résistance in séries with a variable speed shunt generator to maintain 
constant current, and Thomson's particular arrangement of such parts 
and circuits was merely a matter of adaptation. 

The bill is dismissed, with costs. 



AMERICAN BRAKE SHOE & FOTJNDRY CO. v. HOADLEY BRAKE 

SHOE CO. 

(District Court, D. Massachusetts. March 1, 1915.) 

No. 268. 

1. Patents <S=>328 — Validity and Infringement — Railway Brake Shoe. 

The Chipley patent, No.' 651,435, for a railway brake shoe, which may 
be completely worn out by rernoving it from the brake head when par- 
tially worn, substituting a fresh shoe on the brake head, and attaching 
the partially" worn shoe to the face of the fresh shoe, was not antici- 
pated and discloses a useful, operative, and practical invention, made by 
the patentée, which is of a fairly broad character and covers shoes which 
are intégral and continuous from end to end, as well as those made in 
two parts. Claims 4, 5, and 6 also held infringed. 

2. Patents <§=>131 — Right to Peotection — Discontinuance of Manufac- 

ture. 

A patentée or his successor does not lose his right to protection under 
the patent, even if he does not continue manuf acturing thereunder, unless 
an intention is shown to abandon the invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 188; Dec. Dig. 
<©=>131.] 

3. Patents <@=>157 — Constbuction — Scope. 

A patent should be construed, when it can be so construed, to cover the 
entire inventive thought of the patentée. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 229-232; Dec. 
Dig. @=>157.] 

4. Patents <§=»91 — Peesons Entitled to Patents — Original Inventor — 

Presumption from Grant. 

The issuance of a patent is prima facie évidence that the patentée was 
the original inventor of the thing patented, and the burden rests on a 
défendant to overcome such évidence by proof which at least is satls- 
factory to the court. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 121-123; Dec. 
Dig. <§=>91.] 

ê=3For other cases see same topie & KEY-NUMBER io ail Key-Nuœbered Digests & Indexes 
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In Equity. Suit by the American Brake Shoe & Foundry Company 
against the Hoadly Brake Shoe Company. On final hearing. Decree 
for complainant. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for plaintifï. 
Briesen & Knauth, of New York City, for défendant. 

HAL,E, District Judge. This bill in equity allèges infringement, by 
the défendant, of United States letters patent No. 651,435, issued 
June 12, 1900, for a railway brake shoe, to Gardiner W. Chipley, as 
patentée, and to Charles W. Armbrust, assignée of a one-half interest. 
The application of Chipley was filed January 18, 1900. 

Claims 4, 5, and 6 are in issue, the charge of infringement relating 
only to those claims. They are as f ollows : 

"4. A brake shoe provided in its wearing face with recesses adapted to re- 
eeive the attaching and guide lugs upon the back of another shoe, substan- 
tially as described. 

"5. A brake shoe provided in its wearing face with recesses adapted to re- 
ceive the guide and attaching lugs on the back of another shoe, and with 
means for securing the two shoes together, substantially as described. 

"6. A brake shoe having its wearing face and its back fornied in parallel 
planes, so that the back of oue shoe wlll fit the face of another shoe, and pro- 
vided in its wearing face with reeesses adapted to receive the attaching and 
guide lugs upon the back of another shoe, substantially as described." 

Chipley describes two features of his invention. The first feature 
relates to the provision of a divided or two-part brake shoe, by which, 
he claims, certain advantages are attained. The second feature, con- 
cerning which this contention anses, relates to the provision of a brake 
shoe adapted to receive the back portion of a partially worn shoe, 
whereby brake shoes, partly worn out, may be used completely up, by 
attaching them to, and using them with, new shoes. In stating the ad- 
vantages of the interlocking, interchangeable brake shoe, Chipley 
points out that ail previous brake shoes, when worn down to a certain 
point, could be worn down no further without injury to the brake head ; 
and so such brake shoe had to go to the scrap heap. Chipley testifies 
that he had frequently visited the scrap pile of the Rock Island road, 
and had there seen worn-out brake shoes. He had his attention called 
to the lack of economy in throwing away partially worn shoes, and tried 
to fmd a way to save this scrap by providing a brake-shoe construction 
which would enable a partially worn-out brake shoe to be attached to the 
face of a f resh shoe, and be completely worn out. To do this he brings 
together two counterpart shoes, an inner shoe attached to a brake head, 
and an outer shoe attached to the face of the inner shoe. To put the 
two shoes together, lie provided lugs on the back for attaching the inner 
shoe to the brake head, and recesses on its face into which the lugs on 
the back of an exactly identical brake shoe fitted, by which the latter 
shoe could be attached to the face of the former shoe. The friction 
of braking the car wheel wore away the outer shoe entirely, and the 
inner shoe partially ; then the inner worn shoe was removed f rom the 
brake head, a fresh shoe was attached to the brake head, the worn 
shoe was attached to the face of the fresh shoe, and the device waj- 
again put into use. 
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In his spécification, Chipley points out substantially this method of 
using interlocking and interchangeable brake shoes. In a part of his 
spécification he points out the advantages of the first feature of his 
invention relating to a divided or two-part brake shoe. In another 
part of his spécification he describes the advantages of the second 
feature of his invention, with which feature we are now concerned. He 
allèges that this feature may be used with either the continuous or the 
divided shoe. He says : 

"While I hâve illustrated and described in détail a simple and efficient 
method of attaching the worn shoes to the new ones by interlocking theni to- 
gether, my invention is not restricted in its broader scope to this particular 
method and means of attaching the old shoe to the new one, since, so far as 
I am aware, it has not heretofore been proposed to use up worn brake shoes 
by attaching them to new shoes in any manner whatsoever, and my inven- 
tion therefore contemplâtes the employaient of any suitable means for se- 
curing the old shoes to the new ones in the practical utilization of this idea. 

"It will be understood that my invention has nothing to do with the par- 
ticular construction of the body of the shoe — i. e., whether of solid cast 
métal or otherwise — or with the employment or nonemployment of 'inserts' 
in the wearing face of the shoe. Any of the various methods of constructing 
the body of the shoe and any of the usual inserts may be employed in con- 
nection with my invention without affecting the latter. It will also be un- 
derstood that the second feature of my invention may be utilized in solid or 
continuous shoes, it being simply necessary for such purpose to provide suita- 
ble means for securing the old and new shoes together when assembled." 

He makes it clear that his invention consists in the assembling of two 
interlocking shoes. He briefly points out the method of assembling : 

"In assembling the parts, each half of the worn shoe is applied to and in- 
terlocked with the corresponding half of the new shoe independently of the 
opposite halves of the shoes, and when each half of the combined shoe has 
been thus assembled the two halves of the combined shoe are brought to- 
gether end to end, and then secured to the brake head." 

It will be seen that this description of assembling the two shoes neces- 
sarily involves interlocking half of a worn shoe with the corresponding 
half of a new shoe. The claims bring to the mind the picture of two 
shoes, the recesses of one shoe being adapted to receive the attaching 
and guide lugs upon the back of another shoe. Claim 6 distinctly ex- 
presses this feature; so that it is made clear that, if the patentée in- 
vented anything, it was the interlocking of two shoes identical in con- 
struction, and for the purpose described ; and that he sought to do this 
either with divided shoes, or with continuous shoes. In his drawings 
he illustrâtes the two-part brake shoe, the first feature of his patent; 
in illustrating the second feature, he uses also the two-part brake shoe. 
He points out, however, that he intends his invention to be utilized 
either in the continuous shoe or in the divided shoe. 

Thèse défenses are relied upon by défendant: That Chipley's al- 
leged invention was not new, in view of the priôr art; that it was not 
useful, in that it was not operative, or capable of being put into use; 
that it has not been infringed by the défendant, for the reason that 
the patent should be so limited in its scope as to give the complainant 
the right to use only the divided brake shoe, whereas defendant's shoe 
is a continuous shoe; that, in any event, the patent is void, for the 
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reason that the alleged patentée, Chipley, was not the original and sole 
inventer, but that one Armbrust was the inventor. 

[1] 1. Chipley's alleged invention, described in his patent, is a 
brake shoe which can be completely worn out, by rernoving it from the 
brake head, when partially worn, substituting a fresh shoe on the brake 
head, and attaching the partially worn shoe to the face of the fresh 
shoe. The défendant has cited several patents, claimed to be anticipa- 
tory of this invention. A certain British patent to Rendall issued in 
1898 discloses a brake shoe with a face made up of removable and 
replaceable dovetailed sections. I do not think it necessary to consider 
the Rendall patent in détail. In some of its suggestions, I think, it 
cornes nearer to being an anticipation of Chipley than any other patent 
cited in the prior art. It does not, however, disclose counterpart, inter- 
locking shoes, nor anything which, I think, can be held to be anticipa- 
tory of the thought which seems to hâve been clearly in the mind of 
Chipley. 

The Brownley patent of July, 1888, discloses recesses, or grooves, 
in the face of the brake head ; but thèse grooves are for an entirely 
différent purpose from those expressed in the Chipley claims. Inter- 
locking brake shoes are not involved. The invention of Chipley is not 
suggested by the Brownley patent or by any other patent brought to 
my attention. So far as anything in the prior art is concerned, I think 
the three claims at issue in the Chipley patent must be held valid, and 
not anticipated. 

[2] 2. On examination of the proofs, I cannot sustain the defend- 
ant's contention that the claims at issue do not disclose a useful, opera- 
tive, and practical invention. The proofs convince me that Chipley's 
invention was useful and operative, that it was actually reduced to prac- 
tice, and that it had a somewhat extended use. The specified form of 
brake shoe shown in the Chipley patent was manufactured, from 1900 
to 1902, by the Lappin Brake Shoe Company, under a license. There 
was at that time a large sale of thèse shoes among railroads and car 
companies. The proofs show that since 1906 the complainant has not 
pushed business under this patent. But a patentée, or his successor, 
does not lose his right to protection under a patent, even if he does not 
continue manuf acturing under the patent, unless an intention is shown 
to abandon his invention. Continental Paper Bag Co. v. Eastern Paper 
Bag Co., 210 U. S. 405, 430, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

The proofs are clear that the invention described in the claims at 
issue was capable of opération, and was actually put into opération. In 
practice, Chipley and his successors made use of a four-piece construc- 
tion; they put upon the brake head two shoes, each shoe divided 
into two parts. It is urged that they never made a two-piece, inter- 
locking shoe; that they never made a construction composed of two 
continuous or solid shoes. There is no doubt that Chipley and his 
successors thought the four-piece construction was better fitted for 
commercial use. The spécifie form of brake shoe which they did use 
and sell, however, was clearly useful and practical. I find that the 
claims at issue show an operative, invention. 

3. The question of inf ringement présents an important and interest- 
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ing issue. Upon this issue there is a sharp contention. The substance 
of the whole controversy is centered hère. The défendant contends : 
That the patent law makes it incumbent upon every inventor to make 
such a description as to enable any person skilled in the art to construct 
the thing he undertakes to describe ; that Chipley did not show anybody 
how to construct and use a double brake shoe, one undivided half of 
which is the carrying shoe and the other undivided half of which is the 
operating shoe, to be applied to the car wheel. The défendant insists 
that Chipley did not know how, and did not in his patent show anybody 
how, this could be done with a continuous brake shoe, and that, if his 
patent had any operative force, such force related only to the divided 
or two-part brake shoe. And the défendant says that where an in- 
ventor lias produced two inventions so allied that they may properly 
be secured to him in one patent, and has described thèse inventions in 
the descriptive part of his spécification, but has covered only one of 
them by his claims, then his patent is valid only as to one of thèse in- 
ventions and invalid as to the other. The défendant insists that the 
complainant must be limited to a structure which attaches a carrying 
shoe, made in two pièces, to a brake head, and an actuating or operating 
shoe, also made in two pièces, attached to the face of the first mentioned 
shoe ; that this is the only device which is described in his patent ; and 
that, if his patent is limited to this device, the défendant does not in- 
fringe. 

The defendant's brake shoe, brought before the court for illustra- 
tion, is composed of three parts : A brake head, a brake shoe fitted to 
the brake head, and a "starter" brake shoe on the face of the inner 
shoe. This outer shoe is used merely as a "starter" ; it is grooved on 
its face to receive the flange of the car wheel. In practice, this "start- 
er" shoe is worn away; and the inner shoe on the brake head is then 
partially worn away. The flange of the car wheel wears a groove on 
the face of the partially worn shoe, which is then removed ; a fresh 
shoe, exactly like it before it was worn, is attached to the brake head ; 
and the worn shoe is attached to the face of the fresh shoe, and the 
device is put into use. The "starter" shoe is used because the flange of 
the wheel bears against the shoe ; therefore an ungrooved shoe could 
not be used at first against the wheel. After the flange wears a groove 
in the inner shoe, it is in condition to be used on the face of the fresh 
shoe. The shoe of the défendant is provided on its rear surface with 
attaching and guide lugs, by which it is to be attached to the brake 
head, and with corresponding recesses on its front face into which the 
lugs on the other shoe, to be secured to its face, fit ; the two shoes are 
thereby fastened together. The learned counsel for the défendant thus 
describes its device: 

"The defendant's carrying shoe is a one-piece shoe, having both faces in- 
clined, and is connected with the brake head by dropping the inclined and 
tapered ribs on its back into corresponding inclined and tapered recesses in 
the face of the head. The actuating shoe is by similar ribs united to the 
grooved face of the carrying shoe. The parts thus assembled are flrmly united 
by the action of the car wheel, and the corresponding jar on the parts. 
* * * The defendant's structure is covered by United States letters patent 
No. 937,069, issued to the défendant on October 17, 1909. * * * The in- 
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clinatioa of the concave face of each of the defendant's shoes, and of the 
brake head, and of the corresponding convex faces of the shoes, is particulavly 
described and claimed in defendant's patent No. 937,068, also dated October 
19, 1909." 

The defendant's patent, No. 937,069, relates to the spécial form of 
the attaching guide lugs, and the corresponding recesses. In the 
spécification, the patentée states the purpose of the patent as follows : 

"This invention relates to improvements in a construction of railway car 
brake shoes and brake shoe supporting back or carrying head therefor; and 
one of the objects is to provide au improved construction of brake shoe bac':-: 
and complemental brake shoes which are susceptible after use of being inter- 
changed, so that the one which was initially a rear brake shoe may, after 
a front brake shoe has been worn away and the rear brake shoe more or less 
worn, be for the moment removed from the brake shoe back while the fresh 
reaV brake shoe is being mounted on the back, and then such partially worn 
shoe tformerly a rear shoe) interlocked on and carried by the newly provided 
rear shoe, to the end that practically, if not absolutely, ail of every shoe is 
subjected to wear in its utilization of braking purposes, no portions or rem- 
nants being necessarily thrown away as scrap iron." 

It will be seen that the spécification in defendant's patent discloses 
substantially the same purposes disclosed in the Chipley patent, so far 
as relates to interlocking shoes, and to a structure intended to wear 
©ut completely the operating shoe, in order to save scrap. The défend- 
ant contends that the complainant's patent should be limited to a divided 
shoe ; that the défendant has a perf ect right to its invention within the 
scope of its claims, and does not inf ringe the complainant's patent ; that 
Chipley and his successors never showed to the public how it could 
put two solid brake shoes together ; that its two continuous shoes, ex- 
hibited to the court for illustration, do not fit each other ; that défend- 
ant has pointed out a practical, operative way of combining the brake 
head with two solid brake shoes, by means of ribs and grooves ; that, 
by its perfect model and by its working devices, it has disclosed to 
the court an operative and practical method of doing what the claims 
of its patent call for; that the complainant should hâve the benefit of 
the structure it has distinctly described, involving the use of only a 
divided brake shoe, and the putting together of two divided brake 
shoes; and that it should be so limited, even though the patentée has 
said in his spécification that his invention may be utilized in solid or 
continuous shoes. 

[3] Upon a careful examination of the record, I cannot limit the 
Chipley patent as contended for by the défendant. The proofs per- 
suade me that Chipley made an invention of a fairîy broad character, 
and therefore is entitled to a fair use of équivalents; that such in- 
vention discloses a brake shoe which can be completely worn out by re- 
moving it, when partly worn out, from the brake head, by substituting 
a fresh shoe on the brake head, and then attaching the partially worn 
shoe to the fresh shoe ; that nothing like this is disclosed in the prior 
art; that the invention contemplâtes the employment of any suitable 
means for securing the old brake shoe to the new brake shoe. I think 
the court must give some force to the patentee's expressed intention that 
his invention may be utilized in solid or continuous shoes. Giving com- 
plainant's patent this somewhat broad scope, it is clearly infringed 
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by the défendant. It may be that, in spécifie éléments, the défendant 
has made improvements on Chipley; but it has clearly infringed, be- 
fore it has improved. The same may be said of certain other patents 
referred to by counsel, and now, as shown by the record, held by the 
complainant. Ail thèse patents are clear attempts to improve in 
spécifie features upon Chipley's invention. The inventive thought of 
the patentée should not be defeated by the fact that the patentée sought 
to avail himself of two features in his patent. The patent was his con- 
tract with the public. It should be so interprétée! as to express his 
whole intention. A patent should be construed, when it can be so 
construed, to cover the entire inventive thought of the patentée. Los 
Angeles Co. v. /Eolian Co., 143 Fed. 880, 885, 75 C. C. A. 88; Ander- 
son, etc., Works v. Potts, 108 Fed. 379, 383, 47 C. C. A. 409 ; National 
Tube Co. v. Mark, 216 Fed. 507, 521, 133 C. C. A. 13; Boyer v. Keller 
Tool Co., 127 Fed. 130, 134, 62 C. C. A. 244; Converse v. Cannon, 2 
Woods, 7, Fed. Cas. No. 3,144 ; Curtis on Patents, § 320 ; Walker on 
Patents, § 376. 

I am constrained to find that the défendant infringes claims 4, 5, 
and 6 of the patent in suit. 

[4] 4. The défendant contends that Chipley was not the original 
and sole inventor of the invention described in the claims at issue ; but 
that one Armbrust was the inventor, and that hence the patent is in- 
valid, it having been issued to a party who was not the inventor. The 
proofs présent much contradictory évidence upon this point. The issue 
of the patent to Chipley is prima facie correct and valid. The burden 
is upon the défendant to overthrow it by clear proof ; or, as Judge 
Putnam says, "to put it in the mildest way, by proofs which are satis- 
factory to the court." Eastern Paper Bag Co. v. Continental Paper 
Bag Co. (C. C.) 142 Fed. 479, 500; American Bell Téléphone Co. v. 
United States, 68 Fed. 542, 15 C. C. A. 569; Id.,-167 U. S. 224, 251, 17 
Sup. Ct. 809, 42 L. Ed. 144. Upon a careful study of the record, I do 
not find the proofs satisfactory. They are not sufficient to sustain the 
burden upon the défendant. On the other hand, the proofs are per- 
suasive that the prima facie issue of the patent to Chipley was correct 
and valid. 

I am of the opinion that Chipley was the original and sole inventor 
of the patent in suit ; that claims 4, 5, and 6 of the patent are valid ; 
that they présent a new and useful invention of a somewhat broad char- 
acter ; that they hâve not been anticipated ; and that they hâve been in- 
fringed by the défendant. 

Let a decree be presented, consistent with this opinion. 

PlaintifFs draft decree to be filed on or before March 4, 1915. 

Défendant to file corrections on or before March 10, 1915. 

Decree to be settled March 16, 1915. 
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SUNDH ELECTRIC CO. v. INTERBOROTJGH RAPID TRANSIT CO. 

(Circuit Court, S. D. New York. June 27, 1911.) 

No. 3-64. 

1. Patents <@=>61 — Anticipation by Otheb Patents. 

A later patent is not of the prior art, and cannot anticipate a prior 
patent, although application therefor was first flled. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 77; Dec. Dig. 

<©=561.] 

2. Patents <ê=>328 — Validity and Infbingement— Electric Controller. 

The Sundh patent, No. 733,564, for an electric controller or self-starter, 
while for a new combination of old éléments, was not anticipated and dis- 
closes invention. Clairns 1, 2, 3, 17, and 18 also held infringed. 

In Equity. Suit by the Sundh Electric Company against the Inter- 
borough Rapid Transit Company. On final hearing. Decree for com- 
plainant. 

Decree reversed, 198 Fed. 94, 117 C. C. A. 280. 

William B. Whitney, of New York City, for complainant. 

Jones, Addington, Ames & Seibold, of Chicago, 111., and Leslie R. 
Palmer, of New York City (W. Clyde Jones and Arthur B. Seibold, 
both of Chicago, 111., and Wylie C. Margeson, of New York City, of 
counsel), for défendant.' 

HAZEL, District Judge. This is a bill in equity for alleged in- 
fringement of patent No. 733,564, dated July 14, 1903, for an elec- 
tric controller, and granted to August Sundh, complainant's assignor. 
The apparatus is described as an automatic switch device for a motor 
starter, or what is known as a "self-starter," by which a plurality of 
résistance currents are successively automatically eut out and into the 
circuit of the motor for the purpose of starting or stopping its move- 
ment or varying its speed. The invention consists of the combination 
of éléments which are particularized in the claims. The questions pre- 
sented for décision are whether the involved claims are valid, and, if 
valid, whether their scope includes the electric controller devices used 
for operating signais of the New York subway, installed by the J. L. 
Schureman Company for the défendant Interborough Rapid Transit 
Company. 

To establish infringement, the complainant, out of a total of 19 
claims, relies on claims 1, 2, 3, 17, and 18, which read as follows: 

"1. An electromagnet, an armature therefor, a shaft, means for rotating 
said shaft controlled by said armature, a circuit-closing lever, a contact-termi- 
nal in the path of said lever, and a cam on said shaft constructed to inove said 
lever to close circuit at said terminal. 

"2. An electromagnet, an armature therefor, a shaft, means for rotating 
said shaft controlled by said armature, a circuit-closing lever, a contact- 
terminal in the path of said lever, and a cam on said shaft constructed to 
move said lever to close circuit at said terminal and to retain said lever in 
said closed position when the rotation of said shaft is arrested. 

"3. An electromagnet, an armature therefor, a shaft, means for rotating 
said shaft controlled by said armature, a plurality of circuit-closing levers, a 
plurality of contact-terminals in the path of said levers, and cams on said 

^=5>For other cases see same tople & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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shaft constructed to move said levers to close circuit at said terminais; the 
aforesaid parts being tinied and constructed to operate said levers to close 
said circuits successively." 

"17. The combination with the solenoid 13, and its movable core, of the rotary 
shaft 30, gearing between said core and shaft for causing rotation of said 
shaft by said core, pivoted circuit-closing levers 48, 49, 50, and cams 54, 55, 56 
on said shaft; the said cams being constructed successively to operate said 
circuit-closing levers 48, 49, 50. 

"18. The combination with the solenoid 13 and its movable core, of the 
rotary shaft 30, gearing between said core and shaft for causing rotation of 
said shaft by said core, pivoted levers 48, 49, 50, and 62, circuit-terminals in 
the path of said levers and cams 54, 55, 56, and 14 on said shaft; the said 
levers and cams being constructed and timed so that said levers 54, 55, and 
56 are successively actuated by said cams to close circuit and the lever 62 to 
open circuit." 

Claims 1, 2, and 3 are broadly for a switching mechanism, which may 
be applied to yarious uses, and which includes : (1) an electromagnet 
(of the solenoid type) ; (2) an armature theref or (a core or plunger) ; 
(3) a shaft; (4) means for rotating the shaft controlled by the arma- 
ture ; (5) a lever for closing the circuit ; (6) a contact terminal ; (7) 
a cam on the shaft adapted to move the lever to close the circuit at the 
terminal. 

Claim 2 is not materially différent from claim 1, but spécifies the 
function of the cam. Claim 3 includes a plurality of circuit-closing 
levers with corresponding terminais and arms on the shaft positioned 
to operate the levers in such a way as to close the circuit successively. 
Claims 17 and 18 particularize the éléments of the combination and 
refer to them by the drawing numbers. The spécification in détail 
and at length describes the manner in which the motor is started, with 
the résistance in the circuit, and such description, omitting immaterial 
portions, is well stated by counsel for complainant as follows: 

"Briefly stated, the throw of a hand switch closes the circuit through the 
upper winding of a double solenoid, which, when energized, draws up its core 
and closes the main switch in the motor circuit and thereby starts the motor, 
with ail the résistance in the circuit. At the same time the lower winding 
of the solenoid is energized, and, drawing up its core against the retarding 
action of a dash-pot, by means of a rack eut along the back of the core and 
meshing with a pinion on a cam-shaft, causes the rotation of the shaft, whose 
cams act successively on the arms of a séries of pivoted lever switches, 
making 'butt* contact with a séries of flxed contact terminais, to close thèse 
switches one after another, and thereby short-circuits and cuts out step by 
step the sections of résistance (and with the last section the séries fleld wind- 
ing of the motor), and gradually brings the motor from rest up to a condi- 
tion of full speed. Finally, the last cam on the shaft to operate throws open 
a normally closed lever switch in the circuit of the lower solenoid winding 
and cuts out that winding ; but its core is held in its elevated position, at the 
top of its upward movement, by the upper solenoid winding, and in turu 
holds the cam-shaft so that its cams will maintain the switches in position, 
the résistance switches closed, and the solenoid circuit switchs open. When 
it is desired to stop the motor, the hand-switch is opened, whereupon the core 
of the lower solenoid winding drops by gravity, rotating the cam-shaft back 
to its initial position and allowing a spring to close the solenoid circuit 
switch, and the resistauce switches to fall back to open position by gravity, 
and then the core of the upper solenoid winding drops." 

According to the spécification the résistance switch levers are of 
magnetic material, each having an electromagnet in its path, which is 
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energized with the lower solenoid winding. Such levers, however, are 
not in the magnetic field or influenced by the electromagnets when in 
an open position, but when they travel inward or towards the fixed 
contact they corne vvithin the magnetic field and are quickly attracted 
to butt against the terminal contact, thus closing the circuit. It shouîd 
be understood that the cams on the shaft are arranged to eut out the 
electromagnets whenever the cam on the shaft breaks the solenoid cir- 
cuit. The spécification, speaking of the arrangement of the cams, says : 

"It will be seen, therefore, that through the action of the several cams, 
the timing of the apparatus is such that the levers 50, 40, and 48, successively 
establish their contacts with the plates 59 and then the lever 62 is moved away 
from its contact-plate by the action of the cam." 

Importance is attached to this f eature and to the action of the cams, 
which, after making contact and after the motor is rotated at full 
speed, holds the switches in contact mechanically without the expendi- 
ture of current energy. The advantages claimed for the self-starter 
are that they may be started or stopped by merely pushing a button, 
or inserting a plug to make switching contact or by other means, with- 
out, however, any manual effort. For instance, the claim is that, in mo- 
tors used to drive pumps and to keep a tank filled to its capacity with 
water, it does not during the pumping opération require the présence or 
activity of any human agency. It is frankly admitted that none of 
the éléments of the claims in suit are new, and that the claims 1, 2 
and 3, if construed broadly without regard to the spécification, would 
not be sustainable in view of the prior patents to Thomson-Houston 
Company (British) No. 18,617 of 1900, Sinclair No. 566,874, Herrick 
No. 507,125, Parker No. 531,961, Bell No. 738,281, and other patents 
to which counsel for the défendant directs attention, viz., patents to 
Richarclson, Ihlder, Piatt, and Iierdman. 

The élément of a starter for a motor aside from the switching mec'h- 
anism is not specified in any of the claims in issue, and yet the un- 
qualified contention of the défendant that such feature cannot be con- 
sidered to prevent anticipation is not thought sound. The spécification 
and évidence show that the switching mechanism and the arrangement 
of the parts by which their co-operation is secured possessed such origi- 
nal characteristics that for the first time means were provided in elec- 
tric controllers of rotary shaft type to start the motor automatically 
and move the levers to close the circuit. It may be conceded that 
claims 1, 2, and 3, if given an unqualified construction, are lacking in 
novelty when standing alone and ùnassociated with the arrangement 
of the parts by which the mode of opération was secured to achieve 
the resuit. Ail of the éléments of • the combination may even hâve 
heretofore been combined in similàr structures to perform the func- 
tions expected of them, but in considering whether invention was in- 
volved in the combination in suit it is important to ascertain whether 
such old éléments hâve not been combined by the patentée in a new 
and unusual way to accomplish a resuit not hitherto attained. The 
scope of the claims, it is true, must be ascertained from their wording, 
and it is quite proper to examine 'the spécification and drawing and 
the state of the art to ascertain the principle of opération of the in- 
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vention — not to add or vary the claims, be it understood, but to ar- 
rive at a better understanding of their meaning. White v. Dunbar, 
119 U. S. 47, 7 Sup. Ct. 72, 30 h. Ed. 303. Therefore the claims rriust 
be limited to the actual combination of éléments which are assembled 
or correlated in a new way to secure a distinct co-operation and re- 
suit. Thus limited, none of the prior patents in évidence are thought 
anticipatory. 

The crucial question résolves itself to this: Did it involve inven- 
tion at the date of the Sundh application to gear the electromagnetic 
engine in the form of a solenoid, having a core and dash-pot, to the 
cam shaft of the lever to make butt contacts with the co-operating 
fixed contact terminais in such a way as to automatically start the mc- 
tor and move the levers successively ? It was old in the art to use a 
solenoid and core in co-operation with a dash-pot and shaft to move or 
automatically slide a contact arm over a séries of fixed contacts. But 
in the earlier devices the starting was by hand lever or rope to raise 
fixed weights or actuate a spring to move the switches. Such a combi- 
nation of éléments the patentée designed to improve by combining them 
differently. Other patents introduced in évidence by the défendant 
show drum type structures which in opération also make sliding con- 
tacts with spring-pressed contact terminais, and another type of start- 
ers wherein the movable contacts are actuated one after another by 
a revolving cam shaft or a reciprocating cam belt such as shown and 
described in the patents to Eaton, No. 685,326, and to Liggett, No. 
731,375. In the Eaton patent, which employs a gravity engine, the 
shaft is rocked by hand in each direction, and as the shaft is rocked 
it lowers a cam to connect with the switch levers for the purpose of 
cutting out résistance. The cams, it is true, are placed in relation to 
each other as to time and opération, but the motor is started manu- 
ally, and therefore does not anticipate the patent in suit. So in the 
Liggett patent the cam shafts are rotated by hand rope or cable, which 
controls the main and reversing switch mechanism. Although such 
method of opération includes in its éléments a plurality of stationary 
contacts connected with the armature résistance of the motor and a 
plurality of pivoted levers to control the résistance of the cam type 
switching mechanism, it does not limit the claims in suit. 

Stress is laid by the défendant on the Richardson patent, which has 
a plurality of cams on the shaft, one for each lever, to operate them 
successively and to close the circuit. The spécification shows that a 
weight in its descent actuates the cam shaft so that it makes a partial 
révolution, and another cam actuates the pivoted switches which hâve 
the characteristic of turning on and off electric lights. There is no 
gearing between the core and shaft to rotate the latter. The arrange- 
ment of the core on the solenoid with its retarded movements by the 
dash-pot is essentially différent, and in view of the state of the art 
was not the équivalent of the Richardson means for actuating the 
switches. The Ihlder patent, No. 742,031, filed June 10, 1902, is un- 
questionably the defendânt's best référence, and it so closely resembles 
the Sundh patent in suit that the supposition arises that both Ihlder 
and Sundh were engaged at the same time in solving the problem and 
222 F.— 22 
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each invention perforais substantially the same function. Like the pat- 
entée hère, Ihlder combined the solenoid engine with its core and dash- 
pot of the switching mechanism; each lever is provided with a cam 
plate to make a butt contact. Ihlder adapted his switching mechanism 
to a reciprocating cam, and he actuates his switch levers in pairs and 
not separately, as does the complainant. 

[1] But such patent does not anticipate the patent in suit for the 
following reasons : The Ihlder and Sundh applications for patent 
were pending in the patent office at the same time, Ihlder application 
being filed first, and patents were thereafter granted on both appli- 
cations, to Sundh first and later to Ihlder; and hence such later pat- 
ent was not of the prior art and cannot négative the novelty of the 
claims in suit. This point has been passed upon in several prior ad- 
judications. Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68; Diamond Drill 
& Machine Co. v. Kelly Bros. (C. C.) 120 Fed. 282; Thomson-Houston 
Elec. Co. v. Ohio Brass Co. (C. C.) 130 Fed. 542 ; Eck v. Kutz (C. C.) 
132 Fed. '758. In Thomson-Houston Electric Co. v. Ohio Brass Co., 
supra, Judge Haie said : 

"Keferences are also made to certain patents which are subséquent to those 
fn suit, although their applications appear to hâve been filed prior to the 
issue of thèse patents. The study of the prior art in a patent case is neces- 
sary in order to prevent the unlawful appropriation of the invention of an- 
other, when that invention had become public. An application prior to the 
patent in suit can hâve vveight on] y if there has been some actual use of the 
invention, so that there may be éléments of publicity. Such an application 
cannot be said to be a part of the prior art unless this élément of publicity 
is présent." 

It is not claimed that the invention described in the invention of pat- 
ent No. 742,031 was in prior use or known to the public, and accord- 
ingly such invention cannot be considered to anticipate the patent in 
suit. 

Referring again to the question of novelty, the défendant contends 
that the primary object of the Sundh patent was to devise means for 
quickly closing the contacts and to close the circuit and snap the levers 
by the magnetic attraction; that the mechanism of Sundh was merely 
to start the levers in their movement, and not to complète the move- 
ment to the contact terminal ; that if the claims were considered broad- 
Iy, and without reading into them the snap action f eature, they are an- 
ticipated by Herrick, Parker, and Richardson. But to this view I with- 
hold my assent. The claims in issue speak of the cams moving the 
lever to close the circuit, and such words cannot be reasonably re- 
stricted to a mère starting movement. The spécifie feature by which 
the levers corne into the magnetic field of the electromagnets to rapidly 
complète the movement by snap action are features included in other 
claims. The patentée was not obliged to include a spécifie élément in 
the claims in issue to impart novelty to them. McCarty v. Lehigh 
Valley R. R. Co., 160 U. S. 110, 16 Sup. Ct. 240. 40 L. Ed. 358: Los 
Angeles Art Organ Co. v. yEolian Co., 143 Fed. 880, 75 C. C. A. 88. 

Nor am I impressed by the argument that what Sundh did was open 
to him and was merely a matter of sélection of old éléments f rom other 
manually operated switches, such as were claimed to hâve been operate j 
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automatically or semiautomatically. The vast number of prior pat- 
ents in évidence in support of the claim of anticipation is persuasive 
testimony that the claims were for an actual combination, and that 
there was invention in assembling the éléments so as to change the 
hand-starting device into a device which automatically opens and closes 
the switch mechanism. It was not merely transforming the hand lever 
switching mechanism of Eaton and Liggett, by adding or substituting 
a reciprocating solenoid. On the contrary, to effect a reorganization 
of such prior devices it was necessary to change or remove portions 
of their mechanisms, and gear the core of the solenoid to the cam shaf t, 
by which not only the switch levers were actuated, but by which suc- 
cessive contacts were made. This may not now be regarded as of 
troublesome consummation. The earlier patents indicate that the 
skilled in the art were striving to perf ect an automatic starter. It was 
in their minds to do so, and they tried and failed, leaving it to Sundh 
to successfully solve the problem. 

[2] As to inf ringement : The switch levers, 11 in number, of the 
defendant's device, are mounted on a switchboard and the essential 
éléments are associated together in such a way as to make butt con- 
tacts with fixed contact terminais arranged in the path of each lever ; 
such levers being successively actuated by suitable cams mounted on 
a cam shaft. An electromagnet of the solenoid type, together with 
its core, gives rotary motion to the cam shaft. In the back of the core 
there is formed a rack which engages a gear wheel mounted on a cam 
shaft. The switch levers on the nght side of the device are normally 
held in a closed position by springs, and are moved away from their 
contact terminais to open the circuit by the cams, while the others, the 
résistance switches, are normally held open by gravity and close the 
circuit by gravity, but remain closed by the action of the cams. In 
short, the défendant uses an electromagnet, an armature, a shaft, and 
means for rotating such shaft similar to that of complainant. It has 
circuit-closing levers, similar to those of complainant numbered 48, 49, 
and 50 in the drawing, and contact-terminals, and a cam on said shaft 
co-operating to close the circuit at the terminal contact. The defend- 
ant's arrangement of its séries of circuit-closing levers is such as to 
enable closing the circuit successively. It does not use electromagnets 
to snap the levers, and although there are différences of construction 
as to the form of the levers and contacts, such différences are immate- 
rial, in view of the fact that the essential éléments by which the resuit 
is achieved are combined by it in substantially the same way to secure a 
resuit similar to that attained by the complainant and as specified in 
the claims in controversy. 

It follows that the défendant infringes such claims, and the com- 
plainant is entitled to the relief prayed for in the bill, with costs. 

So ordered. 
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E. I. DU PONT DE NEMOUBS POWDER CO. et al. v. MASLAND et al. 

(District Court, E. D. Pennsylvania. April 12, 1915.) 

No. 1279. 

Injunction ©=>1G9 — Motions to Vacatb — Denial Peo Forma. 

In a suit to restrain former employés of plaintiff from disclosing trade 
secrets, in whieh défendants, uiion announceinent of their purpose to do 
so, were enjoined from consulting experts as to whether the processes 
shown by plaintiff's dépositions, the formula? of which were kept in can;- 
era, were secret processes or processes which any one in the business h ad 
a free right to use, where on the trial défendants were claiming in good 
faith that it was necessary to conter with experts, their motion at the 
trial to vacate the injunction would be denied pro forma, the trial being 
continued until they could hâve a review of the ruling by an appellate 
court, as to graut the motion would compel plaintiff to abandon the suit, 
without being able to secure a review of the ruling. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 372, 384 ; Dec. 
Dig. <g=>169.] 

In Equity. Suit by the E. I. Du Pont De Nemours Powder Com- 
pany and another against Walter E. Masland and others. On motion 
to vacate a preliminary injunction and restraining order. Motion de- 
nied pro forma. 

See, also, 216 Fed. 271. 

Prindle, Wright & Small, of New York City, for plaintiff's. 
George Quintard Horwitz, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. An unusual situation is presented in 
this case, the only way to cope with which is by a pro forma refusai of 
the présent motion and the entry of an order continuing the trial of the 
cause until the question can be passed upon by an appellate court. The 
question arises out of this condition of facts: 

The bill was filed to restrain the défendant from disclosing what are 
claimed to be the trade secrets of the plaintiff, knowledge of which 
came to the défendant while in plaintiff's employ, and which were con- 
fidentially communicated to him. An application for a preliminary 
injunction was refused, because, among other reasons, no finding 
against the défendant of any intention to disclose was at the time jus- 
tified. The case was met in the highly commendable spirit on both 
sides of a due regard for the rights of each other, and it was arrangea 
that no disclosure should be made by défendant without notice bef ore- 
hand sufficient to give plaintiff time to apply for relief, and express 
leav.e was granted plaintiff to renew its application for a preliminary 
injunction or restraining order, should need for protection arise. Ef- 
forts were then made to devise some method of trying the case with- 
out divulging any of the processes claimed to be the property of the 
plaintiff. To this end dépositions were taken, and the défendant given 
information of what the claimed secret processes were, the formulas 
of which were kept in caméra. A predicament then arose. The de- 
fendant maintains that some of the claimed secret processes are not 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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such at ail, but processes which any one in the business has the free 
right to use. The truth of the averments on the one side and the 
other are asserted to be the proper subject of expert knowledge and 
testimony. 

The défendant, therefore, notified the plaintif? and the court that 
they proposed to exercise their claimed right of employing experts and 
discussing with them the features of the case which were in contro- 
versy. This, as was to be expected, alarmed the plaintiff, who renewed 
its application for a preliminary injunction or restraining order. The 
dilemma in which the plaintiff was placed could not be ignored. The 
exigencies of the case were met by the order of the court allowing the 
injunction. This was made with the thought in mind that there was 
no immédiate need for the employaient of experts, and that the cause 
might proceed to trial in the hope that some method of conserving the 
rights of both parties could be found. Leave was therefore given the 
défendant to move to vacate the order at any time, and, if unprepared 
at the trial to présent his défense, to move for a continuance. To this, 
as a practical expédient, défendant had no objection, provided he was 
fully protected in the assertion of his claimed rights. The order was 
therefore made, and an exception allowed to the défendant, and the 
parties proceeded to trial. To further raise the question, witnesses 
for the plaintiff were asked on cross-examination to state the formulse 
embodying the secret processes, and the présent motion to vacate was 
made. 

This brings us face to face with the predicament which now must 
be met. The dilemma of the plaintiff has become acute. It would, 
of course, be idle to the point of flat absurdity for the trial judge to com- 
pel the plaintiff to publicly disclose its processes in the act of protect- 
ing them from disclosure. This difficulty could be met by an appro- 
priate order for keeping the answers to the questions asked in caméra. 
There is an admitted necessity that the trial judge, parties, and coun- 
sel on both sides should know. To this plaintiff does not object. Coun- 
sel for défendant claims (and we cannot do otherwise than find this to 
be in good faith) that it is necessary for them to employ and confer 
with experts. They claim this to be their right. If it is allowed by the 
trial judge, the practical resuit is that plaintiff is driven to an aban- 
donnant of its case without being able to hâve the ruling reviewed by 
an appellate court. The only way out of this dilemma is for us to pro 
forma refuse the def endant's motion and continue the preliminary in- 
junction, restraining the défendant from disclosing to expert witnesses 
employed by them the processes claimed by the plaintiff as its secrets, 
in order to afford an opportunity to the défendant to appeal from this 
order and to hâve their rights in the premises declared. 

This order is accordingly made, and an exception is allowed the de- 
fendant. 
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LOEWE et al. v. UNION SAVINGS BANK. 

(District Court, D. Connecticut. April 26, 1915.) 

Nos. 1801, 1802, 1805, 1807. 

1. CO'TRTS <S=>65 TEKMS OF COURT DURATION. 

When a term of court begins, a prior term ends. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. £§ 230, 246; Dec. 
Dig. <S=>65.] 

2. Cottrts <©=»354 — United States Courts — Conformity to State Fractice — 

"Final Judgment." 

In actions in the nature of scire facias, in consumination of actions be- 
gun by proeess of foreign attachment, the United States District Court 
cannot open defaults after the expiration of the term at which the de- 
faults were entered, notwithstanding Gen. St. Conn. 1902, § 748, provid- 
ing that any judgment rendered upon a default inay be set aside at the 
terni succeeding that at which it was rendered, as the question is one 
of power, and not of practice ; defaults being in their nature "final judg- 
ments." 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 934; Dec. Dig. 
<@=>354. 

For -other définitions, see Words and Phrases, First and Second Séries, 
Final Decree or Judgment.] 

At Law. Actions in the nature of scire facias by D. E. Loewe and 
others against the Union Savings Bank, against the Norwalk Savings 
Society, against the South Norwalk Savings Bank, and against the 
Savings Bank of Danbury. On motions to open defaults in each ac- 
tion. Motions denied. 

Daniel Davenport, of Bridgeport, Conn., and Walter Gordon Mer- 
ritt, of New York City, for plaintiffs. 

John R. Booth, of Danbury, Conn., for défendant Union Savings 
Bank. 

John H. Light, of South Norwalk, Conn., for défendants Norwalk 
Savings Society and South Norwalk Savings Bank. 

J. Moss lves, of Danbury, Conn., for défendant Savings Bank of 
Danbury. 

THOMAS, District Judge. Thèse are ail motions to open defaults 
obtained by the plaintif!" for failure to answer a demurrer within the 
time fixed by the District Court rule, which requires ail such plead- 
ings to be filecl within 30 days from the return day, unless such time 
is extended by order of court. 

The actions are of the nature of scire facias under section 943 of 
the General Statutes of Connecticut, Revision of 1902, in consum- 
mation of actions begun by proeess of foreign attachment. 

[1] The defaults were entered by the clerk, as of course, on Feb- 
ruary 16, 1915, during the December term, 1914, and the motions 
were made on February 25, 1915, and dates subséquent thereto, but 
ail of them after the opening of the February term under the stat- 
ute, and after the December term had ceased to exist by limitation of 
time. The proposition that, when a term of court begins, the prior 
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term ends is firmly established. Bronson v. Schulten, 104 U. S. 410, 
415, 26 L. Ed. 797; Ex parte Friday (D. C.) 43 Fed. 916, 918. 

[2] There is nothing in the fédéral statutes which takes the case 
out of this rule, and the sole question is whether the action is to be 
governed by the rule obtaining in the fédéral courts, or by the prac- 
tice in the state courts of Connecticut. The Connecticut practice is 
stated in Weed v. Weed, 25 Conn. 337, and the statutes, sections 748, 
749, General Statutes of Connecticut, Revision of 1902, providing for 
the opening of a default at the next succeeding term. 

An examination of the authorities leaves no doubt that the state 
statute and practice hâve no applicability hère, for the reason that the 
court has no power to hear the application, which was not made dur- 
ing the term at which the judgment was taken, and is entirely without 
discrétion. The rule is tersely stated bv the Suprême Court in Brons- 
son v. Schulten, supra, 104 U. S. 417, 26 L. Ed. 797: 

"The question relates to the power of the courts and not to the mode of 
procédure. It is whether there exists in the court the authority to set aside, 
vacate, and modify its final judgments after the term at which they were ren- 
dered ; and this authority can neither be conferred upon nor withheld f rom 
the courts of the United States by the statutes of a state or the practice of 
its courts." 

This proposition is firmly established as an essential part of the ju- 
risprudence of the fédéral courts, and has been very recently reiterated 
by the Suprême Court of the United States in United States v. Mayer, 

235 U. S. 67, 69, 70, 35 Sup. Ct. 16, 59 L. Ed. , where numerous 

authorities are cited. Manifestly it includes defaults, which are in 
their nature final judgments. Falken v. Housatonic R. Co., 63 Conn. 
258, 27 Atl. 1117; Lennon v. Rawitzer, 57 Conn. 583, 19 Atl. 334; 
Raymond v. Danbury & Norwalk R. R. Co. (Shipman, J.) 14 Blàtchf. 
133, 43 Conn. 596, Fed. Cas. No. 11,593. 

Indeed, this has been expressly ruled by Judge Chatfield, in the East- 
ern district of New York, in United States v. One Trunk, etc., 155 
Fed. 651. The décisions of the Circuit Courts prior to their con- 
solidation with the District Courts were, apparently without exception, 
to the same effect. Austin v. Riley (C. C.) 55 Fed. 833 ; Allen v. Wil- 
son et al. (C. C.) 21 Fed. 881 ; Klever v. Seawall, 65 Fed. 373, 12 C. 
C. A. 653 ; Newman v. Newton (C. C.) 14 Fed. 634 ; School District 
No. 13 v. Loyejoy (C. C.) 16 Fed. 323. 

Especially is this the case hère, where ail that remains after the de- 
fault is the administration of the cause as an incident of the main liti- 
gation, but not necessarily as a part of it. St. Louis, Iron Mountain & 
Southern R. R. Co. v. Southern Express Co., 108 U. S. 24, 2 Sup. Ct. 
6, 27 L. Ed. 638. The rule is undoubtedly harsh, especially in thèse 
cases, but the authorities make an escape f rom it impossible. 

The motions must be denied. 
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HERBERT et al. v. SHANLET CO. 
(District Court, S. D. New York. May 1, 1915.) 

1. Copyrights @=66 — Infringement — Performance Without Profit. 

A performance of a copyrighted dramatico-musical composition need 
not be for profit, to infringe the copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 63 ; Dec. 
Dig. <S=66.] 

2. Copyrights' @=G6 — Infringement — Performance. 

A performance in words and music only may infringe a dramatico- 
musical copyright, and it is immaterial whether the performance is only 
of a scène or a part thereof. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 63 ; Dec. 
Dig. <S=66.] 

3. Copyrights ©=66 — Infringement — Aots Constituting. 

Authors of a comic opéra, who take out a copyright on a song with 
orchestral accompaniment, dedicate to the public the right to sing the 
words to the music, accompanied by an orchestra. 

[Ed. Note. — For -other cases, see Copyrights, Cent. Dig. § 63; Dec. 
Dig. <§=>66.] 

In Equity. Suit by Victor Herbert and others against the Shan- 
ley Company. On motion for injunction. Denied. 

The plaintifïs are together the authors of a comic opéra, "Sweethearts," of 
which Herbert composée! the music and the other three individual plaintiffs 
wrote the words. This has been performed in New York and elsewhere, and 
the words and music together hâve been printed by the corporate plaiiitiff, G. 
Schirmer, Incorporated, which took out a copyright upon the whole opéra 
and upon various pièces as musical compositions. The plaintifC Harry B. 
Smith also took out a copyright upon the libretto of the opéra, in so doing 
complying with ail formalities necessary to procuring a copyright as a 
dramatic composition. 

The défendant owns and keeps in the city of New York a restaurant with 
a large dining room on the ground floor, in the center of which it has erected 
a stage without proscenium, wings, or back-drop. L'pon this stage during 
the evenings, and while the guests are eating, actors and singers appear, 
who sing songs to the accompaniment of an orchestra, and who ac times ac- 
company the songs with dancing. This is called a "cabaret." The défendant 
charges no admission to the dining room, and gets its profit f rom the food and 
drink sold to the guests while they listen to the performance. 

In the opéra, "Sweethearts," appears a solo with chorus, eiititled "Sweet- 
hearts," with orchestral accompaniment ; the words and music being separate- 
ly published by G. Schirmer, Incorporated, and copyrighted as a musical 
composition. The défendant employed a singer who had purchased a copy of 
this song from G. Schirmer, Incorporated, to sing it to the accompaniment of 
a small orchestra. The performance was without chorus, not in costume, and 
without any further effort to reproduce the opéra than is involved in sing- 
ing the words and music. 

The plaintiffs move for an injunction on the theory that the performance 
infringed the copyright of the dramatico-musical composition- 
Nathan Burkan, of New York City, for plaintiffs. 
Francis Gilbert, of New York City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] That the opéra was a dramatico-musical composition 
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scems to me to admit of no question; a performance need nol, there- 
fore, be "for profit" to infringe, under trie ruie in Chun-h Co. v. Mil- 
liard, 221 Fed. 229, 136 C. C. A. 639, decided by the Circuit Court of 
Appeals for the Second Circuit February 9, 1915. Furthermore, a 
performance in words and music alone infringed the dramatico-mu- 
sical copyright, for words and music alone may constitute a dramatic 
performance (Russeîl v. Smith, 12 Q. B. 217), and it did not matter 
that the performance was only of a scène or part of a scène (Brady v. 
Daly, 83 Fed. 1007, 28 C. C. A. 253). So far the case is ail with the 
plaintiffs. 

[3] However, the authors took out a copyright upon the song sep- 
arately as a musical composition, and in so doing they necessarily 
gave into the public domain ail musical rights, except as they were 
covered by the resulting copyright. Whatever be the minimum of 
musical rights, it includes the right to perform the music publicly 
without any unnecessary accessories. Singing the words to the music, 
accompanied by the orchestra, is therefore within the musical rights 
so dedicated. On the other hand, we now hâve it, on the author- 
ity of Church Co. v. Hilliard, supra, that a public performance of 
this kind is not within the statutory copyright which the plaintiffs re- 
ceived as considération for their dedication. It seems necessarily to 
follow that the performance did not infringe. 

This resuit no doubt involves the abandonnant of some rights, se- 
cured by the dramatico-musical copyright, but that is because the plain- 
tiffs wished a double protection. There can be no justice in preserv- 
ing their dramatic rights at the expense of the public's rights arising 
from taking out a musical copyright. Had they wished to retain a com- 
plète dramatic monopoly, they had it in their power to do so. As it is, 
that monopoly remains to their complète protection, except so far as 
its limitation is necessary to give fuîl scope to the musical copyright. 
For instance, if the performance hère had been anything beyond the 
least essentials to a musical reproduction of the copyrighted song, it 
would be protected ; but it was not. The plaintiffs are really trying 
to eat their cake and hâve it ; they would get the f ull benefit of a mu- 
sical copyright, while they prevent the public from enjoying the cor- 
responding rights. 

The motion is denied. 



In re AUTOMOBILE CO-OP. ASS'N OF AMERICA. 
(District Court, S. D. New York. May 3, 1915.) 

i. Dépositions <§=>56 — Notice — Requisites — Name of Witness. 

Under Gen. Code Ohio, § 11531, providing that dépositions may be taken 
out of the state, and section 11534, providing that written notice of 
Intention to take a déposition shall be given, the notice should state 
the name of the witness whose déposition is to be taken, since the "dépo- 
sition" is the sworn testimony of a witness. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §§ 90-117 ; Dec. 
Dig. <S=>56. 

For other définitions, see Words and Phrases, First and Second Séries, 
• Déposition.] 
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2. Dépositions <§=>56 — Notice — Requisites — Name or Witness. 

A déposition taken to be used in an action in the fédéral court on the 
ground that the witness résides more than 100 miles from the place of 
trial, which is not a ground for the taking of a déposition under the 
Code of the state in which the action was pending, is taken under Rev. 
St. § 863 (Comp. St. 1913, § 1472), permitting the taking of a déposition 
on that ground, and if the notice fails to state the name of the witness 
whose déposition is to be taken, as required by that section, the witness 
can décline to be sworn. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §§ 90-117 ; Dec. 
Dig. ©=>56.] 

Application by the Automobile Co-Operative Association of Amer- 
ica to punish William M. Sweet for contempt in declining to be sworn 
as a witness, so that his déposition could be taken. Application de- 
nied. 

Howard H. Williams, of New York City, for petitioner. 
Charles Neave, of New York City, for respondent, 

LACOMBE, Circuit Judge. Upon the argument, the court indi- 
cated why, in this district, it had been repeatedly held that the notice 
stating that a witness was to be examined de bene esse in some place 
remote from the forum should give the name of the witness. If this be 
done, counsel for the adversary party can détermine whether he may 
safely allow the examination to proceed, instructing some local counsel 
to be présent, or whether it is necessary that he should attend personal- 
ly, perhaps at great expense to his client. Any other practice is embar- 
rassing and tends to increase the cost of lawsuits, a matter which courts 
should discourage. The fédéral practice recognizes this, for section 
863 expressly provides that the name of the witness shall be stated in 
the notice. 

[1] Petitioner contends that the act of March 9, 1892, makes the 
mode prescribed by the laws of the state of Ohio (in a fédéral court 
of which state controversy is pending) applicable. Counsel cites from 
the Code of that state sections 11531 and 11534. The first of thèse sec- 
tions provides that "dépositions" may be taken out of the state. A 
"déposition" is the sworn testimony of a witness. Section 11534 pro- 
vides that written notice of the "intention to take a déposition" shall be 
given. I should understand this to imply that the notice should state 
that the testimony of some particular witness is to be taken, and find 
nothing to the contrary in the section. Surely the statement that the 
notice shall specify the action, the name of the court, the time and 
place where déposition will be taken does not require a construction 
which will leave the notice silent as to the most important pièce of in- 
formation to be given to the adverse party, viz., who it is that the other 
side intends to examine. 

[2] This discussion, however, is probably académie, because the 
notice and the pétition both state that the ground for taking déposition 
is that the witness résides "more than 100 miles from the place of 
trial." No such ground is stated in the sections of the Ohio Code 
which hâve been quoted in the brief. The phrase, however, is found 
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in section 863, Rev. Stat. U. S.t From this circumstance it is ap>- 
parent that the notice with which we are hère concerned was given 
under section 863. Since it was concededly defective under that sec- 
tion, the witness quite properly declined to be sworn. Motion denied. 



BLOEDB t. VAN DYKB et al. 

(District Court, D. Maryland. April 6, 1915.) 

Bemoval or Causes <@=>52 — Sepabablb Contboversies — S uns fob Pabti- 

TION. 

In a suit for the sale of a franchise from a city for distribution of the 
proceeds among the owners thereof, no separable controversy which could 
be removed to a fédéral court existed between plaintiff and certain non- 
resident défendants, it being the settled law of Maryland that there can 
be no partition which will not in its resuit vest in each person a sole es- 
tate in a spécifie part of the property, and that no sale for the purposes of 
partition can be decreed unless a decree for partition could be properly 
passed, if the property were susceptible of partition in kind without loss 
or injury. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 102, 
103, 105 ; Dec. Dig. <©=»52.] 

In Equity. Bill by Victor G. Bloede against John W. Van Dyke and 
others. On motion to remand to the state court. Motion granted. 

Robert Biggs, of Baltimore, Md., for plaintiff. 

Joseph R. Gunther, of Baltimore, Md., for défendants Van Dyke, 
Burr, and Tome. 

Edward C. Carrington, Jr., of Baltimore, Md., for défendant Fen- 
Iress 

ROSE, District Judge. In this cause the bill allèges that the plain- 
tiff is the owner of an undivided one-fourth in a franchise granted 
by the mayor and city council of Baltimore ; that the défendant Fen- 
tress owns another undivided one-quarter, which has, however, been 
assigned to the défendant Tome as collatéral security for some in- 
debtedness due by Fentress to Tome; that the remaining one-half 
interest belongs to the défendant Van Dyke, though at various times 
the défendant Burr has claimed some right, title, or interest in such 
one-half. Of the nature of such claim plaintiff professes himself ig- 
norant. The bill says that the franchise is not susceptible of partition 
in kind, and asks that it be sold and the proceeds distributed among 
the parties in interest. 

The plaintiff and the défendants Tome and Fentress are citizens of 
Maryland. The défendants Van Dyke and Burr are citizens of Penn- 
sylvania. In due season and in proper form the défendants Van Dyke 
and Burr asked to hâve the case removed to this court, on the ground 
that they were citizens of Pennsylvania, the plaintiff a citizen of Mary- 
land, and that the controversy between the plaintiff and themselves is a 
separate and distinct one from that between the plaintiff and the other 
défendants, which controversy can be fully determined as between 
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the plaintiff and the removing défendants. The pétition makes no 
other spécification of the way in which the controversy to which the 
petitioners are parties is supposed to be separable, and none was sug- 
gested at the argument at this bar. The pétition to remove was grant- 
ed by the state court, whereupon the plaintiff hère moved to reraand. 
The motion must be granted. 

Under the settled law of Maryland, there can be no partition which 
will not in its resuit vest in each person a sole estate in a spécifie part 
of the property, and no sale for the purposes of partition can be de- 
creed unless a decree for partition could be properly passed, if the 
property were susceptible of partition in kind without loss or injury. 
Dugan v. Mayor and City Council of Baltimore, 70 Md. 1, 16 Atl. 
501. The Suprême Court of the United States still earlier determined 
tliat ail part owners of or tenants in common in real estate of which 
partition is asked in equity are indisoensable parties. Barney v. Balti- 
more City, 6 Wall. 280, 18 h. Ed. 825. 



GOLDEN v. NEW YORK, N. H. & H. R. CO. 
(District Court, S. D. New York. April 2G, 1915.) 

L Costs <@=»277 — Remedy for Collection — Stay of Subséquent Action. 

While the stay of an action until the payment of the costs in a prior ac- 
tion is tn part to compel payment of the costs, it is also used to prevent 
vexatious litigation, and should be favored. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 101S-10G0; Dec. 
Dig. @=»277.] 

2. Costs @==>277 — Remedy fob Collection — Stay op Subséquent Action. 

Where plaintiff, after the dismissal of an action in the state court, com- 
menced an action in the fédéral court on the same cause of action, and no 
reason was given for relieving her of the usual results of an unwarranted 
litigation, nothing appearing to aid the court in exercising its discrétion, 
except the fact that the iirst action was dismissed, a stay should be 
granted until payment of the costs of the former action, unless plain- 
tiff takes an oath in forma pauperis, swearing that such stay will pre- 
vent her from proseeuting the action, and also stipulâtes, in the event 
of success, to allow défendant crédit for the costs upou any exécution 
taken out. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 104S-10GO; Dec. 
Dig. ©=277.] 

At Law. Action by Bridget A. Golden, as administratrix of Mar- 
tin A. Golden, deceased, against the New York, New Haven & Hart- 
ford Railroad Company. On motion by défendant to stay the action 
until the costs are paid upon the dismissal of an action on the same 
cause in the state court. Motion denied on conditions. 

James J. Mahoney, of New York City, for the motion. 
Charles F. Dalton, of Port Chester, N. Y., opposed. 

LEARNED HAND, District Judge. fi] That the stay of a sec- 
ond action till payment of costs is, in part certainly, to collect the costs 
appears from the fact that, if the plaintiff s body be seized on execu- 
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tion, the rule does not apply. However, the rule does notjvvholly dé- 
pend upon this. Ex parte Stone, 3 Cow. (N. Y.) 380. It is also used 
merely to prevent vexatious litigation (Flemming v. Insurance Co., 4 
Pa. 475), and in the interests of justice. It has been applied in the 
state court where the prior action was in a fédéral court (Jackson v. 
Carpenter, 3 Cow. [N. Y.] 22); and it has been applied, also, when 
the first action was in the state court and the second, though brought 
in that court, had been removed (Buckles v. Chic, M. & St. P. Ry r Co. 
[C. C] 47 Fed. 424). It is true that it is not applied between two for* 
eign states, and perhaps the reason is not clear, if it be not wholly to 
compel payment of the former costs; but it is a just rule, arising to 
prevent needless, litigation, and should be favored. 

[2] So far as concerns this court's discrétion, no facts appear in the 
case at bar, except that the first action was dismissed. No reason is 
given for relieving the plaintiff of the usual results of an unwarranted 
litigation. If she is wholly destitute, and will within five days take an 
oath in forma pauperis, swearing as well that the condition imposed 
by this order will absolutely prevent her prosecuting the action, she 
will be relieved; but, if she has the means of paying the costs, she 
must pay them. As a further condition she must stipulate, in the event 
of success, to allow the défendant to crédit the judgment for costs, 
with interest, upon any exécution she may take out herein. 

The motion is denied upon thèse conditions; otherwise, it will be 
granted. 



TOÏITED STATES v. UNITED SHOE MACHINERY CO. OF NEW 
JERSEY et al. 

(District Court, D. Massachusetts. March 18, 1915.) 

No. 301. 

L Monopolies ®=>14 — Combinations in Restraint or Trade — Manufactur- 
iers of Patented Articles. 

The union in one corporation of a number of others, each of which had 
been engagea in the manufacture of patented noncompeting machines, but 
which were used successively in a manufacturing business, is not a com- 
blnation In restraint of trade, in violation of Sherman Anti-Trust Act 
July 2, 1890, c. 647, § 1, 26 Stat. 209 (Comp. St. 1913, § 8820). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 11 ; Dec. Dig. 
«=»14.] 

2. Monopolies <®=14 — "Combination in Restraint of Trade" — Consolida- 
tion of Shoe Machinery Companies. 

The United Shoe Machinery Company was formed by the consolidation 
of a number of companies, each engagea in making patented machines 
for use in the manufacture of shoes, for the most part noncompeting. 
During the ensulng 11 years it also acquired the patents, property, and 
business of a considérable number of other manufacturers of différent 
classes of machinery, ail of which was used in the manufacture of shoes, 
and comprising a group of machines- covering practically ail of the opéra- 
tions required in such manufacture, by which means the company ob- 
tained a very large percentage of the trade in such machinery, altbough 
it appeared that neither its property nor its business was acquired by un- 
fair means, but, on the eontrary, that in most cases its purchases from 
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others were made at their solicitation, and that In many more cases it re- 
fused to buy the business of others which was offered. Held, that such 
facts did not characterize the Company as a "conibination in restraint of 
trade," or évidence an attempt to create a monopoly, within the meaning 
of Sherman Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 
(Comp. St. 1913, §§ 8820, SS21). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 11 ; Dec. 
Dig. <B=»14. 

For other définitions, see Words and Phrases, First and Second Séries, 
Combination in Restraint of Trade.] 

3. Monopolies <§=>14 — Anti-Trust Act — Manneb of Conducting Business. 

Neither is illegality of the company's business shown by the fact that, 
instead of selling its machines, it leases the same for long ternis, with a 
license for the ternis of any patents covering parts thereof, for a royalty 
based on the number of pairs of shoes on which they are used, with a pro- 
vision requiring the lessee to use the machines to their full capacity so 
far as its business warrants, nor because of further provisions, in some 
of the leases of certain machines, requiring the lessee to also lease other 
related machines frorn the company under penalty of cancellation of the 
lease, where such clause was optional with the lessee, who was charged 
a smaller royalty when it was included. 

[Ed. Note. — For other cases, see Monopolies, Cent, Dig. § 11 ; Dec. Dig. 
<S=>14.] 

In Equity. Suit by the United States against the United Shoe Ma- 
chinery Company of New Jersey and others. Decree for défendants. 
See, also, 198 Fed. 870. 

James A. Fowler, Asst. Atty. Gen., William S. Gregg, Sp. Asst. 
Atty. Gen., Asa P. French, U. S. Atty., Edwin H. Abbot, Jr., Sp. Asst. 
U. S. Atty., and Allen Webster, Sp. Asst. U. S. Atty., ail of Boston, 
Mass., for the United States. 

Frederick P. Fish, Charles F. Choate, Jr., William A. Sargent, Mal- 
colm Donald, Harold G. Donham, Walter B. Farr, and Lafayette R. 
Chamberlin, ail of Boston, Mass., for défendant. 

Bef ore PUTNAM and DODGE, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Of course, a proceeding on the crim- 
inal side of the court cannot operate as an estoppel in a civil proceed- 
ing; but it may be referred to safely in an introductory way, and in 
explanation of questions of law to be relied on. 

The gênerai features of this case are largely stated in United States 
v. Winslow, 227 U. S. 202, 33 Sup. Ct. 253, 57 L. Ed. 481, and United 
States v. Winslow (D. C.) 195 Fed. 578; but there are différences, 
so that we will quote extensively f rom the bill in the présent suit. 

In so much of the bill as relates to the organization, we hâve no 
occasion to make any distinction between the United Shoe Machinery 
Company and the United Shoe Machinery Corporation, two New Jer- 
sey organizations who are made respondents; and we do not know 
that we will hâve occasion to refer to the subordinate organizations 
made respondents and known as the United Shoe Machinery Com- 
pany of Maine, etc. 

<g=»For other casea see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The bill allèges the organization of the United Shoe Machinery 
Company of New Jersey, as follows : 

"Défendants Sidney W. Winslow, William Barbour, Elmer P. Howe, John 
II. Hanan, George E. Keith, Edward P. Hurd, George W. Brown, Wallace F. 
Eobinson, Rudolph Matz, and others, owners, officers, directors, and agents 
of said Goodyear Shoe Machinery Company, International Goodyear Shoe Ma- 
chinery Company, Goodyear Shoe Machinery Company of Canada, Consoli- 
dated & McKay Lasting Machine Company, McKay Shoe Machinery Com- 
pany, Eppler Welt Machine Company, International Eppler Welt Machine 
Company, and Davey Pegging Machine Company, not being satisfled with the 
beneflt of the lawfui monopolies and rights belonging to them under letters 
patent of the United States and of other countries, which they had enjoyed 
for many years, pertaining to shoe machinery, and parts thereof, and design- 
ing and intending unduly, unreasonably, and unlawfully to extend, expand, 
and perpetuate said monopolies and rights, and to enhance the value thereof 
at the expense of the boot and shoe manufacturers and of the public gen- 
erally, and to use the same as a means for unlawfully controlling Interstate 
and foreign trade and commerce in shoe machinery to a greater extent than 
was warranted by said letters patent, determined to acquire a complète 
monopoly of the manufacture, sale, and lease of shoe machinery, destroy ex- 
isting compétition among the manufacturers and dealers in such machinery, 
and through unlawf ul combinations and agreements to exclude ail others f rom 
said trade and commerce. For the accomplishment of this purpose they con- 
ceived the idea of acquiring the ownership or control of ail concerns engaged 
in manufacturing and dealing in' any and ail kinds of shoe machinery, and 
then to refuse to sell or lease any of the essential machines to the manufac- 
turer of shoes, except on condition that he buy or lease of them practically ail 
other machinery of whatever kind necessary or useful to such manufacturer 
of shoes, and thereby to exclude ail compétition by other manufacturers of 
such shoe machinery and to monopollze the trade and commerce therein among 
the states and foreign countries. The various contracts, combinations, con- 
spiracies, and acts hereinafter described were steps in carrying out the above 
mentioned unlawful project. A preliminary agreement was made, and in 
February, 1899, they incorporated United Shoe Machinery Company, under 
the laws of New Jersey, with an authorized capital of $25,000,000 ($12,500,000 
preferred, $12,500,000 common), with broad powers under its charter to manu- 
facture, buy, sell, lease, operate, and deal in and with ail kinds of machinery, 
tools, and implements, and especially in everything in any way connected 
with or used in the manufacture of boots and shoes. For the stock allotted 
to each, and for cash, at values far in excess of real worth, four of the old 
concerns, to wit, Goodyear Shoe Machinery Company, International Goodyear 
Shoe Machinery Company, Consolidated & McKay Lasting Machine Company, 
and McKay Shoe Machinery Company, conveyed to the new corporation, as 
going concerns, their business of manufacturing, selling, leasing, and dealing 
in shoe machinery, including their letters patent of the United States and of 
other countries, and ail property and rights used in connection therewith, 
wherever situated, and their principal owners, managers, directors, and offi- 
cers became managers, directors, and officers in the new company. Stock of 
the new company was allotted and received as follows." 

At this point the bill shows the distribution of the shares of capital 
stock of the new corporation among the prior corporations combined 
in it, or their shareholders. It allèges that the prior corporations con- 
veyed to the new corporation their business, patents, and property 
rights "for the stock allotted to each and for cash, at values far in 
excess of real worth." No proof was offered in support of this final 
allégation, and it has not been insisted upon by the United States. 

The bill proceeds: 

"Prior to the organization of United Shoe Machinery Company of New Jer- 
sey, boot and shoe manufacturers, purchasing or leasing machines from one 
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of the aforesaid companies, were not compelled to use excluslvely machines 
mentioned in the aforesaid groups manufactured by either of the other com- 
panies. For example, the shoe manufacturer who held lasting machines tin- 
der lease frorn the Consolidated & McKay Lasting Machine Company was not 
required to use, in connection vvith that company's lasting machines, welt- 
sewing machines or outsole-stitchhig machines of the Goodyear Shoe Ma- 
chinery Company, or those of an y other company, and he was free to obtain 
such machines wherever he eould procure them to the best advantage. The 
same was true of the trade in welt-sewing machines and outsole-stitching ma- 
chines, heeling machines, and metallic fastening machines. Défendants, 
however, not being satisfied or contented with said portion of the trade and 
commerce in shoe machinery which they acquired through the organization of 
United Shoe Machinery Company of New Jersey, and with the intent to ac- 
quire complète control of the business of manufacturing and selling or leas- 
ing of shoe machinery among the states and with f oreign countries, to exclude 
ail others therefrom, to enhance the cost of said machines to users thereof, 
and to wrong and to oppress the public, discontinued the sale to boot and shoe 
manufacturera of each and ail of the machines included in said groups of ma- 
chines, and unlawfully devised, adopted, and put into effect arbitrary, oppres- 
sive, and unreasonable lease and license agreements, which boot and shoe. 
manufacturera hâve been and are required to agrée and conform to in order 
to obtain from said défendants any of the machines included in said groups." 

On the whole, as the case developed, no objection was persisted in 
by the United States to the f act that tha policy of the Shoe Machinery 
Company was to lease its machines, instead of selling them. It was 
plain that this policy was not injurious in a large sensé. It enabled 
manufacturers of small and moderate means to embark in manufactur- 
ing to an extent which would hâve been impossible for them, if they 
had been obliged to purchase machinery, because many machines are 
so expensive as to lock up capital and render it dead for practical 
purposes of financing shoe manufacturing. It is also apparent that 
a portion of the conditions and provisions of leases were in use with- 
out complaint bef ore the United Shoe Company was organized ; but 
it is not necessary that we should détail thèse facts, because we must 
take the resuit of the development as to this topic, at least, as it was 
found at the time the bill was fïïed in 1911, and, while the prior con- 
dition might mitigate any complaint on that point, it cannot answer it. 

The bill f urther proceeds as f ollows : 

"Thèse agreements contain provisions, not found in their former lease and 
license agreements, which compel boot and shoe manufacturers leasing any 
of such machines from défendants to agrée to use excluslvely one or more of 
the classes of machines included in said groups of machines owned and con- 
trolled by them, upon penalty of having ail the machines included in said 
groups so leased to them by défendants immediately reclaimed and taken 
away and the lease and license agreements canceled. Thèse contracts fur- 
ther require boot and shoe manufacturers to take each of said machines for a 
period of not less than 17 years, regardless of the terms of the patents re- 
lating thereto. Lessees thereunder are compelled to obtain ail duplicate parts, 
extras, mechanisms, and devices of every kind needed or used in operating, 
repairing, or renewing the leased machinery from défendants, at exorbitant 
priées fixed by them from time to time. Many of thèse agreements further 
provide that the lessee shall, at the expiration of 17 years, and after he has 
paid large royalties throughout that period, if he shall then hâve no further 
use for the machines, return the same to défendants at their factory at Bev- 
erly, Mass., and shall pay to them a return charge, which in some cases 
amounts approximately to the original cost of building the machines. Défend- 
ants hâve continually, persistently, and arbitrarily enforced the provisions of 
said lease and license agreements by ail the means in their power as against 
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the hoot and shoe manufactnrers, and hâve made it their gênerai poliey and 
practice to refuse to furnish such machines to any and ail boot and shoe 
manufacturera who fail to comply with the terras or spirit of the provisions 
of said lease and license agreements, and to otherwise injure them. 

"Défendants, in pursuanee of their gênerai purpose, inserted in and made a 
part of each lease and license agreement provisions reserving to themselves 
the right to forthwith terminate and cancel ail existing lease and license 
agreements between them and the boot and shoe manufacturera, if the latter 
should fail or cease to use exclnsively and to their full capacity machines 
leased or controlled by défendants, thereby prohibiting said manufacturer, 
not only from using competing shoe machinery manufactured in the United 
States, but also from using any such machinery manufactured in foreign 
countries and imported hère for sale or lease." 

There is no proof that the United Shoe Company has enf orced 
its leases in any arbitrary or unreasonable manner. On the whole, it 
seems to hâve been moderate with référence to such enforcements, and 
the number of cases in which anything in the way of a forfeiture has 
been demanded has been so small that, on looking over the great mass 
of the opérations of the United Shoe Company, such enforcements 
hâve been so few as to be practically negligible, and there is no évi- 
dence that the duplicate parts, extras, and other incidentals furnished 
by the United Shoe Company hâve been sold at exorbitant priées fixed 
by it, or that the cost involved in the return of machinery has in any 
way approximated its original cost, unless, possibly, in some excep- 
tional instances which hâve not caught the eye of the court. We do 
not think the case as developed has turned on thèse particular alléga- 
tions. 

It might hâve been expected in a proceeding of this importance, in- 
volving so many aspects, that the parties would not, at ail times, hâve 
been in accord as to the pleadings of the United States. Referring to 
the allégation that the respondents "conceived the idea of acquiring 
the ownership or control of ail concerns engaged in manufacturing and 
dealing in any and ail kinds of shoe machinery," the utmost that the 
case can in any event be said to show is a purpose to acquire control 
of certain machinery connected with bottoming shoes, or later of 
certain clicking or eyeletting machines ; and of this the United States 
became during the trial so far satisfied that it asked permission to 
amend the above allégation accordingly. On the rules of equity plead- 
ing, however, which also are applied to some extent to pleadings at 
common law, an allégation of the whole field covers any part of it, 
and may be accepted as such without involving any variance. 

Allégations such as the following, which run through thèse plead- 
ings, color them ail, and are to be accepted as controlling the entire 
bill, namely: 

"Not being satisfied with the benefit of the lawful monopolies and rights be- 
longing to them under letters patent of the United States;" "and intending 
unduly, unreasonably, and unlawfully to extend, expand, and perpetuate said 
monopolies and rights." 

The bill in the same line claims that the alleged confederates had, 

from the outset of the confédération, taken certain action described 

in the bill for the purpose of perpetuating the rights they had under 

existing patents after those patents should expire. We are dealing 

222 F.— 23 
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now with allégations which seem to assert that the machines acquired 
by the corporation on its organization were covered by patents, and 
that its then purpose was to maintain this position, even after the then 
existing patents expired. This supports the proposition of the respond- 
ents that the machinery offered by the respondents was at ail times 
protected by patents succeeding each other. At any rate, it must be 
accepted that, from the beginning, the machinery offered by the re- 
spondent corporation was, in ail its essential éléments, protected by 
patents, and that there has been no proof to the contrary. So that, 
for the purposes of this case, the machinery has been mainly, if not 
entirely, of that character. 

To prevent possible misunderstanding of the position of the re- 
spondents in référence to the f act that the Shoe Machinery Company's 
machines are protected by patents, we repeat and accept what the re- 
spondents say, as follows: 

"The extent and character of the rule of property established by the patent 
laws of the United States, under which this entire shoe machinery work from 
the very beginning has been carried on, is perfectly clear and definite. The 
industry has grown up under, and has been based upon and made possible by, 
the rights established by those patent laws." 

The propositions thus quoted from the respondents are substantially 
supported by the record. It also may well be gathered from United 
States v. Winslow, 227 U. S. 202, 33 Sup. Ct. 253, 57 L. Ed. 481, 
that the United States, which were then free to put their case as they 
saw fit, thus put it with référence to the date of the organization of 
the Shoe Machinery Company, and thus gave it color which we are 
free to accept as abiding with the organization so long as effectuai 
proof of change to the contrary was not furnished, as it was not. Un- 
der the circumstances of the case, this spécial observation is justifia- 
ble, notwithstanding United States v. Winslow was a criminal pro- 
ceeding, because, no doubt, the natural presumption is that the United 
States made their case as they had reason to believe it to be. In- 
deed, it affirmatively and emphatically appears at various places in the 
bill, and it runs ail through it, that ail the essential interests which en- 
tered in 1899 into the combination forming the United Shoe Machin- 
ery Company were, at the time of the formation of that corporation, 
covered and protected by patents, and there has been no évidence that 
at any time in the history of the corporation there was any change 
from its original purposes. 

It was at one time largely understood that the Suprême Court sub- 
stantially held that ail combinations of patents were outside the Sher- 
man Anti-Trust Act. Bernent v. National Harrow Co., 186 U. S. 
70, 90, 91, 22 Sup. Ct. 747, 755 (46 L. Ed. 1058), decided on May 
19, 1902, was thought to déclare this view. In this case, at page 90 
and séquence, some peculiar limited exceptions are referred to, as, 
for example, a statute requiring an inspection of burning oils and pro- 
viding a penalty for its violation. The opinion then proceeds, at 
page 91 : 

"Notwitb standing thèse exceptions, the gênerai rule is absolu te freedom in 
the use or sale of rights under the patent laws of the United States. The very 
object of thèse laws is monopoly, and the rule is, with few exceptions, that 
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any conditions which are not in their very nature illégal with regard to this 
kind of property, imposed by the patentée and agreed to by the licensee for 
the right to manufacture or use or sell the article, will be upheld by the 
courts. The fact that the conditions in the contracte keep up the monopoly 
or fix priées does not render them illégal." 

This impression was apparently strengthened by expressions in Unit- 
ed States v. Winslow, 227 U. S. 202, 217, 33 Sup. Ct. 253, 57 L. Ed. 
481. It is true this case also gave effect to the fact that, on the face 
of the combination of patents then under review, there was an ef- 
fort for greater efficiency ; but the opinion continues that the machines 
involved were patented, and it assumes that making them was a mo- 
nopoly in any case, and that the exclusion of competitors from the 
use of them was the very essence of the right conferred by the pat- 
ents. Then the opinion refers back to the Paper Bag Patent Case, 
210 U. S. 405, 429, 28 Sup. Ct. 748, '756, 52 L. Ed. 1122. There 
it appeared that the patent in suit had been locked up by the com- 
plainant, its owner, and that the complainant had neither used it nor 
allowed any one else to use it. There was neither lack of means, nor 
any other excuse for locking up the invention, except the désire to 
protect other machines which the complainant was manufacturing. 
After some incidental explanations, the court there said: 

"As to the suggestions that competitors were excluded from the use of the 
new patent, we answer that such exclusion may be said to hâve been of the 
very essence of the right conferred by the patent, as it is the privilège of any 
owner of property to use or not use it, without question of motive." 

What was said there was directly in issue. 

But other late décisions of the Suprême Court seem to demonstrate 
that the cases we hâve cited do not state the whole law, but only 
lead up to the gênerai rule, without showing how this gênerai rule 
yields to exceptional circumstances. Moreover, this position does 
not give full efïect to the second section of the Sherman Anti-Trust 
statute, which covers "every person who shall monopolize or attempt 
to monopolize," as well as those who combine or conspire with any 
other person, or persons, to monopolize. Certainly in United States 
v. Reading Co., 226 U. S. 325, at page 358, 33 Sup. Ct. 90, 57 L, Ed. 
243, reliance was placed on Swift & Co. v. United States. 196 U. S. 
375, 396, 25 Sup. Ct. 276, 49 L. Ed. 518, where a plan said to consist 
of many parts or éléments was held to constitute a monopoly forbidden 
by the act. There the court observed that whatever we may think of 
the éléments separately, when taken up as distinct charges, they are 
alleged effectively as éléments of a scheme. It is true that in the Read- 
ing Company Case there was an underlying combination among the 
principal promoters of what resulted; but we find there this récogni- 
tion of what may happen where there is no such combination, given 
in the language we hâve cited from Swift & Co. v. United States. 

The case, however, that controls the présent proceeding in this im- 
portant aspect is Standard Sanitary Co. v. United States, 226 U. S. 
20, 33 Sup. Ct. 9, 57 L. Ed. 107, decided on November 18, 1912. There 
the opinion was drawn by the same learned justice who drew the 
opinion in the Paper Bag Patent Case, so that we may assume that the 
two cases go along hand in hand. The opinion in the Standard Sani- 
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tary Company Case refers twice to the opinion in the Bernent Case, 
once at page 40 and again at page 48 of 226 U. S., at pages 11 and 
14 of 33 Sup. Ct. (57 L. Ed. 107). At page 48 it is said as folio ws : 

"There was a contention in that case that the contract of the National Har- 
row Company with Bernent & Sons was part of a contract and coœbinatiou 
vvith many other companies and constituted a violation of the Shenuan law, 
but the fact was not established and the case was treated as one between the 
partieular parties, the one granting and the other receiving a right to use a 
patented article with conditions suitable to protect suça use and secure ita 
benefits. And there is nothing in Henry v. A. B. Dick Co., 224 U. S. 1 [:>2 
Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 8S0J, which contravenes tlie 
views herein expressed." 

Thus the Standard Sanitary Company Case, and consequently the 
présent proceeding, were, and are, by express language distinguished 
f rom the Bernent Case, and the distinction thus made is that relied up- 
on by the United States hère, namely : Instead of dealing with one or 
more contracts between one or more parties, incidentally made and 
having no relation to each other, we are dealing with a vast scheme 
which unavoidably affects the public interests. We need not elaborate 
other late décisions which indicate and enforce the proposition that a 
monopoly may be established in violation of the second section of the 
Sherman Anti-Trust Act, cenforming to the explanation of the Be- 
rnent Case which we hâve givén, and without a formai combination; 
as, for example, United States v. Patten, 226 U. S. 525, 541, and sé- 
quence, 33 Sup. Ct. 141, 57 L. Ed. 333, 44 L. R. A. (N. S.) 325, Unit- 
ed States v. Union Pacific R. R. Co., 226 U. S. 61, 85, 86, 33 Sup. Ct. 
53, 57 L. Ed. 124, and Strauss v. Publishers' Association, 231 U. S. 
222, 34 Sup. Ct. 84, 58 L. Ed. 192, at various points in that opinion. 
Theref ore, in view of what we hâve said, it is necessary for us to go a 
step further and point out that we hâve hère an organization, sup- 
portée merely by a diversity of patents or machines patented in whole 
or in part, and inquire whether the alleged resulting monopoly is ar- 
rived at by injurious provisions contained in the licenses and leases 
referred to, which go beyond what the respondents might justly re- 
quire. 

We should now state generally that the United States claim that, 
while there are no contracts in form as between the différent customers 
of the United Shoe Machinery Company, the matters are so tied to- 
gether by the provisions of thèse licenses and leases, and the scheme 
created thereby is so complète, as to hâve the same practical effect of 
producing the alleged monopoly which the statute prohibits, as though 
there had been agreements in a multiple form executed by the United 
Shoe Machinery Company and its various customers. They also claim 
that this results in a scheme such as we hâve already referred to. The 
allégations in this partieular are for a large part of a very gênerai char- 
acter, and it may well be doubted whether the larger portion of them 
are not so gênerai as to fail to require our attention according to the 
proper rules of pleading. Perhaps, however, on that score the variety 
and number of the leases, and of the various provisions thereof, are 
so great, and the parties with whom the United Shoe Company hâve 
been dealing were and are so numerous, that it would be unreasonable 
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to require the complainant to set out the facts in détail. We hâve, 
however, given the language of this part of the bill Verbatim, and we 
can approach it with the gênerai statements substantially in effect that 
there is nothing in the terms of the leases justifying any allégation in- 
dicating a purpose to enhance the cost of the machines to the users 
thereof, to wrong or oppress the public, or to impose any arbitrary, 
oppressive, or unreasonable terms. 

The bill also allèges that thèse provisions are not found in the ear- 
lier leases and agreements existing prior to the organization of the 
United Shoe Company. Whether they were or not we regard as im- 
material, except as excusing the respondents f rom any wrongful inten- 
tion, because we agrée with the United States in the proposition that 
whether or not the conduct of the respondents is in fact in restraint of 
trade does not dépend on the effect of any élément considered singly, 
so that every élément considered singly may be wholly innocent ; but 
the question of an existing monopoly, or an intended monopoly, is to 
be determined by the effect of ail the éléments which are in fact com- 
binée. 

The bill gives us no particular rule by which we can détermine 
whether the provisions of the leases and licenses referred to are ab- 
normal, or unjust, or unreasonable, nor where, nor how far, they are 
within the allowances which the law makes for the protection of legit- 
imate trade and manufacturer. We hâve nothing bearing directly on 
this topic except the apparent admission that the common provision 
contained in trie leases and licenses, understood and called the "full 
capacity clause," standing alone, would be valid, and except, also, ex- 
pressions like those found in Éastern States Lumber Association v. 
United States, 234 U. S. 600, 609, 34 Sup. Ct. 951, 58 L. Ed. 1490, 
decided on June 22, 1914, summing up the previous décisions of the 
Suprême Court, that the Sherman Anti-Trust Act, "in its proper con- 
struction," "was not intended to reach normal and usual contracts in- 
cident to lawful purposes and intended to further legitimate trade." 

Nevertheless, we fail to find, in the development of the United Shoe 
Machinery Company and its opérations, any support for the alleged 
charges in the bill of intended oppression, arbitrary conduct, or any- 
thing of that nature, especially so far as any allégations cover any at- 
tempts to destroy or cripple competitors. Looking at the great mass 
of facts proven in the case, and the immense number of transactions 
of the United Shoe Machinery Company, the évidence offered in that 
direction is so ineffectuai that its weakness furnishes of itself satis- 
factory proof against what was intended to be established thereby. 
We find no évidence of what was shown especially in the Tobacco Com- 
pany Cases, 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, namely, a 
purpose to destroy what could not be acquired by straightforward 
methods. The fact that the United Shoe Company has acquired so 
large a percentage of the business of the country to which it devoted 
itself cornes so largely from the use of extraordinarily compétent meth- 
ods as to shut out from the eyes of the impartial investigator sugges- 
tions of other methods. So we lay aside that part of the case, and deal 
only with the proven facts, and the legitimate results of those facts, 
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with little considération, hovvever, for any charges in this connection, 
or elsewhere, of intended oppression or unreasonable course of pro- 
cédure, or of results which can be attributed to any unworthy motive. 
This, however, according to the well-known rules of law, does not nec- 
essarily relieve the respondents from what actually resulted from 
whatever they did, or from being responsible for thèse results so far 
as they might be expected to be foreseen, 

The resuit of our considération of what appears in the bill on this 
topic, and of the very gênerai expressions found in it, and found in 
the authorities applicable hereto, hâve rendered necessary that we set 
out, as we will do with very considérable fullness, the claims of the 
respondents as to the nature and amount of the opérations of the Unit- 
ed Shoe Company, for the purpose of making clear the just amount of 
flexibility of the provisions of the leases and licenses as complained of 
by the United States, which should be regarded as applicable to what 
is admitted, or must be admitted, to be legitimate for the business of 
the United Shoe Company. 

We may well call attention to some particular provisions in the leases 
and licenses, although they do not carry us very far towards solving 
the whole case before us. Among other provisions is one requiring 
lessees to use exclusively one or more classes of machines included in 
groups of machines, under penalty of having ail the machines included 
in those of other groups reclaimed. The licenses also cover periods 
of not less than 17 years, thus regardless of the unexpired terms of the 
patents relating thereto. Also they cover a requirement that the les- 
sees obtain from the United Shoe Company ail duplicate parts, extras, 
mechanisms, and devices used in operating, repairing, or renewing. 
With this there is an allégation that the parts can be obtained only at 
enormous priées. The record, as we repeat, gives us no definite rules 
for determining how far each of thèse provisions is legitimate, or oth- 
erwise. It nevertheless appears that the prices for duplicate parts, 
etc., were never exorbitant, but that the contrary is true. Also it ap- 
pears that, to a large extent, the requirement that duplicate parts. 
etc., should be obtained from the Shoe Machinery Company is for a 
large part reasonable. This and some other provisions may relate to 
the standardizing, and to continuous harmonious use of a long line of 
successive machines, for which standardization and harmonizing lie 
at the foundation, as they are the very like of some modem Systems of 
production. Other allégations with référence to this topic are either 
frivolous or too gênerai to support of themselves any practical re- 
sults. Consequently it becomes necessary for us to state the case 
more fully as claimed by the respondents, in order to attempt to fur- 
nish some tests as to how far provisions of the kind complained of 
are legitimate with référence to some portions of the business of the 
Shoe Machinery Company which every one must admit it is entitled 
to pursue. The positions and peculiarities of the case are so exten- 
sive and novel that it is impossible to apply with any satisfaction any 
ordinary tests of what are reasonable and normal, and what are un- 
reasonable or abnormal, requirements of the leases or licenses, without 
a particular view thereof. The case in thèse respects, as stated by the 
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respondents, has so many phases that the détermination of what por- 
tions of the provisions of the leases and licenses are normal, legiti- 
mate, or reasonable as applied thereto is a complex topic, requiring 
much investigation, supported with great patience and care. What 
we now extract from the positions of the respondents in référence 
thereto is substantially supported by the record. 

Thèse extracts commence with the fact that the circumstances ap- 
pearing in the well-known Standard Oil Case, 221 U. S. 1, 31 Sup. Ct. 
502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, and 
the American Tobacco Company Case, 221 U. S. 106, 31 Sup. Ct. 632, 
55 L. Ed. 663, are so far unlike the circumstances appearing hère that 
no particular assistance can be derived therefrom with référence to 
what conditions or requirements should be normal, legitimate, or rea- 
sonable hère. The respondents say: 

"This particular business of shoe machinery started about 18G0 with the 
McKay sewing machine. There are men now alive who saw the first McKay 
machine, introduced about 1860. At the time the machine was invented by 
Lyman Blake, there was not in a shoe factory a single machine outside of the 
sewing machine for stitching the uppers, except a machine for making strips 
of outsoles and a knife organized into a frame which roughly shaped the out- 
sole. There were a few crude pegging machines in use. There was not an- 
other machine, and stioes were made absolutely by hand. The business was 
insigniflcant as a whole even, and the individual units were most insiguificant. 
McKay had $140,000 when ne bought it. He thought that it was a perfect ma- 
chine, but bis $140,000 was gone before he was able to sew a shoe on it com- 
mercially. And that is the history of ail thèse machines. They hâve been 
most expensive in their development. One unexpected failure after another 
has broken the hearts of the inventors and promoters before success was at- 
tained." 

"Then came the Civil War, and the demand for shoes for the soldiers was 
such that the McKay machine was able to get a start which otherwise it 
might not hâve gotten." 

"At the moment when McKay started to put this machine out, Elias Mer- 
win and McKay together invented for this business the royalty System, and 
that System has prevailed throughout the shoe machinery business from the 
beginning. It was a System of leasing machines, adopted in order that the 
shoe manufacturers might be induced readily to take the machines. Because 
in the case of each new machine it was ail an experitnent, the shoe manu- 
facturers did not dare to take such machines and invest their capital in them. 
They did not hâve the capital to invest. This policy was satisfactory to the 
last degree, and from McKay's time to the présent day the royalty and lease 
System has been the prevailing and characteristic method of the shoe machin- 
ery business, so far as the great variety of elaborate and reflned machines 
which hâve followed the first McKay machine are concerned. One thing 
which the government asks in the case is that the leasing system which has 
• prevailed from the start in this industry should be destroyed. If the court 
should déclare illégal, as the United States ask it to do, the protective clauses 
in our leases which we hâve put there to make the System safe and practica- 
ble, the leasing system would hâve to go." 

"There are two important aspects, at least, in which this shoe machinery 
business is unique. One is that, in every single step in this business up to the 
point where to-day we are building 350 machines, the machines hâve been 
patented machines, always patented, and likely to be patented for an in- 
definite time in the future, because this art is not yet exhausted. Thirty-five 
millions of dollars of the property of the Shoe Machinery Company is in the 
hands of thèse shoe manufacturers. It finances them to that extent. It keeps 
those machines in repair, so that the shoe manufacturers hâve no question of 
maintenance — no cost of maintenance to deal with. It sees that information 
calculated to make the opération of the machinery more effective is collected 
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and disseminated throughout the factories. The shoe manufacturera who doul 
with our company do not hâve to be on the wateh to get the best possible ma- 
chines. They know that the défendant wlll supply them with the hest. They 
know that their machinery is the best in the world, and that, if botter is de- 
vised, they will surely bave it. There is nothing for them to look after ex- 
cept the question of labor, the purchase of material, the design of their goods, 
and selling them. It is with this business, not with any other, that the court 
has to détermine whether what thèse respondents hâve done, what contracts 
they hâve made, hâve been in the normal, orderly, natural Une of develop- 
ment." 

"McKay had his lasting machine, Thompson had his lasting machine, soon 
Copeland came along with his lasting machine — ail patented ; and the im- 
pression right straight through of those working in this art who were most 
intelligible was this: That you might do many things with machinery in shoe 
manufacturing, but you never could last by machinery, because you are deal- 
ing with leather, which is a most difflcult thing to deal with. It is so ex- 
pensive that every scrap should be saved, and none injured. No two ad- 
jacent centimeters of leather are the same in character and condition. In 
flexibility and capacity for stretching no two spots are alike, the surface char- 
acter constantly varies, and yet you must make a finished shoe without waste 
or loss and as perfect as possible, and the two shoes of every pair must be per- 
fectly matched. It was the gênerai belief that the lasting machine was an 
idle drearn." 

"But the lasting machine has corne; and so has every other machine that 
was required in this industry. The 150 processes that are employed in mak- 
ing shoes are ail done to-day by machinery. It is only a short: time a go that 
there was some talk about cutting out the uppers; men said that you never 
could do that. Human intelligence seemed absolutely essential for the work. 
Now we hâve a machine that doubles the efliciency of the human operator in 
cutting or dieing out the uppers, and does it much better. This is the clicking 
machine." 

"Moreover, the No. 5 laster of to-day is of such a character that the Idcal 
and the Chase of 1899 are practically obsolète machines. The welter and 
stitcher of to-day are enormously more useful, efficient, and economical than 
those of 1S99, as the record shows. The rough roundcr has been perfected ; 
and so it goes right straight through with every machine in use in 1899, as 
to ail of which there hâve been a long line of patented iinprovements, one 
succeeding another at fréquent intervais, every one of which does something 
that previously was done by hand, or was not done at ail. So that to-day 
you hâve a completely developed organization of machinery adapted to the 
manufacture, under the most favorable conditions, of the shoes that the pub- 
lic require. If the requirements change, the machinery is at once changed to 
meet those new requirements, and there has been a continuous and large gain 
in economy and efliciency. 

"We talk chiefly about the welt shoe, because that is the most important 
shoe of ail, and the one to which our business most largely relates, There 
were only 17,000,000 of them made in 1898, or less than 10 per cent, of ail 
shoes made. In 1910 there were made over 80,000,000 pairs, and the propor- 
tion of welt shoes to ail shoes made has been steadily increasing. And why 
this increase? Because we hâve given to the shoe manufacturera, between . 
1899 and the présent time, better machines and radically new machines, which 
enabled them to make those shoes successfully and at a low cost. We are 
solely responsible for this entire development The whole crédit of it belongs 
to us." 

"Now it is not unreasonable to look at this complex and complète shoe ma- 
chinery System in this way. Take a screw machine. There there is an or- 
ganization on one frame which feeds the bar, cuts off the right length, puts 
in the screw thread, makes the point, inakes the head, and cuts the slot in 
the head, thus making a complète screw. The manufacture of a shoe in a 
modem factory is practically a unitary opération, like the making of a screw; 
every one of the many steps being co-ordinated to the others, as if ail were 
taken in a single machine. Everything is aimed at one product, and every 
Single machine is definitely related to the machines that follow it, and to the 
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machines that are back of it. Thèse machines, that we hâve talked about as 
being classified Into 'departments,' cover sornetimes machines of one depart- 
ment 'tied' to those of another ; yet there is no consécutive relation of one de- 
partment to another in the order of use of the machines in making a shoe, 
but you start in with one machine from départaient 'A,' and take the next 
from department 'D,' and then one from 'C,' and then one from 'E,' — the re- 
suit being that, when you get through, they hâve ail been interwoven, and the 
séquence worked out, not department by department, but one machine after 
another, in any order as far as the departments are concerned. That is, the 
whole is a continuous process, aimed at one unitary resuit ; and each of the 
machines, whatever the distribution among the différent departments, is or- 
ganized to succeed the prior machine efficiently, and to prépare the shoe for 
the next machine. Any one of the machines may spoil a shoe; and the re- 
suit is that one of the great problems of this art has been to organize each 
machine, so that not only will it do its work without injury to the shoe, but 
that there will be no difficulty when you corne to the subséquent machines. 
The work of each machine must be done so that the next machine will work 
with the required accuracy." 

That the whole System thus described, past and présent, is, and has 
been, supported and covered by patented machinery, is shown by the 
extracts 'we hâve already made in that connection. 

What we hava submitted about the leasing System, and the proposi- 
tions of the respondents which we hâve cited, and which cover so 
large a field, constitute an organization so successful in its opérations, 
continuing so long a time, and so harmonious in its major parts, that 
anything which would bar out provisions in the leases and licenses 
necessary to the maintenance thereof must be admitted to be injurious 
to the manufacturers of shoes, as well as to the manufacturer of ma- 
chinery, with regard to what each justly desires to accomplish. How- 
ever, the numerous provisions prevailing in a very considérable variety 
of leases and licenses, in a very considérable variety of forms, involve 
so much investigation and so much study that that investigation and 
that study should not be claimed or expected from any court of jus- 
tice as primary work; and it should first be taken in hand by a mas- 
ter. This proposition, moreover, is enormously enforced by the Sys- 
tems of standardization, and of other spécial peculiarities, involved in 
the enormous work of repairs, and incidentally of supplying parts, 
which the Shoe Machinery Company is now accomplishing at impor- 
tant, but distant, parts of the United States, at an annual expense said 
to be in the employment of over 600 men, giving their services ex- 
clusively thereto, and ail to the unqualified satisfaction, and the very 
great saving of time and expense, of the shoe manufacturers' indus- 
try. The better practice is to refer ail such matters to spécial masters. 

In this connection we make no spécial référence, and hâve corne 
to no conclusions, in regard to the effect on the pending case of the 
législation of Congress enacted since this case was submitted to us, 
nor with référence to the question whether or not the rights of the 
parties affected by this législation would require supplemental plead- 
ings. Ail such matters would primarily be a part of the spécial mas- 
ter's finding, if appointed. 

We are brought next to a séries of independent transactions on 
which the United States rely, relating to the acquisition of, and con- 
trol by, the United Shoe Machinery Company of certain businesses, 
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alleged to hâve been acquired for the purposes of destroying compéti- 
tion, and thus extending the monopoly alleged in the bill, and cover- 
ing various periods from March, 1899, to the time of trial, amounting, 
by the schedule given us, to something more than 50 instances. Some 
of thèse on their faces are only "efforts after greater efficiency," as 
suggested in United States v. Winslow, 227 U. S. 202, 217, 33 Sup. 
Ct. 253, 57 L. Ed. 481, already referred to. Those that remain which 
are of any conséquence are connected with the acquisition of patents, 
either directly or indirectly, and are covered by what we hâve already 
explained. Of this latter class, so far as we can understand it, is the 
acquisition of the capital stock of the Goddu Sons Métal Fastening 
Company. This case is worthy of being treated as a typical one. The 
transaction occurred in March, 1899, the month after the United Shoe 
Machinery Company was formed, and more than 11 years before this 
bill was filed. It related to patentable inventions for metallic fasten- 
ings. This transaction seems to be disposed of by the gênerai prop- 
ositions we hâve already laid down about patent rights. It also in- 
volves a complaint several times made that the United Shoe Machin- 
ery Company has taken agreements from inventors barring them from 
competing with it; but such agreements are legitimate in connection 
with sales so far as they run parallel to the sales, or wherever they 
avoid unnecessary compétition. The law on this point, withiu this 
génération, has been extensively altered and broadened, so that now 
covenants of this kind may be taken coextensively with the breadth of 
the trade bargained for in connection with them. So far as we hâve 
been able to discover, the various agreements of the character spoken 
of, and included in the prosecution, hâve been no broader than the 
law now allows. There may be some minor exceptions, but they hâve 
not been brought specifically to our notice. 

We corne now to the transactions with Thomas G. Plant as alleged 
in the bill. The real life of this transaction is in what we hâve said 
about the patent rights involved hère, and about the provisions of the 
leases and licenses. Without those it would be impossible to construct 
any case of restraint of trade under the Sherman Anti-Trust Act 
mapped out by the bill we hâve before us. Without them there can 
be no illégal structure whatever. Ail the property, including that ac- 
quired from Plant personally, covered by thèse matters, has been bro- 
ken up and lost sight of as an entity, except only the. shoe manufactur- 
ing business, the control of which was acquired by the control of 
Plant's shares of stock in the T. G. Plant Company, while the shoe 
manufacturing business is not within the purview of this prosecution, 
because there is no claim of a monopoly acquired in that occupation. 
Whatever else was acquired from Plant was either patented machin- 
ery, or patents, or inventions which stood for incipient patents. So 
much, therefore, of the property acquired from Plant, except the shoe 
manufacturing business property, is subject to what we hâve already 
said about patents, and the provisions contained in the leases and 
licenses we hâve referred to, incidental thereto. Moreover, as to ail of 
thèse incidental matters, the learned counsel for the complainants said 
as follows: 
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"The leasing System in and of itself is not a violation of law ; the ac- 
quisition of competitors was not a violation of lavv ; the threats and intimida- 
tion of competitors did not constitute, in and of themselves, a violation of law ; 
but when ail of thèse thmgs are taken together they form an unlawful plan; 
therefore the plan will make the parts unlawful ; so that if we started in 
1899 with a lawful comliination, and that combination is used to huild up a 
■monopoly, we see no reason vvhy the court cannot go back to tlie original com- 
bination, and separate it for the purpose of restoring compétitive conditions, 
because that combination has been used as an instrument for rnonopoliziijg 
the business." 

This can justly be construed as a proper admission that the sub- 
ject-matters submitted by the bill are to be taken substantially as a 
whole; so that, if the fundamental matters, which lay at the foun- 
dation on which the structure was intenrled to be built, go ont, the 
whole goes out. The court is not called on to reconstruct what was 
intended to be built by the United States, if the most essential parts 
of that structure hâve disappeared. It is well to observe that, to a 
stranger, the transaction with Thomas G. Plant seems a very large 
one; but, as compared with the manufactured product of some of the 
witnesses who testified in the case, it was a minor thing, and particu- 
larly so when compared with the product of 86,000,000 pairs of welt 
shoes in 1910, and as compared with the great transactions to which 
this prosecution relates. 

There hâve been many unthinking criticisms of the respondents in 
this case, both fédéral and state, some semiofficial, and some personal, 
and therefore irresponsible ; but the conduct of this long and laborious 
trial before this court has been a model for those who witnessed it. 
It has been conducted with extraordinary persistency and ability, but 
with fair and open hand, and constantly with that courtesy due the 
counsel and this tribunal. 

The court having carefully considered the pleadings of the parties 
and their évidence, and heard the counsel, it is ordered, adjudged, and 
decreed that the bill of the United States herein be dismissed. 

DODGE, Circuit Judge. 1. United Shoe Machinery Company of 
New Jersey, organized early in 1899 by consolidation of the properties 
and business of several constituent companies, is charged to hâve 
been formed in violation of the Anti-Trust Act. 

This claim is based on two alleged grounds: (1) That it destroyed 
compétition between the component companies ; (2) that it was brought 
about with an unlawful intent on the organizers' part to destroy such 
compétition and to use the consolidation as a step in carrying out an 
unlawful project formed by them to acquire a monopoly. (Pétition, 
pages 18, 80, of record.) 

Has the United States proved that such destruction of compéti- 
tion resulted from the consolidation as made it a combination in re- 
streint of trade? Taking the facts to which the évidence relates in 
order of time, this is the first question presented. 

The restraint or monopoly alleged in the pétition is restraint or 
monopoly of interstate commerce in "any and ail kinds of shoe ma- 
chinery"; i. e., in shoe machinery generally. 

But it appeared early in the trial that no such charge could be 
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proved, because neither the business of the component companies in 
1899 nor that of the United Shoe Company from its beginning until 
the bill was filed related to "ail kinds of shoe machinery." Both were 
always limited to certain kinds only. This was finally conceded, and 
the field of trade in shoe machinery with which this case is concerned 
limited by concession of the complainant's counsel to machines of the 
following kinds : (1) Lasting or "pulling over" machines, used for 
adjusting and attaching the upper of a shoe in process to a last; (2) 
machines for preparing bottoms and heels and fastening them to up- 
pers ; (3) machines for finishing bottoms and heels af ter they hâve been 
so fastened; (4) eyeletting machines for inserting eyelets in uppers; 
(5) "clicking machines" for cutting out uppers. The "shoe machin- 
ery" as to which restraint or monopoly is charged, therefore, includes 
machines of the above kinds only, for the purposes of ail questions 
hereinafter considered. It is to be noted that such machines are in- 
sufficient for the making of a complète shoe, and that no attempt to 
control machines for stitching uppers is charged. 

We are concerned only with the first three of the above classes, so 
far as regards the above consolidation in 1899. None of the constit- 
uent companies then made or dealt in eyeletting or clicking machines. 
Thèse originated with the United Company. It introduced and de- 
veloped them later on, at différent times during the development of 
its own business after 1899. Its eyeletting machines were first pro- 
duced about 1902 ; its clicking machines in 1908 or 1909. 

The United Company was formed February 7, 1899, taking over, in 
exchange for its own stock, or for cash, or both, the business and 
property of each of the following concerns: Goodyear Shoe Machin- 
ery Company and International Goodyear Shoe Machinery Company 
(both in the same Une of business and hereinafter together called 
Goodyear Company) ; Consolidated & McKay Lasting Machine Com- 
pany (hereinafter called Consolidated Company); McKay Shoe Ma- 
chinery Company (owning and controlling Davey Pegging Company 
and hereinafter called McKay Company). From money obtained by 
issue and sale of other shares of its own stock it bought in March, 
1899, the stock, business, and property of the Eppler and International 
Eppler Welt Machine Companies. Thèse, though strictly acquisitions 
of the newly formed United Company, after its formation, may, for 
the purposes of the présent question, be regarded as constituent com- 
panies. 

To allégations found in the pétition (page 18) that the business and 
property of the Goodyear Company, the Consolidated Company, and 
the McKay Company were taken over by the United Company "at val- 
ues far in excess of real worth," référence is made at this point only 
in order to state that no proof of any kind was offered in support 
of them, it was not argued on the petitioners' behalf that they were 
true, and they therefore require no further notice for any purpose in 
the case. There can be no doubt that each concern had an established 
business already of great value and possessing great possibilities of 
development, or that each also owned patents and property of very 
great value in connection with its business. 

Up to the time of their union each constituent concern had been 
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dealing, generally speaking, in a line of shoe machincry for the most 
part distinct from that dealt in by the others. Thus the Goodyear 
concern's business had been that of making and dealing in welt-sew- 
ing and out-sole stitching machines and auxiliary machines for use 
therewith, ail designed for the manufacture of Goodyear welt shots ; 
also one kind of lasting machine, called the "Idéal," designed for 
lasting women's welt shoes. The machines of the Consolidated con- 
cern were lasting machines of three kinds, designed respectively for 
lasting men's welt shoes (this was called the "Chase"), hcavy metallic 
fastened or pegged shoes, and McKay sewed shoes. The machines of 
the McKay concern were heeling machines, metallic f astening machines, 
and Davey pegging machines. The Eppler machines were welt-sewing 
machines and certain auxiliaries therewith used in making welt shoes 
(not Goodyear welts). After the union the United Company pro- 
ceeded to make and deal in ail the above machines. 

It is hère to be noted that the Goodyear welt method is only one of 
several methods of uniting the upper and sole of a sewed shoe. This 
method was from the outset in direct compétition with the McKay 
method, and it has so continued until the présent time. The Eppler 
welt machine was for doing the same thing by still another method. 
As the McKay method is and has been open to ail the world, shoe 
manufacturer are and hâve been always able to obtain machines for 
sewing uppers, and machines (i. e., McKay sewing machines) for at- 
taching bottoms to uppers, independently of the United Company or 
any of its constituent companies. 

The various machines produced as above by each constituent con- 
cern were, as the pétition allèges (page 15), ail made "under letters pat- 
ent of the United States and of other countries." The patents be- 
longed to the respective concerns and covered improvements from time 
to time embodied in each machine during the course of its develop- 
ment by the concern producing it. Each concern had so far devel- 
oped and improved its own machines that they were, in 1899, the 
machines principally in use by shoe manufacturers throughout the 
United States, in doing the respective kinds of work for which each 
was adapted as above. Ail the patents ref erred to passed by trie con- 
solidation to the United Company. Each concern had further im- 
provements upon its machines under trial, and ail the rights in thèse 
inventions also passed to the company. 

The combination was not unlawful so far as it did no more than 
put the différent groups of noncompeting patented machines into one 
control. United States v. Wirislow, 227 U. S. 202, 33 Sup. Ct. 253, 57 
L. Ed. 481. It was not unlawful unless, to an extent injurious to the 
public interest, it destroyed compétition. In support of the charge that 
there was such destruction of compétition, the United States con- 
tends that before the combination (1) the Goodyear Company and the 
Consolidated Company were competing in lasting machines, and (2) 
the Goodyear Company and thè Eppler Company were competing in 
welt-sewing machines. Unless the termination of such compétition as 
existed between thèse concerns in respect of thèse machines made the 
combination unlawful, it was not unlawful because of any destruc- 
tion of compétition involved in it. 
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(1) As to the alleged compétition in lasting machines, it is not claim- 
ed that there was any, so far as two of the three kinds made by the 
Consolidated Company are concerned. Thèse are the "McKay-Cope- 
land" lastèr for lasting heavy metallic fastened or pegged shoes or 
brogans, and the "hand-method McKay" laster for McKay sewed 
shoes ; and neither of them could be used to last welt shoes, for vvhich 
purpose alone the Goodyear Company's "Idéal" laster was adapted. 
The only question hère is whether the latter machine can be regarded 
as competing with the remaining laster of the Consolidated Company 
(the "Chase"). With still another laster with which the Consolidated 
Company was experimenting in 1899, for use on welt shoes, we are 
not hère concerned, because, though this laster was afterward fur- 
ther improved, developed, and finally furnished to users by the United 
Company, it had not been made an article of commerce in any practical 
sensé when that company was formed. 

There is no proof of any actual use of the "Chase" laster otherwise 
than for its intended purpose of lasting men's welt shoes. It could 
not work well for use with the lighter leather whereof women's shoes 
are made. The "Idéal" laster, used almost exclusively for its in- 
tended purpose of lasting women's welt shoes, could not be relied on 
to work well with the heavier leather whereof men's shoes are made. 
The proof relied on to show that it competed with the "Chase" went 
no further than to show that a number of "Idéal" machines, small 
in proportion to the total number then in use, were being used in a 
few factories on men's shoes, notwithstanding their want of adaptation 
to such use. That there was any attempt to put either machine into 
the market as against the other does not appear. No compétition be- 
tween the two in the usual sensé of the term is shown. After the con- 
solidation, by the addition of a patented "hold-down attachment" add- 
ed by the United Company to the "Idéal" in 1901 or 1902, some of 
the defects referred to were removed, but not until then can it be said 
to hâve been commercially successful for work on men's shoes. Be- 
fore this improvement, it possessed at most a limited possibility of 
such use. I am unable to consider it established that compétition in 
any practical sensé was destroyed when the United Company became 
owner of both machines. 

(2) As to the alleged compétition in welt-sewing machines, the ques- 
tion is to what extent the Êppler welting machinery can be regarded 
as competing with the Goodyear welting machinery. Outside of that 
produced by thèse two concerns, no other welting machinery appears 
to hâve been on the market at the time. 

The Eppler machines were adapted to produce men's thick-soled 
welt shoes only. They could not produce women's welt shoes (except 
perhaps those having the thickest soles), nor turn shoes of any kind, 
nor Goodyear welt shoes, either men's or women's, because of the 
différence between the respective machines in the character and posi- 
tion of the seam left in the inner sole of the shoe. The Goodyear 
machines could produce shoes of ail the above kinds. The différences 
referred to resulted from différences in the character and opération 
of the machinery belonging to the différent Systems. Thèse différ- 
ences in character and in possible field of use had resulted, when the 
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United Company was formed in 1899, in the fact that over 2,500 
Goodyear welting machines were in use as against 30 or 40 Eppler 
machines ; one-third of thèse being used in the factory of the président 
of the Eppler Company. The évidence leaves me unable to believe 
that the possible field of compétition between the two machines was 
large enough, or any actual existing compétition significant enough 
in amount, to warrant the conclusion that the acquisition by 
the United Company of both machines involved such destruction 
of compétition as rendered it unlawful. The Eppler machines were 
not suppressed by the United Company. It continued to supply them 
until the progress of improvement in such machinery superseded them. 
The patents covering them hâve long since expired, and it is open to 
any one to make and use such machines if he desires. There is no 
présent monopoly in them, and no action taken by the court could 
restore them to the field of compétition, or encourage or create com- 
pétition by them. 

Nor, if such compétition as is shown to hâve existed between the 
"Chase" and the "idéal" laster be taken together with that shown to 
hâve existed between the Eppler welting machinery and the Good- 
year welting machinery, do I find it crédible that the avoidance of both 
amounted to a considération of any substantial importance, so far as 
the formation of the United Company was concerned. No reason 
appears for supposing that the real purpose for which the constituent 
companies were brought together, as disclosed not only by the évidence 
regarding ail the circumstances as they existed in 1899, but by the 
évidence as to the course of development thereafter pursued by the 
United Company, was other than that stated in a circular letter to the 
Goodyear stockholders issued February 8, 1899, the day following the 
organization of the United Company. (Petitioner's Exhibit 152.) 
This dwelt upon the advantages to be secured by putting into one con- 
trol "the most efficient types" of shoe machinery. In United States v. 
Winslow, above cited, which was decided more than a year after the 
présent bill was fîled, it was said that the combination hère in question 
was, on its face, "simply an effort after greater efnciency," and the 
legality of combination for such a purpose is f ully recognized. 

Under their respective patents upon the "Chase" and the "Idéal" 
lasters there was litigation pending in 1899 between the Consolidated 
Company and the Goodyear Company, each claiming that the other's 
machine infringed its patents. Also under the patents covering their 
welt-sewing machines there was similar litigation pending between 
the Eppler Company and the Goodyear Company. A resuit sought 
to be attained by both parties to thèse controversies, and accomplished 
by them through the acquisition of ail the patents by the United Com- 
pany, was the termination of ail this litigation. Référence is made 
below to other later acquisitions by the United Company, an impor- 
tant feature of which was that litigation, troublesome and expensive 
on both sides, was avoided or terminated. In so far as any of the de- 
fendants' transactions were in order to accomplish results of this kind, 
it cannot be said that their purpose was unlawful. 

For the reasons stated, I am unable to find the charge that the United 
Company was unlawfully formed because of compétition which it de- 
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stroyed snfficiently supported by the évidence. It would, in any case, 
be difficult to regard tins as sufficient ground for a decree dissolving 
the company into its component parts, under a bill not filed until more 
than 12 years had passed since the combination complained of was ac- 
complished. During this period, as the évidence shows, investments of 
a very large amount had been made, not merely by the défendants, but 
also by the outside public, in the extension and development of the 
company's united business, the component companies passed out of ex- 
istence, and the machines as made by them in 1899 were so far de- 
veloped, improved upon, or added to by the United Company as now 
ail to hâve become obsolète. To put the parties or the public back into 
that state of the prior art which existed in 1899 is, of course, an im- 
possibility. 

2. Corning next to the question whetlier or not it has been proved 
that the United Company was formée! vvith an uni aw fui intent on the 
part of its organizers to destroy compétition in the future and use the 
consolidation they then effected as a step in carrying out an unlawful 
project to establish a monopoly, we are brought to the considération 
of the acts and doings of the United Company, or of the other de- 
fendants through its means, from the time it was formed until the 
filing of this pétition in December, 1911. It appears that the United 
Company itself, and what has been done in connection with it during 
that period, has been under the control, speaking generally, of the same 
défendants who brought about its formation in 1899. Of their actual 
intent in forming it, and in taking the various steps which they hâve 
taken as above in connection with it, there is no direct proof overcom- 
ing their déniai that it was such as the pétition charges, and no way of 
judging, except from the necessary results of ail the steps proved to 
hâve been taken by them, as a whole. 

But it is important at this point first to détermine how far certain 
allégations of the pétition, which characterize the défendants' alleged 
project and their motives for forming it, hâve been sustained by the 
évidence. Thèse are found on pages 15 to 17 of the record, and they 
are in substance that the component companies were, in 1899, manu- 
facturing their respective machines and parts thereof under patents, 
that "many of the basic patents on the principal machines were about 
to expire," that their manufacture and use was thus about to become 
open to the public "in the near future," and that the défendants, not 
being satisfied with the rights they had enjoyed under the patents and 
intending to expand and perpetuate them to the public détriment, de- 
vised the alleged project of acquiring a monopoly which the péti- 
tion thereafter describes. 

This trial began on May 20, 1913. On Tune 27, 1913, the petitioner, 
having introduced substantially ail its other direct évidence, stated that 
it desired to offer proof in support of the allégations just referred to, 
but was not then prepared to go into the matter. 

By consent, an order of référence to a Spécial Examiner was there- 
upon entered (pages 262 T,1996) for the purpose of taking such évi- 
dence as either party should offer regarding those allégations, out of 
court. Such évidence was required to be completed by October 11, 
1913, but successive extensions of the time were afterward found nec- 
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essary and allowed by consent. Before the examiner, the petitioner did 
not complète its direct évidence until October 6, 1913, and the évi- 
dence on both sides was not completed until November 19, 1913. 

At the final arguments, however, on June 2, 1914, the statement was 
made by petitioner's counsel that so many machines and patents were 
involved that examination of more than a very few had been impossi- 
ble. It seems obvious, therefore, that the allégations in question could 
not hâve been founded, when they were made, upon any adéquate or 
complète investigation of the facts. 

Nor can it be said that they hâve been sustained by the évidence 
before the examiner. It seems unnecessary to spend time in consider- ' 
ing what patents could and what could not properly be regarded as 
"basic," in view of the fact that, of the patents principally relied on 
as such by the petitioner, those protecting the welter and stitcher of 
the Goodyear Company, there were two, one upon its welter, the other 
upon its stitcher, which ran until 1908 and 1909, respectively. The 
petitioner's final position, indeed, as to what was proved by the évi- 
dence before the examiner, was by no means that taken in the alléga- 
tions referred to, but was only that the two machines above mentioned, 
and others protected in 1899 by patents not insisted on as "basic" 
patents, became free to any one to make or use — without any of the 
patented improvements added to them by the United Company since 
1899, but nevertheless capable of successful commercial use — before 
the filing of this pétition in 1911. In view of ail the above, I must 
regard the allégations hère in question as not sufficiently supported by 
proof, and hold that no such motive is shown to hâve prompted ei- 
ther the organization of the United Company, or any of its subsé- 
quent doings. The efïect of the évidence and of the petitioner's argu- 
ment is to show that Goodyear machines of the old type are capable 
of commercial use and could hâve been made by anyone who chose 
to make" them. That, after the expiration of the two so-called basic 
patents, machines constructed according to them were not used, is 
sufficiently accounted for by the superiority of the newer machines 
which the défendants had introduced. For that reason the older ma- 
chines did not enter into compétition with them, and the défendants 
cannot be charged with suppressing such compétition. 

3. The combined business of the component companies, as con- 
ducted and developed since 1899 by the United Company, related most 
largely to the machines used in producing welt shoes. The use of such 
machines (and thereby the production of and demand for such shoes) 
is shown to hâve been very greatly promoted by patented improve- 
ments made upon the machines of 1899 by that company, greatly in- 
creasing their efnciency and capacity, and by improvements effected by 
that company since 1899 in the methods of manufacturing them. It 
appears that the total number of welt shoes produced in this country 
in 1899 was about 17 million pairs, and in 1910 about 86 million; the 
total production of ail kinds of shoes increasing during the same period 
from about 175 to about 280 million, and the Goodyear welt shoe be- 
ing ail this time in direct compétition with the McKay sewed shoe. 

It is further shown that the above improvements in the machines 
222 F.— 24 
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and their manufacture were accomplished by means of constant in- 
vestigation, experiment, testing, and invention by compétent experts 
employed by this company, involving a very large expenditure on 
its part. Thèse efforts were directed, not only toward making each 
machine as efficient as possible by itself, but also toward increasing 
its effkiency for so performing its own opération upon a shoe as 
best to combine it with the work upon the same shoe by the numer- 
ous other machines required for performing the remaining necessary 
opérations — in order that ail the many successive opérations performed 
should co-operate toward the most economical and efficient accom- 
plishment of the best final resuit in product. And besides thus de- 
veloping and improving the machines of 1899, the company kept pace 
with the requirements of manufacturer by the invention and produc- 
tion of many other machines or improvements, unknown in 1899, as 
the need for them became apparent. 

There is no question that the above-described development of the 
United Company's business has resulted in a very great commercial 
success. Its machines, as was the case with those produced by the 
component companies in 1899, hâve ever since been those which shoe 
manufacturer in gênerai can use to the best advantage and therefore 
prefer. The increase in the number of its machines in the hands of 
users has been very large. Nor is there any question that of ail the 
machines, of the kinds to which this case relates, in use when the péti- 
tion was filed, those of the United Company constituted ail but a very 
small proportion. 

It is nevertheless true that, considering the whole field of machinery 
for stitching together the bottoms and uppers of shoes, there has ail 
the time been free compétition. The use of other machinery to ac- 
■complish the purpose has always been open to shoe manufacturers. 
In that part of the field of trade in shoe machinery to which the case 
is now limited as above, the défendants hâve been not monopolists but 
competitors. Their only means for holding the field hâve been legiti- 
mate means — better machines. Their specialization in machines for 
bottoming shoes, and not a monopoly of such machines, has been the 
cause of their success. 

No support is found in the évidence for the charge in the pétition 
(paragraph X) that "enormous and unreasonable profits" hâve been 
made. This allégation is made in connection with, and apparently dé- 
pends upon, the allégation of which, as above stated, there is no proof 
— that the properties combined in 1899 were taken over at excessive 
valuations. Nothing shown by the évidence warrants the conclusion 
that profits unreasonably out of proportion to the extremely large cost 
at which the business has been developed and is maintained, the great 
investment of capital it has required, and the enterprise, inventive skill, 
and business ability devoted to it, hâve been realized. Nor has it been 
made to appear that the charges made for the privilège of using the 
machines are exorbitant or unreasonable, especially in view of the 
great benefit to manufacturers using them, in lessening their cost of 
production. 

If there is any sensé in which the resuit attained as above can be 
called a "monopoly," it does not follow, in view of the circumstances 
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shown, that the défendants hâve either restrained trade or been guilty 
of monopolizing or attempting to monopolize vvithin the meaning of 
the act. Nor can I regard the case as one in which any presumption 
arises, from the fact that so large a proportion of the users of thèse 
machines use the défendants', that the défendants hâve committed any 
of the above forbidden acts in accomplishing the above resuit. The 
proof is too complète that it has been in fact reached by the use of 
methods entirely lawful, the leading features whereof are belovv in- 
dicated. As has been said, the field they hâve occupied is a spécial 
field, and the product for which their machinery is adapted is of 
higher price and quality than the product of the machinery of others. 

The business which the défendants hâve developed and established 
is not and has never been one in which everybody might freely engage. 
No one else could lawfully make or use machines containing improve- 
ments covered by the défendants' patents. Nor can it be said that the 
demand for such machines which they hâve supplied existed inde- 
pendently of the défendants ; on the contrary, they hâve created it 
by the new methods of shoe manufacture which their improvements 
hâve educated and enabled manufacturer to follow. It cannot justly 
be said that the case is one in which a field of commerce normally be- 
longing to ail has been captured by a single concern. The principles 
applying in such cases cannot justly be applied hère. In so far as 
the défendants' occupation of the field has been due to the greater de- 
sirability of their patented machines, and to the superiority of their 
methods of making and supplying users with such machines, no rea- 
son appears for holding it unlawful, whatever its extent. 

Supplementing the production and development of its various pat- 
ented machines, methods introduced by the United Company for keep- 
ing them in efficient operating condition while in the hands of their 
various users throughout the country hâve most effectively aided the 
development of its business. It has undertaken, not only to train op- 
eratives in the proper use of the machines and to secure the prompt 
repair of any machine disabled in use, but also to supply each user 
from time to time with the latest improvements, either by adding 
them to the machines or by substituting improved for superseded ma- 
chines, without extra cost to the user. This service it has furnished 
by maintaining at central points bodies of compétent employés who 
attend to thé above matters whenever and wherever they are notified 
by users that such attention is desired. 

A system of standardization, introduced since 1899, whereby cor- 
responding parts of the various machines hâve been so constructed as 
to be interchangeable whenever possible, has, in connection with the 
service furnished as above, effected a great réduction in the time lost 
by machines in waiting for repair. The introduction of such a Sys- 
tem could not hâve been effected by the component companies, be-, 
cause each carried on the manufacture of its machines at a différent 
place. While each of them rendered to its users some service of the 
character described, this was done to a limited extent only; and the 
maintenance of any such system of rendering it as the United Com- 
pany has pursued would hâve been impossible to them, because of the 
heavy outlay involved. 
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The service secured to users of the machines by the System jusi 
described has been furnished to users without charge in addition to 
the royalties paid by them under the leases of their machines. For du- 
plicate parts, extras, etc., required in opération, repair, or renewa!. 
the terms of the leases required payment. Allégations in the pétition 
that exorbitant prices were charged for such duplicate parts, etc., wcre 
not sustained by the évidence, and bave not been insisted on in argu- 
ment. 

That the degree of success attained, and the prépondérance in num- 
ber of users supplied which the United Company has secured, are 
fully accounted for by the superior efficiency it has developed in its 
patented machines for work in combination with each other, together 
with the superior facilities it affords as above for their most efficient 
use, must be regarded as shown beyond question. It is not disputed 
that, when the pétition was filed, its machines represented, in number 
and amount, the highest development ever reached in the art to which 
they belong, or that they are most in demand by manufacturers of the 
higher grades of shoes for that reason. 

So little room for doubt does the évidence leave that the success and 
prépondérance referred to are the natural and legitimate resuit of the 
intrinsic merit of the patented machinery and service furnished as to 
require clear and convincing proof of any assertion that they are due 
to causes other than thèse. It cannot be said that of themselves they 
justify any such presumption that unlawful means hâve been resorted 
to in attaining them, as has been held to exist when, in a business 
whereof no lawful monopoly is possible, because it is normally open 
to ail, the success of one competitor has been attended by the disap- 
pearance of such compétition as previously existed. 

4. The pétition charges the United Company with acquiring and 
absorbing the business of 60 différent concerns or persons, described 
as "competitors," in pursuance of their alleged unlawful scheme, and 
as one method whereby what is called its "monopoly" has been built 
up. The nature and circumstances of thèse transactions are next to 
be considered. 

As to one of thèse concerns (Boston Blacking Company), also made 
a défendant in the case, the charge was withdrawn early in the trial, 
and the pétition dismissed by consent so far as it is concerned. (Rec- 
ord, p. 261 A.) 

The pétition has also been dismissed as against two other concerns, 
also made défendants (J. C. Rhodes & Co. and Thomas G. Plant Com- 
pany), though the charge regarding the acquisition of their business 
is still urged against the remaining défendants. The transaction in- 
volving the concern last mentioned requires considération by itself. 
The 58 remaining charges of unlawful acquisition may be more gen- 
erally dealt with. 

The 58 concerns or individuals referred to made transfers to or 
agreements with the United Company at one time or another during 
the years 1899 to 1910, inclusive; and the transactions related more 
or less immediately to shoe ma.chinery in gênerai, if the term be taker. 
in its most inclusive sensé. So far there is no dispute. 
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Eleven of the transactions were at various times in 1899; eight in 
1900; six each in 1901 and 1902; three each in 1903, 1906, and 1908; 
nine in 1904; one each in 1905, 1906, and 1909; rive in 1910. Though 
thus extended through a period of years, and though widely varying 
each from the others in character, both in respect to the nature of 
the transaction itself, and also regarding the circumstances attending 
it, the pétition sets them forth as if ail had becn in pursuance of one and 
the same scheme, there described as a scheme to control shoe machin- 
ery in gênerai, though now called a scheme only to control the par- 
ticular classes of shoe machinery before mentioned. 

The nature of some of thèse acquisitions may be regarded as enough 
of itself to prevent them from being called indications of a purpose 
to control any of the particular classes of machinery now important, 
however it might hâve been were the scheme now asserted the one 
originally alleged, for controlling ail shoe machinery in gênerai. 

This seems clear in the cases where the business of concerns en- 
gaged in selling sand paper, or in making patent brushes, or in mak- 
ing peg wood, was taken over; and hardly less clear, without further 
évidence, in the cases where the business acquired was making wire 
and spare parts for use in an obsolète metallic fastening machine, or 
making treeing machines and parts thereof, or making needles, awls, 
and rawhide mallets, or making nails and tacks, or dealing in cément, 
blacking, and second-hand sewing machines, or making metallic heels 
and counters to go outside the shoe whereon they were used. 

The business of four of the concerns acquired is described in the 
pétition as that of making eyelets, enameled or not. Neither is alleged 
to hâve been making any eyeletting machine. The eyeletting machin- 
ery wherewith we are concerned, however, has been repeatedly de- 
scribed by the petitioner as machinery for inserting eyelets in uppers ; 
i. e., such as the machine first leased by the United Company in 1902. 

To the cases wherein inventions or machines for pasting outer leath- 
er to linings, or for cementing fabric to uppers, were acquired, little 
significance can be given, in view of the petitioner's abandonment of 
the claim of any scheme to monopolize machinery for producing up- 
pers. 

In several others of the transactions specified there was no acquisi- 
tion of any tangible property whatever. Thèse consisted of contracts 
only — either contracts for employment by the United Company, or 
contracts in which undertakings by it were accepted in substitution for 
obligations previously assumed by one of the component companies. 
In none of thèse cases is it made to appear that the party contracted 
with was a "competitor" in any kind of shoe machinery, or that the 
business of any such "competitor" was "absorbed." 

There remain a number of instances involving the acquisition of 
patent rights, patents, or machines relating to or capable of being in- 
cluded within some of those kinds of shoe machinery whereto the case 
is restricted as above. In the larger portion of thèse the device or 
machine acquired is shown to hâve been of a kind not then being pro- 
duced by the United Company. There being nothing unlawful, as 
above stated, in the acquisition of différent groups of noncompeting 
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patentée! machines, it is clear that, by such enlargements of the United 
Company" s field of opération, no "competitor" can be said to hâve been 
absorbed or driven out of business, and that no reason appears for 
holding the acquisitions thus made unlawful either in themselves or 
because made in furtherance of an unlawful purpose. 

The instances then remaining in which the United Company was 
at the time producing or trying to develop for production a patented 
machine for doing work more or less similar to that for which the in- 
vention of the machine acquired was intended are the only ones ca- 
pable of being regarded as of any possible significance for the pur- 
poses of the petitioner's case. In ail such cases it appears that the ac- 
quisitions made were of patented improvements, whether or not em- 
bodied in an actual machine, enabling the United Company to increase 
the efficiency of its own machines, or to complète the development of 
others with which it was then experimenting, or had not yet succeed- 
ed in rendering commercially successful. 

No case, however, is found among the acquisitions of the character 
last described wherein it has fairly been made to appear that actual 
compétition existed between the device or machine acquired and any 
machine then being produced or experimented with by the United 
Company, of such conséquence as justifies either the conclusion that 
the acquisition was for the purpose of suppressing such compétition, 
or the conclusion that a material restraint of trade was thereby ac- 
complished. In most of the cases of this sort the machine or device 
acquired was claimed to infringe patents belonging to the United Com- 
pany, or the patent acquired was one which some machine belonging to 
it was claimed to infringe, or the application acquired was in inter- 
férence with applications of its own, and the object of the acquisition is 
shown to hâve been the avoidance or compromise of pending or threat- 
ened litigation. In such cases it is still less possible to say that any 
wrongful absorption of a "competitor's" business has been proved. 

The acquisitions above regarded as the only ones of any possible sig- 
nificance in the case were made at various separated times during the 
period of 11 years or thereabouts above referred to. It cannot be said 
that the later ones were in contemplation when the earlier acquisitions 
were made, bcause there is nothing to show that the circumstances 
attending any of them were such as could hâve been anticipated as 
likely to occur at the time of the preceding acquisitions. The most that 
can be said is that as, in the progress of events, the needs of the Unit- 
ed Company became manifest and thèse opportunities presented them- 
selves, they were availed of. 

Taken together, the acquisitions of this class are, in importance and 
amount, only of a conséquence relatively small in proportion to the 
entire field then lawfully belonging to the United Company. It does 
not appear that they contributed anything essentially important to that 
degree of commercial success obtained by the company as above. If 
they assisted in obtaining it, it was by assisting the development of 
the machines to whose ultimate efficiency it was due. It can hardly be 
said as to any of them that they afforded anything more than a basis 
whereon to build. Speaking of them generally, it may be said that 
the invention or machine obtained required further development in the 



UNITED STATES V. UNITED SHOE MACHINERY CO. 375 

company's hands before it could be properly used. Thus in the case 
of the Goddu Company, the first instance of alleged unlawful acquisi- 
tion specified (page 28), the metallic fastening machines acquired by 
purchase of a controlling interest in the company were none of them 
in the hands of users ; their then state of development does not appear 
to hâve been such as made them capable of commercial use, whatever 
the rrierit of the inventive ideas they sought to embody ; nor is the évi- 
dence sufficient for a belief that without reconstruction, radical in char- 
acter, any one could hâve used them as competing machines. In not 
a few of the cases specified, the patent or machine, being wholly ex- 
périmental when obtained, proved an ultimate failure so far as com- 
mercial success went, notwithstanding much time and money ex- 
pended in the attempt to develop it. 

It further appears that, during the same period of time, the cases 
wherein the business of a concern producing shoe machinery was of- 
fered to the United Company, and refused by it, were far more nu- 
merous than the cases of acquisition specified by the petitioner. As to 
several, at least, of thèse instances of refusai, the évidence warrants 
the belief that the business offered and refused much exceeded in 
importance to any such scheme of monopoly as now charged any of the 
specified acquisitions. The cases in which inventions were offered and 
refused during the same period were many times more numerous than 
the patents or inventions acquired. If a monopoly of ail machinery 
for attaching bottoms to uppers was really undertaken, it is hard to 
believe that opportunities would hâve been neglected, as they were, 
such as those for acquiring the Union lock stitch machines, or the 
welters and stitchers of the R. H. Long Company, ail of them patented 
machines for use on welt shoes, or for acquiring a considérable busi- 
ness in producing McKay sewing machines, though thèse were un- 
patented and not capable of use on shoes of that kind. 

The pétition charges generally that covenants in writing were taken 
f rom substantially ail those whose business was acquired as specified : 
(1) Not to engage for long terms of years in compétition with the de- 
fendants in commerce in shoe machinery ; (2) to convey ail inventions 
or patents in shoe machinery which they might make or acquire dur- 
ing such terms to the défendants. 

Thèse charges are not justified by the documents themselves, which 
hâve been produced. They are by no means uniform in their terms, 
there was no generally prescribed form for them, nor were they ail 
the work of the same hands. Each was framed according to the cir- 
cumstances of the particular transaction. In many cases, at least, the 
agreements required only that there should be no compétition in the 
line of business involved in the particular transaction, or that ail pat- 
ents or inventions thereafter made in the particular line to which 
the acquired invention belonged should be transferred. There are 
enough of the agreements in thèse cases, which are without covenants 
of the kind described, to leave the allégation un justified that such cove- 
nants were required in substantially ail. And of the instances where- 
in covenants are found in any degree answering the alleged descrip- 
tion, it may be said generally that none are clearly shown to hâve ex- 
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ceeded what the law permits. Still less reasonable would it be to re- 
gard what is found in them as indicating a consistent purpose on the 
défendants' part to exclude ail those with whom the agreements were 
made frorn ail possible future compétition with the United Company. 

An allégation in the pétition that the business of many competitors 
was bought at exorbitant prices fails of support in the évidence re- 
lating to any specified instance of acquisition among those thus far con- 
sidered. As to them, indeed, no claim of the kind seems to be serious- 
ly urged. 

5. The acquisition in September, 1910, from Thomas G. Plant, 
consisting principally of a large number of patents, or applications 
therefor, relating to shoe machinery- — machines embodying those in- 
ventions and Plant's controlling interest in the stock of the Thomas G. 
Plant Company, a shoe manufacturing concern — is the most important 
in amount of the acquisitions specified, and the one most relied on by 
the petitioner. 

According to the pétition, Plant was a competitor of the défendants, 
and they acquired his business in pursuance of their unlawful pur- 
pose. 

The évidence dbes not show Plant to hâve been a competitor in the 
ordinary sensé. He was not carrying on any going business in shoe 
machinery. He was neither producing his machines, nor supplying 
them to users upon any commercial scale, nor was he prepared so to 
supply them, though he had issued an illustrated catalogue of them. 
The pétition allèges that he had been inventing and patenting his im- 
provements for at least two years before 1910. In one factory only 
were machines embodying them being operated. This belonged to the 
Thomas G. Plant Company, whereof he owned a majority of the 
stock. He installed them there in May, 1910, displacing the United 
Company's machines previously used there in order to do so. Before 
he installed them there, he had offered to equip two other factories 
with them without requiring royalties for their use, but thèse offers 
had been declined. 

There is uncontradicted évidence of déclarations by Plant in 1909 
that his intention was to equip thèse two other factories and his own 
with his new machines and then sell out to the United Company. That 
the effecting of such a sale, and not any actual compétition in the mar- 
ket with machines then in use, was his real purpose, is hardly left 
doubtf ul by the history of his subséquent negotiations with the de- 
fendants. Thèse, set on foot by him and at first stopped by the de- 
fendants' unqualified rejection of his proposais, he persisted in re- 
newing, through various intermediaries, until they resulted in the 
purchase above described. It appears without contradiction that Plant 
was for a time under agreement to pay an influential shoe manufac- 
turer, whose assistance he procured, $250,000 if he succeeded in bring- 
ing about the desired sale; also that he later offered, and ultimately 
had to pay, a commission of 5 per cent, on the price obtained to anoth- 
er intermediary, who undertook to put the transaction through for 
him. 

The évidence regarding Plant's negotiations with the défendants 
sufficiently proves that they were never sought by the défendants, and 
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that there was never any attempt on their part to get Plant to sell 
them his inventions, or machines, or anything else, but that, on the con- 
trary, ail the efforts toward such a purchase were made by him. 
The first overtures toward it came from him; he began them soon 
after he had put his machines into the Plant factory; they led to 
interviews, ail of which he sought, and at which his proposais were 
declined, without encouragement to renew them. Nowhere in the 
évidence is any indication found that, before Plant's overtures were 
thus made, any purchase whatever from him had been suggested to or 
considered by the défendants. 

Whatever the merit of Plant's inventions, thèse machines in which 
he had first embodied them are not shown by the évidence to hâve beèn 
commercially successful in September, 1910, or to hâve been capable 
of such success in their then stage of development. They are shown 
to hâve been lightly built, not adapted to produce men's shoes, and 
by no means satisfactory in making women's shoes, the kind of work to 
which the Plant factory was devoted. The évidence is uncontradicted 
that, while operated there, they fell behind the United Company's 
machines, which they had supplanted, in efficiency; that breaking 
dovvn and defective work was more fréquent with them, and the cost 
per pair of making shoes with them distinctly greater. Though some 
of them, as later developed and improved by the United Company, 
proved to hâve merit, the most that can be fairly said of them in 
1910, on the évidence, is that they were more or less promising expéri- 
mental machines. There was no complète set of them for combined 1 
opération ; for that purpose several important machines were yet to 
be developed. In the state in which the United Company took them 
over, they were not found capable of profitable use. Nothing is found 
in the évidence which affords reasonable support for the petitioner's 
contention that they were "right at the threshold of extensive com- 
pétition with the United Company." 

The pétition allèges that a group of shoe manufacturers were in 
conférence with Plant, in Boston, in September, 1910, "with a view 
to purchasing an interest in his inventions and machines, or to make 
some arrangement which would enable them to obtain machines for 
use in their factories and thereby be relieved from the domination 
and control of défendants."' It further allèges that the défendants 
were "advised of the purpose and intent of said manufacturers," knew 
that if they succeeded in making arrangements with Plant there 
would be further removal of their own machines and compétition thus 
created, and agreed with Plant upon the purchase made from him 
in order to prevent such compétition. 

But the évidence fails to support thèse allégations. It does not 
charge the défendants with any knowledge, at the time they came 
to terms with Plant, of any négociations between him and the manufac- 
turers referred to. No référence appears to hâve been made to them 
or their doings during the défendants' negotiations with Plant, and 
no reason is found to believe that appréhension lest he might con- 
clude some arrangement with them induced in any degree the défend- 
ants' final agreement with him. Were it important, it might be added 
that, so far as the évidence can be said to show anything regarding 



378 222 FEDERAL EBPORTBK 

Plant's intentions toward them, it shows that he never really meant 
to enter into any arrangement with others if he could get the de- 
fendants to take off his hands everything which he desired to sell ; 
and no purchase so extensive as this appears to hâve been at any time 
contemplated by the manufacturers mentioned in the pétition. 

The terms finally agreed on with Plant were so much more favor- 
able to the United Company than any he offered when he first ap- 
proached them, and so inconsistent with his previous attitude toward 
them, as to leave no reasonable ground for believing that the défend- 
ants had ever sought, expected, or planned for the transaction as car- 
ried out. And in what they were thus unexpectedly enabled to ac- 
quire from him there was included so much that was plainly of far 
greater conséquence to them than could hâve been the avoidance of 
such compétition as they can reasonably be supposed to hâve ap- 
prehended from his incomplète and undeveloped line of inventions — 
patents and machines also included — as to leave no sufficient ground 
for believing that avoidance of compétition was their principal mo- 
tive in accepting the opportunity offered. The normal, natural, and 
obvious business reasons, of wholly différent kinds, why they should 
accept instead of refusing it, appear to hâve been so complète and suf- 
ficient as to render the conclusion unreasonable that it was accepted 
in order to escape compétition. 

Six million dollars, half in cash and half in United Company com- 
mon stock at twice its par value of $25, was the price finally accepted 
by and paid to Plant for everything acquired from him. In the trans- 
action no separate valuation was set by the parties upon the inven- 
tions, patents, and machines transferred, distinct from that of the 
controlling interest in the shoe manufacturing establishment. That 
part of the acquisition is, of course, beyond criticism so far as the Anti- 
Trust Act is concerned. That it was of great value is shown beyond 
question by the dividends then and afterwards paid on the stock ac- 
quired by the United Company. Thèse, and the ultimate disposi- 
tion of the stock itself, afford every reason to believe its actual value, 
when acquired, sufHciently great to reduce the actual cost of the pat- 
ented improvements, also acquired, to a comparatively small propor- 
tion of the total payment made to Plant. Taking the transaction 
as a whole, if the total amount paid by the United Company was large, 
the total value of ail that was received in exchange also appears, not 
as matter of opinion merely, but by actual results shown, quite suffi- 
cient to négative any claim that the défendants paid an exorbitant 
price for what they got. 

The évidence that among thèse patented improvements obtained 
from Plant there were enough of sufficient value, in the défendants' 
hands and used as they only could hâve used them, in further devel- 
oping and perfecting machines they were then producing or trying to 
produce, to make this part of the total acquisition extremely profit- 
able to the United Company, was not met by any sufficient proof to the 
contrary. The agreement to take the patents and inventions was not 
made until after a careful examination and report as to their merits. 
The belief thereon founded that, used as above, they would be worth 
acquiring upon the terms proposed, is shown to hâve been justified 
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by the resuit; and the acquisition cannot be criticised so far as it was 
occasioned by that belief . As developed and added to its own machines 
by the United Company, some of the inventions acquired hâve proved 
to be of a value such as fairly justifies their claim that the patents ac- 
quired were the controlling feature of the purchase. 

The évidence shows also, without serious contradiction, that one 
resuit of the bargain made with Plant was to relieve the United Com- 
pany from an amount of litigation, then pending or in prospect, which 
would otherwise hâve burdened and hindered it to an extent far 
greater than it had ever had reason to apprehend from any litigation 
with which it had before been concerned. 

A suit by it to restrain the Plant Company from breaking the leases 
of its machines, displaced in order to install the Plant machines as 
above, had been pending since May, 1910; and between Plant, or con- 
cerns wherewith he was identified, and the United Company, there were 
pending interférences, claims of infringement on both sides, and pend- 
ing infringement suits, raising questions relating to his or its patents, 
so numerous, complicated, and important as to threaten interminable 
controversy. 

It was part of the bargain with Plant, or followed from it as a re- 
suit, that the above controversies were settled or avoided. That the 
prospect of accomplishing this result was a further normal, natural, 
and powerful inducement to the agreement made with him, cannot be 
reasonably doubted. In so far as the agreement was thus intended, 
no criticism of it can be valid. 

The above reasons, none of them open to any charge of illegality, 
seem to me hâve been the really operative reasons which must hâve 
induced the défendants to enter into the Plant bargain upon the terms 
which he finally ofïered them. They appear so adéquate, as legiti- 
mate business reasons for doing this, as in my opinion to leave no 
reasonable ground for holding, against the défendants' déniai, that it 
was really a purchase to suppress compétition. No such compétition, 
or prospect of compétition, at the time, is proved as would justify such 
a conclusion. The compétition threatened by Plant, and his efforts 
to induce the défendants, in order to avoid it, to buy his machines and 
patents by themselves, were wholly inefïectual. They met with noth- 
ing but refusai on the défendants' part to consider his proposais. It 
was not until he offered, through the intermediary he last employed 
(Smith), the shoe manufacturing business of the Plant Company as 
well, that the défendants consented to deal with him. 

While it may hâve been his plan to realize a profit by threatening 
compétition, it was not until this proposition, based upon tangible 
property of substantial value, and of patent rights, was made, that 
any sale was efïected. The property acquired being proved to hâve 
been worth the amount paid, the argument that the défendants were 
so anxious to hold a monopoly as to be willing to pay $6,000,000, or 
any other large sum, in order to get rid of a competitor, or that this 
was done in pursuance of a gênerai plan conceived in 1899, fails com- 
pletely. 

6. In paragiaph VI of the pétition a variety of acts described as 
"unfair and monopolistic" or "oppressive" are charged to hâve been 
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committed by the défendants since the formation cf the United Com- 
pany by means of the prédominance it has acquired. Of thèse, as 
set forth, "threats" of various kinds form a considérable proportion. 
It is charged that by "misrepresentations and threats" the défendants 
hâve induced competitors' customers to leave them, and hâve deterred 
others from attempting compétition; also that they hâve threatened 
to use their financial or other povver to secure to themselves the pat- 
ronage of competitors. Under the above paragraph heading it is also 
charged that the défendants hâve bought up many patents for valu- 
able inventions and held them long in disuse, that they hâve offered 
and granted rebates to such users of their machines as use them ex- 
clusively, and that they hâve bought out many competitors at exorbi- 
tant priées. There is a gênerai charge of "many other unlawful acts 
too numerous to specify," and accordingly not specified, in the péti- 
tion. 

A long bill of particulars, containing alleged spécifications of thèse 
charges, was filed upon the défendants' motion during the trial (June 
25, 1913). But there are very many of the charges so specified in sup- 
port of which no proof whatever has been offered. Of those to sup- 
port which some évidence was introduced, comparative!}- few hâve 
been insisted on in argument. The charge that competitors hâve been 
bought out at "exorbitant priées" is found not estabîished in the case 
of the Plant acquisition, as has just been stated. Nor is évidence 
found sufficient to establish, it in the case of any one of the numerous 
minor acquisitions specified in the pétition. It has not been insisted 
on in argument that this charge is proved as to any one of them. 

Nor has there been any évidence sufficient to show a practice fol- 
lowed by the défendants of buying up patented inventions to hold in 
disuse. This charge also is one not insisted upon in argument. 

The charge that rebates hâve been given to exclusive users of the 
United Company's machines rests upon (1) the vote of the executive 
committee January 29, 1900; (2) a circular letter addressed on the 
company's behalf to its lessees 10 years later, June 10, 1910. There 
is nothing sufficient to show that there was anything "unfair or monop- 
olistic" about either the vote or the letter, or about anything donc in 
pursuance of either. 

The vote in 1900 was that royalties on the Gem insole machines be 
rebated to exclusive users of the company's machines. It appears that, 
having acquired the Gem Company, which hacl machines in use under 
lease at the time at a royalty of one-half cent per pair, the United 
Company added the machine to its Goodyear auxiliary set, and to 
users of such sets paid back the one-half cent per pair in order to leave 
the rate upon the entire auxiliary set the same as before it included 
the Gem machine. 

As to the circular letter of June, 1910, it announces the company's 
intention of investing 15 per cent, of the royalties paid by lessees of 
the Goodyear welting, stitching, and turn sewing machines for three 
years, in the company's comnion stock, and of distributing this stock 
proportionately at the end of the term among those lessees who should 
hâve faithfully observed the covenants of their leases during that 
period. 
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Neither of thèse acts on the company's part can be said to answer 
to the terms in which the charge of otïering and granting rebates is 
made. That either act was inspired by the purpose of giving exclusive 
users of thé company's machines an unfair advantage over those who 
did not, or that either had that effect, cannot be said to hâve been 
proved, and the charge is not believed to require further notice. It 
would seem to hâve been suggested by those cases relating to rail- 
roads, wherein "rebate" has acquired an obnoxious signification. 

It remains to consider how far the évidence proves the défendants 
to hâve used "threats and intimidations" of the various kinds de- 
scribed in the pétition. As to far the greater part of the speciried in- 
stances set f orth in the bill of particulars, the charges of this kind hâve 
been allowed to go wholly without attempt at proof. Of those re- 
garding which any such attempt was made, six only hâve been insisted 
upon in the petitioner's brief s or argument. No reason whatever to 
believe that any greater significance could be claimed for any others 
of the specified instances than for thèse appears from the évidence 
regarding them to be found in the record. 

Mr. Winslow, président of the United Company, Mr. Barbour and 
Mr. Hurd, vice présidents, ail of them directors, are the only défend- 
ants charged in thèse instances with using any threats or intimida- 
tions. The other persons charged with making them are Mr. Bayley 
and Mr. Willson (since deceased), managers for the company at vari- 
ous times, but never made parties to this suit. 

The only "threats" which Barbour is charged with making are tes- 
tified to by James N. Darrah, vice président in 1900 of the Standard 
Shoe Machinery Company. According to Darrah, Barbour, at a talk 
in New York in April of 1900, tried to get him to sell out stock in 
his company by telling him, in substance, that, if competitors of the 
United Company could not be bought out, they would be forced out. 
Barbour has denied that any such conversation took place. Darrah's 
évidence was not corroborated ; and there is no proof that his con- 
cern, though it went out of business in 1901, was ever forced out or 
crushed by the défendants. 

Mr. Winslow is charged, in testimony by Charles H. Morse, with 
having said to him at some time in 1901 or 1902, "You don't suppose 
we are going to allow you to put them on the market" — referring to 
certain pegging machines then being made by the Fifield Company, 
with which Morse was connected. Morse, on his own testimony, was 
then negotiating with Winslow about a sale of the Fifield Company 
business to the United Company, but they failed to agrée as to price. 
Its business was sold in 1906, but not to the United Company. There 
is nothing to prove that the United Company ever interf ered with the 
marketing of this machine. 

Mr. Winslow is also charged, in testimony given by Charles S. John- 
son, with having said to him during negotiations in 1902 or 1903, re- 
garding a sale of the Tripp Giant leveler, in which he was interested, 
to the United Company : 

"You had better sign that contraet, because we are going to hâve your 
business any way." 
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But the negotiations did not resuit in a sale, and the Tripp Com- 
pany's business, though sold out in 1905, was not acquired by the 
United Company. Not long after, according to Johnson's testimony, 
the United Company put on the market machines considered by him 
to be substantially the same as the Tripp Giant leveler, but there is 
no other indication of any interférence with the Tripp Company or 
its business by the défendants. 

Mr. Winslow is also charged, in testimony given by Merrick and 
Luitweiler, président and treasurer of the Union Lock Stitch Com- 
pany, then developing machines not yet put on the market, with hav- 
ing told them in 1905, while attempting to persuade them to sell out 
to the défendants, that they would not be allowed to make any money, 
that the United Company would build their machines, that their busi- 
ness would corne round to it and be taken by it, and that it was cheaper 
to kill competitors than to acquire them. The alleged statements are 
denied by Winslow. The business referred to is one never acquired 
by the défendants, nor is any interférence whatever with this business 
shown. This was admitted, and the testimony of the two witnesses 
named is that they hâve put out 350 to 400 of the machines in ques- 
tion. 

Bayley, a départaient manager for the United Company, is charged, 
in testimony given by Irving A. Hadley, then representing Kimball & 
Hadley, manufacturer of awls and needles, with having said to him 
in January, 1904, in answer to a claim by him that Kimball & Hadley 
could sell needles as cheap as the United Company, that the United 
Company could give them away if necessary. 

It does not seem possible to attach any serious importance, for any 
purpose, to the remark, if made, even if anything said at the inter- 
view can be supposed to hâve had référence to a possible purchase by 
the défendants of the Kimball & Hadley business. Bayley was in a 
sanitarium, unable to testify, at the trial. Further testimony from 
Hadley, however, that certain factories had refused needles offered 
them by him for fear of controversy with the United Company, was 
contradicted by the managers he mentioned. The business of Kim- 
ball & Hadley was one of those acquired by the United Company, but 
it was not acquired until the following June. It consisted in making 
Goodyear needles, which, at the time of the acquisition, the United 
Company was not making at ail. An attempt by Kimball & Hadley, 
in litigation with the United Company some time afterward, to prove 
that threats and intimidation had been used in acquiring their busi- 
ness, wholly failed. See United Co. v. Kimball, 193 Mass. 351, 79 
N. E. '790. 

Mr. Hurd is charged, in the testimony of Harry E. Cilley, with hav- 
ing said to him in 1901, during a conférence with respect to a possible 
sale of his business to the United Company: 

"You can't do any business exeept on our sufferance, and you can't get a 
new dollar for an old one." 

It appears that Cilley's business at the time consisted in building 
a sole-leveling machine, that he was not satisfied with an amount sug- 
gested by Mr. Hurd as a proper price for it, told Mr. Hurd he con- 
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sidered it "outrageous," and never renewed the negotiations. Neither 
the business of this witness nor the remarks testified to, if made, can 
fairly be regarded as of any serious importance, in view of ail the cir- 
cumstances shown. 

It thus seems clear that nothing proved as to the above instances 
of so-called "threats and intimidations" is sufïïcient to justify such al- 
légations as are made in paragraph VI of the pétition about them. 
Even if anything said by a représentative of the United Company on 
thèse occasions can properly be called a "threat," in view of ail the 
surrounding circumstances shown, there is certainly no adéquate rea- 
son established for believing that any competitor's customers hâve been 
induced to abandon them, or that anybody has been prevented from 
attempting compétition, by what was said. The instances relied on are 
widely separate in time and distinct as to circumstances and persons. 
They cannot reasonably be regarded as showing a concerted purpose 
to suppress compétition through intimidation, such as paragraph VI 
purports to charge. Tn every instance the expressions said to hâve 
been used by a représentative of the United Company were in inter- 
views with persons interested in some concern or machine which the 
United Company was asked or might be asked to buy. As has ap- 
peared, propositions of this kind were constantly being made to its 
représentatives, and many more of them were refused than were ac- 
cepted. 

Not in paragraph VI, but in the preceding paragraph V, of the 
pétition, the charge is made that certain provisions of the leases, un- 
der which the United Company's machines hâve been operated by us- 
ers, Hâve been arbitrarily enforced, in pursuance of a gênerai policy 
and practice to refuse machines for failure to comply with the terms 
and spirit of the leases, "and to otherwise injure" users so failing to 
comply. 

In the above bill of particulars filed, as has been said, on June 25, 
1913, "in amplification of section VI of the pétition," the défendants 
are charged, in a number of specified instances, with threatening to 
remove or removing machines from the factories of users, because 
competing machines or machines obtained from other concerns were 
also being there used, or because such use of other machines was in 
contemplation. No proof whatever has been offered as to a considér- 
able proportion of the instances thus specified. 

In the instances specified regarding which there is some proof, noth- 
ing more is shown than that the United Company insisted, to a greater 
or less extent, upon observance by the lessee of provisions in his lease 
to which he had expressly agreed when he took the machine, and which 
he was purposely violating or proposing to violate to the détriment of 
the lessor, because such violation would tend to decrease the num- 
ber of pairs of shoes operated on by the machine and thus the royalty 
to be paid for its use by the lessee. 

If the provisions referred to in the leases are contrary to law, it was 
unlawful to insist upon them. The question hère involved is later con- 
sidered. But unless the provisions were unlawful, the évidence re- 
garding thèse specified instances in which their observance was insist- 
ed upon wholly fails to show that in any instance the défendants did 
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or attempted anything whereof either the lessee of the machine or 
an y one else had any right to complain. 

It may be said generally that the instances in which machines were 
in fact removed from the factories of lessees under the provisions re- 
ferred to hâve been so few in proportion to the total number of leascs 
as to leave the gênerai charge that such provisions hâve been arbi- 
trarily or oppressively enforced destitute of any sufrkient founda- 
tion. Only five such cases appear in the évidence. In each, the lessee's 
conduct was in willful disregard of the lease agreements, and afforded 
a complète justification for the lessor's action, unless none is possible. 

The bill of particulars filed June 25, 1913, brought into the case for 
the first time allégations that the défendants hâve endeavored to or- 
ganize strikes in factories of shoe manufacturers wherein shoe ma- 
chinery competing with their own was operated. 

The only spécifications under this charge are, in substance, that ni 
June, 1910, Willson, then gênerai manager of the United Company, 
assured certain employés of the Thomas G. Plant Company that, if 
they would organize a strike in that factory, the United Company 
would pay ail expenses and reward the leaders "handsomely" ; that, in 
reliance upon said assurance, about 300 of the operatives were brought 
into such an organizatioh and a large sum of money expcndcd by the 
organizers; that Plant thereupon had the organizers watched, and no 
strike resulted. 

The only évidence to show that Willson ever gave any such direc- 
tions or assurances came from three witnesses, employés at the Plant 
factory in June and July, 1910, who gave their testimony in person 
before the court. No one else was présent, according to their state- 
ments, at the various interviews they described between Willson and 
themselves during the two months just referred to. Willson having 
died in 1911, and before thèse charges were made, no direct contra- 
diction was possible of their statements as to what was said by him 
to them. 

He told them, according to their testimony, that if they would or- 
ganize a strike at the factory, and give him ail the information they 
could about the Plant machines, he would pay their expenses, get them 
jobs, and pay them also $2,000 in cash, according to two of them — 
$1,000, according to the other. 

Willson never did pay them any money, as they ail agreed. But 
their testimony was that they got about 300 men into an organization 
and spent about $1,500 of their own money in doing so, mainly in 
entertaining the men who joined. According to their further state- 
ments, $600 was contributed by one of them, $500 by another, and 
$400 by a third ; their wages at the time were $15 per week; thèse 
sums were the savings of 11 or 12 years; accounts, lists, and vouchers, 
containing détails of their doings and expenditures, were kept; but 
ail of thèse were either surrendered to Willson or destroyed by them. 
No written évidence of any kind was offered in support of their story. 

It appeared that there was some prospect of trouble between Plant 
and the employés at the factory at the beginning of June, 1910, but. 
after meeting a committee with regard to an increase of pay asked 
for, Plant granted it and no strike or other trouble ever occurred 
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There was no proof whatever that he ever employer! détectives to 
watch the three witnesses in question, or that any attempt by them at 
organizing a strike ever came to his knowledge. 

The testimony of thèse three men was not corroborated by any 
others of the then employés at the factory. On the contrary, several 
of them, shown to hâve had ample opportunity for knowing the facts, 
had there been any such organization attempted as testified to, denied 
any knowledge of such organization or of any such préparation for a 
strike. 

Winslow, président of the United Company, testified that Willson 
had told him, in June, 1910, that three Armenians had been to him 
asking that he furnish them with money to start a strike in the Plant 
factory, and that his instructions to Willson thereupon were to hâve 
nothing to do with them. No money of the United Company was ever 
paid out for any such purpose. 

Not only does the évidence of thèse three witnesses appear un- 
worthy of belief in view of its improbability, its lack of corrobora - 
tion, and the évidence tending to discrédit it, but it is difncult to under- 
stand how the petitioner could seriously hâve expected the court to 
accept such testimony, or hâve considered itself justified in ofïering it. 

The history of the proceedings in this case indicates that efforts 
which may fairly be described as extraordinary hâve been made to 
bring before the court, so far as possible, ail sayings or doings of any 
of the numerous défendants or their représentatives, during the period 
beginning with 1899 and ending with 1911, which might afford 
ground for charging them with oppressive, coercive, or ïike unfair 
conduct toward competitors of the United Company or the public. 
In view of the long period and wide fields thus searched, the numer- 
ous abandoned attempts to prove something of the kind above indicat- 
ed, and the insignificant resuit of the évidence actually offered and 
finally relied on, the conclusion seems fully justified that the policy 
and methods pursued by the défendants and by the United Com- 
pany hâve been, in gênerai, above reproach in any of thèse respects. 

7. It remains to consider the charges made in the pétition as to cer- 
tain provisions in the leases and license agreements, under which the 
United Company permits the use of its patented machines, that 
they are either unlawful in themselves, or hâve been devised, adopted 
and used by the défendants for the purpose of destroying compétition. 
(Paragraph V.) Upon thèse charges the petitioner may be said to 
hâve finally put its main reliance. 

With regard to the provisions in question, as with regard to many 
of the matters heretofore considered, the position finally taken by 
the petitioner has differed widely f rom that originally taken in the pé- 
tition as filed. 

None of the constituent companies were, in 1899, selling outright 
the patented machines they manufactured. The bill allèges the con- 
trary, and charges that one of the steps taken after 1899, in pursu- 
ance of the alleged scheme to restrain or monopolize, was to discon- 
tinue sales and compel leases. An attempt to support this charge 
by évidence wholly failed. Nothing of the kind was done, nor is it 
222 F.— 25 
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easy to see what grounds for making the charge could ever hâve been 
supposed to exist. 

It appeared, on the contrary, that the method of marketing their 
patented machines followed by the constituent companies in and before 
1899 was exclusively that of leasing, for a royalty upon each pair of 
shoes whereon the lessee should use the machine. Some of the leases 
also required an initial payment; others did not. The évidence also 
shows that the gênerai System of leasing in this manner was and had 
long been the usual and accepted method of dealing between the mak- 
ers of patented shoe machinery and those desiring to use their ma- 
chines, and that, in its main features, it had thus become so widely 
and firmly established as to render the substitution of a différent Sys- 
tem practically impossible. 

The défendants continued the policy which they found in use by 
the constituent companies, as to the kinds of machines to which this 
case now relates. Its machines of thèse kinds hâve never been sold 
outright; ail users hâve taken them from the United Company upon 
leases granting the right to use the patented improvements embodied 
m them during the term of the lease. 

It should be stated hère, however, that as its business has progressed, 
the United Company has developed a very large number of machines 
of other kinds useful in shoe mânufacturing, as to which the policy 
of leasing only has not been followed. Such machines, included in 
what is known as the company's "General Department," hâve been and 
are sold outright to anybody willing to buy them, without restriction 
of any kind — a course of business more libéral than that pursued by 
either component company. The number of différent machines where- 
in the United Company deals in the manner stated has corne to be 
very considérable. 

There was finally no contention that any law has been violated 
merely by the company's continuance of the policy of leasing only, in- 
stead of selling. 

That there was any violation of law in continuing, as the United 
Company did for a time after 1899, to maintain the leasing System 
and use the forms of leases which they found in use by the constituent 
companies, the petitioner is not in a position to contend. 

There were suggestions in argument on its behalf that the system 
referred to was unlawful in some of its features, but the pétition con- 
tains no such allégations. The claims therein made relate wholly to 
the leases put into use by the United Company after 1899, and rest 
on the proposition that thèse contain provisions "not found in [the]' 
former lease and license agreements" ; the new provisions complained 
of being immediately thereafter specifically described. The pétition 
characterizes them as "arbitrary, oppressive, and unreasonable." (Par- 
agraph V.) 

The United Company, of course, became, after its formation, the 
sole lessor of ail the patented machines formerly leased by the dif- 
férent component companies. During the 12 years which then follow- 
ed before this pétition was filed there were, as is not denied, changes 
from time to time in the lease forms used for leases under which 
the use of certain of its machines were permitted. Generally speak- 
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ing, one form was used with ail leases of the same machine. There 
were some machines which might be taken under either of two al- 
ternative forms. 

According to other allégations in the pétition, it was part of the 
défendants' unlawful project, at the time of their combination in 
1899, to refuse to sell or lease any essential machine, except on con- 
dition that the lessee buy or lease of them practically ail other machin- 
ery necessary or useful to him as a manufacturer of shoes. No 
proof was offered at any stage of the case that the défendants had 
in mind, in 1899, the System of leases they later developed, or any 
of the modifications therein involved of the system which they found 
established in 1899. 

At the argument the admission was made, on behalf of the United 
States, that there was no proof that, at the time they formed the Unit- 
ed Company, the défendants "had in mind the adoption of the Sys- 
tem of leasing which they later developed." And the position then 
taken by the petitioner in argument was that the leasing system re- 
ferred to lias resulted in illégal restraint or monopoly, and that the 
intent which promptcd its development is therefore "absolutely im- 
material." 

As to the allégation that the défendants contemplated a policy of 
refusai to lease, except on condition that the lessee buy or lease of 
them "practically ail other machinery of whatever kind necessary or 
useful" to him as a manufacturer of shoes, it requires no further 
notice, now that the charge of restraint or monopoly in "any and ail 
kinds of shoe machinery" has been abandoned. The évidence abun- 
dantly shows that nothing of this kind was ever contemplated, attempt- 
ed, or done, and that there was never any justification for the charge 
as made. 

With regard to the modifications introduced by the défendants 
upon the leases in use by the constituent companies in 1899, the péti- 
tion allèges in substance: (1) That under the former system lessees 
from one company were not held to the exclusive use of machines 
manufactured by any of the others. (2) That since 1899 the défend- 
ants hâve required their lessees, by provisions not found in the leases 
previously used, "to agrée to use exclusively one or more of the class- 
es of machines included in said group of machines owned and con- 
trolled by them, upon penalty of having ail the machines included in 
said group, so leased to them by défendants, immediately reclaimed 
and taken away and the lease and license agreement cancelled." (3) 
That lessees are now obliged to hire each machine for a period of not 
less than 17 years. (4) That lessees are now compelled to obtain ail 
duplicate or repair parts, extras, etc., from the défendants at exorbi- 
tant priées; (5) also to pay return charges at the expiration of the 
lease, sometimes amounting to the original cost of building. (6) That 
the défendants now reserve to themselves in each lease the right to ter- 
minate ail existing leases between themselves and the lessee upon his 
failure to use exclusively and to full capacity any machine leased to 
him by défendants. (Paragraph V.) 

The évidence failed to show that lessees from the United Company 
had ever been compelled to pay exorbitant charges for repair parts, 
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etc., or to pay any unreasonable return charges on leased machines. 
(4) and (5) of the above alleged modifications may therefore be now dis- 
regarded. In the subséquent sections of the pétition no further réf- 
érence to them is found. 

In the "conclusion" section of the pétition, the following only, aniong 
the provisions thus alleged to hâve been added to the leases by the 
défendants after 1899, are charged to hâve been unlawful : Agrce- 
ments by the lessee (1) that he would use exclusively machines of the 
lessor to perform the same kind of work as that performed by the ma- 
chines leased ; (2) that he would use in work other than that for which 
the leased machine was designed only machines of the lessor; (3) 
that, if the lessee should violate either of said agreements, he would 
forfeit the use not only of the leased machine, but others, whether ac- 
complishing the same or différent work; (4) that he should use the 
machine leased for seventeen years. 

The objections made by the petitioner, at the argument, to agree- 
ments contained in the United Company's leases were not confined 
to those specified in the pétition as above, but included others nowhere 
therein referred to. 

At the argument, certain clauses extracted from the leases shown 
to hâve been used by the United Company were said to embody the 
agreements objected to as unlawful. 

By what was referred to as the "full capacity" clause, lessees agreed 
to use the machine to its full capacity on ail shoes, etc., made by them 
in the manufacture whereof such machinery was capable of use. 

By what was referred to as the "additional machinery" clause, les- 
sees agreed that for any more work than their then leased machines 
could do, of the kind which machines belonging to the same départ- 
aient could perform, they would lease enough others to perform it 
from the lessor. 

To neither of thèse two clauses was any référence made in the péti- 
tion itself, as appears from the above summary of provisions in the 
leases therein complained of. The other clauses referred to at the 
argument were the following: 

By what was referred to as the "exclusive use" clause, lessees 
agreed that, if they should cease to use exclusively machines leased 
from the United Company for doing work of the same kind upon shoes, 
etc., made by them, the lessor might, at its option, terminate ail their 
leases of its machinery for doing work of that kind. 

By what was referred to as the "prohibitive" or "tying" clause, les- 
sees agreed that the leased machine should not be used upon shoes, 
etc., whereon certain other specified opérations had been performed by 
machines not leased from the United Company. 

By what was referred to as the "right to terminate ail leases" clause, 
lessees agreed that failure on their part to observe any condition, 
either of the lease of the particular machine, or of any other lease 
from the United Company then in force, should give the lessor the 
right to terminate ail leases of its machinery then held by them. 

The above three clauses, and the alleged agreements requiring les- 
sees to use the leased machine for 17 years, appear to be the only 
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provisions among those commentée! on in argument to which objection 
was made in the pétition itself. 

As to the use of such agreements as are expressed in the "full ca- 
pacity" clause or the "additional machinery" clause, whereof, as has 
been stated, no complaint is found in the pétition, the évidence shows 
that they were not new introductions by the United Company, but were 
contained in certain of the leases used by the component companies 
before 1899. 

By neither was any agreement made which the évidence has shown 
to hâve been abnormal or unusual, or to hâve exceeded what was rea- 
sonably necessary to protect the lessor's interests in the contemplated 
use of its machine. 

The lessor might well accept for the use of its machine a smaller roy- 
alty per pair, based upon the understanding that the machine would 
turn out as many pairs as its capacity perrnitted, than it could afford to 
accept without any such assurance. 

Similar considérations apply to the "additional machinery" clause. 
Without it, the lessee would be at liberty to do his slowest and most 
difficult work on the leased machine and the easiest on others or by 
hand. 

The petitioner, indeed, conceded that both the above clauses might 
be unobjectionable had they not been used together with the others; 
but it relied upon their use with the others as tending to show the ex- 
istence of an unlawful scheme. That this is an afterthought only is 
shown by the failure to set forth either clause, in that aspect, in the 
pétition. Moreover, as to the "additional machinery" clause, the de- 
fendant had discontinued its use altogether two years before the péti- 
tion was filed, a fact inconsistent with any claim either that it as- 
sisted monopoly or was intending to do so. 

The considération of the remaining clauses raises, in the first place, 
the question as to the truth of the allégations in the pétition that such 
provisions were not found in the leases used before the consolidation 
of 1899, but were modifications thereafter introduced by the défend- 
ants, in pursuance of their alleged intent to monopolize the business. 

The following facts appear regarding the leases in use by the com- 
ponent companies before 1899 : 

In the case of the more important machines an initial payment, of 
greater or less amount, was required of the lessee in addition to the 
royalty per pair stipulated in the lease. Such initial payments were 
required by ail the leases from the Goodyear Company. The Con- 
solidated & McKay Lasting Company required such an initial payment 
in leases of two out of the five patented lasting machines wherein it 
dealt; in its leases of two others no initial payment was required; and 
its remaining machine was leased either with or without initial pay-' 
ment at the lessee's option, the royalty being higher in the latter case 
than in the former. The McKay Company was the only one of the 
component companies whose leases did not require initial payments, 
whether those of the patented heeling or metallic fastening machines, 
which it made, or those of the Davey pegging machines, which it 
controlled. 
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It may be further stated, with regard to the leases made by the con- 
stituent companies, that two or more machines of the same company, 
intended for use in substantially the same opération, were generally 
leased as a group. Thus Goodyear Company leases required its welter 
and out-sole stitcher to be used together, and permitted the auxiliary 
machines intended for use therewith to be used only on shoes welted 
and stitched thereon. As to its Idéal laster, the use thereof on welt 
shoes was restricted to use with its welter and stitcher. The leases 
of this company did not provide that the lessee should use its machines 
exclusively, and that unless so used the lease should terminate ; but 
there were such provisions in the leases of the other companies. The 
Lasting Company's leases required use to the full capacity and the 
taking of additional machines for any additional work. 

Ail the above leases were for terms for the most part either in- 
défini te, or until cancellation by the lessor, or for the life of the pat- 
ents embodied in the machines, or for 17 years and thereafter during 
the life of any patent embodied. 

In the forms of leases or license agreements which they found in 
use as above, the défendants made no change whatever until about a 
year had elapsed since the formation of the United Company. This 
the évidence shows without contradiction, and it further shows that, 
when there were substitutions of new forms of leases in place of any 
of those in use as above, there was no change made ail at once or in 
pursuance of any gênerai plan, still less of any arbitrary plan, but, on 
the contrary, the change in each case was because spécial circumstanc- 
es affecting the particular group of machines had corne to render such 
change désirable. 

The history of the successive changes adopted, and of the reasons 
for each, was fully brought out in the évidence. Beginning with the 
fïrst new lease form, adopted in March, 1900, the adoption of oth- 
ers followed at various times during the subséquent years. Some of 
the provisions most objected to by the petitioner were not adopted 
until 1904 or 1905. 

Regarding the various modifications so introduced, it may be said 
in gênerai that they tended to relax previous restrictions upon the use 
of leased machines, and to reduce the cost to the lessee of installing 
them. The most important changes made were, in substance, as be- 
low: 

For agreements whereby the lessee expressly promised exclusive 
use of the lessor's machines belonging to the same group with that 
leased, there were substituted options to cancel, reserved to the lessor, 
in case the lessee should discontinue such exclusive use. 

The requirements found in leases used by some of the component 
companies thai the leased machine should be used to its full capacity 
were extended to apply, in gênerai, to ail such machines, of the classes 
involved in this case, as were used in factories to measure the amount 
of work done, and thereby fix the amount of royalties to be paid upon 
the machines used in doing it. 

As to certain groups of machines, provisions were introduced re- 
stricting the lessee's use of ail machines belonging to the group to use 
oniy on shoes operated on by one or more of the other groups ofi 
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United Company machinery. But in ail such cases, without substan- 
tial exception, there was also offered an alternative lease form not 
containing such restrictions. An initial payment was required from 
ail lessees pref erring the latter form ; no such initial payment was re- 
quired from lessees under the form first mentioned. 

A uniform term of 17 years was adopted for ail the leases 

Considering the clauses objected to in the light of what p'eceded 
them, and of the circumstances attending their adoption by the de- 
fendants, the petitioner has not, in my opinion, proved that the de- 
fendants' object in adopting them was the prévention of compétition 
by others. Such prévention might indeed follow from the more fa- 
vorable terms offered lessees, but modifications made in the existing 
System for the direct purpose of otherwise better adapting it to ex- 
clude competitors, would hâve been différent in character from the 
modifications represented by thèse clauses. 

Not only would it hâve been unreasonable, as has been said, to ex- 
pect the défendants to substitute a wholly différent system from the 
leasing system which they found in use, but the évidence affords no 
reason to believe that anything of the kind was desired by manufactur- 
ers in gênerai. The advantages to them of not having to tie up capital 
in patented machines, and of paying for the privilège of their use only 
according to the amount of use, were advantages which they cannot 
be supposed desirous of surrendering. 

Modifications in the contracts offered them tending, as thèse are 
shown to hâve done, to enable the company, through provisions adapt- 
ed to increase the number of shoes worked on by each machine, to 
lessen the royalty charged per pair, and to diminish or dispense with 
the initial payment before required, were so obviously prompted by 
the purpose of developing the company's business through the perfect- 
ly legitimate method of offering them on terms more advantageous to 
users, that it would be unjust to treat them, on évidence no stronger 
than that hère presented, as really intended to accomplish an arbitrary 
exclusion of users from any dealings with others. 

If it were made to appear that the leases containing thèse clauses 
accomplished in and of themselves an unlawful restraint of trade, or 
necessarily secured to the défendants an unlawful monopoly, the intent 
to accomplish thèse results would, of course, be imputed to the de- 
fendants without regard to their actual purpose in adopting and using 
them. But the évidence seems to me insufïïcient for the conclusion 
that such results are so accomplished. The contention that they are 
fails, in my opinion, to take into account the défendants' rights in the 
field lawfully secured to them in the various patented improvements 
they had lawfully controlled and combined, and fails also to concède 
them proper scope for the rights properly incidental to their control of 
said improvements, to make such agreements with their lessees as 
would best promote the efficiency in combined opération of the ma- 
chines leased, and thereby best enhance and safeguard their just re- 
turn therefrom in the form of royalties. 

The complaints made regarding leases embodying the clauses re- 
ferred to are not directed against those pertaining to any particular 
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kind or kinds of machines, as more objectionable than others. It is 
their entire combined effect which is attacked. 

Concurring as I do in the views expressed regarding them by Judge 
BROWN, I am obliged to regard the petitioners' allégations of their 
illegality as not sustained by the évidence. 

In my opinion, the bill should be dismissed. 

BROWN, District Judge. The United States charges that certain 
provisions in the lease and license agreements of the United Shoe Ma- 
chinery Company with shoe mannfacturers restrain iuterstate com- 
merce and tend to create or perpetuate a monopoly of interstate com- 
merce in shoe machinery. 

We may examine this topic, which comprehends a large number of 
very long and elaborate documents and a very large portion of the 
briefs and arguments on each side, most conveniently by considering 
the effects which the United States daims resuit f rom such provisions, 
rather than by attempting to set forth in full the provisions themselves. 

Complaint is made of the effect of such provisions : 

I — Upon the shoe manufacturers. 

II — Upon other manufacturers of shoe machinery. 

The rights of thèse two classes and the effect of the leases upon 
each présent quite distinct questions. The only competitors, or pos- 
sible competitors, are other manufacturers of shoe machinery. The 
shoe manufacturers, as such, are not competitors. As the complaints 
of the United States on behalf of the shoe manufacturers and on behalf 
of other machinery manufacturers relate to distinct matters, they 
should not be taken cumulatively, and should not be confused. 

The Effect of the Leases upon the Shoe Manufacturers. 

This may be considered in three aspects : 

As bearing upon the question of the legality of the original combi- 
nation or organization of the United Shoe Machinery Company. 

As an alleged illégal and oppressive outgrowth of power obtained 
by combination. 

As restricting the shoe manufacturera freedom of choice in taking 
the machines of other manufacturers, as preventing him f rom using the 
machines of others, and as compelling him to use the machinery of the 
défendants. 

The pétition of the United States charges that the défendants — 

"conceived the idea of acquiring the ownership or control of ail concerns en- 
gagea in manufacturing and dealing in any and al] kinds of shoe machinery, 
and then to refuse to sell or lease any of the essential machines to the manu- 
facturer of shoes except on condition that he buy or lease of them practically 
ail other machinery of whatever kind necessary or useful to such manufactur- 
er of shoes, and thereby to exclude ail compétition by other manufacturers 
of such shoe machinery and to monopolize the trade and commerce therein 
among the states and with foreign countries." 

It is also alleged that certain lease and license agreements constitute 
steps in carrying out such project. 

It is urged in effect that such plan comprehends a déniai to shoe 
manufacturers of such opportunities to obtain machinery as existed 
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before the consolidation, and a compulsion upon them, if they désire a 
spécial kind of machinery, to take also other machines of différent kinds 
from the défendants. 

There seems to be in the case no other basis for such allégations 
than the leases themselves. 

This bill was filed December 12, 1911, before the décision in United 
States v. Winslow, 227 U. S. 202, 33 Sup. Ct. 253, 57 L. Ed. 481. In 
that case the argument of the United States as to the so-called "tying 
clause lease" shows a conception of the character and effect of the 
leases similar to that set forth in the bill of complaint in the présent 
case. It was supposed that the effect of such leases was to compel cus- 
tomers to take ail of their machines from the défendants, or ail from 
other sources, and that this was a direct restraint upon compétition and 
trade by depriving them of the existing right to use some machines 
without also using others. 

The argument as to the effect of the leases both in United States v. 
Winslow and in the présent case seems to be based rather upon an in- 
genious theory of bringing the défendants within the Sherman Act 
than upon any proper interprétation of the leases or accurate informa- 
tion as to the facts. 

The union of noncompeting businesses in a single company would ap- 
pear to hâve no tendency in itself to suppress compétition. The union 
in a single company of distinct companies dealing in distinct patented 
inventions for performing différent opérations would seem remote from 
the sphère of the Sherman Act. To charge défendants, who were en- 
gagea in the manufacture and sale of patented machinery, with an at- 
tempt to monopolize, had little plausibility in the face of the fact that 
grants of monopoly had been made by the United States. 

The alleged plan of a refusai of what before could be had separately, 
as a means of compelling the taking of other machines, was a principal 
ground for invoking the Sherman Act. 

The leases in évidence, as documents, fail to substantiate the charges 
either as to the contrivance of such a plan, or as to its exécution. It 
appears that after the consolidation there was no refusai, or imposition 
of conditions as alleged, but that the défendants continued to give man- 
ufacturer terms which were substantially the same as before, and in 
some instances better than those offered by the constituent companies 
before the consolidation. This is shown not only by the exhibits of 
"independent" leases, but by the testimony of officers of the company. 

The charge seems to hâve been based upon certain so-called "tying 
clauses." There has been some confusion as to the scope of the terni 
"tying clauses." The United States gives the following définition : 

" 'Tied to' means that machinery cannot be used In the manufacture of 
boots and shoes with machinery other than that owned and controlled by 
défendants." 

This seems to require considération of clauses of two kinds : 

(a) The "exclusive use" clause. 

(b) The "prohibitive" clause. 

The "exclusive use" clause reserves to the lessor a right to cancel 
the lease in case the lessee shall fail or cease to use exclusively ma- 
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chinery of the kind leased. This kind of tying has no direct bearing up- 
on the question of the legality of the combination. What was before 
separate is separate af ter the consolidation. 

The "prohibitive" clause provides that the leased machinery shall not 
be used in the manufacture of shoes that hâve been, or are to be, op- 
erated upon by machines of certain spécifie kinds, not leased from the 
lessor. Though a similar clause was in use before the consolidation, 
it related only to machines of the kind made by one of the constituent 
companies. After the consolidation it related also to machines of other 
kinds f ormerly made by other of the constituent companies. 

The prohibitive clause, therefore, is the one that has relation to the 
supposed scheme of using the power acquired by combination to refuse 
machines that before were separately obtainable, and to offer such ma- 
chines only on condition that other machines of différent kinds should 
also be taken. 

"Tying," therefore, does not mean that the manufacturer is required 
to agrée, or agrées, not to use the machines of others, but merely that 
he has secured only limited rights of use, and that if he exceeds such 
limited rights he may lose his lease. It is not a question of the légal 
effect of the lease, but of the practical conséquences of securing only 
restricted rights of use. The term is misleading in its implication that 
the manufacturer is bound by contract not to use the machines of oth- 
ers. He is bound only not to use the leased machinery in violation of the 
terms of the lease. "Tying" is an inexact and equivocal term, which 
may refer merely to the machine, or may mean either that the lessee is 
bound by contract or merely is under strong practical inducement. 

The restricted or prohibitive leases do not in themselves as docu- 
ments prove the déniai of the right to procure, as before, independent 
leases for individual machines. As matter of fact, independent leases 
which did give the right to use the machines with machines of other 
kinds, made by other machinery manufacturers, were always procur- 
able. This was the gênerai rule, and if there were any exceptions 
they were, so far as appears, inconsiderable. 

It is a resuit of the consolidation that the United Company offers 
more attractive contracts for a group of machines of différent kinds 
than for machines of one kind only; but as it still offers the contract 
for machines of one kind on as good terms as before it is difficult to 
see how that is detrimental to the shoe manufacturers. 

The charge of this supposed scheme to deprive former customers of 
the right to use some machines unless they would also use others seems 
to hâve originated either in the erroneous assumption that a prohibi- 
tive lease was the only kind procurable, and that the former customer 
had no choice, or in disregard of the fact that it was merely an alter- 
native f orm of lease. As the leases prove no such plan, whether of the 
extent alleged or of less extent, and as the évidence proves the exact 
contrary of what is charged, we think that the United Shoe Machinery 
Company is, upon the merits, entitled to a full clearance from this 
charge. 

It was, however, urged upon final argument, despite the décision in 
United States v. Winslow, 227 U. S. 202, 33 Sup. Ct. 253, 57 L. Ed. 
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481, that because the union of distinct lines in a single hand put it 
within the power of the company to devise and carry out such a scheme, 
the combination had such potentiality of evil that it should be disinte- 
grated. This argument extends beyond reasonable limits the import 
of certain expressions of the Suprême Court in cases where there was 
such combination of competitors as to eliminate compétition. This was 
within the statute, though none of the evils resulting from destruction 
of compétition might yet hâve ensued. 

In this case the mère consolidation of noncompetitive businesses did 
not suppress compétition, nor deprive customers of rights previously 
given by the constituent companies, and has no necessary or probable 
tendency to develop such a scheme as is unjustly attributed to the de- 
fendants. There must be added to the combination, from which nat- 
urally no such results would flow, an entirely new scheme. 

The défendants having completely answered the charge that they 
devised or carried out such a scheme, the rejoinder that they might 
hâve devised and carried it out if they saw fit is entirely too far-fetched 
to bring the défendants either within the terms or within the spirit of 
the Sherman Act. Not only is there a failure of proof of the existence 
of such a scheme or of such a practice, but there is strong évidence to 
the contrary; not only in express déniai, but in the undisputed fact 
that the défendants' Goodyear welter and stitcher hâve never been put 
out on leases that prevented their use with machines of other kinds ob- 
tained from other manufacturer. Thèse are the most important of the 
defendant's machines and the center of its System ; they are the prin- 
cipal royal ty paying machines, and are furnished with a recording ap- 
pliance to détermine the number of shoes operated upon. The déniai 
of their unrestricted use would hâve best served the alleged purpose 
of forcing the use of other kinds of machinery. The fact is that after 
the consolidation, as before, thèse machines, which the complainant's 
expert testifies are the only essential machines, and which are essential 
only if a shoe manufacturer chooses to make the spécial kind of shoes 
for which they are specially adapted, rather than shoes of other kinds, 
were put out only upon leases which did not contain the prohibitive 
clause. 

The validity of the combination, therefore, is in no wise affected 
by the subséquent use of the prohibitive clauses. 

We may next consider whether the shoe manufacturer who has chos- 
en to take a lease permitting only a restricted or limited use of a par- 
ticular machine is in any way injuriously or improperly affected by the 
fact that the businesses which before were in separate hands are now 
in a single hand. 

It cannot be denied, and is practically conceded by the United States, 
that the "prohibitive clause," which is said to hâve the practical efFect 
of tying together machines of différent departments, is a limitation of 
the use of patented machines. The licensee has no right beyond the 
express provisions of his license, but is not bound by contract to take 
a machine for the periormance of any other opération. If he desires 
to use for certain other opérations the machinery of other manufactur- 
ers, he is met by the fact that the lease he has chosen, because it has 
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been offered upon better terms than an unrestricted lease, gives him no 
right to continue the use of the leased machine. This, of course, may 
constitute a strong practical inducement to take other machines for 
other opérations from the défendants, rather than frcm other manu- 
facturera. This inducement will be as strong as his désire to retain 
lus lease. This, then, becomes not a légal, but a business, proposition. 

The shoe manufacturer may untie the leased machine by taking an- 
other form of lease which contains no restriction, but requires an in- 
itial payment — though the royalties are the same. The amount of the 
"initial payment," which is a defined sum of money, seems, therefore, 
to constitute both the inducement to choose the restricted lease and the 
déterrent from changing a lease once taken for an indepenclent lease. 

This reduces the matter to one of dollars and cents. The défendants 
charge more for a machine used with machines of other manuf acturers 
than for machines used as a part of a defined group of défendants' 
machines. Had they not combined the différent companies they would 
hâve no occasion to do so. 

The attack of the United States upon the "tying clause" makes no 
distinction between new machines which originated with the défend- 
ants and those in existence before the consolidation. There is, more- 
over, no attempt to show that the cost of independent machines has 
in any respect been increased since the consolidation, and the évidence 
from the défendants is to the contrary. Nor has the United States 
made any attempt to show by évidence that the priées charged for inde- 
pendent or unrestricted leases are excessive, or such as to prevent the 
manufacturer from using them profitably. The necessity of meeting the 
défendants' showing that there is no subsfantial obstacle in the way of 
a manufacturer who may désire to equip différent departments with 
machines taken both from the United Shoe Machinery Company and 
from other manufacturera is recognized by the United States, and the 
brief states : 

"The amount of the initial charge for installing machinery under the so- 
called independent lease, and the cost for changing from one form of lease 
to another, is so excessive as to restrain the manufacturera from choosing the 
independent System and to coerce them into taking the restricted forms." 

Under this heading the United States relies merely upon the différ- 
ence in price between, the independent lease and the restricted lease. 
This is fallacious and does not meet the point. If the priées for inde- 
pendent leases are reasonable prices, if the shoe manufacturer can ob- 
tain what he could before, and upon reasonable terms, the fact that he 
and others are offered better prices for prohibitive leases is, of course, 
immaterial. 

It is very earnestly contended that by this clause a shoe manufac- 
turer is "bound hand and foot," and "is obligated" to take other ma- 
chinery from the défendants. But when we consider that he has vol- 
untarily chosen the limited right to use, and has merely declined to 
pay the price for the unlimited right to use, that he has got ail he was 
willing to pay for, it seems f air to say that the only restraint upon him 
is the fact that he cannot make use of another's property without his 
consent, and that this consent will cost him money. 
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It might well be said upon the authority of Henry v. Dick Co., 224 
U. S. 1, 35, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880, that 
the patentee's right embraces the lesser right of permitting others to 
use upon such terms as the patentée chooses to prescribe, and that the 
reasonableness of the terms offered for unrestricted use is not open to 
inquiry. But surely, if the argument is made that there is coercion 
through an excessive price, such an argument can hâve no weight what- 
ever for any purpose légal or ethical unless the fact that it is excessive 
affirmatively appears. From such évidence as is presented in this case 
as to the amount of initial charges upon independent leases we can 
draw no support for the charge of coercion through excessive charges. 

The United States contends that the fact that independent leases 
are also ofïered is immaterial, and that the validity of the prohibitive 
lease must be determined upon its terms alone. But this contention is 
clearly wrong. The tying of which complaint is made is merely the 
practical effect of the shoe manufacturera choice of a restricted rather 
than an independent lease. When he wishes to provide himself with 
machines for other departments, his choice of the machines of other 
manufacturera may resuit in displacing machines leased from the de- 
fendants. If, however, he may still obtain the défendants' machines 
by the payment of an initial charge, then the only restraint upon his 
free choice is the sum of money required to retain such of the défend- 
ants' machines as he has already installed. When a factory is equipped 
in the first instance with défendants' machines adéquate in number for 
ail departments, the choice between independent and restricted leases 
is a question merely of the comparative cost of installation. After 
a spécial equipment is outgrown, and there arises a demand for other 
individual machines to supplément it, then the manufacturer may de- 
sire a partial equipment with other machines of other manufacturers. 
Hère arises from the prohibitive clause the substantial obstacle above 
referred to: That the installation and use of such machines may re- 
suit in the removal of the whole equipment which he has taken from 
the défendants. 

But the situation is one that can resuit only from a direct violation 
of one or more of his leases. While this may seem a harsh consé- 
quence of a breach of contract or of an inf ringement of the défendants' 
patent rights, it cannot be said to touch the question of the validity 
of the prohibitive clauses. Even should we regard the agreed consé- 
quences of a breach of contract as serious, this does not relieve us from 
deciding the question whether the contract in itself is valid. 

As it is not the purpose of the défendants to take their machines out 
of factories, but rather to put them in, we must consider those clauses 
which are designed to induce their installation, rather than those 
clauses that are designed to prevent a breach of contract, or which 
reserve a right to terminate the leases upon an. infringement of patent 
rights. 

We may assume that the prohibitive leases with the reduced prices 
are adopted by the défendants as an inducement to the manufacturer 
to take also several différent kinds of machines, and that, having once 
taken a restricted lease, the manufacturer remains under a strong in- 
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ducement to take machines of other departments from the défendants, 
and not from other shoe machinery manufacturer. 

The United States contends that the patent laws confer upon the 
owner of a group of machines, each protected by a distinct patent, no 
right to handle the entire group as a unit, thus making one patented 
machine aid another. 

It is true that the right granted to the patentée to exclude others 
from the use of his patented invention is confined to the subject-mat- 
ter of that invention. It does not include the right to exclude the use 
of any other machine, patented or unpatented. When, however, a 
patentée has installed in a factory several distinct machines, each upon 
a restricted lease, he has as to each a full right of exclusion from other 
than the licensed use, and thus may legally exclude ail machines that 
compose the group. But the proposition that patented machines can- 
not be handled as a group is stated too broadly. If what was before 
in separate hands is grouped in a single hand, and handled only as 
a unit, this might resuit in a refusai of what before was obtainable. 
But if the patented machines are handled both as individual machines 
and as a group, so that there is a free choice between the taking of in- 
dividual machines and a group, we see no ground for objection. 

One patented machine may be made to aid another in two ways : 
By using a refusai to deal with them separately as a means of com- 
pelling the taking of both ; or by offering both at a lower price than 
the sum of the separate priées for each. The first is the way charged 
in the pétition, but disproved as matter of fact; the second is the com- 
mon device of wholesaling instead of retailing. 

Were the défendants exercising merely the ordinary rignts of own- 
ers of property, it could not be said that an entire contract concerning 
a group of such machines was illégal. 

It is conceivable, if a single person should assemble in his hands 
a large number of distinct patented articles previously upon the market, 
and refuse to sell any unless ail were taken, that this in spécial cir- 
cumstances might constitute such obstruction to a former freedom 
of trade as to fall within the Sherman Act. Where the patented ma- 
chines were originated and first put upon the market by the défend- 
ants, it is difficult to find any reason why thcy should not be grouped ; 
but where there is no obstruction to a former freedom of trade, where 
there is no refusai of any article upon the former terms, it cannot be 
illégal to offer a group for a price which is lower than the sum of 
the separate priées — or, what is the same thing, to offer each article 
at a lower price if other articles also are taken at a lower price. 

We are unable to see that a shoe manufacturer has any just cause 
of complaint that the défendants offer him and their other customers 
restricted leases. One who refuses thèse leases, and takes the inde- 
pendent leases, may complain that other shoe manufacturer are get- 
ting their machinery on lower terms ; but the royalty rate will be the 
same, and the cost of initial payments is fixed and may be weighed 
as against the estimated value of taking machinery from other manu- 
facturers. It is a mère question of dollars and cents. It is légal for 
the défendants to discriminate in price between customers who take 
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large amounts and those who take small amounts. In fact, it appears 
that certain large manufacturers hâve contended that it was unjust 
to them to fix the same royalty for a large manufacturer as for a small 
one, which has been the practice of the United Company. 

We conclude, then, although the prohibitive leases, in so far as 
they tend to group together machines of différent departments, may be 
regarded as a direct outgrowth of the consolidation, that the con- 
solidation was not for this reason in any way detrimental to the shoe 
manufacurer, but, on the contrary, was for his benefit, since it enabled 
the United Company to ofïer him better terms, and enabled him to 
equip his factory cheaper than before. The argument of the United 
States upon the tying of départaient to department shows no reason 
for invoking the Sherman Act in behalf of the shoe manufacturer. 

The effect upon other manufacturers of shoe machin ery is a dis- 
tinct topic to be considered later. 

The leases are also complained of as restricting the shoe manu- 
facturera freedom of choice in taking the machines of other manu- 
facturers, as preventing him from using the machines of others, and 
as compelling him to use the machinery of the défendants. 

We may for the présent disregard the fact that the United Shoe 
Machinery Company was organized by combining distinct companies. 

The "exclusive use" clause relates only to machines of a particular 
kind or department, thus difîering essentially from the prohibitive 
clause. It was in use before the consolidation, and af ter the consolida- 
tion was not changed in this respect. Though it does not relate to 
grouping what befcre was separate, this clause imposes a limitation 
upon the right to use machines of a particular kind. The légal effect 
of it is merely a réservation of a right to cancel the lease in case the 
lessee should fail or cease to use the défendants' machines exclusively 
for work of a particular kind. It does not hâve the légal effect of a 
contract by the lessee not to use the machines of others. It is merely a 
limitation imposed by a patentée upon the right to use. 

The réitération by the United States of the statement that the lessee 
must use, or is required to use, défendants' machines exclusively is mis» 
leading. The distinction between a contract requiring a lessee not to 
take other machines, and a limitation of the right to use the leased 
machines, is very material. 

The supplemental brief of the United States contends: 

"There can be no défense under the patent laws as to any provision com- 
plained of in the leases, unless it be as to the use of the prohibitive clause." 

But no distinction can be made in this respect between the exclusive 
use clause and the prohibitive clause. Both are limitations imposed 
by a patentée upon the use of his invention. The exclusive use clause 
is effective only when the lessee is operating machines of other manu- 
facturers for doing work of a kind for which défendants' machines 
are available. 

Hère, again, the right of a patentée to so limit the license would seem 
to be direct'y sustained by the statement in Henry v. Dick Co., 224 
U. S. 1, 35, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880, 
already referred to. 
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The United States complains that it is the policy of the défendants 
to say to a lessee that for doing work of a particular kind he must use 
ail or none of its machines. 

If the gênerai insistence upon the exclusive use clause is évidence 
of refusai by the défendants to lease their machinery for use with the 
same kind of machinery taken from other manufacturer, yet this re- 
fusai précèdes any contractual relation between the défendants and the 
licensees. At this time the parties are unquestionably free to contract 
or not to contract, and by refusing the terms ofïered the shoe manu- 
facturer loses nothing which he had before. "The public is always 
free to take or refuse the patented article on the terms imposed." 
Henry v. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 h. Ed. 645, Ann. 
Cas. 1913D, 880. 

The United States replies that the shoe manufacturera are not free 
to take or refuse; "they hâve entered into contracts which constitute 
an endless chain with respect to the use of the United Company's ma- 
chines." 

It is in évidence that during the existence of the United Company 
many new factories hâve been established and new installations made 
for persons who hâve voluntarily accepted thèse terms. Can the shoe 
manufacturers be permitted to complain, or the United States upon 
their behalf to complain, of what has thus been agreed to? Thèse 
agreements hâve been entered into voluntarily by parties assenting on 
terms of equality. Can it now be urged that the acceptance of a lim- 
ited right shall be declared a sufficient ground for malring the right 
unlimited ? Being free to choose in the first instance, and having chos- 
en, can a lessee now urge that he is not free to use the défendants' 
property as he pleases as a. reason for clispensing with the necessity 
of procuring that right from the owner of the machinery which he 
has installed? 

It is merely rhetorical to say that thèse contracts constitute an end- 
less chain. We hâve seen that as to the prohibitive clause there is a 
mère question of price. As to the exclusive clause there is a mère 
question of choosing between two différent sets of equipment for one 
opération. The récent décision of the Suprême Court in Coppage v. 

Kansas, 236 U. S. 1, 35 Sup. Ct. 240, 59 L. Ed. , January 25, 1915, 

should put an end in this case to any argument upon behalf of the 
shoe manufacturers which allèges compulsion > r coercion, or which 
asserts a freedom to use the property of another without procuring 
from him the right to do so : 

"For constitutional freedom of contract does not mean that a party is to be 
as free after niaking a contract as tefore; he is not free to break it with- 
out accountability. Freedom of contract, from the very nature of the thing, 
can be enjoyed only by being exercised ; and each particular exercise of it in- 
volves making an engagement which, if fulfilled, prevents for the time any 
inconsistent course of conduct." 

We must keep this in mind : That it is no part of the policy of the 
Sherman Act to relieve men of full âge from the obligation of their 
contracts, nor to interfère with contracts, except so far as they may 
restrain trade of contracting parties, or be aimed at the trade of third 
parties with a design to effect their exclusion from trade otherwise 
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than by supplying a demand in fair and lawful compétition. It could 
not be said that the trade of the shoe manufacturer was restrained 
by the déniai to him in the first instance of the use of patented ma- 
chinery, whether arbitrarily or by offering terms he could not accept. 
It would be equally unsound to say that his trade is restrained by a 
contract which provides for him at a very low price the most efficient 
machinery known at the time of the contract. 

It is probably enough to say that, under the unif orm rule recognized 
in many décisions, the défendants hâve the right, both as owners and 
as patentées, to refuse the use of the patented machines of any dé- 
partaient as they may see fit, whether unreasonably or reasonably. 
However, as it seems to be contended that thèse rights hâve been im- 
paired, to some extent, by the Sherman Act, we may consider whether 
or not the exclusive use clause is inserted for reasonable and proper 
purposes. 

It cannot be said that it is unreasonable or against public policy for 
the défendants to deal with shoe manufacturer only on the basis of 
a full equipment for a particular opération, when the subject-matter 
of the contract is not machines alone, but patented inventions as well. 
The inventions may reasonably be regarded as the principal subject- 
matter of the contract rather than the number of machines necessary 
to a particular manufacturer. While the manufacturer may prefer to 
contract with référence to each machine as a unit, the défendants may 
prefer to regard the number of machines with which a manufacturer is 
to be furnished as incidental merely to a policy of licensing those only 
who will pay royalty according to the amount of work they hâve for 
machinery embodying the patented inventions. The amount of roy- 
alties to be paid by the manufacturer is, of course, a primary con- 
sidération. 

While in the early stages of the case there were some criticisms of 
any leasing System as opposed to a system of selling, the very great 
advantages to shoe manufacturers in gênerai of being provided with 
machine equipment of the highest ernciency, and of being relieved of 
individual effort in that most costly and difficult part of manufactur- 
ing, and the gênerai satisfaction with the System were so overwhelm- 
ingly proved, that ail doubt that the leasing system in gênerai is un- 
impeachable has been removed. Furnishing capital to shoe manu- 
facturers in the form of shoe machinery embodying costly inventions 
as well as great mechanical skill in manufacture, the défendants are 
fully entitled to claim a proper share of the advantages resulting from 
what they hâve produced. How to obtain a just return for what 
they hâve contributed to the practical art has long been a problem with 
inventors. With many of them it has been a cause of complaint that 
a just share was denied them in what was attributable to their efforts. 
They hâve been accustomed, so far as they hâve been able, to reserve 
such rights as would secure to them a proper share in whatever busi- 
ness might be developed under the protection of patents covering their 
inventions. 

In determining what is a reasonable share of profit when payment 
is to be made upon a royalty system, the value of the machinery as 
222 F— 26 
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a means of production must, of course, be considered. A contract that 
a lessee should pay in advance a gross sum computed upon the ca- 
pacity of the machine, or a rental computed upon the capacity of the 
machine alone, could not be criticized as unreasonable. A royalty 
System, however, in which payment is made only according to use, is 
generally more acceptable. 

If we are to consider such contract with regard to the rights of 
the lessor as well as to the rights and préférences of the lessee, it would 
be difficult to devise a more équitable arrangement than a requirement 
that the lessee should pay royalties according to the availability of 
the patented machinery for his use, rather than for such use of it as 
he may from time to time prefer to make. The lessor demands pay- 
ment only so far as his machines are actually useful or available for 
the use of the lessee. 

It is suggested in the brief of the United States that the lessor might 
accomplisn ail proper purposes by the fixing of a minimum amount of 
royalties ; but such a suggestion does not solve the difficulty, for a 
minimum amount fixed in advance should include not only présent 
use, but such future use of the invention as might be developed. A 
royalty which has regard both to the capacity of the machines which 
the lessor furnishes and to the amount of work which the lessee may 
hâve to do upon machines embodying the patented inventions, seems 
beyond reasonable criticism. It is of course essential not only to fix 
a royalty rate but to provide a rate of use and a period of time for 
the use. A contract of this character must hâve permanency, and may 
be reasonably continued over a long period of years. A royalty may 
be likened to interest upon a principal. 

A contract involving so largely the subject-matter of inventions and 
of patent rights, and relating to the use of the tangible property of 
the défendants in the form of machinery and of intangible property 
in the form of patent rights, is substantially différent from ordinary 
transactions of commerce, in that it relates so largely to the use mere- 
ly of property, the title to which has not changed, and which continues 
for a long period in a fixed location, out of the path of interstate 
commerce. Browning v. Waycross, 233 U. S. 16, 34 Sup. Ct. 578, 58 
L. Ed. 828. Where the annual use is small it would seem necessary 
that the period be protracted, in order to secure a fair return upon the 
investment. Where machinery is furnished which is of a capacity 
beyond the work which the lessee has to do, the efficiency of the ma- 
chine, its great productivity, which is due to constant improvements, 
is not f ully availed of ; and it may be said that there is value lost 
owing to the limited business of such lessee. Where the product of 
a manufacturer is very large, and where the capacity of many machines 
is availed of, the manufacturer may think that the important thing is 
the gross amount which he is called upon to pay, and that there should 
be some réduction in the rate of royalty or in the amount of use re- 
quired. On the other hand, it might well seem to the Shoe Machinery 
Company that if its equipment had proved especially valuable to a 
particular business it should receive its full share on a pro rata basis. 

There would seem to be little chance for a différence of opinion 
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upon the question whether a shoe manufacturer who had been fur- 
nished with machinery of greater capacity than he was able to avail 
himself of should diminish his return of royalties by the employment 
of the machinery of others. The présence and use of other machin- 
ery would in such case be so directly inconsistent with the reasonable 
requirement that he should pay royalties to the extent of the use for 
which the leased machine was available, and use the machine to its 
full capacity so far as he had work for it, that the use of other than 
the leased machinery should be a sufficient cause for termination of 
the lease. It is said to be the case with a very large number — per- 
haps the majority in number — of shoe manufacturer that the machine 
equipment furnished them is more than sufficient for their work. The 
exclusive use clause, therefore, seems a necessary provision in thèse 
cases for securing what, from any point of view, must be regarded 
merely as reasonable compensation to the lessor. 

With the large manufacturer the question is somewhat différent. 
There will still exist the practical difficulty, if he introduces the ma- 
chines of others, of determining what shoes are operated upon by such 
machinery and what by the défendants' machinery ; but is there rea- 
son for denying to the défendants the right to invoke the exclusive 
use clause merely as a means of securing to themselves their royalty 
upon the entire work of that kind done by the manufacturer? 

Hère, undoubtedly, is a chance for a decided différence of opinion 
between the large manufacturer and the Shoe Machinery Company 
as to what part of the business success should be attributed to the 
défendants' patented machinery and what to the business ability of 
the shoe manufacturer, and for decided différence of opinion as to 
whether the claim of the Shoe Machinery Company to a royalty on 
ail the work of a particular kind is reasonable. And hère seems to be 
the only situation in which any question of the reasonable character 
of the exclusive use clause can arise. The terms, however, were fixed 
at the beginning, while both parties were f ree to contract or not. The 
machinery was installed with full notice that the lessee's right to its 
rontinued use was subject to the right of the Shoe Machinery Com- 
pany to insist upon having royalties for ail the work or to remove its 
machines if the lessee refused, as he has the right to do, to continue 
on that basis. 

There is hère no question of restraint of the trade of the shoe man- 
ufacturer, and no question whether a restraint of trade is reasonable 
or unreasonable. The lessee has contracted away no right which, but 
for the contract, he might freely exercise. The défendants stand 
ready to supply the manufacturer with machinery for the profitable 
carrying on of his trade. The shoe manufacturer has a full right to 
choose, and if the exclusive use clause is invoked is free from ail ob- 
ligation under his lease. 

Furthermore, a contract providing that a manufacturera business 
be carried on with machinery entirely adéquate for the conduct of his 
trade, and which is the best machinery known for the purpose, does 
not injuriously affect him or the public. The reasons which underly 
the rule of public policy that forbids contracts in restraint of trade 
are absent. 
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A contract, requiring the use of certain machinery in a manufac- 
turing business, between one who is to carry it on and one who is to 
furnish capital, or his own property tangible or intangible as a means 
for carrying it on, is a provision "for the prosecution of the business 
in a particular mode and not for its restraint." See Kinsman v. Park- 
hurst, 18 How. 289, 293, 15 L. Ed. 385 ; Chicago, St. L. & N. O. R. Co. 
v. Pullman, 139 U. S. 79, 89, 11 Sup. Ct. 490, 35 L. Ed. 97. 

This cannot be treated as a pétition for the reformation of contracta 
made between the défendants and the shoe manufacturers. An ap~ 
peal to the public policy evidenced by the Anti-Trust Act cannot be 
made to extend the rights of the shoe manufacturers, under their con- 
tracts. There being no restraint of his trade, the United States shows 
no ground for intervention on behalf of the shoe manufacturer. 

The "additional machinery clause," though not included in the gov- 
ernment's définition of a tying clause, requires a brief considération. 

This is a contract by the lessee that, if he has work for more ma- 
chines than were first installed, he will take from the défendants such 
additional machinery of the same kind as is necessary for doing ail his 
work of a particular kind. This was an, old form of contract in use 
before the consolidation, and to some extent afterwards, though aban- 
doned some time before the filing of the pétition. 

The grounds upon which the exclusive use clause is held reasonable 
support this clause also. The exclusive use clause, however, represents 
the présent policy of the Company. 

The "full capacity clause," by which the lessee agrées to use défend- 
ants' leased machinery to its full capacity so far as he has" work for 
which it is capable of use, has already been referred to. The direct 
purpose of this is to secure a substantial amount of royalties. It is in- 
consistent with the use of the machines of others, but of this no just 
complaint can be made. Having a license for the use of patented 
inventions, the lessee must pay the agreed considération, and if the 
licensor insists he must pay it whether he in fact uses the machinery 
or not. 

The agreement to use to full capacity is auxiliary to the purpose of 
fixing the gross amount of royalties. It relates to machines with a 
recording mechanism which shows the number of shoes operated upon. 
Upon a breach of the agreement to use to full capacity it is difficult to 
see that there could be any basis for damages other than the amount 
of royalties that would hâve been paid had the machines been so used. 
An alleged breach of a somewhat similar provision for determining a 
quantity upon which royalty was to be paid was held not to be an in- 
dependent cause of action ; the provision being merely a subordinate 
part of an agreement to pay royalties. Jobbins v. Kendall Mfg. Co. 
(D. C.) 196 Fed. 216. See, also, In re O'Gorman Co. (D. C.) 195 Fed. 
650. 

But the gênerai impracticability of determining the amount due, ex- 
cept in the way contemplated, fully justifies the provision for a can- 
cellation of the lease upon a discontinuance of the use of the machine 
and the production of the proper record. 

The United States concèdes that if the "full capacity clause" stood 
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alone, thereby requiring the use of the leased machine alone as long as 
it could perform ail work of that kind which the lessee had to do, it 
would be subject to little criticism. The objection is to its use in con- 
junction with the "exclusive use" or "additional machinery" clause. 
This conjunction of clauses, it is said, inserted in a large number of 
leases, shows a policy to force or create in the défendants the power to 
force its lessees to use exclusively machines of that class. This it is 
asserted is unlawful. 

But the mass of leases has, in this respect, no cumulative effect upon 
the shoe manufacturer, for each lease taken singly gives to the lessee 
notice that his right to use may be terminated if he fails or ceases to 
use exclusively. The question as to him is whether such a réservation 
of right made by the lessor of patented machinery is unlawful. 

If there is any "force" exerted upon him, it is from his lease alone, 
and not from the mass of leases taken by others, and, as we hâve seen, 
is merely the resuit of a limited grant made by a patentée, who may re- 
fuse him any right of use. But hère, as we hâve seen, is nothing that 
can justly be deemed coercion. 

Complaint is also made in behalf of the shoe manufacturer that the 
term of the licenses is too long — 17 years — and it is said that this period 
is regardless of the terms of the patents. Allégations were made that 
thèse long terms were fixed for the purpose of tying up by contract 
what would soon be f ree from control through letters patent. It is true 
that the United States referred to certain licenses which ran beyond 
the terms of any patents mentioned in them. The évidence shows, 
however, that the leased machines were, as matter of fact, protected 
by letters patent throughout the period of the leases. Seventeen years, 
of course, is the term of a patent. Nothing is more common in agree- 
ments concerning patented inventions than to contemplate and provide 
for improvements. The shoe manufacturers who hâve assented to this 
period cannot complain of it. They hâve secured very valuable rights 
at a very reasonable sum for a long period of years. The history of 
the company and the expérience of the manufacturers, who hâve not 
been required to sink their capital in machinery which, as the évidence 
shows, will afïord them no banking crédit, shows no just cause for 
complaint as to the length of the contracts* The évidence shows that 
full value has been furnished by the défendants for the royalties which 
they hâve received. 

In considering the reasonableness, as between the défendant compa- 
ny and the shoe manufacturer, of a long term contract, we must look not 
alone to the fact that the shoe manufacturer may be bound for a long 
term. It is a case of reciprocal obligation, for the shoe manufacturer 
is bound for no longer period than that for which the défendants, upon 
a just construction of the lease contracts, are also bound. The re- 
quirement of use to full capacity, so far as the manufacturer has work, 
and the exclusive use or additional machinery clause, impose upon the 
défendants the corresponding duty to furnish machines and the shoe 
manufacturer is relie ved from his obligation unless the défendants 
supply him with the means for fulfilling it. 

It has been suggested that the terms of thèse contracts may be in- 
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definitely prolongée! by furnishing additional machines only for new 
periods of seventeen years. Apparently there is no force in this sug- 
gestion ; for a failure of the défendants to f urnish what was necessary 
for carrying out the requirements of the contract, or the refusai to do 
so except on terms inconsistent with the original contract, would release 
the lessee from his obligation. 

The insistence of the défendants upon the taking at the outset of an 
amount of machinery adéquate for a lessee's entire work is, as we liave 
said, unquestionably within their right. When additional machinery is 
sought, and the défendants insist upon the same gênerai terms, their 
right to do so cannot be abridged by the fact that there lias been a pre- 
vious installation of machines. The policy is not altered from that 
of which the lessee was apprised at the outset. 

The cancellation clauses, however, provide a practical means of 
escape for those who consider the term too long. They may instalî 
othér machinery and run the chance, and if the machinery so installed 
is satisfactory they may use it for their full equipment when the ma- 
chines of the défendants are removed. 

It is contended for the défendants, and there is évidence in support 
of such contention, that the actual practice of the Shoe Machinery 
Company is not fairly represented by référence to the literal terms of 
the leases, but that it is miich more libéral, and that it is customary 
to make modifications in particular cases. 

The gênerai policy of the company has been clearly brotight to the 
attention of its lessees, and was exercised fairly and reasonably in 
those spécifie instances which the United States has brought to our at- 
tention. 

It is stated upon the brief of the United States that the record shows 
that a number of the largest shoe manufacturer in the United States, 
lessees of défendants, are dissatisfied with their System of leasing. 
A number of thèse gentlemen hâve testified before us as to their very 
large production of shoes. They made no claim that the leases of which 
they complain hâve not furnished them with machinery entirely adé- 
quate for their business. Though the argument of the United States 
has urged upon us the unfortunate position of a shoe manufacturer 
after he has entered into contract with the Shoe Machinery Company. 
and déplores his supposed obligation to use the défendants' machinery 
throughout the contract period, yet thèse very intelligent gentlemen 
cannot be regarded as objects of unjust oppression or coercion, unless 
that term be used in the very loose sensé which was rejected by the 
Suprême Court in the case of Coppage v. Kansas, 236 U. S. 1, 35 Sup. 
Ct. 240, 59 L. Ed. — , January 25, 1915. 

The hardship to a manufacturer if, during this long period, there 
• should corne upon the market superior machinery has also been urged. 
During the period of the leases no such situation has apparently arisen.- 
This argument was very sensibly dismissed in the United Shoe Ma- 
chinery Co. v. Brunet, [1909] A. C. 330, as based upon too remote a 
contingency. Such contingency was within the purview of the parties; 
at the time they entered into the contract, and the choice of the re- 
stricted instead of the independent form of lease would seem to indi- 
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cate that the practical value of being able to meet it was not considered 
by the shoe manufacturers greater than the amount of the initial pre- 
miums for independent machines. A business contract, like a statute, 
is not to be upset "upon hypothetical and unreal possibilities if it would 
be good upon the facts as they are." Pullman v. Knott, 235 U. S. 23, 
35 Sup. Ct. 2, 59 L. Ed. — . 

Ashas been said, the Sherman Act was not designed to relieve par- 
ties from the obligation of contracts fairly entered into. It cannot be 
invoked in this case to abridge the right of contract in order to estab- 
lish what Justice Holmes terms "the equality of position between the 
parties, in which the liberty of contract begins." Coppage v. Kansas, 

236 U. S. 1, 35 Sup. Ct. 240, 59 L. Ed. . Hère the parties stand 

upon terms of entire equality. The large shoe manufacturers and the 
défendants seem to differ as to what are fair and reasonable terms, 
but the Sherman Act cannot be invoked to settle a trade dispute of 
this character between such parties. 

To justify interposition in behalf of the public it must appear that 
the interests are those of the public generally, as distinguished from 
those of a particular class. The législature may not, in the guise of 
protecting the public interests, arbitrarily interfère with private busi- 
ness. Lawton v. Steele, 152 U. S. 133, 137, 14 Sup. Ct. 499, 38 L. Ed. 
385. The rules of public policy which make a given contract void are 
not to be extended arbitrarily. Baltimore & Ohio v. Voigt, 176 U. S. 
498, 505, 20 Sup. Ct. 385, 44 L. Ed. 560. 

There remains to consider upon this branch of the case, and as di- 
rectly bearing upon the reasonableness of thèse contracts, the im- 
portant fact that a very large number of very intelligent and compétent 
men, heads of manufacturing establishments, hâve independently ac- 
cepted thèse terms. The large number of leases is strong évidence that 
upon the whole the ternis are reasonable, and that the requirements 
from the lessee, of which complaint is made, hâve not been regarded 
as more than could be advantageously accepted. Such manufacturers 
hâve had free option to manufacture boots and shoes of other kinds. 
They may hâve from the défendants by purchase, if they like, the as- 
sistance of some 170 machines from their gênerai department. They 
may hâve manufactured for them, if they see fit, those commercially 
practicable welters and stitchers upon which patents hâve expired, or 
they may manufacture largely by hand methods. It must be remem- 
bered that the défendants' machines are largely labor-saving devices. 
The situation is not that of a monopoly, and the case of the United 
States upon that aspect has completely broken down. Thèse contracts 
which the United States attacks, moreover, give to the lessees, many 
of whom seem entirely satisfied with them, very valuable rights. Noth- 
ing more impractical can be imagined than the prayer of the pétition 
that thèse contracts should be canceled. To restore the parties to the 
original situation would probably resuit merely in agreements which 
would meet the objectioTô of the United States, and would yet be in 
substance the same Payment of royalties according to use necessarily 
involves some provision as to the amount of use. The exclusive use 
clause can only be criticized as requiring too much use, and theref ore 
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too high a price. It is, after ail, a question of price, and the right of 
the défendants to fix their priées covers so many différent modes that 
if this particular mode of payment is found objectionable, other modes 
less convenient, but accomplishing the same resuit, could readily be 
adopted. 

The United States also objects to the fact that certain auxiliary ma- 
chines for use in conjunction with the Goodyear welter and stitcher 
are supplied only to those who take the Goodyear welter and stitcher. 
Thèse auxiliary machines are supplied without royalty, and for the 
purpose of increasing the production of the welter and stitcher; but 
there is no proof that the combination affected thèse. The right of a 
person to promote the sale or use of one class of goods by giving also 
other goods or tokens for goods, though it lias been attacked by légis- 
lation, has been upheld in décisions which hold such législation by a 
state unconstitutional. Van Deman & Lewis v. Rast (D. C.) 214 Fed. 
827, 833; Little v. Tanner (D. C.) 208 Fed. 605, 610; State v. Dalton, 
22 R. I. 77, 46 Atl. 234, 48 L. R. A. 775, 84 Am. St. Rep. 818. 

The rule that a decree cannot be made which injuriousîy affects 
the rights of third parties would seem to require that before the court 
in any event could proceed to a decree to annul thèse leases the lessees 
should be before the court as parties. Minnesota v. Northern Secu- 
rities Co., 184 U. S. 234, 235, 22 Sup. Ct. 308, 46 L. Ed. 499; Shield 
v. Barrow, 17 How. 130, 15 L. Ed. 158; Gregory v. Stetson, 133 U. 
S. 579, 10 Sup. Ct. 422, 33 L. Ed. 792. 

The Effect of the Leases upon Other Manufacturers of Shoe Ma- 

chinery. 

Hère we hâve to consider the effect of the mass of défendants' leases 
upon persons who are not parties to them, and who, therefore, hâve 
not entered into any contracts in alleged restraint of their trade. The 
inquiry must be, therefore, whether, by reason of the insertion in a 
large number of leases of those clauses of which the United States 
complains, compétition is suppressed to such extent as to tend to mo- 
nopoly of interstate commerce in a field which otherwise would be 
open to compétition. 

It is most important to observe that the pétition presented the leasing 
system as a part merely of a gênerai plan of monopoly. The main 
brief of the United States so treated it. 

The subject-matter to which thèse leases relate is a part only of 
the machinery dealt in by défendants. The supposed field of monopoly 
has now shrunk so that it is much narrower than the gênerai field of 
shoe machinery, or of shoe machinery for the bottoming of shoes by 
stitches or otherwise, in which field it appears that there never has 
been a monopoly, but always active compétition between défendants' 
machines and other machines. 

The supposed monopoly, or suppression of commerce, relates to 
machines for performing a part only of the large number of opéra- 
tions necessary to complète a shoe. The leases relate to machines pro- 
tected by patents; many of them were originated and first put upon 
the market by the défendants. Many of thèse machines hâve such in- 
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dividuality that there are no others which perforai the same function, 
or with which they could be classed. 

With articles of common production the existence of competitors 
may be assumed ; but hère no such assumption is admissible. 

If the question hère is whether the leases hâve the effect of unlaw- 
fully excluding competitors from interstate commerce in shoe ma- 
chinery, we must at the outset inquire in a gênerai way as to the prés- 
ent or possible existence of competitors. In United States v. Winslow, 
it was said: 

"The machines are patented, making them is a monopoly in any case, the 
exclusion of competitors from the use of them is of the very essence of the 
right conferred by the patents (Paper Bag Patent Case, 210 TJ. S. 405, 429 
[28 Sup. Ot. 748, 52 L. Ed. 1122]), and it may be assumed that the success of 
the several groups was due to their patents having been the best." 

As the subject-matter of the leases is patented machinery, the pre- 
sumption is that there are no competitors who can offer the same ma- 
chinery. Whether there are competitors able to supply other kinds 
of machinery, patented or unpatented, which can be used for work of 
the same gênerai description as that for which défendants' patented 
machines are adapted and used is matter of conjecture. 

The competitor who is excluded from supplying the défendants' les- 
sees, because the lessee is compelled to choose between his machines 
and the défendants' machines, may be, and as to many of the machines 
is likely to be, an imaginary being. 

It appears, however, that for some of the opérations for which the 
leased machines are adapted there are upon the market machines made 
by other manufacturers, and that in a gênerai sensé there are com- 
petitors. 

To détermine how far the leases hâve had the actual effect of ex- 
cluding competitors, it would be necessary to consider in much détail 
the spécial subject-matter of the leases, the dates of patents, and the 
spécial and peculiar opérations performed by the machines. 

The défendants insist that in order to meet a charge so much nar- 
rower than that of the pétition it would be necessary for them to offer 
évidence as to each unit, and to prépare a défense of an entirely différ- 
ent character from that required to meet the pétition; and this seems 
probable. We may, however, refer to a few considérations of a gên- 
erai character. 

In the first place, we must make a clear distinction between that 
which undoubtedly the défendants hâve the right to do and that which 
it is said may improperly affect competitors. 

As owners of patented machinery and as manufacturers of ma- 
chinery, whether patented or unpatented, they hâve the right to supply, 
to the best of their ability as many customers as can be induced to take 
their machinery. They hâve the right, for the reasons which we hâve 
stated, to enter into long term contracts with shoe manufacturers for 
the use of their patented machinery throughout the terms of the pat- 
ents. Merely as manufacturers they hâve the right to enter into long 
term contracts for supplying their machine equipment to those who 
are willing to agrée to long term contracts. 
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That, irrespective of the question of patents, a long term contract, 
15 years, with exclusive rights, was not in gênerai restraint of trade, 
and was not void as against public policy, was deterniined in Chicago, 
etc., R. R. Co. v. Pullman Car Co., 139 U. S. 79, 89, et seq., 11 Sup. 
Ct. 490, 35 h. Ed. 97. 

The United States relies greatly upon United States v. Reading Co., 
226 U. S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243, and seeks to establish an 
analogy between the so-called "65 per cent, contracts" in that case and 
the large number of contracts of the défendants with shoe manufac- 
turers in this case. But the resemblance between the Reading Case 
and the présent case lies only in the fact that in each is a large number 
of contracts. In the Reading Case an existing and defmite supply of 
coal was monopolized, and a defmite part of that supply was monopo- 
lized through the 65 per cent, contracts. In this case, so far as the 
leases are concerned, there is no question of monopolizing an existing 
supply. The monopoly, if any, is a monopoly of customers for machines 
for performing the particular opérations to which the leases relate. 
The complaint is that défendants' customers are so bound by the leases 
that they are no longer customers for other manufacturer of shoe 
machinery. 

The monopolizing of a defmite and limited supply of a commodity 
and the monopolizing of customers for machines for performing cer- 
tain opérations in the manufacture of shoes are as far apart as possi- 
ble. The number of customers, or possible customers, for shoe ma- 
chinery has been very largely increased during the life of the défend- 
ant company. Many of thèse customers were first induced to be cus- 
tomers for shoe machinery by the fact that machine equipments were 
offered them adéquate for the establishment of a manufactory of shoes. 
The customers are not a fixed quantity. They comprise such persons 
out of the entire population of the United States as may be induced to 
engage in a manufacturing business by knowledge that they can pro- 
cure adéquate machinery for that purpose on suitable terms. 

We must take into considération not only natural persons, but also 
those artificial persons easily created under gênerai laws of incorpora- 
tion for the conduct of any enterprise requiring a considérable amount 
of capital. A large number of shoe manufacturers concerning whom 
there is évidence in this case are corporations, and the leases relate to 
the activities of corporations. The individuals who are stockholders 
or officers of such corporations may in new corporate forms engage 
in shoe manufacture. 

Upon the face of it any undertaking to monopolize such an unde- 
fined field as that of customers for shoe machinery seems impracticable. 
. Counsel for the United States inquire what possible hope there is 
for other manufacturers to deal with the customers of the Shoe Ma- 
chinery Company, so long as their leasing contracts prevail. This in- 
quiry would be substantially the same if ail those provisions in the 
leases to which objection is made were stricken out. 

Assume the existence of a large body of leases for only the period 
of patents and requiring merely payment for a right to use, but with 
the additional machinery clause, the exclusive use clause, and the pro- 
hibitive clause omitted; the inquiry would still be the same. It may 
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be said, however, that with thèse clauses in it is somewhat more diffi- 
cult to deal with a customer who lias secured from défendants either 
a complète or partial equipment. 

The exclusion from trade which results from the fact that many 
customers are supplied cannot be complained of by the United States. 
The complaint must be limited to such exclusion as results from the 
clauses objected to. 

Perhaps the simplest way of treating the leases in this connection is 
to consider whether if the défendants had agreed in express terms to 
furnish for 17 years entire equipments for shoe factories, and the 
shoe manufacturers had agreed to operate thèse equipments exclusively 
for that period, this could be condemned. 

The true effect of the leases is much less than this, but if such agree- 
ments can be condemned it must be upon the theory that both the de- 
fendants and the shoe manufacturers hâve lost the freedom of con- 
tract which existed before the Sherman Act, and that contracts ad- 
vantageous to both, and agreed upon by both, are invalid because they 
take customers out of the market. 

The Sherman Act seeks to maintain compétition as a means to the 
end that trades may be made and closed, and not to forbid contracts 
in order that compétition for particular customers may be perpetually 
maintained. 

A public auction afïords perhaps the fairest means for compétition, 
but when the hammer falls the purpose for which the public auction- 
eer was employed is accomplished ; compétition has achieved its end — 
a binding contract. 

If, between the parties, the contract is fair and has relation to the 
considération which each is to render, if nothing which has no relation 
to this is inserted, the contract must be upheld, even though it may de- 
stroy a third person's chances for compétition. We must find in the 
leases, or in the conduct of the défendants in offering them, or in en- 
forcing them, something which "transcended what was necessary to 
protect the use of the patent or the monopoly which the law conferred 
upon it." Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 
48, 33 Sup. Ct. 9, 57 h. Ed. 107. 

If, for the sake of the competing manufacturer of shoe machinery, 
it was sought to obviate the objection that the leases are too long, a 
réservation to the shoe manufacturer of a choice to terminate his lease 
at any time would seem to be ail that could reasonably be asked. If 
allowed an opportunity to choose at any time between the machines 
he has taken and the machines of others, this should answer the ob- 
jection to the length of the leases. 

But the shoe manufacturer has such a choice. 

The exclusive use and cancellation clauses serve to facilitate this 
choice and not to prevent it. If the défendants exercise their rights 
under thèse clauses he is fred completely, and thus becomes a pos- 
sible customer for a competitor. If the défendants do not exercise 
their rights, he continues bound by his agreement for the payment of 
royalties; but, subject to this, he may, as we hâve seen, without action- 
able breach of contract, install at once the machinery of others. 
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The contention of the United States that it is unlawful to make the 
shoe manufacturer, by the exclusive use clause, choose between the de- 
fendants' machines and other machines, we hâve seen cannot be sus- 
tained on behalf of the shoe manufacturer. Nor can it be sustained on 
behalf of the manufacturer of shoe machinery, for it opens to him 
a chance for compétition. AH cancellation clauses if exercised are in 
one way favorable to him. They are unf avorable only so far as the shoe 
manufacturer may désire to retain the machinery of the défendants. 

In reality what stands in the way of a competitor is the désire of 
the shoe manufacturer to retain his rights under the leases. If com- 
pelled to choose he will choose the défendants' machinery, and thus the 
défendants, upon such choice, will win in compétition. 

It is quite true that when a shoe manufacturer lias installed several 
machines under the prohibitive leases the extra cost of changing ail his 
prohibitive leases for independent leases may be so considérable that 
compétition is difficult. He has taken the machines as a group, and one 
who has not a group to offer in substitution has little practical chance 
to compete. But a competitor must be able to compete. If leases for 
machines for use as a group are offered and accepted for sound busi- 
ness reasons, and if, because of the greater productivity of a group 
and of the less cost of maintenance, better priées can be made, the 
défendants and the shoe manufacturers need not forego the making 
of such contracts for the sake of possible competitors who may hâve 
only single machines to offer. Contracts for large equipments of ma- 
chinery, furniture, and other articles are too common to be condemned 
for such reason. 

The United States treats the question of the leases rather as an ab- 
stract or verbal question than as a practical question, or a question of 
substance. The grouping of machines, each protected by one or more 
distinct patents, is treated as a mère artifice for making one machine 
aid another in a trade for machinery. 

The assumption that it is highly désirable that the shoe manufac- 
turer should be at liberty to group the défendants' machines with such 
other machines, taken from other manufacturers, as he may sec fit, 
ignores the fact that, though machines may be treated in the Patent 
Office as separate, in a shoe factory the machines hâve a very definite 
mechanical relation to each other, and to the particular method of mak- 
ing a shoe. The grouping of machines in order that some may aid 
others in turning out a product affords a sufficient mechanical reason 
for installing them as groups, and a sufficient business reason for deal- 
ing with them as groups. 

That there are sound mechanical and business reasons for grouping 
together machinery as it is grouped by a séries of prohibitive leases is 
abundantly established. The United States fails to show that the 
grouping of the machines is in fact made merely as an unlawful artifice, 
and not because of sound mechanical and business reasons. It has re- 
ferred to certain leases in which there appears to be no necessary me- 
chanical relation between some of the machines grouped. Thus to a 
limited extent it may be true that the grouping is for the purpose of 
trade or of contract, rather than because of the close relation of the 
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machines in process of manufacture; but this is insufficient to show 
that the principal purpose was not, as is contended by the défendants, 
to secure by efficient coopération of machines a larger production of 
shoes. 

A contract for a group of related machinery, or for a supply of 
machines, not immediately related, but used only in separate mechan- 
ical steps of a manufacturing business, is an entirely proper and nor- 
mal contract. The matter cannot be better stated than by Tudge Put- 
nam in United States v. Winslow (D. C.) 195 Fed. 578, 592 : 

"It seems to be impossible to deny that the combination of various éléments 
of machinery, ail relating to the same art and the same school of manufac- 
tures, for the purpose of constructing economically and systematically, and 
of furnishing" any customer, the whole or any part of an entire System, is 
in strict and normal compliance with modem trade progress ; as also it mlght 
be in strict compliance with modem progress to limit the manufacture and 
supply to certain détails, as, for example, steam gauges, wheels for railroads 
cars, or axles for steam locomotives, without furnishing anything else, al- 
though by so doing, the manufacturer of détails becomes able to command the 
entire marliet. It is absolutely normal, and in accordance with the rightful 
demand of tte market, for any dealer to supply mère détails or an entire 
System of machinery, according as his customers may désire." 

It may be admitted that the inducements offered by the United Com- 
pany in the complète or partial installation of a machine equipment 
on terms which relieve the manufacturer f rom the expense of an initial 
payment and from the loss by détérioration, make it a very formida- 
ble competitor. It may be assumed that the difficulty of introducing 
competing machines into f actories so supplied is very great ; but that 
this difficulty arises from the insertion of clauses in the leases which 
were directed at competitors, and were not inserted for the purpose of 
defining and securing a reasonable compensation to the défendants for 
the use of their patents and machinery, has not been made to appear. 

The main purpose, to insure such permanency of the relation be- 
tween lessor and lessees as has been agreed upon, being legitimate, and 
the judgment of a large number of practical men who hâve separately, 
and without concurrent action, accepted what was offered them by the 
United Company upon the terms offered, being the best proof of the 
reasonableness of thèse terms, we must hold that the difficulty of a 
competitor arises from the fact that customers are already supplied 
rather than from any provisions designed to hold thèse customers to 
what they hâve agreed to, or which provide for the termination of the 
leases and the freeing of the manufacturer from his contracts with the 
United Company. 

The free field in compétition to which a new manufacturer of shoe 
machinery is at this date entitled is not a field where there is no prior 
art, nor where the shoe manufacturers are unsupplied with machinery, 
nor where there is an unsatisfied demand for machinery in every fac- 
tory. One who goes into a field of manufacture already occupied must 
expect to find factories so fully equipped that they are no longer cus- 
tomers. 

Counsel for the United States do not, however, sufficiently recog- 
nize the différence between the commercial situation relating to pat- 
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ented articles and that relating to articles of gênerai production. The 
inventor seeks to displace by invention inferior methods, and such dis- 
placement is encouraged by giving to the patentée a free field for his 
invention, and by giving him the right to offer it upon such terms as 
he may induce the public to accept. During the period of monopoly 
he may establish a good will which will give him after the expiration 
of his patents a formidable advantage in compétition over imitative 
manufacturers. Frequently this good will and the development of his 
business may be such as to practically and lawfully exclude compéti- 
tion after the expiration of his patents. When a thing is so success- 
fully accomplished and perfected as to satisfy ail requirements, fur- 
ther invention in that field is often discouraged. The manufacture of 
complicated machines, in order to be profitable, must be on a large 
scale and by an organization having mechanical skill. 

The défendants saw before them a large field for the business of 
supplying labor-saving machines to shoe manufacturers. They saw, 
as was expressed in a circular of the Goodyear Shoe Machinery Com- 
pany, dated February 8, 1889: 

"The great «avantages to be seeured by the control In one corporation, both 
in the United States and in foreign countries, of the most efficient types of 
shoe machinery." 

This circular, instead of affording évidence of an improper purpose, 
shows a plan whose development has been of great advantage to the in- 
dustry of shoe making, and which has been determined to be lawful 
by the Suprême Court in United States v. Winslow, 227 U. S. 202, 217, 
33 Sup. Ct. 253, 57 L. Ed. 481. 

It was but natural that a company dealing with shoe manufacturers, 
in respect to a device for labor saving upon one opération of shoe 
manufacture, should extend its business so as to be able to supply la- 
bor-saving devices for other distinct opérations. As the opérations in 
making a shoe are said to be 150, more or less, it was a natural develop- 
ment, after effecting a saving in one opération, to invent mechanical 
means for saving in other opérations. Instead of closing the door to 
invention, invention in the art of shoe machinery was thus greatly de- 
veloped and greatly encouraged. 

A company of sufficient capital to f urnish a large line of labor-saving 
devices for différent opérations in shoe making, which devices must 
necessarily be more or less related to each other, would properly strive 
to furnish, not only single machines, but groups of machines, or an 
entire machine equipment. The enterprise of the défendants in de- 
veloping and occupying a field in this way rendered it impossible, of 
course, for any subséquent organization to hâve the advantages of an 
unoccupied field. It is impossible to believe that the défendants' equip- 
ment is in so many shoe factories for any other substantial reason than 
the merits of what they hâve had to offer. To say that this is due, in 
any substantial degree, to the fact that its leases run beyond the terms 
of patents, or because of the exclusive use, prohibitive, or cancellation 
clauses, rests largely, if not entirely, upon assumption. But that the 
business of thèse défendants rests upon the lease provisions objected 
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to in such a substantial amount as to constitute any factor of indépend- 
ant force in securing or maintaining a monopoly does not appear. 

The clauses objected to are ail subordinate and auxiliary to main- 
taining rights, which unquestionably belong to the défendants, to charge 
their own priées and to choose as customers those who will pay those 
priées. 

The attack of the United States is not upon thèse rights, but upon 
the particular mode in which they hâve sought to exercise them. Other 
modes, such as the requirement of arbitrary payment for the full pe- 
riod of the patents, would escape ail such attacks. The attack arises 
from the attempt to adjust the payments to the amount of use which 
particular manufacturers may hâve for the patented inventions. 

The défendants very f orcibly contend that no decree for the United 
States can be based upon the leases alone, as an independent ground 
for relief, for the reason that the leases were presented merely as parts 
of a gênerai plan of monopoly. They in turn rely upon United States 
v. Reading Co., 226 U. S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243 ; but to 
show that the pétition cannot be sustained under the first section of 
the Anti-Trust Act, and insist also that the question whether the leases 
are contracts in restraint of trade cannot be determined because the 
lessees hâve not been joined as parties, and are not before the court. 

They further insist that the subject-matter of the leases is substan- 
tially différent from the subject-matter of the pétition, and requires 
that the défendants be given an opportunity to introduce spécifie évi- 
dence as to the différent patents and différent machines. 

The défendants during the trial hâve waived no rights in respect 
to thèse contentions. 

In view of the f act that my conclusions upon the merits of the lease 
question are favorable to the défendants, I pass thèse objections with- 
out a décision upon their validity. 

In view of the full discussion of the other portions of the case by 
my Associates, I need only state my gênerai concurrence in their con- 
clusions, and that I concur in ail respects in the opinion of Judge 
DODGE upon the lease question, as well as upon ail other questions 
in the case. 



In re INTERNATIONAL MINERAL CO. 

(District Court, D. Connecticut April 19, 1915.) 

No. 2033. 

1. Bankkuptcy <®=>269 — Sales by Trustée— Rescission. 

A trustée in bankruptcy entered into an option agreement with T. for 
the sale of the bankrupt's interest in certain talc quarries to the A. Co., 
to be organized by T., which company was to exécute a mortgage to secure 
bonds which, with the exception of bonds in the sum of $15,000, were to 
be sold and the proceeds paid to the trustée. Such option having lapsed, 
a new option agreement, with the approval of the référée and a committee 
of the creditors, was made for the sale of the property to the A. Co. for 
$70,000, $7,500 to be paid by a specified date, and the balance to be se- 

<Si»For other cases ses same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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cured by bonds secured by a mortgage, the trustée to convey only suon 
title as he had. The petitioners, acting for a syndicate, agreed to furnisfa 
T. the $7,500, for which they were to be repaid $15,000, and as security 
were to receive bonds in the sum of $250,000 and stock of the A. Co. The 
trustée had no knowledge of tins agreement. The trustée, T., oue of the 
petitioners, and others met for the purpose of paying the $7,500, and it 
was then agreed that bonds in the amount of $25,000 were to be retained 
from those delivered to secure the trustée. Certifled checks for the $7,500 
were given the trustée, and he signed a receipt agreeing to hold them in 
escrow until delivery of the deed, and to hâve the option contract 
amended to permit the rétention of bonds in the sum of $25,000. There 
■ was no agreement between him and the petitioners, and he intended 
to deal solely with T. and the offlcers of the A. Co. The trustée de- 
posited the checks in his account as trustée, and they were paid. The 
change in the option agreement was not approved by the référée or the 
creditors' committee, and a new agreement, providing for the rétention 
by T. of bonds in the sum of only $15,000, was executed, under whieh a 
conveyance to the A. Co. was made and delivered to a trust company as 
required by the option. The petitioners knew of the new option agree- 
ment, but never demanded the return of the $7,500 until nearly three 
years after the conveyance, and the property in the meantime had be- 
come subject to attachments in suits by creditors of the A. Co. Held, 
that the petitioners were not entitled to the return of such money, as 
the trustée took the checks burdened with no trust, especially as they 
were certifled checks, and the équivalent of cash, and the provision that 
they were to be held in escrow was ineffective, as they were delivered to 
the payée therein named, and the delivery could not be conditional, but 
was either absolute or void, and, there being no agreement that they 
should be returned if the agreement evidenced by the receipt was not 
carried out, the failure to secure the approval of such agreement by the 
référée and creditors left the old option in force. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. ®=269.] 

2. Bankruptcy <S=269 — Sales bt Trustée— Kescission. 

There was no fraud on the part of the trustée in transferring the 
checks to his account as trustée, as he did no more than he had a right 
to do, and was under a duty to the creditors of the estate to do, es- 
pecially in view of Gen. St. Conn. 1902, § 4356, which is declaratory of the 
common law, and which pro vides that a check must be presented for 
payment within a reasonable time after its issue, or that the drawer will 
be discharged from liability thereon to the extent of the loss causée! by 
the delay. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. <S=>269.] 

3. Bankruptcy ■©=^269 — Sales by Tbustee—Rescission— "Lâches" — "Equi- 

table ESTOPPEL." 

It being impossible, by rescinding the transaction and returning the 
considération received by each party, to place both parties in the same 
situation as when the contract was made, the failure of the petitioners 
to rescind promptly, unconditionally, and unevasively, whether regarded 
as "lâches," which consists in inexcusable delay in asserting a right, in- 
excusable négligence, and inattention to one's interests, or "équitable 
estoppel," involving conduct inducing another to believe and act to his 
préjudice, defeated a rescission, especially as the contract was made 
with T., and not with the petitioners, who merely loaned money to T. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. ©=269. 

For other définitions, see Words and Phrases, First and Second Séries, 
Estoppel in Pais ; Lâches.] 

«jfcZjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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4. Equity <S=»158 — Estoppel ©=110 — Lâches — Nécessité of Pleading. 

A court of equity, in its discrétion, may deny relief on the ground of 
lâches or équitable estoppel, though neither is pleaded as a défense. 
[Ed. Note. — For other cases, see Equity, Cent. Dig. § 395; Dec. Dig. 

<S=15S;. Estoppel, Cent. Dig. § 300; Dec. Dig. <S=>110.] ' 

In Bankruptcy. In the matter of the International Minerai Com- 
pany, bankrupt. On pétition for review of an order of thé référée 
denying the application of Frank W. Cavanaugh and another for the 
payment to them of money in the trustee's possession. Order afnrmed. 

Marvin M. Taylor, of Worcester, Mass., for petitioners. 
Ralph H. Clark, Arnon A. Alling, and John Q. Tilson, ail of New 
Haven, Conn., for respondents. • 

THOMAS, District Judge. This is a pétition to review an order 
of the référée in bankruptcy denying the right of Frank W. Cavanaugh 
and Paul Porter, members of thé' Massachusetts bar, to $7,500 held by 
the trustée of the International Minerai Company, a bankrupt corpo- 
ration, in a pétition filed by them under subdivision 7 df section 2 of 
the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 546 (Comp. St 
1913, § 9586). 

The order sought to be reviewed was entered on December 15, 
1913, and contemporaneously with the filing of this order the référée 
filed a written mémorandum in the form of a letter to the côuiisel 
for Cavanaugh and Potter and the trustée, respectively, setting oiit 
the reasons for the order, but made no detailed iïnding of facts or 
summary of the évidence. Hence a detailed statemeht of the facts 
found by the court is set out at length and is as follows : 

This corporation was organized under the laws of the state of, Maine, 
but its affairs and principal- business were conducted in this district. 
On June 15, 1908, it was adjudicated a bankrupt by the District' Court 
for this district, and on July 14, 1908, proceedings were had in which' 
Félix Chillingworth was appointed and qualified as its trustée. Mr. 
ChilHngworth continued to act as trustée until his death in Febrù- 
ary, 1914, and his successor was thereupon appointed, who accepted 
said trust and qualified and continued the duties of administeririg the 
estate until some time in July, 1914, when he resigned. Thereupon the 
présent trustée was appointed and qualified, and is now such trustée. 
The funds in controversy are now on deposit in the name of the trus- 
tée in an approved depository. 

Cavanaugh and Potter, who resided in 1 Worcester, began proceedings 
of review, and to that end filed this pétition ; but before the référée 
had filed any finding, other thàn the mémorandum ref erred to, lie died. 
His successor, acting under an order of the District Judge, entered 
upon the stipulation of counsel for the respective parties, thereupon 
transmitted ail of the proceedings had before thé référée, including 
a sténographie report of ail the évidence and the documents produced 
in évidence, or copies thereof . No question is made as to the finality of 
the referee's order denying the original pétition, excepting as it may 
be reviewed. 

©=»For other cases ses same topio 6 KEY-NUMBER in ait Key-Numbered Digests & Indexes 
222 F. — 27 
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The bankrupt corporation, at the time of said adjudication and 
for a considérable time previously, conducted talc quarries located at 
Moretown, Vt., and Ticonderoga, N. Y., and in connection with its 
business owned quarry properties made up of real estate and sundry 
interests therein and personal property at the places named. Follow- 
ing the adjudication, to wit, on October 12, 1908, Mr. Chillingworth 
entered into an option contract with one John W. Taylor for the sale 
of the interest of the bankrupt estate in said properties for a cash 
payment of $7,500, to be made on or before December 15, 1908. The 
terms of said option included a conveyance by said trustée, to be ap- 
proved by the référée and a committee of the creditors, to a corpora- 
tion which Taylor was to organize, and which, as soon as its organiza- 
tion was completed, was, in considération of the conveyance to it, to 
exécute a trust mortgage to secure an issue of bonds which were to be 
held by the New Haven Trust Company — with the exception of bonds 
of the par value of $15,000 — to be sold from time to time under certain 
conditions expressed in said option until a sum should be realized suffi- 
cient to satisfy ail of the allowed claims presented against the bank- 
rupt. Subsequently this option was extended by the agreement of 
the parties and expired unexecuted on May 1, 1909. 

In the meantime Mr. Taylor had effected the organization of this 
corporation, the American Quarries Company, under the laws of the 
state of Maine, with a capital stock of $2,000,000, and after such cor- 
poration was completed, on Marcri 24, 1909, Mr. Taylor appeared at a 
spécial meeting of the board of directors of the American Quarries 
Company held at Boston, and stated that he had facilities for acquir- 
ing ail of said bankrupt estate upon the payment to him or his repré- 
sentatives on or before July 1, 1909, of $8,000, and of $62,000 on or 
before December 14, 1909, and the issuing and turning over to him of 
2,000 fully paid shares of the capital stock of the American Quar- 
ries Company and the delivery to him of $350,000 of first mortgage 6 
per cent, coupon bonds of said company, secured by a trust mortgage 
upon the said quarry properties of the bankrupt corporation. 

Some six weeks later, on May 4, 1909, Mr. Chillingworth and Mr. 
Taylor executed an agreement whereby the latter released ail right un- 
der the option of October 12, 1908, and which had then expired, for the 
purchase of said bankrupt's estate from Mr. Chillingworth, as trus- 
tée, and on said May 4, 1909, with the approval of the référée and 
the committee of the creditors of the International Minerai Com- 
pany, Mr. Chillingworth entered into an option agreement with one 
Guy C. Holliday, who was acting in behalf of Mr. Taylor, for the sale 
of said property of said bankrupt estate to the American Quarries 
Company for the sum of $70,000, $500 of which was paid by said 
Holliday at the time of the exécution of said option, and $7,500 of 
which was to be paid on or before the lst day of July, 1909, the bal- 
ance of said purchase price, amounting to $62,000, to be secured by 
$985,000 worth of bonds of the American Quarries Company, thèse 
bonds to be secured by a trust mortgage of said properties depos- 
ited with the New Haven Trust Company. One of the terms of the 
option provided that Mr. Chillingworth was to convey to the American 
Quarries Company such title only as he might hâve as trustée to the 
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property described. On June 23, 1909, Cavanaugh and Potter, acting 
as trustées for certain subscribers to a syndicate agreement of that 
date, and for the purpose of raising the sum of $7,500 to be furnished 
Mr. Taylor, and to be paid by the latter to Mr. Chillingworth upon 
said conditions, entered into an agreement with Mr. Taylor and with 
the subscribers to the syndicate, pursuant to which the sum of $7,500 
subscribed was to be paid to Mr. Chillingworth by Cavanaugh and 
Potter upon receipt from the American Quarries Company of a bind- 
ing and valid agreement, guaranteed by Mr. Taylor, for the payment 
to Cavanaugh and Potter on or before July 1, 1910, for said sum of 
$7,500, the sum of $15,000, to secure which Cavanaugh and Potter 
should receive a bill of sale of 5,000 tons of marketable talc then ly- 
ing in piles at Moretown, Vt, and which was to be sold under certain 
conditions and the proceeds applied to the payment of the loan made by 
Cavanaugh and Potter. Mr. Chillingworth had no knowledge of this 
agreement or thèse facts until June 21, 1912, when Cavanaugh and 
Potter filcd their pétition demanding the turning over to them by Mr. 
Chillingworth of $7,500. 

Contemporaneously with this agreement, Cavanaugh and Potter, 
as individuals, made another agreement with Mr. Taylor, and of 
which Mr. Chillingworth was ignorant until June, 1912, pursuant 
to which Mr. Taylor agreed, among other things, to cause $250,000 of 
bonds or intérim receipts therefor, and $125,000 of the stock of the 
American Quarries Company, to be issued to Cavanaugh and Potter 
in order to enable them to better secure the subscribers to said syndi- 
cate agreement, Cavanaugh and Potter retaining absolutely for their 
services $150,000 of the bonds and $7,500 of the stock. A week 
later, on June 30, 1909, Cavanaugh and Potter, as individuals, made 
another agreement with Mr. Taylor, whereby the latter agreed that he 
would cause either Cavanaugh or Potter to be elected as a director 
of the American Quarries Company, and guaranteed that the salaries 
of the officers of said American Quarries Company should not ex- 
ceed certain sums therein specified until Cavanaugh and Potter, as 
trustées, had been paid $15,000, as specified in the syndicate agree- 
ment above referred to. Mr. Chillingworth had no knowledge of either 
of thèse agreements until June 21, 1912. 

On June 30, 1909, at the request of Mr. Taylor, Mr. Chillingworth 
went to Boston to receive the sum of $7,500 to be paid under the terms 
of the option agreement with Holliday, and which had been executed 
on May 4, 1909. It is clear, from the évidence, that at this time there 
was a definite understanding and agreement between ail of the parties 
concerned that Mr. Chillingworth's title as trustée to the property of 
the bankrupt should be conveyed to the American Quarries Company 
in exécution and performance of the option contract of May 4, 1909, 
entered into between Mr. Chillingworth and Mr. Holliday ; and it was 
also known at that time, and for a considérable time prior thereto had 
been understood by ail the parties interested, Mr. Taylor, Mr. Chilling- 
worth, and Mr. Holliday, that Mr. Chillingworth could not give a good 
title to a certain portion of the real estate in New York by reason of the 
pendency of a suit brought to foreclose a mortgage thereon, and which 
was then pending in the Suprême Court of New York. Cavanaugh and 
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Porter as early as September, 1909, had actual knowledge of this def ect 
in title. It was believed, however, by ail the parties, that upon appro- 
priate proceedings in the New York courts the cloud upon the title 
could be removed, and the understanding of Mr. Chillingworth, Mr. 
Holliday, Mr. Taylor, and the American Quarries Company was def- 
inite that Mr. Chiilirtgworth's deed of conveyance should ihclude only 
such title or équitable interest as he had in said property. 

When Mr. Chillingworth arrived in Boston on June 30, 1909, Mr. 
Taylor informed him that the sum of $7,500 to be paid was to be f ur- 
nished by certain parties from Worcester, who were to be interested in 
the American Quarries Company; that they would not arrive in Bos- 
ton until that afternoon, and that he (Taylor) desired to retain bonds 
to the amount of $250,000. Up to that time Mr. Chillingworth had no 
knowledge from whom Mr. Taylor was to get this $7,500. On the 
afternoon of that day, June 30, 1909, Mr. Chillingworth and Mr. 
Hutchinson, the latter an employé of the New Haven Trust Company, 
went to the office of Louis A. Chandler, who was the secretary of the 
American Quarries Company and Mr. Taylor's attorney, where they 
were joined by Mr. Taylor, Mr. Porter, and certain officers of the 
American Quarries Company. A discussion then took place as to the 
rétention of a larger amount of bonds than the amount of $15,000, 
which, under the terms of the later option of May 4, 1909, it was stip- 
ulated should be retained, and' the représentation was made to Mr. 
Chillingworth that it was necessary that bonds should be retained to 
the amount 'of $250,000. There was also at this time a discussion as to 
changes in the deeds of conveyance of the Moretown and Ticonderoga 
properties by Mr. Chillingworth, as trustée, to the American Quarries 
Company (drafts of which had previously been prepared), with respect 
to certain boundaries, and a further discussion as to what kind of title 
Mr. Chillingworth, as trustée, would convey to the American Quarries 
Company. Mr. Chillingworth then repeated the statement that he would 
and could convey only such title as he then had as trustée in bankruptcy, 
and the évidence justifies the finding that no représentations were made 
by him that he then had as trustée a good and clear title to ail the Ti- 
conderoga property. No claim was made by Cavanaugh and Porter, 
or by any one, that the $7,500 to be paid in cash was a trust fund, or 
that said Porter was acting as trustée of said fund. Mr. Porter had 
with him at that time both the syndicate agreement and his contract 
with Taylor, of June 23, 1909 ; but he did not disclose that f act to Mr. 
Chillingworth, nor did he state or make known to him in any manner 
the terms or conditions thereof. No disclosure was made to Mr. Chil- 
lingworth how the money was raised, nor who , the parties were who 
furnished the money, nor the terms or conditions under which said 
money had been raised, nor that Mr. Porter' and the interests repre- 
sented by him were separate and distinct from those of the American 
Quarries Company. A discussion as to the form of receipt to be given 
for the sum of $7,500 followed. Mr. Chillingworth dictated a draft of 
a receipt to a stenograplïer who was présent, and after some discus- 
sion it was changed, and was finally signed by Mr. Chillingworth upon 
his stating that the conditions thereof as to the amount of bonds to be 
retained was subject in ail respects to the approval of said référée and 



IN BE INTERNATIONAL MINERAL CO. 421 

the committee of creditors, and that, unless so sanctioned, the Holliday 
agreement of May 4, 1909, would remain in f ull force and effect. 

As a vital point of this controversy centers very largely about this 
receipt, which was satisfactory to ail parties, it is set out in full as fol- 

lows : 

"Boston, Mass., June 30, 1909. 
"To the Président and Officers of the American Quarries Company— Gentle- 
men: I hereby acknowledge receipt of certifled checks for seventy-flve hun- 
dred dollars ($7,500), payable to my order as trustée in bankruptcy of the In- 
ternational Minerai Company, which checks I will hold in escrow until I 
hâve delivered to the American Quarries Company propef deeds and eonvey- 
ances of the property of said International Minerai Company, which are to 
be amended to conform to the présent conditions. It being understood that 
the said property shall be conveyed to the American Quarries Company un- 
der the same ternis as set forth in the option contract of May 4, 1909, with 
Félix Chillingworth, trustée, exeept that said option shall be so amended as 
to permit the party of the second part to retain two hundred and flfty 
thousand dollars ($250,000) par value of the flrst mortgage bonds of said com- 
pany, but which two hundred and fifty thousand dollars ($250,000) of bonds 
are not to be sold prior to July 1, 1911. 

"ïours very truly, * Félix Chillingworth, 

"Trustée of the International Minerai Company." 

No objection was made by Mr. Taylor, or any officer or représenta- 
tive of the American Quarries Company, or by Mr. Potter, or indeed 
by any one, as to the form or substance of this receipt. Immediately 
thereafter Mr. Potter delivered to Mr. Chillingworth his individual 
certified check for $5,140. Mr. Cavanaugh's certified check for $2,- 
000, and an uncertified check of Guy C. Holliday for $360. Mr. Chil- 
lingworth then handed thèse checks to Mr. Hutchinson, who took them, 
and Mr. Hutchinson, with thèse checks in his possession, then left the 
conférence and immediately returned to New Haven and delivered 
them to the New Haven Trust Company. 

After the checks had been delivered, Mr. Chillingworth asked Mr. 
Potter if he should notify him when the deal went through, and Mr. 
Potter replied: "No; Mr. Chandler will notify me." There was no 
agreement or contract entered into between Mr. Chillingworth and 
either Mr. Potter or Mr. Cavanaugh, or any one else, at this after- 
noon conférence, and there was no agreement or contract between Mr. 
Chillingworth and either Mr. Potter or Mr. Cavanaugh at any other 
time, and Mr. Chillingworth at this time intended to deal with, and 
supposed he was dealing solely with, the officers of the American Quar- 
ries Company and with Mr. Taylor as its représentative. Mr. Chil- 
lingworth immediately returned to New Haven, and on his return de- 
posited the checks referred to in his account as trustée in the Mer- 
chants' National Bank of New Haven, where the checks were paid in 
due course and remain on deposit to the crédit of the trustée. 

On the day of Mr. Chillingworth's return to New Haven, or the day 
thereafter, he received a telegram from Mr. Taylor, confirmed by a 
letter, informing him that $250,000 worth of bonds must be retained, 
and which also contained the first information received by Mr % Chil- 
lingworth of any agreement or arrangement between Mr. Taylor and 
the petitioners with référence thereto. About a week later, some time 
about July 10, 1909, Mr. Chillingworth again visited Boston, where he 
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had a conférence at the office of Mr. Chandler and Mr. Taylor, and a 
draft of an option was prepared by Mr. Chandler conceding to Mr. 
Taylor the rétention of $250,000 worth of bonds. On July 14, 1909, 
Mr. Chillingworth signed with Mr. Taylor, at Waterbury, Vt., an- 
other and amended draft of said option, which was prepared by Mr. 
Chandler, or under his direction, but which bore date of July 10, 1909, 
in which there was a provision for the rétention of $250,000 worth of 
bonds by said Taylor. 

None of thèse last-mentioned papers of June 30, 1909, or subséquent 
thereto, were ever approved by the référée or the creditors' committee 
of the bankrupt. Mr. Holliday had prior to June 30, 1909, executed a 
release to Mr. Taylor of whatever interest he had in the option of May 
4, 1909, and had also in writing authorized and requested Mr. Chilling- 
worth to place to the crédit of Taylor, or his assigns, the $500 given 
by Mr. Holliday to Mr. Chillingworth on May 1, 1909, to secure the 
option. 

Mr. Chillingworth then proceeded to attempt to secure the consent 
of the référée and creditors' committee to the rétention of $250,000 
worth of the bonds which each refused. Mr. Chillingworth immedi- 
ately notifïed Mr. Taylor and Mr. Chandler that the référée and cred- 
itors' committee had refused their consent ; Mr. Chandler taking upon 
himself to notify Mr. Porter of the refusai of the référée and creditors' 
committee. On August 12, 1909, after the référée had finally and 
definitely refused to approve the change, Mr. Chillingworth immedi- 
ately notified Mr. Chandler that the référée and creditors' committee 
had refused their consent. No objection or protest ever came to Mr. 
Chillingworth from either the American Quarries Company or Cav- 
anaugh and Potter against the refusai of the référée to approve the 
proposed change in the contract, and as a conséquence of the refusai of 
the référée and creditors' committee fo consent to the rétention by 
Taylor of $250,000 worth of bonds a final draft of an option was pre- 
pared, conceding to Taylor the rétention of only $15,000, worth of 
bonds, and was executed by them on August 17, 1909, and on August 
26, 1909, was approved by the référée and creditors' committee. Mr. 
Taylor had full authority to enter into said option, and it was con- 
firmed and ratified, including ail the terms and conditions thereof, by 
the American Quarries Company and its officers, and Mr. Chilling- 
worth believed and was warranted in believing that Taylor had such 
authority, and that the American Quarries Company and its officers 
had approved and ratified, or would approve and ratify, ail the pro- 
visions thereof. 

About two weeks later, Mr. Chillingworth and Mr. Taylor entered 
into a written agreement extending the time on which the option of 
August 17 should expire from September 1 to September 11, 1909. 
This agreement contained the further provision that no title to the 
Ticonderoga real estate should be conveyed by Mr. Chillingworth. 
The évidence furthermore justifies the finding that Mr. Taylor and 
Mr. Chandler well knew of the defect in the title to the Ticonderoga 
property for some time prior to June 30, 1909, and that Mr. Chilling- 
worth, as trustée, would be unable to convey a clear title thereto, and 
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as early as September, 1909, both Cavanaugh and Taylor had actual 
knowledge of such defect. 

Early in September, 1909, with the full approval of the American 
Quarries Company and its officers, Mr. Chillingworth executed, with 
the approval of the référée, a valid deed of conveyance and bill of sale 
to the American Quarries Company of ail of his title as trustée of the 
Moretown property in Vermont, including the personal property at 
Ticonderoga. This conveyance and bill of sale were then delivered to 
the New Haven Trust Company, pursuant to the terms and conditions 
of the option contract of June 23, 1909. After this conveyance and 
bill of sale had been delivered to the American Quarries Company, the 
latter, by an indenture executed and bearing date of September 8, 
1909, conveyed to the Dorchester Trust Company ail the real and Per- 
sonal property at Moretown, Vt., excepting and excluding therefrom 
5,000 tons of crude mined talc on the dump, or in piles at Moretown, 
and excepting, further, the product to be mined or quarried at the 
plant, which indenture was for the security of an issue of bonds of the 
American Quarries Company to the amount of $1 ,000,000. 
. Mr. Chillingworth, before making the conveyance to the American 
Quarries Company, paid off certain liens and attachments upon the 
Vermont property, and the American Quarries Company, upon the 
delivery to it of said conveyance and bill of sale, entered into posses- 
sion thereof and hâve ever since remained in possession thereof. It 
also appears that on July 10, 1909, f ollowing the conférence in Boston, 
the American Quarries Company agreed with Cavanaugh and Potter 
to pay the latter $15,000 on or before August 1, 1910, and also agreed 
with Cavanaugh and Potter for the shipment and sale of the talc un- 
der certain conditions, which included a bill of sale from the Amer- 
ican Quarries Company to Cavanaugh and Potter for 5,000 tons of talc 
at Moretown, and the employment of a man acceptable to Cavanaugh 
and Potter for conducting the business in Moretown, which bill of sale 
and conveyance to Cavanaugh and Potter were subsequently executed 
on September 20, 1909, and which invested them with full power and 
authority to sell the same and to appropriate the proceeds thereof on 
account of the sum of $15,000 which Mr. Taylor and the American 
Quarries Company had agreed should be paid to them. Cavanaugh 
and Potter had full knowledge of the option contract between Mr. 
Chillingworth as trustée, and Mr. Taylor, of August 17, 1909, and its 
subséquent extension and modification on August 31, 1909. 

The first demand made by Cavanaugh and Potter, and the first ac- 
tion taken by them, was on June 21, 1912, when they instituted their 
pétition demanding the return to them of $7,500, although there had 
been two conférences between Potter and Mr. Chillingworth and the 
latter's attorney, one in January, and another in April, 1910, at neither 
of which, nor, indeed, at any other time prior to the filing of their péti- 
tion, did either Cavanaugh or Potter ever demand or request the re- 
turn to them of the sum of $7,500, or make known to Mr. Chilling- 
worth that they had furnished the same for Mr. Taylor. In fact, Mr. 
Chillingworth was ignorant of any of the terms or conditions set forth 
in the pétition of Cavanaugh and Potter until it was filed, and at no 
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time up to the filing of this pétition did either Cavanaugh or Potter 
ever charge Mr. Chillingworth with having violated any condition un-, 
der which said sum of $7,500 was paid to him, although there was an 
attempt made by Mr. Potter at a conférence between him and Mr. 
Chillingworth at Worcester early in 1910, to negotiate for the pur- 
chase of ail of his interest in the assets, of the International Minerai 
Company, excepting and especially excluding said sum of $25,000. 
The Vermont property is now subject to several attachment's in suits 
against the American Quarries Company by its creditors, and which 
suits are now pending. 

Thèse facts justify the conclusion arrived at by the référée in deny- 
ing the petitioners' right to a recovery of the $7,500. There are sev- 
eral reasons for this : 

[1] I. Mr. Chillingworth took thèse checks burdened with no trust. 
He was entirely ignorant of the allegéd trust relation until June, 1912, 
when Cavanaugh and Potter commenced their proceedings against him. 
Moreover, thèse checks, with the exception of the one for $360, were 
certifiée, the effect of which was to make them — i. e., the certified 
checks — the équivalent of so much cash in bank, payable whenever 
demanded to the holder, discharging the drawer, and making the cer- 
tifying bânk the principal and only debtor. Metropolitan National 
Bank v. Jones, 137 111. 634, 27 N. E. 533, 12 L. R. A. 492, 31 Am. St. 
Rep. 403; First National Bank v. Currie, 147 Mich. 72, 110 N. W. 
499, 9 L. R. A. (N. S.) 698, 118 Am. St. Rep. 537, 11 Ann. Cas. 241 ; 
Merchants' Bank v. State Bank, 10 Wall. 604, 648, 19 L. Ed. 1008 ; St. 
Régis Paper Co. v. Tonawanda Board & Paper Co., 107 App. Div. 
90, 94 N. Y. Supp. 946, affirmed on appeal 186 N. Y. 563, 79 N. E. 
1115; First National Bank v. Leach, 52 N. Y. 350, 11 Am. Rep. 708; 
White v. Eiseman, 134 N. Y. 101, 108, 31 N. E. 276. 

The fact that the receipt provided that the checks were to be held in 
escrow must be regarded as meaningless, for this condition ex vi ter- 
mini implied delivery to some third person, and not to the grantee, 
obligée, or payée directly. Raymond v. Smith, 5 Conn. 555, 559. A 
delivery directly to the grantee, or to the agent or attorney of the 
grantee, cannot be treated as escrow. Stevenson v. Crapnell, 114 111. 
19, 28 N. E. 379; Hubbard v. Greeley, 84 Me. 340. 24 Atl. 799, 17 E. 
R. A. 511; Day v. Laçasse, 85 Me. 242, 27 Atl. 124. 

There is no claim of any agreement that the checks should be re- 
turned if the terms of the agreement of June 30, 1909, were not car- 
ried out; the only resuit of the failure to secure the approval of the 
agreement being obviously that the Holliday option of May, 1909, 
which had been sanctioned *by the référée, should stand. Surely, if the 
payment by Cavanaugh and Potter had been in cash, they could not 
be heard to ask for its recovery, excepting as they might be entitled to 
a rescission of the contract. As was said by Waîiace, ]., in Darling v. 
Butler (C. C.) 45 Fed. 332, 335, 10 L. R. A. 469: 

"When there is a valid delivery of a deed by the grantor to tbe grantee, it 
ls impossible to annex a condition to such delivery ; and tbe delivery vests the 
title in the grantee, although it may be contrary to the intention of the par- 
ties. 'When the words are contrary to the act,' which is the delivery, the 
words are of none effect' " 
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Either the delivery takes effect as absolute, or it is void, and paroi 
évidence of conditional delivery is inadmissible; such évidence being 
admissible only for the purpose of proving nondelivery. Braman v. 
Bingham, 26 N. Y. 483. And this rule is extended to and includes any 
kind of contract. Pickett v. Green, 120 Ind. 584, 588, 22 N. E. 737; 
Ordinary of New Jersey v. Thatcher, 41 N. J. Law, 403, 32 Am. Rep. 
225 ; State v. Peck, 53 Me. 284. It also includes bills and checks. 
Massmann v. Holscher, 49 Mo. 87 ; Jones v. Shaw, 67 Mo. 667 ; Hen- 
shaw v. Dutton, 59 Mo. 139; Badcock v. Steadman,'l Root (Conn.) 
87 ; Scott v. State Bank, 9 Ark. 36. 

[2] II. There was no fraud, either actual or constructive, upon the 
part of Mr. Chillingworth in transferring thèse checks to his account 
as trustée of the bankrupt estate, and in this, Mr. Chillingworth did rip 
more than he had a right to do, and indeed was bound to do. Had he 
not done so, and any loss had developed thereby, creditors of the estate 
might well hâve charged him with a breach of his duty. The General 
Statutes of Connecticut, Revision of 1902, which is declaratory of the 
common law, provides that: 

"A check must be présentée! for payment within a reasonable time after its 
Issue, or the drawer will be dlscharged from llability thereon to the extent 
of the loss caused by the delay." Section 4356. 

In fact, the delivery of thèse checks, especially the ones that were 
certified, was équivalent to the payment to Mr. Chillingworth of so 
much cash which he had a right to bank and treat as cash (authorities 
supra), either under the agreement of June 30, 1909, when ratified, or 
under the agreement of the preceding May, which manifestly remained 
in force until the later tentative agreement of June was properly rati- 
fied. 

[3] III. The vital point of the controversy is that Cavanaugh and 
Potter hâve never offered to release their title to the talc and their 
claims under the numerous agreements entered into between them and 
the American Quarries Company and Taylor, or to" restore to the bank^ 
rupt estate the property in the same condition in which it was prior to 
June 30, 1909. Such an offer was tendered orally by petitioners' coun- 
sel at argument, but it was not accompanied by any documents, and, 
even if it had been, it is apparently impossible for them to do so now, 
particularly as the Vermont property is subject to various attachments 
in suits brought by the creditors of the American Quarries Company, 
which the petitioners do not and manifestly cannot offer to discharge, 
to say nothing of the trust mortgage to the Dorchester Trust Company. 
As counsel for the trustée comprehensively say, it is impossible to do 
equity by rescinding the transaction and making a mutual exchange 
and return of the considération received by each party, respectively. 
A contract cannot be rescinded by one party, unless both parties can be 
placed in the same situation and stand upon the same terms as existed 
when the contract was madé. Neblett v. MacFarland, . 92 U. S. 101, 
103, 23 L. Ed. 471. Especially must this be so in the case of a bank- 
rupt estate, where the rights of the creditors are involved. 

Moreover, the real party to the actual contract which was made with 
Mr. Chillingworth was Taylor, and not Cavanaugh and Potter. The 
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latter merely loaned money to Taylor, who turned it over to Mr. Chil- 
lingworth. Cavanaugh and Potter had full knowledge of and were ac- 
quainted with ail the terms of the transactions and agreements subsé- 
quent to June 30, 1909, and as a matter of fact they relied exclusively 
upon Taylor — for Taylor, Chandler, and the American Quarries Com- 
pany were ail the same person, and that person was Taylor — and it was 
not until after their failure to receive the bonds which they had con- 
tracted for that they made any complaint to Mr. Chillingworth. This 
delay involved a period of practically three years, during which time 
Cavanaugh and Potter remained silent, without asserting or attempt- 
ing to assert their claims, listening to the promises of Chandler and 
Taylor, and leaving the $7,500 with Mr. Chillingworth, to whom it had 
been paid by them, in the constant hope that affairs would so develop 
that eventually they would get out ail right. The law is well settled 
that the party seeking to rescind must announce his purpose to do so 
promptly, unconditionally, and unevasively upon the discovery of the 
fraud. Grymes v. Sanders, 93 U. S. 55, 62, 23 L. Ed. 798; Shappirio 
v. Goldberg, 192 U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 419. 

It is immaterial whether this be called lâches or équitable estoppel. 
Lâches, consists in inexcusable delay in asserting a right. Byrne v. 
Schuyler Electric Manufacturing Co., 65 Conn. 336, 31 Atl. 833, 28 
L. R. A. 304. It involves négligence, and arises from a failure in duty, 
without which there can be no lâches. It is inexcusable négligence and 
inattention to one's interests. Smith v. Duncan, 16 N. J. Eq. 240; Allis 
v. Hall, 76 Conn. 322, 334, 56 Atl. 637. Equitable estoppel involves con- 
duct inducing another to believe and act to his préjudice. Allis v. Hall, 
supra, 76 Conn. 334, 56 Atl. 637. And whatever may be the proper 
nomenclature the resuit in this case is the same, for it manifestly falls 
within the well-settled principle that, whére a court of equity finds that 
the position of the parties has so changed that équitable relief cannot 
be afforded without doing injustice, it will not assert its équitable 
powers in order to save one from the conséquences of his own neglect. 
This rule is enforced independently of any statute of limitations for the 
reason, stated by Lord Camden, that : 

"That nothing can call forth this [Chancery] Court into activity but con- 
science, good faith, and reasonable diligence; where thèse are wanting the 
court is passive and does nothing." Smith v. Clay, 3 Bro. Ch. 640, note. 

This doctrine has been repeatedly recognized and acted upon. In 
Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718, it 
was held that a bill in equity against persons holding a fund in trust 
for the benefit of a voluntary association living together as a com- 
muriity and subject to its régulations could not, whether the trust was 
lawful or unlawful, be maintained by one who had left the community 
and had for a considérable period taken no steps to claim an interest 
in the fund. In Galliher v. Cadwell, 145 U. S. 368, 372, 12 Sup. Ct. 
873, 874 (36 L. Ed. 738) the Suprême Court, speaking of this défense, 
said: 

"The cases are many in which this défense has been invoked and con- 
sidered. It is true that by reason of their différences of fact no one case 
becomes an exact précèdent for another, yet a uniform principal pervades 
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them ail. They proceed on the assumption that the party to whom lâches is 
Imputed has knowledge of his rights, and an ample opportunity to establish 
them in the proper forum ; that by reason of his delay the adverse party has 
good reason to believe that the alleged rights are worthless, or bave been 
abandoned ; and that, because of the change in condition or relations duriug 
this period of delay, it would be an injustice to the latter to permit him to 
now assert them." 

The same ruling was made in Penn. Mutual Life Insurance Co. v. 
Austin, 168 U. S. 685, 18 Sup. Ct. 223, 42 L. Ed. 626, where, in an 
exhaustive opinion delivered by Mr. Justice White, the authorities 
were reviewed at great length. So, too, in Ward v. Sherman, 192 U. 
S. 168, 24 Sup. Ct. 227, 48 L. Ed. 391, an action in equity to obtain 
the rescission of a contract, where it was held (page 175), citing Pol- 
lock's Principles of Contracts, page 515, that a contract must be re- 
scinded within a reasonable time; that is, before the lapse of a time 
after the true state of things is known so long that, under the circum- 
stances of the particular case, the other party may fairly infer that 
the right of rescission is waived. In the opinion of the court, deliv- 
ered by Mr. Justice Brewer, the court restated its position in Penn. 
Mutual Life Insurance Co. v. Austin, supra, 168 U. S. 685, 18 Sup. 
Ct. 223, 42 L. Ed. 626, that where a court of equity finds that the 
position of the parties has so changed that équitable relief cannot be 
afforded without doing injustice, it will not assert its équitable powers 
in order to save one from the conséquence of his ovvn neglect. 

Other cases directly in point are Harwood v. Railroad Co., 17 Wall. 
78, 21 L. Ed. 558; Twin Lick Oil Co. v. Marbury, 91 U. S. 587, 23 
L. Ed. 328; Brown v. County of Buena Vista, 95 U. S. 157, 24 L- 
Ed. 422; Hayward v. National Bank, 96 U. S. 611, 24 L. Ed. 855; 
Holgate v. Eaton, 116 U. S. 33, 6 Sup. Ct. 224, 29 L. Ed. 538; Davi- 
son v. Davis. 125 U. S. 90, 8 Sup. Ct. 825, 31 L. Ed. 635 ; Société 
Foncière v. Milliken, 135 U. S. 304, 10 Sup. Ct. 823, 34 L. Ed. 208. 
Indeed, the principle upon which a court of equity déclines to assert its 
powers to relieve one who has been guilty of neglect or delay has been 
applied to such an extent as to render the doctrine elementary. Penn. 
Mutual Life Insurance Co. v. Austin, supra, 168 U. S. 697, 18 Sup. 
Ct. 223, 42 L. Ed. 626. 

[4] IV. The petitioners' contention that this défense must be plead- 
ed by an answer or raised by a demurrer is not well taken. In Wil- 
lard v. Wood, 164 U. S. 502, 524, 17 Sup. Ct. 176, 181 (41 L. Ed. 
531), the Suprême Court said: 

"But the recognized doctrine of courts of equity to withhold relief from 
those who hâve delayed the assertion of their claims for an unreasonable 
length of time may be applied in the discrétion of the court, even though the 
lâches are not pleaded or the bill demurred to. Sullivan v. Portland & Kenne- 
bec Railroad, 94 U. S. 806, 811 [24 L. Ed. 324] ; Lansdale v. Smith, 106 L". S. 
391, 394 [1 Sup. Ct. 350, 27 L. Ed. 219] ; Badger v. Badger, 2 Wall. 87, 95 [17 
L. Ed. 836]." 

The same rule applies where the défense is an estoppel in pais. 
Such a défense need not be pleaded. Plumb v. Curtis, 66 Conn. 154, 
33 Atl. 998 ; Hawley v. Middlebrook, 28 Conn. 527, 536. Bigelow on 
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Estoppel (6th Ed.) 763, states this to be the rule and supports it with 
numerous citations. 

The order of the référée should be affirmed. L,et an order to that 
effect be entered. 



UNITED STATES v. ELTON et al. 
(District Court, S. D. New York. April 29, 1915.) 

1. Cbiminal Law <S=>322—PRESTrMPTioNs— Interstate Commerce Commission. 

In a prosecution for attempting to create a monopoly of transportation 
facilities in violation of the Sherman Act (Aet July 2, 1890, e. 647, 28 Stat 
209), where défendant pleaded immunity under Act Feb. 11, 1893, c. 83, 
27 Stat. 443 (Qomp. St. 1913, § 8577), on account of liaving given testimony 
before the Interstate Commerce Commission during an investigation of 
the affaire of certain railroad corporations, it would be presumed that 
the Commission had power to carry on the hearing as one relating to the 
régulation of commerce between the states, and that it was therefore act- 
lng within its power in examining défendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 728; Dec. 
Dig. ®=»322.] 

2. Cbiminal Law ©=>42— Immunity to Witness. 

Under Act Feb. 11, 1893, conferring immunity as to matters testified to 
before the Interstate Commerce Commission, such immunity is only con- 
ferred where the witness would bave been privileged under Const. U. S. 
Amend. 5, and where such évidence is given under compulsion ; but where 
the évidence is given without assertion of the constitutional privilège, or 
is declined to be given on any ground other than because of its incrim- 
inating tendency, immunity is not conferred, the statute having been 
passed with regard to the prior construction of the flfth amendment, un- 
der which an assertion of privilège is necessary. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 45-^8; 
Dec. Dig. <§=»42.] 

3, Cbiminal Law €=>42 — Immunity to Witness. 

Act Feb. 11, 1893, provides that no person shall be excused from tes- 
tifying before the Interstate Commerce Commission on the ground that 
bis testimony may incriminate him and that he shall not be prosecutea on 
account of such testimony. Défendant was subpœnaed, and testified un- 
der oath before the Interstate Commerce Commission as to an attempt to 
create a monopoly of transportation facilities in violation of the Sher- 
man Act, after being led to believe that immunity would be given, and 
under threats that the Commission would proceed criminally against any 
person testifying under a subpœna who refused to give his évidence. The 
Commission had expressly refused immunity to others not sworn, and 
défendant had not conferred with counsel as to a possible waiver of im- 
munity before testifying. He was subseciuently indicted upon grounds 
as to which he had testified before the Commission. Ileld, that défend- 
ant was within the protection of the statute, 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 45-48; 
Dec. Dig. <§=>42.] 

James S. Elton was indicted for conspiring with others to create a 
monopoly of transportation facilities. On demurrer to spécial plea in 
bar. Demurrer overruled. 

^SjFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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H. Snowden Marshall, U. S. Atty., of New York City, R. L. Batts 
and Frank M. Swacker, Sp- Asst. Attys. Gen. (Robert P. Stephenson 
and James W. Osborne, Asst. U. S. Attys., both of New York City, of 
counsel). 

Sullivan & Cromwell, of New York City (Royall Victor and Edward 
H. Green, both of New York City, of counsel), for défendant Elton. 

HUNT, Circuit Judge. The plea allèges thèse f acts : 

The Interstate Commerce Commission, on May 6, 1912, on a com- 
plaint made, duly inquired into the prices and rate matters and other 
afïairs of the New Haven Railroad Company and other New England 
corporations. The carriers were represented by counsel. Therëafter, 
about June 20, 1913, the Commission filed its report. New England 
Investigation, 27 Interst. Com. Com'n R. 560. 

The findings of the Commission, filed June 20, 1913, among other 
things, were to the effect that the then présent management of the New 
Haven Company started out with the purpose of controlling the trans- 
portation facilities of New England, and that, in addition to the mat- 
ter of high rates, the Commission had considered the purchase by the 
New Haven of a preponderating influence of stock in the Boston & 
Maine Railroad. The Commission advised no advance in rates until 
the management of the New Haven and Boston & Maine was more 
prudent. 

The Commission stated that originally they intended to subpœna Mr. 
Mellen, but that, the whole subject being under investigation by the 
(Department of Justice, examination of Mr. Mellen, who was then prés- 
ident of the New Haven Company, would hâve given him irhmunity, 
wherefore the Commission decided not to call Mr. Mellen as a witness, 
but to give him an opportunity to make any explanation he desired not 
under oath. 27 Interst. Com. Com'n R. 587. 

During the investigation and taking of testimony, the then chairman 
of the Interstate Commerce Commission, about April 21, 1913, stated 
that it had been his intention to ask the officiais of the New Haven 
Company to appear and testif y in relation to figures which the Commis- 
sion had obtained. The statement of the chairman of the Commission 
was to the further effect that the witnesses were not produced and the 
Commission was asked to subpœna them, but therëafter it occurred to 
the chairman that, if the witnesses were brought bef ore him under sub- 
pœna, it might interfère with soroe proceedings which the Department 
of Justice might hâve on hand ; that it was intimated to.the Commission 
that the Department of Justice then had the whole New England rail- 
road situation under considération, with a view of possibly asking in- 
dictment of the officiais of the New Haven for having conspirëd to 
monopolize the transportation facilities of New England; that no such 
attempt to indict might be made, but that it was évident that examina- 
tion concerning the matters under considération would giye the partic- 
•ular persons ref erred to immunity f rom prosecution ; and that, inas- 
much as the Commission did not wish to interfère with the Department 
of Justice administering the Sherman Act, the chairman believed the 
Commission could not properly subpœna or swear the witnesses, nor, 
indeed, allow them to testif y under oath if they came yoluntarily. 
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Further allégations of the plea are that about August 24, 1912, the 
Panama Canal Act (Act Aug. 24, 1912, c. 390, 37 Stat. 560), giving to 
the Commission jurisdiction for the détermination of facts as to com- 
pétition between carriers, was passed, and that about March 1, 1913, 
the amendatory act pertaining to the valuation of railroad property and 
securing information concerning railroad stocks, bonds, and other 
securities, was enacted. It is recited that the latter act gave authority 
to examine witnesses and to investigate and report on the history and 
organization of any railroad corporation, and conferred power to in- 
quire into its financial arrangements, reorganization schemes, and mat- 
ters of like character; that on February 9, 1914, the Commission, 
after reciting a resolution of the Senate of the United States author- 
izing reopening the examination of the affairs of the New Haven Com- 
pany and the making of further investigation of its financial transac- 
tions, ordered such reopening and further examination as might be 
proper; that thereafter the Commission proceeded to investigate and 
to hear testimony pertaining to the New Haven road and other car- 
riers, and during the course of such investigation heard witnesses and 
took testimony ; that while the investigation was going on the first two 
witnesses called were H. P. Whipple and Samuel Hemingway. Thèse 
two declined to testify or to answer most of the questions asked of 
them by counsel for the Commission. It appears then that the Com- 
mission notified the witnesses that their refusai to answer would be 
laid before the grand jury and indictments would be sought against 
them on account of such refusais, unless they promptly withdrew their 
refusais and agreed to testify. The plea of Elton sets forth that the 
refusai of the witness Hemingway to answer was laid before the grand 
jury of the District of Columbia at the instance of the Interstate Com- 
merce Commission, and counsel for Hemingway was advised by coun- 
sel for the Interstate Commerce Commission of this fact, and there- 
upon Hemingway agreed to testify and the Commission proceeded; 
that about May 1, 1914, when Hemingway was testifying, the follow- 
ing occurred between Mr. Cummings, counsel for the witnesses, and 
Mr. Folk, counsel for the Interstate Commerce Commission: 

"Mr. Cummings: I am perfectly willing, in view of transactions that hâve 
taken place, threats that hâve been niade, and various collatéral suggestions, 
to hâve the witness go on the stand and tell ail that he knows, f rankly, fully, 
and completely, concerning the relations of the Billard Company with the 
New Haven Company, or any of its subsidiaries — 

"Mr. Folk: I^et me state right hère: Mr. Cummings has had something 
to say regarding threats. I think it would be well for the record, iu view 
of his statement, to show that this witness, at a former hearing, refused to 
testify — declined to answer questions on the advice of counsel ; that his re- 
fusai was taken up before the fédéral grand jury under the act known as 
the Compulsory Testimony Act, with the result that the witness was given 
the option of testifying or standing trial by reason of the proceedings men- 
tioned." 

Page 341 of Senate Document 543 of the 63d Congress, Second Session. 

It is set forth that Mr. Folk, as counsel for the Commission, on the 
same day, but at a later time, stated publicly as f ollows : 

"Mr. Folk: I merely wish to state this for the benefit of the record: Mr. 
Cummings says he advised the witness that the contemplated criminal pro- 
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eeedings could not be serious and could not be maintalned. Thèse proceed- 
ings were undertaken in good falth, and if the witness had not appeared to 
testify in good faith be would hâve been placed upon trial, and I disagree 
with Mr. Cuinmings as to the resuit of that trial. I believe, under the stat- 
ute, he would hâve been convicted, and the Commission, in every instance 
hereafter, where the witness refuses to testify, without good reason, will pro- 
ceed under the criminal section of the law mentioned." 
Page 433 of Senate Document 543. 

Elton sets forth that by letter dated May 26, 1914, défendant Led- 
yard was notified that the Commission withdrew the subpœna which 
had been issued for him and canceled the same and relieved him of ail 
compulsion to appear before the Commission as a witness, but advised 
him that, if he desired'to appear voluntarily, "waiving ail immunity 
by the testimony," he might so advise the Commission, and the ques- 
tion of his being a witness would then be determined. It appears then 
that about June 4, 1914, the défendant Ledyard appeared, but was 
not allowed to be sworn as a witness, and was notified that whatever 
he might say would be used against him, but he expressed his readi- 
ness to testify and did testify. Défendant Cuyler made a statement, 
not under oath ; counsel for the Interstate Commerce Commission ex- 
pressly having it put on the record that Mr. Cuyler was called in be- 
half of the New Haven Company, and not on behalf of the Commis- 
sion, and was not sworn. 

Elton then says that he testified in obédience to a subpœna, after 
having been duly sworn as a witness, and without any exaction by the 
Commission, or any giving to him of any express waiver of immunity 
or express déclaration of voluntariness of his testimony. He says 
that during the investigation the representatiyes of certain other de- 
fendants named in the indictment who were not subpœnaed and sworn 
were not permitted to testify, the Commission having publicly stated 
that they were not sworn, because the Commission did not désire to 
give to such other défendants immunity f rom criminal prosecution, or 
to interfère with the plans or desires of the Department of Justice to 
any further extent than the Commission should feel necessary in the 
performance of its duties. 

It is then alleged that the Commission made its report about July 11, 
1914, and that in this report the Commission used the following lan- 
gage : 

"The purpose of the immunity statute, as the Commission understands it, 
was to aid in the search for facts by removing the obstacle of witnesses re- 
fusing to testify on the ground of self-incrimination, and under the statute 
the Commission has always endeavored to exercise a sound discrétion in this 
regard. In carrying out the instructions of the Senate in this case the Com- 
mission has therefore kept in mind the warning of the Department of Justice 
to carefully consider before placing a witness upon the stand the effect his 
testimony might hâve in the way of immunizing him from criminal prosecu- 
tion. The Commission has only used such witnesses as seemed necessary to 
fully answer the Senate's inquiry, and has refrained from calling those wit- 
nesses whose évidence, while interesting, might be merely cumulative." 

Défendant says that it was believed throughout the investigation 
that if he testified in obédience to the subpœna, he should and would 
leceive immunity from prosecution on account of the transactions, 
matters, or things concerning which he would testify to, and he says 
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that the Commission caused hinrto beljeve this'way, and that he did 
believe that he would be protected against any such prosecution and 
would, receive immunity from and against the same; that he testified 
unwillingly, and in the light and knowledge of the expériences of Hem- 
ingway and others, and with a knowledge of the Compulsory Testi- 
mony Act of Febrnary 11, 1893, and with a knowledge of the threats 
of the counsel of the Commission of criminal prosecution, if he failed 
or refused to testify, and with an understanding of the fact that the 
Commission had exacted from défendants Ledyard and Cuyler ex- 
press waivers of immunity and express déclarations of voluntariness 
of'their testimony. 

His plea also sets forth that about April 9, 1914, before testimony 
was heard upon the reopened investigation, the Attorney General of 
the United States wrote to the Interstate Commerce Commission and 
cautioned them of the effect of an examination of persons connected 
with the New Haven road where subpcenas were issued, and that 
thereafter, about May 12, 1914, the Attorney General again commu- 
nicated with the Commission, cautioning them to consider the effect of 
the examination of certain witnesses upon any criminal prosecution 
which the government might désire to institute against certain persons 
for matters connected with the affairs of the New Haven Company. 
It appears that the letters which passed between the Attorney General 
and the Commission and the history of the "threat" of counsel for the 
Commission to Hemingway were reported in the public press and read 
by the défendant, and that the letters of the Attorney General warned 
the Commission and advised them that witnesses testifying under oath 
and in obédience to the subpcena of the Commission, including this de- 
fendant, might claim that they thereby beeame immune from and 
against prosecution. 

Elton says that a number of days before défendant testified before 
the Commission he had a long personal conférence with the counsel 
for the Commission, and told him of the nature of the testimony 
which he would give, and that he made the statements to the counsel 
at the request of counsel for the Commission, and at conférences ar- 
ranged for and solicited by counsel for the Commission. 

Défendant says he went from his home in response to subpcena 
about May 13, 1914, had conférences with counsel for the Commission, 
and testified before the Commission under oath concerning the sub- 
stantial .transactions and things àlleged in the indictment, charged to 
constitute a combination to monopolize part of the commerce among 
the several states of the United States, and that when he testified be- 
fore the Commission he was fully advised of the déclarations made by 
counsel for the Commission already referred to, to the effect that 
criminal prosecution would be instituted by the Commission against 
ariy person under subpcena from the Commission in the proceeding 
who should refuse or décline to give testimony. 

It is also pleaded that J. W. H. Crim, an attorney at law, acted as 
counsel for C. S. Mellen, formerly président of the New Haven Com- 
pany; that Crim was under advice from Mellen to advise ail offices 
and directors of the New Haven Company on matters concerning the 
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investigation of the affairs of their company, and that défendant re- 
lied to a great extent upon Crim protecting the personal rights he (de- 
fendant) might hâve in, or dérive from, the investigation ; that dur- 
ing the weeks prior to the def endant's testimony Crim held conférences 
with counsel for the Commission to discuss whether a natural person 
who should testify before the Commission under oath, in obédience 
to a subpœna, would receive immunity from criminal prosecution un- 
der the acts of Congress on account of the matters and things con- 
cerning which such persons should testify, and that Crim and coun- 
sel for the Commission conferred and discussed the question of im- 
munity, and that counsel for the Commission often stated to Crim in 
substance that any person so testifying would secure immunity from 
criminal prosecution, and that any witnesses who refused to so testi- 
fy would be indicted by the grand jury for the District of Columbia, 
and that counsel for the Commission stated to Crim in substance that 
ail persons who might testify under oath and in response to sub- 
pœnas would secure immunity from prosecution; that certain per- 
sons would be examined, but not under oath, for the reason that the 
Commission did not désire to grant immunity to such persons, and that 
the Commission, therefore, called défendant as its witness without 
requesting him to waive immunity or warning him that anything to 
which he might testify would be used against him in any other pro- 
ceeding ; that Crim was présent when défendant was sworn and testi- 
fied, and counsel for the Commission was présent, and they had in 
mind the conférences which had been had, and défendant says the Com- 
mission believed then that any natural person testifying under oath 
would thereby secure immunity, and that said Crim believed that it 
was intended by counsel for the Commission that immunity should 
be given. 

The plea then concludes with the statement that, in view of the facts 
set forth, none of the testimony given by défendant upon the investi- 
gation referred to was given voluntarily, but was given entirely and 
wholly under compulsion, and under the threats of the Interstate Com- 
merce Commission of criminal prosecution in the event of his refusai 
to give such testimony, and that his testimony was in pursuance of an 
understanding by the Commission and défendant that his testimony 
would be and was given only under compulsion, and that défendant 
would be immune from any prosecution for the testimony he gave. 
Défendant says that he testified fully concerning the things for and on 
account of which he is now under indictment and being prosecuted. 
He quotes part of the testimony which he gave, and which shows that 
at a meeting of the board of directors of the New Haven Company the 
question of violation of the Sherman Law in consolidation of concerns 
was considered and discussed. He says that he testified concerning 
the ownership and opération and participation iri matters involved in 
the offenses charged in the indictment; that when he testified counsel 
for the Commission knew substantially ail of the testimony which he 
could giv,e ; that he is a business man 76 years old, and that he never 
conferred with counsel or received any advice of counsel during his 
testimony with respect to any of the matters set forth in the plea. 
222 F.— 28 
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The government has filed a demurrer, and so raises the broad ques- 
tion of the sufficiency of the plea. It appears that, upon a former in- 
dictment against this défendant for the same offense herein charged, 
défendant set up, as he does hère, in bar of the prosecution, immunity 
which he claimed to hâve received because of évidence given by him 
before the Interstate Commerce Commission relating to the transactions 
which formed the basis of the indictment to which défendant then 
pleaded. That indictment, however, has been abandoned, and the 
government is proceeding under a new indictment charging the same 
offense. Many more facts are set forth in the présent plea, but the lé- 
gal questions which were presented to Judge Grubb are, in the main, 
the same as those now before the court. The government then, as now, 
demurred upon thèse grounds : 

(1) That the plea fails to show that the testimony was given pur- 
suant to the requirement by the Interstate Commerce Commission in 
a proceeding in which the Commission had the power to compel the 
attendance and testimony of witnesses and the production of docu- 
ments and for that reason was not given under légal compulsion within 
the meaning of the immunity statute ; and (2) that the witness did not 
assert his constitutional privilège of declining to answer when sworn 
before the Interstate Commerce Commission, upon the ground that his 
answer would tend to incriminate him, and that his answers were not 
compulsory in the absence of such an assertion of his privilège, and 
did not earn him the immunity conferred by the statute. The learned 
judge gave no décision upon the fïrst ground, but did upon the second. 

[1] Argument made on behalf of the government is that the in- 
quiry by the Interstate Commerce Commission at which this défend- 
ant testified, and which was carried on under an order made pursuant 
to the Senate resolution heretofore referred to, was beyond the limit 
of the judicial functions of the Interstate Commerce Commission, and 
that, notwithstanding the appearance of this défendant under a sub- 
pœna before the Commission and the direct inquiry of him into the 
matters about which he did testify, as set forth in his plea, the proceed- 
ing wherein he testified was not one to which the immunity statute ap- 
plies. The position thus, assumed by counsel for the government pré- 
sents a far-reaching question. The suggestion of it seems irreconcila- 
ble with the attitude taken by counsel for the Interstate Commerce 
Commission, a most important administrative body of the government., 
when, in May and June, 1914, acting in good faith, the Commission 
subpcenaed this défendant and had him testify before it concerning 
attempts to monopolize part of the commerce of the United States, and 
when counsel for the Commission made the déclarations which he did 
in relation to the position of the Commission toward witnesses there 
attending or to attend with respect to the affairs of the New Haven 
Railroad. The Commission, however, is not before the court by its 
counsel to support the position which it assumed when the proceedings 
involved were had, and until I hâve had an opportunity to hear coun- 
sel for the Commission I shall harmonize my views with the presump- 
tion that the Commission had the power to carry on the hearing as one 
related to the régulation of commerce between the states, over which 
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the Commission had gênerai jurisdiction, and I shall hold that the 
Commission kept within its power in examining this défendant, and 
that in its investigation it did not go outside of the limits of its au- 
thority. 

[2] Upon the second ground Judge Grubb decided positively that, 
by the act of Congress conferring immunity in certain cases (Act Feb. 
11, 1893), testimony which had been unavailable under the privilège 
of silence was made available. The learned judge reasoned that tes- 
timony was unavailable under the amendaient where the witness show- 
ed to the tribunal calling for the testimony that giving it might reason- 
ably tend to incriminate him, and that, inasmuch as such testimony 
could not be compelled because of the constitutional amendment, Con- 
gress was impelled to act, and that the act of Congress referred to 
could only hâve been intended to cover testimony which the govern- 
ment was unable to obtain because of a witness declining to answer 
based upon the incriminating tendency of the testimony and under the 
protection of the fifth. amendment. He ruled that no purpose ex- 
isted in the mind of Congress to bestow immunity in cases where doing 
so was not necessary to obtain testimony which could otherwise be re- 
fused, and his conclusion was that the Immunity Act was intended 
only to make available testimony compulsorily given and only to re- 
ward the unwilling giver of such évidence, but that évidence given 
without the assertion of the constitutional privilège, or declined to be 
given upon any ground other than because of its incriminating tend- 
ency, is not compulsory testimony under the fifth amendment and has 
always been available. Therefore, he reasoned, necessity for confer- 
ring immunity on the giver of such testimony not having existed, Con- 
gress should not be regarded as having given such immunity, if the 
language of the statute may be reasonably otherwise construed. 

With ability counsel for Elton and other défendants hâve earnestly 
urged that it is fundamentally erroneous to say that the fifth amend- 
ment to the Constitution applies only to witnesses who may be char- 
acterized as unwilling or involuntary ones. They argue that the fifth 
amendment applies to everybody, and confers the option or privilège 
of refusing to answer any incriminating question in any court or in- 
vestigation, and that it is the duty of every court and investigating body 
to uphold the witness in his assertion of such option or privilège, which 
is purely personal to the witness. Counsel say that under the immunity 
statute the promise held out to the witness is one of the things which 
the witness considers before he answers the question put, and that he 
waives nothing and makes no élection, as he does when he exercises his 
option or privilège under the fifth amendment. They would distin- 
guish between the fifth amendment, which they say opérâtes the mo- 
ment that the witness testified, by saying to him that he can refuse to 
answer if he so désires, and the immunity statute, which refers to the 
time when the witness is prosecuted far the transaction or thing con- 
cerning which he has already testified. No violation, so it is argued, 
of the immunity statute is made by the government in exacting the 
answers of the witness, and not until criminal action is brought against 
the witness for or on account of the transaction concerning which he 
has testified does the government invade his rights. 
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The argument along thèse Hnes leads them to say that an assertion 
of the constitutional privilège is an unnecessary condition to the en- 
joyment of immunity under the immunity statutes referred to, and 
that, under the statutes in question, an assertion of privilège would be 
useless. There is a practical view in the question : What does it avail 
one who asserts the privilège if the statute says he shall answer the 
question or accept the alternative of being indicted for crime under the 
provisions of the statute which grants him the immunity he seeks? 
And, inasmuch as the statute says that he shall be compelled to answer 
the question, why should he claim his privilège as a condition neces- 
sary for the préservation of his constitutional right under the fifth 
amendment ? 

We ail agrée, of course, that a proper construction of the statute 
demands that it be read as coterminous with the fifth amendment to 
the Constitution. It may well be that broad construction of the fifth 
amendment is warrant for sustaining the contentions of the défendant 
to the effect that the statutory spécification of those who shall receive 
immunity include this défendant and others similarly situated. But, 
on the other hand, as, well pointed out by Judge Grubb, the immunity 
statute was passed with regard for the construction already put upon 
the fifth amendment, and in the knowledge that the assertion of the 
privilège before examination is in itself important, and that, unless 
the privilège is asserted, the witness will be given no immunity, and, 
should he testify only after the déniai of the privilège, then only can 
he say that his évidence has been compulsorily furnished, and that, 
therefore, he is entitled to immunity. Thus, option may rest with the 
government, and may not be exercised until after the witness has as- 
serted privilège. 

Discussion, however, need not hère be carried farther. The whole 
question was argued before Judge Grubb. He had the aid of learned 
counsel for the défendant and for the government. He gave to the 
matter full délibération, has construed the statute in the light of certain 
expressions of the Suprême Court, and until his décision is reversed 
or modified by a higher court I shall regard it as a just déclaration of 
the law. 

[3] There is, therefore, but this question left: Were the facts and 
circumstances set forth in the plea in bar as surrounding and con- 
nected with the giving of the testimony such that the défendant can 
now claim that he testified unwilhngly and compulsorily, and is there- 
fore fairly entitled to immunity? Without repeating them, it is fairly 
apparent that the défendant, who was obeying a subpcena, was given 
to believe that he would be immune if he testified before the Commis- 
sion, and that, acting under such belief, he gave the vitally important 
évidence which related to the very transactions upon which the in- 
dictment herein is based. Th^i testimony of défendant even went to 
the extent of positive statement^feoncerning what had been the intention 
of himself and other directors of the New Haven Company in and 
about the formation of a transportation monopoly which would violate 
the provisions of the monopoly statutes of the United States. Défend- 
ant had heard the statements of counsel for the Commission warning 
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persons situated as he was that the Commission intended to proceed 
criminally against any person testifying under a subpœna and who re- 
fused to give his évidence. It is true, as quoted hereinbefore, counsel 
for the Commission said that procédure under the criminal section of 
the immunity statutes would be had where the witness refused to tes- 
tif y "without good reason" ; but it is fairly to be inferred that in the 
mind of counsel for the Commission refusai to testify upon the ground 
of self-incrimination was not considered a good reason, because the 
statute provided that such a reason, if advanced, would not excuse the 
witness from testifying. 

The plea shows that défendant did not confer with counsel prior 
to the giving of his testimony. He knew that the Commission had de- 
liberately declined to permit certain other witnesses to be sworn, and 
that there had been an express requirement that such other witnesses 
should waive immunity and should make acknowledgment that their 
statements were being voluntarily given. No advice appears to hâve 
been given to this défendant before he was put under oath, nor was he 
told of his possible waiver of immunity. He was under the actual be- 
lief that the Commission intended to give him immunity and that he 
would receive it. 

Thèse and the other things set forth, when considered with due re- 
gard to the rights of both the government and of the défendant, show 
that the purpose of the Commission was to secure the important testi- 
mony which this défendant f urnished, and was to give immunity to him 
for giving it. And when the Commission expressly refused such im- 
munity to others, not sworn, they made a whole situation where, by 
contrast, the belief that this défendant should and would be immune 
was emphasized ; hence, in justice, he may now insist that the power 
of the government should be stayed as against this prosecution of him 
for and on account of the transactions concerning which he testified. 

The demurrer to the plea is overruled. 
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(District Court, D. Connecticut March 6, 1915.) 

No. 1854. 

Intebnal Revenue <g=>9— Excise Tax on Corporations — "Net Income." 

A net increase in the book value of securities held by a banking and 
trust Company as an investment for surplus funds, as shown by an ad- 
justment of such values entered on its books, such increase in some in- 
stances extending over a number of years, does not constitute "net in- 
come" received by the corporation during the year in which the adjust- 
ment was made, within the meaning of Corporation Tax Act Aug. 5, 
1909, c. 6, § 38, 36 Stat 112 (Comp. St 1913, §§ 6300-6307), and Is not 
subject to the excise tax tbereby imposed. 

[Ed. Note.—- For other cases, see Internai Revenue, Cent Dig. §§ 13-28 ; 
Dec. Dig. <®=>9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Net Income.] 
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At Law. Action by the Industrial Trust Company against James 
J. Walsh, Collector of Internai Revenue for the District of Connecti- 
cut. Trial to court. Judgment for plaintiff. 

This case having been heard by the court without the intervention of a jury, 
pursuant to the provisions of sections 649 and 700 of the Revised Statutes 
of the United States (Comp. St. 1913, §§ 15S7, 166S), the following spécial fiud- 
ing of facts is rnade by the court and flled as part of the record: 

Spécial Finding of Facts. 

The plaintiff is a Rhode Island corporation, with its principal place of busi- 
ness located in the city of Providence, and is now and for many years bas 
been engaged in carrying on business as a bank and trust company. 

During the latter part of June, 1&12, plaintiff caused an adjustment to be 
made on its books of the value of the securities which it then owned, with 
the resuit that a net increase in the value of such securities was shown. None 
of thèse securities, however, were sold by the plaintiff during that year, ex- 
cept $43,000 in par value of the Bristol & Warren Water Company's bonds; 
$6,000 in par value having been sold prior to the said book adjustment, and 
the remaining $37,000 in par value having been sold subséquent thereto. 

By the book adjustment, as made, the value of that portion of the bonds 
representing $37,000 in par value was increased $2,804, and the gain thus 
made by the sale, over and above the adjusted book value, was accounted for 
as a profit and carried on the plaintiff's books to the profit and loss account, 
thereby increasing the capital worth. of the corporation'» assets, but having 
no effect on its surplus. 

Ail of the Bristol & Warren Water Company's bonds were purchased in 
1911, and the book adjustment value, made in June, 1912, was the same as 
the cost of the bonds in 1911, and the plaintiff included the amount realized 
from the sale of thèse bonds in its return of gross income for the year 1912. 

On or about February 18, 1913, for the purpose of complying with the re- 
quirements of section 38 of the act of Congress approved August 5, 1909, en- 
titled "An act to provide revenue, equalize duties and encourage the indus- 
tries of the United States, and for other purposes," the plaintiff made out and 
sent a return of income for the year ending December 31, 1912, to the Com- 
mlssioner of Internai Revenue on the usual form furnished for such purposes. 

In the return thus flled plaintiff reported that its gross income amounted 
to $3,340,631.02, and that ail déductions allowed by the act amounted to 
$3,094,558.50, so that its net income was $246,072.52, from which the spécifie 
statutory déduction of $5,000 was taken, thus leavlng, as the amount on which 
the tax of 1 per centum was to be calculated for assessment, the sum of $241,- 
072.52. The tax amounted to $2,410.73, and the plaintiff paid it. 

Subsequently the Commissioner of Internai Revenue amended this return 
in two particulars. He first increased the return of net income by adding to 
the return as filed by the plaintiff the sum of $1S0,307.90, thus showing an 
amended gross income of $3,520,938.92. The addition of $180,307.90 to the 
gross income represented what the Commissioner termed a prorated increase 
in the value of certain securities owned by plaintiff, after deducting a pro- 
rated decrease in the value of certain other securities, both of which were 
computed in conséquence of the adjustment plaintiff made of book values in 
June, 1912. The tax on this addition to gross income amounted to $1,803.07, 
and is the subject of this suit. 

After increasing the gross income, the Commissioner then disallowed a cer- 
tain déduction made by the plaintiff in its original return. The total claimed 
déductions in the original return flled by plaintiff amounted to $3,094,558.50. 
In the amended return the Commissioner disallowed the sum of $22,270.47, 
so that the total déductions allowed amounted to $3,072,288.03. The sum dis- 
allowed represented the cost of certain improvements made by the plaintiff 
on its real property. Of this action of the Commissioner the plaintiff does 
not complain, and for the additional tax imposed as the resuit of disallowing 
this déduction, amounting to $222.71, the plaintiff brings no suit, the amount 
having been paid when it paid the total additional tax assessed, which, as 
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stated, amounted to $2,025.78. The sum of that amount, to wit, $222.71 and 
$1,803.07, for which suit was brought, «présents the total addltional tax paid 
on September 26, 1913. Due notice was given by the Commissioner to the 
plaintiff of thèse changes. 

On September 17, 1913, défendant gave plaintiff written notice of this 
change, and made demand for the payment of the additional tax thus as- 
sessed, at tbe same time advising plaintiff that, unless said additional tax 
was paid within 10 days thereafter, suit would be brought for the recovery of 
the amount and the penalties imposed as provided in the act. 

Tbe Commissioner estimated that the total increase in the value of certain 
securities owned by the plaintiff and applicable to plaintiff's 1912 income was 
$283,762.29, and that the decrease déductible in the same year for the de- 
crease in value of certain other securities was $103,454.39, leaving a net pro- 
rated increase of $180,307.90, and added this amount to the gross income as 
originally filed by the plaintiff. The Commissioner claimed that thèse re- 
spective amounts represented a prorating of the amount of net increase and 
net decrease in the value of the securities thus entered on the company's 
books. 

The Commissioner claimed that the amount added by hlm to plaintiff's gross 
income was properly chargeable because the plaintiff had entered the increase 
in value on its books during that year, notwithstanding that the increase in 
value represented a continuous increase extending over the years 1909, 1910, 

1911, and 1912, during which time the act in question was in force. 

Had plaintiff not adjusted the value of its securities on its books during 

1912, the additional tax would not hâve been assessed against it by the Com- 
missioner on plaintiff's income for 1912. 

In ascertaining the amount of the increased value of each security the Com- 
missioner laid down the following rule: He first ascertained the différence 
between the cost price of the security and the adjusted book value made in 
1912, and then divided the increase thus shown by the number of years in- 
tervening since the last book adjustment, including the year the adjustment 
was made and the year 1912 ; no notice having been taken of f ractional parts 
of a year. This, he claimed, gave the proportionate increase for one year. 
He then multiplied that amount by 4, which was the number of years the act 
had been in force at that time; the figures resulting therefrom being, as he 
termed it, "the proportion of increase applicable to gross income for 1912." 
Where a security was purchased since the last book adjustment, the Com- 
missioner in that case first ascertained the number of years the plaintiff had 
owned the security (including both the year of purchase and the year of 1912, 
no notice having been taken of fractional parts of a year) and used the num- 
ber of such years as the denominator of the fraction, and the number of 
years the act had been in force at that time, which was 4, as the numerator 
of the fraction, and divided the increase so shown by the denominator and 
multiplied the resuit by the numerator, and the answer represented a sum 
which he called "the proportion of increase applicable to gross income for 
1912." 

On September 26, 1913, in conséquence of the defendant's demand and threat 
of suit for collection of the tax and penalties, plaintiff paid under protest to 
défendant, as collecter of internai revenue, the sum of $2,025.78, in payment 
of the extra tax so assessed. 

On the 29th day of December, 1913, plaintiff took an appeal in writing to 
the Commissioner of Internai Revenue, demanding repayment of the sum of 
$1,803.07 of the $2,025.78 so paid, on the ground that so inuch of the tax thus 
paid resulted f rom the illégal assessment of 1 per centum on the net increase 
in the book value of the securities in question. 

On or about January 5, 1914, the Commissioner of Internai Revenue re- 
jected said appeal and refused to order the retuin of any part of the addi- 
tional tax, and no part of said sum has ever been returued. 

Plaintiff does not, as a business, buy and sell securities as commodlties, but 
purchases securities as an investment for surplus funds, and sells the same 
when, in the opinion of its proper officers, such sale will prove conducive to 
the best interest of its business as a bank and trust company. 

In finding the foregoing facta the court has excluded from considération 
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two letters marked Exhibits H and I, which were letters writteh by the Com- 
missioner of Internai Revenue, addressed to the collectera of Internai revenue 
and revenue agents. At the time of trial they were admitted in évidence over 
the objection of counsel for défendant. I hâve since concluded tliat thèse ex- 
hibits were not properly admitted. 

William Waldo Hyde, of Hartford, Conn., and C. M. Van Slyck, of 
Providence, R. L, for plaintiff. 

Frederick A. Scott, U. S. Dist. Atty., of Hartford, Conn., for de- 
fendant. 

THOMAS, District Judge (after stating the facts as above). This 
is an action brought by the plaintiff against the défendant to recover 
the sum of $1,803.07, which amount is the greater portion of an addi- 
tional tax assessed against the défendant, and is claimed by the Com- 
missioner of Internai Revenue to hâve been assessed in accordance with 
the provisions of section 38 of an act of Congress approved August 
5, 1909, entitled "An act to provide revenue, equalize duties and en- 
courage the industries of the United States., and for other purposes." 

The assessment of the additional tax is based upon the net increase 
of book values of the securities which plaintiff owned, as shown by an 
adjustment of such values made by the plaintiff and entered on its 
books in the latter part of June, 1912. The plaintiff claims that the 
tax was illegally assessed. The défendant contends that any increase 
in the value of the capital assets of a corporation, as determined by 
a physical revaluation thereof and takeri cognizance of by the corpora- 
tion in book entries, is "income," as defined and measured bv the Cor- 
poration Tax Law of 1909. 

The case was tried to the court without the intervention of a jury, 
in accordance with a stipulation of counsel in writing filed on Septem- 
ber 28, 1914, and as provided by sections 649 and 700 of the Revised 
Statutes of the United States. 

Pursuant to the provisions of the statute a spécial finding of facts 
has been made by the court and filed with the clerk. 

The plaintiff is a Rhode Island corporation, and at the time of hear- 
ing this case was, and for many years had been, engaged in carrying 
on business as a bank and trust company, with its banking house and 
principal place of business located in the city of Providence. 

In June, 1912, plaintiff made an adjustment on its books of the val- 
ues of the securities it then owned, which resulted in a net increase in 
the value of such securities amounting to $180,307.90. 

None of thèse securities, however, were sold by plaintiff during that 
year, excepting $43,000, par value, of the Bristol & Warren Water 
Company's bonds, of which $6,000, par value, was sold prior to said 
book adjustment, and the remaining $37,000, par value, subséquent 
thereto. By the book adjustment, the value of the securities represent- 
ing $37,000, par value, was increased $2,804, and the gain thereon by 
the sale, over and above the adjusted book value, was accounted for 
as profit and carried to the profit and loss account on plaintiff 's books, 
thereafter showing an increase in the capital worth of the corporation^ 
assets, but having no effect on plaintiff's surplus. 

The securities thus sold were purchased during the year 1911, and 
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the book value adjustment made in June, 1912, wa$ the same as the 
1911 cost of the securities. Plaintiff included the amount realized from 
the sale of thèse securities in the return which it originally made to 
the Commissioner of Internai Revenue of gross income for the year 
1912, which was filed with. the défendant, as collecter of internai rev- 
enue, on or about February 18, 1913, for the purpose of complying with 
the provisions of the act of Congress now under considération. In the 
return thus filed plaintif! reported that its gross income amounted to 
$3,340,631.02, ancl that ail déductions allowed by the act amounted 
to $3,094,558.50, so that its net income was $246,072.52, from which the 
spécifie statutory déduction of $5,000 was taken, thus leaving, as the 
amount on which the tax of 1 per centum was to be calculated for as- 
sessment, the sum of $241,072.52. The tax amounted to $2,410.73, 
and the plaintiff paid it. 

Subsequently the Commissioner of Internai Revenue amended this 
return in two particulars. He first increased the return of net income, 
by adding to the return as filed by the plaintiff the sum of $180,307.90, 
thus showing an amended gross income of $3,520,938.92. The addition 
of $180,307.90 to the gross income represented what the Commissioner 
termed a prorated increase in the value of certain securities owned by 
plaintiff after deducting a prorated decrease in the value of certain 
other securities, both of which were computed in conséquence of the 
adjustment plaintiff made of book values in June, 1912. The tax on 
this addition to gross income amounted to $1,803.07, and is the sub- 
ject of this suit. 

After increasing the gross income, the Commissioner then disallowed 
a certain déduction made by the plaintiff in its original return. The 
total claimed déductions in the original return by plaintiff amounted 
to $3,094,558.50. In the amended return the Commissioner disallowed 
the sum of $22,270.47, so that the total déductions allowed amounted 
to $3,072,288.03. The sum thus disallowed represented the cost of 
certain improvements made by the plaintiff on its real property. With 
this action of the Commissioner the plaintiff does not complain, and 
for the additional tax imposed as the resuit of disallowing this déduc- 
tion, amounting to $222.71, the plaintiff brings no suit; the amount 
having been paid when it paid the total additional tax assessed, which, 
as stated, amounted to $2,025.78. The sum of that amount, to wit, 
$222.71, and $1,803.07, for which suit was brought, represents the 
total additional tax paid on September 26, 1913. Due notice was given 
by the Commissioner to the plaintiff of thèse changes. 

On September 17, 1913, défendant thereupon made demand for the 
payment of the additional tax thus assessed, and notified the plaintiff 
in writing that, unless such tax was paid within 10 days thereafter, 
suit would be brought to recover the additional tax and such penalties 
imposed as were stated in the act, in case the plaintiff failed to make 
such payment. 

In conséquence of defendant's demand and threat of suit the plain- 
tiff did on the 26th day of September, 1913, pay under protest to the 
défendant, as collector, the sum of $2.025.78, in payment of the addi- 
tional tax assessed. On December 29, 1913, the plaintiff took an ap- 
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peal, in writing, to the Commissioner of Internai Revenue, and demand- 
ée! repayment of $1,803.07 thereof, on the ground that so much of the 
tax, so paid, resulted f rom the illégal assessment of 1 per cent, upon the 
net increase in the book value of plaintiff's securities, as shown by the 
adjustment made on its books in June, 1912. 

The Commissioner claimed that the amount added by him to plain- 
tiff's gross income return was properly chargeable thereto, notwith- 
standing the fact that the increase in values which plaintiff thus entered 
upon its books in June, 1912, represented a continuous increase in val- 
ues extending over the years 1909, 1910, 1911, and 1912, during which 
time the act in question was in force. It was also admitted bv défend- 
ant that, had plaintiff not adjusted the value of its securities on its 
books during 1912, the additional tax would not hâve been assessed 
against it by the Commissioner on its income for that year. 

In ascertaining the amount of the increased value of each security 
the Commissioner laid down the following rule: He first ascertained 
the différence between the cost price of the security and the adjusted 
book value made in 1912, and then divided the increase thus shown 
by the number of years intervening since the last book adjustment, in- 
cluding the year the adjustment was made and the year 1912; no no- 
tice having been taken of fractional parts of a year. This, he claimed, 
gave the proportionate increase for one year. He then multiplied that 
amount by 4, which was the number of years the act had been in force 
at that time, the figures resulting therefrom being, as he termed it, 
"the proportion of increase applicable to gross income for 1912." 
Where a security was purchased since the last book adjustment, the 
Commissioner in that case first ascertained the number of years the 
plaintiff had owned the security (including both the year of purchase 
and the year of 1912, no notice having been taken of fractional parts 
of a year), and used the number of such years as the denominator of 
the fraction, and the number of years the act had been in force at 
that time, which was 4, as the numerator of the fraction, and divided 
the increase so shown by the denominator, and multiplied the resuit 
by the numerator, and the answer represented a sum which he called 
"the proportion of increase applicable to gross income for 1912." 

On or about January 5, 1914, the Commissioner of Internai Rev- 
enue rejected plaintiff's appeal and refused to order the repayment of 
any portion of said tax, and no portion thereof was ever returned to 
the plaintiff. 

Plaintiff is not engaged in the business of buying and selling securi- 
ties as commodities, but as an investment for surplus funds, and makes 
sales of the same only when in the opinion of its proper officers, such 
sales will prove conducive to the best interests of its business as a bank 
and trust company. 

Therefore the sole question in this case is whether the Commission- 
er was legally justified in assessing the tax of 1 per cent, provided for 
in the act, on the net increase in value of the securities as shown by 
the book adjustment made by the plaintiff in June, 1912, and, as bear- 
ing upon that question, whether the increase in book value of such se- 
curities should be considered as "income received by plaintiff during 
the year." 
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As a guide in answering this question référence is made to the Act of 
March 2, 1867, c. 169, 14 Stat. 477, and the décisions following its pas- 
sage. That act provided that : 

"There shall be levied, collected and paid annually upon the gains, profits, 
and income of every person, * * * whether derived from any kind of 
property, rents, interest, dividends, or salaries, or from any other source what- 
ever, a tax of five per centum on the amount so derived over $1,000, * » * 
and the tax herein provided for shall be assessed, collected, and paid upon the 
gains, profits, and income for the year ending the 31st of December next pre- 
ceding the time for levying, collecting, and paying said tax." 

And further that: 

"In estimating the gains, profits, and income of any person, there shall be 
included ail incomes derived from interest upon notes, bonds, and other se- 
curities of the United States, profits realized within the year from sales of 
real estate purchased within the year, or within two years previous to the year 
for whieh income is estimated, * * * and ail other gains, profits, and in- 
come derived from any source whatever." 

Subséquent to the enactment of 1867, Gray v. Darlington, 15 Wall. 
63, 21 L. Ed. 45, was decided by the Suprême Court and must, in my 
opinion, be décisive of this case. There the plaintiff was assessed, and 
paid under protest, the tax levied on an advance in the value of se- 
curities, and then brought suit to recover the amount paid. 

In that case the plaintiff, in 1865, was the owner of certain United 
States treasury notes which he exchanged for United States bonds. 
In 1869 he sold the bonds at an advance of $20,000 over the cost of the 
treasury notes, and the government levied on this advance the tax pro- 
vided by the act as a "gain," "profit," or "income" for the year in 
which the plaintiff sold the bonds. 

At this point it should be noted that in the act of 1867 Congress 
made use of the terms "gains," "profits," and "income," while in the 
act now under considération the term "net income" alone has been used 
upon which to assess the tax, and that further wording of the prés- 
ent act restricts the levy thereof to "the entire net income, over and 
above five thousand dollars, received * * * from ail sources dur- 
ing such year. * * * " Therefore the act of 1867 would appear, 
upon its face, to be much broader in its scope, so far as it concerns 
the taxing of what may be considered "income," than the act of 1909. 

Nevertheless, the Suprême Court of the United States, speaking 
by Justice Field, in Gray v. Darlington, supra, said on page 66 of 15 
Wall. (21 L. Ed. 45) : 

"The mère fact that property has advanced in value between the date of 
its acquisition and sale does not authorize the imposition of the tax on the 
amount of the advance. Mère advance in value in no sensé constitutes the 
gains, profits, or income specified by the statute. It constitutes and can be 
treated merely as increase of capital." 

And on page 65 of 15 Wall. (21 L. Ed. 45), that: 

"The advance in the value of property during a séries of years can, in no 
just sensé, be considered the gains, profits, or income of any one particular 
year of the séries, although the entire amount of the advance be at one time 
turned into money by a sale of the property." 
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After careful considération of the facts in this case and the close 
analogy they bear to the facts in Gray v. Darlington, supra, I must 
conclude that the same interprétation given to the statute of 1867 by 
the Suprême Court, with référence to what was taxable as income un- 
der that statute, must be given to the act of 1909. 

In arriving at this conclusion, I hâve not taken into considération 
Exhibits H and I, which were allowed in évidence over the objection 
of counsel'for défendant. After due reflection I hâve concluded that 
both exhibits were inadmissible and had no bearing upon the contro- 
versy. 

Judgment is rendered for the plaintiff to recover of the défendant 
$1,803.07, with interest from September 26, 1913, and its costs of suit. 

Decree accordingly. 



UNITED STATES v. ERIE R. CO. et al. 
(District Court, D. New Jersey. Mardi 27, 1915.) 

1. Carriers <§=>38 — Offenses — Indictment — Concessions. 

The Hepburn amendment by Act June 29, 1906, c. 35!)], § 2, 31 Stat. 587, 
to Elkins Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (Cbmp. St. .1913, § 8597), 
so as to make a carrier punishable thereunder only in case it knowingly 
violated the act, does not require an indictment against a corporation for 
knowingly granting a shipper a concession in rates, by applying the im- 
port rate to a shipment which was not entitled thereto under the publish- 
ed tariffs, to allège the name of the agent by wliom the concession was 
granted, since the company's knowledge is the suin of the knowledge of 
ail its agents, though the transaction be executed by only one of them. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. ©=38.] 

2. Carriers ®=»38 — Offenses — Indictment — Concessions. 

The fact that an agent of a carrier was indicted jointly with it for 
granting an unlawful concession to a shipper, contrary to Hepburn Act 
June 29, 1606, § 2, and charged with doing the act as the agent of the 
carrier, does not in itself charge the carrier with doing the act through 
that agent, so that it cannot be convicted if the agent is acquitted. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. ©=338.] 

3. Cbiminal Law <3=972 — Motion in Arbest of Judgment — Détermination. 

A motion in arrest of judgment can be made only on the record proper, 
of which the évidence forms no part 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2423; 
Dec. Dig. ©=»972.] 

i. Carriers ©=>38 — Offenses — Unlawïtjl Concessions — "Knowingly." 

A carrier is guilty of "knowingly" granting an unlawful concession in 
rates, contrary to Hepburn Act June 29, 1906, § 2, though neither it nor its 
agents had actual knowledge of the facts which made the rate unlawful, 
if they willfully or intentionally renmined in ignorance of sucli facts, 
but not if they were négligent only in not ascertaining the facts. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. ©=38. 

For other définitions, see Words and Phrases, First and Second Séries, 
Knowingly.] 

®=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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5. Carriers <g=38 — Offenses — Sufficiency of 1 Évidence — Unlawful Con- 
cession — Knowledge. 

In a prosecution against a carrier for knowingly granting an unlawful 
concession in rates, évidence held not to show tliat the carrier knew, or 
willfully and intentionally remained in ignorance of, the facts which 
made the rate unlawful. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. <g=»38.] 

The Erie Railroad Company and another were jointly indicted for 
granting an unlawful concession in rates to a shipper, and the Rail- 
road Company alone was convicted. On motions in arrest of judg- 
ment and for new trial. Motion in arrest of judgment denied, and 
motion for new trial granted. 

J. Warren Davis, U. S. Atty., of Trenton, N. J., Alexander H. Elder, 
Asst. Atty. Gen., of Washington, D. C, and Walter H. Bacon, As.st. 
U. S. Atty., of Bridgeton, N. J., for the United States. 

Collins & Corbin, of Jersey Cïty, N, J., for défendant Erie R. Co. 

HAIGHT, District Judge. The Erie Railroad Company and Wil- 
liam S. Cowie, an agent of the company, were jointly indicted for a 
violation of section 1 of the act of February 19, 1903 (32 Stat. 847), 
commonly known as the "Elkins Act," as the same was amended by 
Act June 29, 1906 (34 Stat. 587), commonly known as the "Hepburn 
Act." The spécifie charge was that they had applied to an interstate 
shipment an "import rate," when a "domestic rate" was the lawful 
one, and had thereby granted a concession — the import rate being the 
lower. The "import rate," according to the filed and published tariffs 
of the company, was applicable "only on property received direct from 
the ship's side or dock of steamer upon which imported or from cus- 
toms bonded warehouses or appraisers' stores (not internai revenue 
stores)." They were tried before a jury, and the défendant company 
was convicted, but Mr. Cowie was acquitted. The company now moves 
in arrest of judgment, upon the ground that the acquittai of Mr. Cowie 
required that it be also acquitted. It also moves for a new trial: (1) 
Because of alleged errors in the charge to the jury; and (2) because 
the évidence was insufficient to warrant a conviction. Thèse will be 
considered in the order stated. Although I hâve reached the conclu- 
sion that the verdict must be set aside and a new trial granted upon the 
second of the above reasons.advanced on behalf of the défendant com- 
pany for a new trial, I hâve deemed it proper to détermine the other 
questions presented, as they are important and will certainly arise upon 
another trial. 

[1] 1. The argument in support of the motion in arrest of judg- 
ment proceeds on the theory that the indictment charges that the act 
for which the company was convicted was done through Mr. Cowie, 
as agent, and that as the corporation can act only through its agents, 
and as the indictment purported to name the agent through whom the 
company acted, one cannot be convicted and the other acquitted. This 
argument would unquestionably be sound, and probably the défendant 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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company could avail itself of it, on a motion in arrest of judgment, if 
the indictment were construed as the défendant contends that it should 
be. The détermination of the question presented, therefore, nécessi- 
tâtes an interprétation of the indictment. Primarily the défendant 
contends, in support of its construction, that an indictment against the 
carrier under the Hepburn Act must name or describe the agent or 
agents through whom the illégal act was done, and that consequently 
this indictment is demurrable unless it is construed as alleging that the 
unlawful acts, with which the company is charged, were done through 
Mr. Cowie. Manifestly, if the defendant's position in this respect is 
correct, great weight should be given to its main contention regarding 
the meaning of the indictment. The allégations essential to a valid 
indictment hâve thus been stated by Mr. Justice Day, in Armour Pack- 
ing Co. v. United States, 209 U. S. 56, at page 83, 28 Sup. Ct. 428, at 
page 436 (52 L. Ed. 681) : 

"This court has frequently had occasion to hold that the accused is entitled 
to know the nature and cause of the accusation against him, and that a 
charge must be sufflciently deflnite to enable him to niaise his défense and 
avail himself of the record of conviction or acquittai for his protection against 
further prosecutions, and to inform the court of the facts charged, so that it 
may décide as to their sufflciency in law to support a conviction, if one be 
had, and the éléments of the offense must be set forth in the indictment with 
reasonable particularity of time, place, and circumstances. And it is true 
it is not always sufficient to charge statutory offenses in the language of the 
statutes, and where the offense includes generic terms it is not sufficient that 
the indictment charge the offense in the same generic terms, but it must state 
the particulars." 

In Chicago, St. P., M. & O. Ry. Co. et al. v. United States, 162 Fed. 
835, at page 838, 90 C. C. A. 211, at page 214 (C. C. A. 8th Circuit), 
Judge Adams, af ter stating the above rule, said : 

"There are found in the indictment clear and deflnite allégations showing 
the kind of property shipped, the time and place when shipped, the consignée 
to whom shipped, the existing légal tariff or rate for such shipment, the pay- 
aient thereof by the shipper to the carrier, the subséquent payment of the 
rebate or concession by the carrier to the shipper, the time when it was paid, 
and the amount thereof. Thèse détails afforded ail the required certainty, 
and the indictment was clearly sufficient." 

The indictments in both of thèse cases were framed under section 1 
of the Elkins Act, before it was amended, and it was held to be unnec- 
essary to set forth the particular device by which the concession or 
rebate had been granted. Référence to the indictment in the case at 
bar shows that ail of the allégations which were considered, in the case 
last cited, as sufficient to sustain the indictment there under consid- 
ération, are présent hère, except the subséquent payment of the re- 
bate; butlui lieu of that, and in conformance with the facts, it allèges 
the charging and payment of a lower rate than that provided in the 
filed schedules or tarifïs. The Elkins Act originally madç a carrier 
who should offer, grant, or give a rebate, concession, or discrimina- 
tion criminally responsible. This was amended by the Hepburn Act, 
so that the carrier, to be criminally liable, must knomngly offer, grant, 
or give a rebate or concession or discrimination. 

The défendant company contends that the insertion of the word 
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"knowingly," in the statute, entitled it to be informed, in the indict- 
ment, of the name or description of the agent or agents whose knowl- 
edge the company is to be charged with, and that therefore the alléga- 
tions which were considered as sufficient in the cases above cited (which 
arose before the Elkins Act was amended) are no longer sufficient. Mr. 
Justice Day, however, laid down a gênerai well-settled rule, applica- 
ble to ail indictments. After setting forth ail of the essential détails, 
I cannot conceive that it was necessary, in order to comply with 
the above-mentioned rule, to allège the name of, or describe, the agent 
or agents who granted the illégal rate. Having been informed of ail 
the essential f acts, it was within the power of the défendant company 
to aacertain from its own agents which of them, if any, had done the 
unlawful acts. In addition it has recently been held by the Circuit 
Court of Appeals of the Sixth Circuit, in Grand Rapids & I. Ry. Co. 
v. United States, 212 Fed. 577, 129 C. C. A. 113, where an indictment 
framed under the Elkins Act, as amended, was before the court, that 
it was not necessary to set forth the method or device used to avoid the 
law, and that the carrier is responsible for the acts of ail of its agents. ; 
their combined knowledge and conduct being that of the carrier, even 
though the transaction is executed by only some of its agents. 

Surely it was not incumbent upon the government to name or de- 
scribe in the indictment ail of such agents. Their identity was pecul- 
iarly within the knowledge of the défendant carrier. If the govern- 
ment were required to name or describe ail of them in an indictment, 
it is quite safe to assume that, on the trial of a great majority of such 
cases, there would be material variances. In construing the indictment, 
therefore, it has been considered that it was unnecessary to name or 
describe the agent or agents in the indictment. 

[2, 3] The statute on which the indictment is based makes the car- 
rier's agents and officers, who come within its provisions, criminally 
responsible, as well as the carrier. An agent or officer can therefore 
properly be jointly indicted with his principal. That is precisely what 
was done in this case. On the face of the indictment it is not charged 
that the unlawful acts were done by the défendant corporation through 
Mr. Cowie, but he was jointly indicted with the company. The de- 
scription of Cowie as an agent was an essential allégation, so far as he 
was concerned, because, by the terms of the statute, it was only as an 
agent, officer, or person acting for or empioyed by the company, acting 
within the scope of his employment, that he was liable. As it was not 
essential to the validity of the indictment that the agent or agents for 
whose act the company was to be charged should be named or de- 
scribed, and as the indictment does not, on its face, charge that the 
unlawful acts were done through a particular agent, and as the désig- 
nation of Mr. Cowie as an agent was essential to the validity of the in- 
dictment, so far as he is concerned, I can see no good reason for giving 
to the indictment a meaning différent from that which appears on its 
face. Therefore, as the indictment did not limit the crime with which 
the company was charged to Mr. Cowie's acts and knowledge alone, 
his acquittai is not inconsistent with the company's conviction; and 
as the motion in arrest of judgment can be made only on the record, 
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of which the évidence forms no part, it follows that such motion must 
be denied. 

This also disposes of defendant's contention, on the motion for a 
new trial, that it was error to charge the jury that under the indict- 
ment the company could be convicted and Cowie acquitted. 

[4] 2. The principal question of fact in the case, was whether the 
défendant company k.nowingly granted a concession. The détermina- 
tion of this depended upon whether the company, through its agents, 
had knowledge of facts which would hâve made the import rate, under 
the published tariffs, unlawful. On this point the jury were instructed, 
in substance, that before the company could be convicted they must 
find that the agents of the company, who were instrumental in fixing 
the rate, had knowledge of the facts which made the import rate un- 
lawful, or that they willfully or intentionally remained in ignorance 
of them, in which latter case they would be charged in law with 
knowledge of such facts as reasonable inquiry or investigation would 
hâve revealed. They were specifically cautioned that négligence was 
not sufficient to constitute willful ignorance, in the following words: 

"I do not mean to be understood by this as stating that négligence is suffi- 
cient to charge one with knowledge, but his failure to make further inquiry 
must indicate a willful and perverse intention to reniain ignorant. Nor can 
any flnding of such willful ignorance be based on mère conjecture or spécula- 
tion, but must be based solely on the évidence in the case." 

It was, urged by the défendant at the trial, and is urged hère, that 
nothing short of actual knowledge, on the part of its agents, of the facts 
which made the import rate unlawful, could render it liable for know- 
ïngly granting a concession, and that it was error to hold that the de- 
fendant could be charged in law with knowledge if its agents willfully 
remained ignorant. This contention was considered during the trial 
as fully as the limited time at my disposai would permit. It has since 
been carefully considered in the light of the authorities brought to my 
attention by the able counsel for the défendant; but I see no reason 
to change the opinion which I enter tained at the time of the trial, and 
which was expressed in the charge to the jury. The défendant com- 
pany, under the terms of the act, must be held to know the tariffs 
which it had filed and published. Under familiar principles it will 
also be presumed to know that a departure f rom such tariffs constituted 
a violation of law and subjected it to punishment. But manifestly, if 
through its agents it honestly believed, at the time the rate was given, 
that this particular shipment was to be taken from the dock where it 
had been landed by the steamer on which it was iniported (a fact which 
would bave made the import rate lawful), but it later developed that 
the goods were not originally unloaded from the steamer on the dock 
from which they were taken by the défendant, it could not be held to 
hâve knowingly granted a concession, because it did not know of the 
facts essential to make the import rate inapplicable and the granting of 
it unlawful. 

If, however, the carrier willfully and intentionally remained in ig- 
norance of the facts necessary to détermine whether the import rate 
was lawful, must it not be charged in law with the knowledge of the 
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f acts which reasonable inquiry and investigation would hâve revealed ? 
It seems to me, both upon reason and authority that this must be so. 
It has been authoritatively decided that it was not necessary under the 
Elkins Act that there should be an intentional violation of the law, but 
that purposely doing a thing prohibited by the statute amounted to an 
offense, although the act did not involve turpitude or moral wrong or 
an intent to violate the law. Armour Packing Co. v. U. S., 209 U. S. 
85, 28 Sup. Ct. 428. 52 L. Ed. 681 ; Chicago, St. P., M. & O. Ry. Co. 
v. United States, 162 Fed. 835, 90 C. C. A. 211. In the latter case it 
was assumed (without deciding) that the adjective "willful," found in 
the earlier part of section 1 of the Elkins Act, was carried forward and 
made to qualify the misdemeanor denounced in the granting or giving 
of rebates or concessions, so that the giving or granting of them would 
be criminal only in the event that it was done "willfully." If, under 
the Elkins Act, a carrier is liable for having "willfully" granted a con- 
cession, when it in fact had no intention of disobeying the law, a forti- 
ori should one who willfully remains ignorant be charged with knowl- 
edge of what would hâve been learned, had inquiry or investigation 
been made. In Nichols & Çox Lumber Co. v. United States, 212 Fed. 
588, 129 C. C. A. 124 (C. C. A. 6th Cir.), where the indictment was 
framed under the Elkins Act, as amended by the Hepburn Act, the 
défendant, who was a shipper, urged that it could not be rightf ully con- 
victed, because its agents who had solicited the unlawful rates acted 
under a good-faith misapprehension as to the interprétation to be given 
to the tariffs. As to this contention Judge Warrington said (212 Fed. 
at page 593, 129 C. C. A. at page 129) : 

"As to the second reason, the only question involved concerned a choice be- 
tween the local and the transit rates, and, aside from their obvions knowledge 
that the latter was the lower rate, the agents, and consequently the défendant, 
must be presumed to hâve known which was applicable." 

It thus appears that, even under the amended act, knowledge may 
be presumed, although actual knowledge was not shown. 

In Spurr v. United States, 174 U. S. 728, at page 735, 19 Sup. Ct. 
812, at page 815 (43 L. Ed. 1150) the statute on which the prosecution 
was based imposed criminal responsibility upon one who should will- 
fully do certain prohibited acts. The question for détermination was 
stated, in the opinion, to be the defendant's knowledge of the state 
of a depositor's account when certain checks were certified, and his 
intent in the certification. It was said by Chief Justice Fuller : 

"Wrongful intent is the essence of the crime. If an officer certifies a check 
with the intent that the drawer shall obtain so much money out of the bank 
when he has none there, such offlcer not only certifies unlawfully, but the 
spécifie intent to violate the statute may be imputed. And so evil design may 
be presumed if the offlcer purposely keeps himself in ignorance of whether 
the drawer has money in the bank or not, or is grossly indiffèrent to his duty 
in respect to the ascertainment of that fact." 

The errors dealt with were the remarks of the trial judge to the jury 
when asked for further instructions. Thèse remarks were specifically 
stated by the trial judge to be in addition to the instructions which he 
had given them in the original charge. The Suprême Court held that, 
under the circumstances, the omission in the later remarks could not 
222 F.— 29 



450 222 FEDERAL REPORTER 

properly be held to hâve been supplied by a référence to the prior in- 
structions. A part of the latter are quoted in the opinion of the Su- 
prême Court, and apparently received its approval. After stating that 
if the défendant, at the time he certified the checks, believed that the 
account of the drawer of the checks was sufficient to cover them, he 
should be acquitted, the trial judge said: 

"Unless such Ignorance of the overdraf t was willful as elsewhere explained 
In the court's instructions. * * * Unless you are convinced by the proof 
beyond a reasonable doubt that he willfully, designedly, and in bad faith — 
thèse words mean substantially the same thing — shut his eyes to the fact 
and purposely refrained from inquiry or investigation for the purpose of 
avoiding knowledge." 

It thus appears that the Suprême Court has given its sanction to the 
proposition that one may be held criminally responsible for purposely 
keeping himself in ignorance of facts, when the crime with which he 
is charged required knowledge of those facts. I can perceive no dif- 
férence in principle between that case and the one at bar. I think, also, 
that the same rule may be properly gathered from that part of the dé- 
cision of the Circuit Court of Appeals of the Sixth Circuit, in Grand 
Rapids & I. Ry. Co. v. United States, supra, which deals with the ques- 
tion as to whether the refunds or concessions were given knowingly. 
It is true that this question was not directly passed upon in that case, 
but I think the remarks of the court lend support to the view hère en- 
tertained. See, also, 12 Cyc. 157; Wharton's Crim. Law, vol. 1, § 89. 
The défendant corporation was under a duty to apply the lawful rate. 
It cannot be presumed that Congress, in framing an act so compre- 
hensive as this, intended that a carrier, upon whom such a duty was 
cast, could willfully and intentionally remain ignorant of the facts nec- 
essary to détermine which was the proper rate, and then shield itself 
from prosecution on the plea of lack of knowledge. 

Counsel for the défendant hâve cited a great many authorities as to 
the meaning of the word "knowingly," when used in a criminal stat- 
ute. Giving due effect to them, and to the gênerai rule that a pénal 
statute must be construed strictly, I cannot see that the charge to the 
jury was erroneous. The word "knowingly" was not construed in 
any other than its accepted légal meaning, but there was applied, not 
by way of statutory construction, a principle of law, namely, that where 
one upon whom a duty to know is cast intentionally or willfully keeps 
himself in ignorance, he will be estopped to deny knowledge of what 
he could hâve leamed by reasonable inquiry and investigation. In none 
of the cases cited by counsel for the défendant is this proposition de- 
nied ; in fact, it seems not to hâve been considered or presented. It 
seems unnecessary to review thèse cases, because I do not consider that 
the proposition expounded to the jury in any way conflicts with them. 
What was held by the Circuit Court of Appeals of this Circuit, in 
United States v. Lehigh Valley R. R. Co., 204 Fed. 706, 123 C. C. A. 
9, was that the words "knowingly and willfully" in the so-called "Twen- 
ty-Eight Hour" Law were not synonymous with "negligently," and that 
it was not possible to commit an act "knowingly and willfully" unless 
the act be consciously in the mind. But this is quite différent from 
holding that one who intentionally remains ignorant may not be charg- 
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ed in law wîth knowledge. The jury in the case at bar were instructed 
that mistake or négligence was not équivalent to knowledge. 

[4] 3. I hâve read and considered very carefully ail of the testi- 
mony and exhibits in the case, and I cannot escape the conclusion thaï' 
there was not sufficient évidence to permit the jury to legitimately ifl- 
fer either actual knowledge on the part of any of the agents of the 
défendant company that the shipment in question had not been orig- 
inally landed at the American docks f rom the ship on which it had been 
imported, or that any such agents willfully remained ignorant of this 
fact. In reaching this conclusion, I hâve given due weight to the ver- 
dict of the jury and to the gênerai rules which should govern courts in 
setting asi de -verdicts as contrary to the évidence. I hâve also consid- 
ered that it is the combined knowledge and conduct of ail of the agents 
of the company which constitutes the knowledge and conduct of the 
carrier (Grand Rapids & I. Ry. Co. v. United States, supra), and also 
that Mr. Cowie's acquittai could be entirely consistent with a convic- 
tion of the défendant. 

A more careful examination of the évidence than was possible at 
the time of the trial leads me to believe that, under the rule prevailing 
in this circuit (Zilbersher v. Penn. R. Co., 208 Fed. 280, 125 C. C. A. 
480; United States v. Erie, 212 Fed. 853, 129 C. C. A. 307) the dé- 
fendants motion for a direction of verdict upon the ground of lack of 
évidence should hâve prevailed, and that the verdict would be reversed 
for this reason on appeal. There was practically no conflict in the évi- 
dence. A lengthy review of the évidence would serve no useful pur- 
pose hère; but a brief statement of my conclusions should, I tbink, 
be made. As before stated, the import rate could lawfully be applied, 
under the filed and published tariffs, only in the event that the property 
which was transported was to be taken by the défendant, for purposes 
of shipment, direct from the ship's side or the dock of the steamer 
upon which it had been imported into this country, or from a customs 
bonded warehouse or appraisers' store. The évidence demonstrates 
that none of thèse conditions were présent. The import rate was 
therefore illégal, and under the statute the granting of it constituted a 
concession. There is no doubt that the agents of the défendant knew 
that the property was not to be taken for shipment by the défendant 
from either the steamer upon which it had been imported or from a 
bonded warehouse or appraisers' store ; but there is no évidence that 
any of them knew that it was not to be taken from the dock, or a ware- 
house connected with the dock, upon which it had been originally 
landed in this country. The évidence is quite overwhelming to the 
effect that ail of the agents of the company in New York who had 
anything to do with the décision of whether the import rate should be 
applied proceeded on the assumption that the property was to be taken 
from the dock, or a warehouse connected therewith, on which it had 
been originally landed. The question which was the subject of dis- 
cussion among thèse agents was whether the import rate should be 
applied, if the property had been stored in a free warehouse connected 
with the dock on which it had been originally landed. 

As a matter of fact, the property had been landed at an entirely dif- 
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ferent dock, and later transported to the dock and warehouse from 
which the défendant company took it. The application to quote the 
rate was made to the New York office by an agent in Boston. Con- 
sidérable correspondent, and several telegrams and téléphone mes- 
sages, regarding the rate, passed between this agent and those in New 
York. It is uncontradicted that Mr. Cowie, after consulting with some 
of the other agents of the défendant as to the proper interprétation of 
the tariffs, communicated to the Boston agents the conditions pre- 
scribed in the tariffs, under which the import rate could be given. The 
latter testified that he repeated thèse conditions to the shipper. If this 
is so (and there is no évidence to the contrary), the fault would seem 
to lie with the shipper in not advising the Boston agent that the prop- 
erty to be shipped had not been originally landed on the dock from 
which the railroad company was to take it. In view of the length of 
time which had transpired since the property was landed in this coun- 
try, and some of the other circumstances in the case (of ail of which 
the company, through its agents, had notice), it would seem that there 
was négligence on the part of the agents of the company in not making 
further inquiries as to whether the property had been originally landed 
at the American docks. 

But négligence is not sufficient, in a case such as this, to charge 
knowledge. It may also be that the agent in Boston was négligent in 
not asking, if he did not (the évidence does not disclose whether he 
did or not), of the shipper, the spécifie question whether the property 
had been originally landed at the American docks. There are, I am 
free to admit, some suspicious circumstances, yet thèse are as con- 
sistent with the theory of négligence as of a willful intent to remain 
ignorant. There are some facts, undoubtedly, in the possession of 
some of the witnesses who testified, which were not revealed at the 
trial, and which, if revealed, would materially assist in settling the 
question of knowledge or willful ignorance. For instance, it was not 
shown who stamped on the shipping order the words "Import Freight," 
and if this was done by an agent of the défendant company, what in- 
formation he had as to where the property had been originally landed, 
and if he had any information, from whom he received it, and why the 
import certificate was not filled in. But it would not be proper to con- 
vict the défendant upon bare suspicion, or assumption of facts, which 
the évidence did not disclose. My conclusion, therefore, is that the 
defendant's motion for a new trial on this ground must prevail. 

The verdict will therefore be set aside, and a new trial granted. 
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CARPENTER v. BEAL-McDONNELL & CO. et al. 
(District Court, E. D. Arkansas, W. D. Mardi 4, 1915.) 

1. Gaming ©=319— Obligations ob Secueities Given for Gambling CoNam- 

EBATIONS VALIDITT. 

In an action to enforce a note or seeurity given in settlement of a 
gambling debt, which by statute is absolutely void, the illegality of the 
considération may be shown as a défense. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. §§ 39-43; Dec. 
Dig. ®=19.] 

2. Gaming <@=>14 — "Gambling Contract" — "Wagebing Contbact" — Deal- 

ing in Futures. 

Dealing in futures, when both parties intend tbat there sball be no de- 
liveries, but only a settlement of différences between the contract and the 
market price, are "wagering" or "gambling eontracts" and illégal and 
void by the common law. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. §§ 25, 26 ; Dec. Dig. 
<§=14. 

For other définitions, see Words and Phrases, First and Second Séries, 
Gambling Contract ; Wager.] 

8. Gaming <§=>46 — Gambling Contbact — Pehsons Who Mat Plead Inva- 
lidité. 

A contract or conveyance based on a gambling transaction, which is ab- 
solutely void by statute or by the common law, may be attacked, not only 
by a party to it, but. by any one privy to him in blood or estate. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. §§ 93, 94; Dec. 
Dig. <g=»46.] 

4. JUDGMENT <S=?817 FOEEIGN JUDGMENT COLLATERAL ATTACK. 

Pen. Laws N. Y. (Cotisol. Laws, c. 40) § 933, declaring void judgments 
the considération for which is "money or any other valuable thing won by 
the playing at any game whatsoever or won by the betting on the hands 
or sides of such as do play at any game," does not apply to judgments 
based on other gambling transactions, such as dealing in futures, and, in 
the absence of any such statute, a judgment of a New York court ob- 
tained in a suit in rem by default on substituted service, the res being 
within the jurisdiction of the court, although the res consisted of securi- 
ties pledged in such a deal must be presumed valid in that state, and un- 
der the full faith and crédit clause of the fédéral Constitution cannot be 
collaterally attacked In a court in another state. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1456, 1457; 
Dec. Dig. <S=>817.] 

In Equity. Suit by Nathaniel L. Carpenter against Beal-McDon- 
nell & Co. and another. On motion to strike out part of answer. Mo- 
tion sustained. 

This is a bill in equity against the défendants, composing the copartner- 
ship of Beal-McDonnell & Co., to compel them and their officers to make a 
transfer to the plaintiff of certain certificates of membership in said flrm. 

The facts as set out in the bill are: That the défendants are members of 
the joint-stock conipany or copartnership engaged in the Wholesale dry goods 
business in the city of Little Rock. That it was organized by written agree- 
ment providing that the interests of each member or partner should be repre- 
sented and evidenced by certificates showing the number of shares owned by 
such partner of a total of 3,000 shares of the par value of $100 each. That 
the business should be conducted under the flrm name of the défendants, and 
that there should be issued by the président of the flrm, attested by the secre- 

£=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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tary, certlflcates to each member or partner showing tbe number of shares he 
ls entitled to, which certlflcates and the interest they represent shall be 
transférable by assignaient in writing upon the certiflcates and surrender of 
the same to tiie secretary of the firm, whereupon new certiflcates shall be 
executed to the transférées In the same manner as the original certificate, and 
that such transférée shall be entitled to ail the rights and privilèges of an 
original holder, and subject to ail the liabilities of the firm that shall accrue 
after such transfer, and that the secretary shall keep a certificate book and 
register the issuance and transfer of such certiflcates, and none but those 
appearing by said records as being holders of certiflcates shall be entitled to 
dividends or to vote on the officers of such partnership. Tbe articles also 
provide for a certain form of certificate to be issued, with a blank certificate 
of assignment on the back thereof. The agreement further provides that the 
owner of such assignment shall hâve the right to transfer, sell, or hypothecate 
the same without the consent of the other owners of certiflcates or the officers, 
but that no person shall be entitled to exercise the rights of a partner or share 
in the dividends, unless his certificate has been recorded in the registry book 
of the firm. It further provides that such certiflcates may be levied on by 
writs of exécution or other légal process in the same manner as shares of 
stock in a corporation may be levied upon, and that the purchaser at such sale 
of the shares of a partner in such business, or at any sale by virtue of any 
contract made by the partner, shall be entitled to hâve issued to him, upon 
producing proper authority of such purchase, the certificate or certiflcates of 
such shares. Provision is made for the management of the business of thé 
copartnership by an executive committee, and for the élection of certain 
officers, and that the profits of the business shall be divided annually among 
the certificate holders according to their several interests. That upon the 
organization of the firm J. S. McDonnell became the owner and holder of 
certiflcates Nos. 15 and 16, each representing 100 shares ; the whole being of 
the par value of $20,000. That this plaintif! and certain other persons men- 
tioned in the bill were partners doing business as brokers in the city of New 
York under the firm name of N. L. Carpenter & Co. That the said McDonnell, 
being indebted to them in a large sum of money, over $23,000, had pledged 
thèse certiflcates with said firm, having properly indorsed them as required 
by the articles of copartnership ; that on October 20, 1913, N. L. Carpenter & 
Co. instituted an action in the Suprême Court of the State of New York, for 
the county of New York, which is a court of gênerai jurisdiction of said state, 
against J. S. McDonnell, the pledgor, asking for a foreclosure of the cer- 
tiflcates which they had in their possession in the city of New York. That 
the said McDonnell being a nonresident of the state of New York, no Personal 
service could be had on him in that state, an order was made by that court 
for substituted service to be made in the city of Little Rock, Ark., in accord- 
ance with the laws of the state of New York. That such personal service was 
made on the said McDonnell in the city of Little Rock, state of Arkansas, 
and due proof thereof made in conformity with the laws of the state of New 
York. That on the return day said McDonnell failed to appear or plead to 
said complaint, and thereupon, on the 14th day of April, 1914, the case being 
duly reached, a judgment by default was rendered in said cause, decreeing 
that the pledged certiflcates be sold at public auction in the city of New 
York by a référée appointed for that purpose, in conformity with the laws of 
the state of New York, and that the said référée exécute to tbe purchaser of 
such certiflcates a transfer and conveyance thereof and ail the right, title, and 
interest of the défendant J. S. McDonnell in and to the same and in and 
to the share of the capital of Beal-McDonnell & Co., and that his equity of 
rédemption be forever foreclosed. That out of the proceeds the costs of the 
action be paid, and the sum of $23,315, with interest be paid to the plain- 
ttffs; that being the amount found due them on the transaction for which 
the certiflcates were pledged. That on May 8, 1914, the référée, in pursuance 
of said judgment, sold said certiflcates at public sale, and Natbaniel L. Car- 
penter, the plaintiff in this action, becarne the purchaser thereof. That on 
the 21st day of May, 1914, the référée having reported to the court his action 
and sale in pursuance of the decree, the sale was conflrmed by the court, and 
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thereupon the said référée made the transfers of the certiflcates to this plain- 
tiff in conformlty with the decree of the court. 

Exemplified copies of ail the proceedings in the Suprême Court of the state 
of New York are filed as exhibits with the bill. 

The complaint then charges that plaintiff caused sald certiflcates, with said 
transfers, assignments, and conveyanees to him, to be presented to the prési- 
dent and secretary of said Beal-McDonnell & Co. at their office in the city of 
Little Rock, Ark., together with a properly exemplified copy of the record of 
proceedings had in the Suprême Court of the state of New York, and requested 
cancellation of said certiflcates and the issuance to him of new certiflcates 
representing the said transfer, and also the payment to him of ail dividends 
which had been eamed and declared on said shares of J. S. McDonnell, which 
they refused to do. 

The défendants filed an answer to this, complaint, admitting the organiza- 
tion of the flrm of Beal-McDonnell & Co., as set out in the complaint, and'al- 
leged that since then the name had been changed to Beal-Burrow & Co., but 
denied ail other allégations in the complaint, and denied the Jurisdiction of 
the New York court to enter the decree mentioned in the complaint on sub- 
stituted service. They also pleaded that, prior to the institution of this 
suit, the said J. S. McDonnell had sold his interest in the flrm of Beal-Mc- 
Donnell & Co. to the défendant James L. Dibrell, who requested the officers of 
said flrm to transfer to him the certiflcates issued to the said McDonnell, in- 
cluding those set out in the complaint ; that ne was unable to surrender said 
certiflcates Nos. 15 and 16, and said flrm declined to issue him new certiflcates, 
but made entries of said sale and transfer of the interests of the said J. S. 
McDonnell to James L. Dibrell upon the proper books of the flrm. 

The défendant James L. Dibrell, in addition to the answer which was flled 
by him and ail the other défendants as aforestated, flled a separate answer, 
in which he sets up a purchase of the certiflcates in controversy from McDon- 
nell, and further charges that if the proceedings in the Suprême Court of the 
state of New York, as alleged in the complaint, were had, they were founded 
on a demand which grew out of agreements for the sale of cotton on margin, 
commonly called "dealings in futures," which were made and to be performed 
wholly or in part in the state of Arkansas, in which dealings it was never in- 
tended by the parties thereto, or either of them, that an actual delivery of 
cotton should be made, but, on the contrary, it was "the intention of one or 
both of the parties to said transaction to receive or pay the différence be- 
tween the agreed priée and the market price at the time flxed for settlement, 
and that the said dealings were gambling contracts and are expressly pro- 
hibited and made illégal and void under the laws of the states of Arkansas 
and New York, and any judgment thereon is void under the îaws of Arkansas 
and New York. 

The plaintiff has flled a motion to strike out that part of the additional 
answer of the défendant Dibrell which pleads that the considération of the 
transaction between McDonnell and N. K Carpenter & Co. arose out of a 
gambling transaction. 

Cockrill & Armistead, of Little Rock, Ark., for plaintiff. 
Mehaffy, Reid & Mehaffy and Moore, Smith & Moore, ail of Little 
Rock, Ark., for défendant 

TRIEBER, District Judge (after stating the facts as above). [1] 
There are two contentions made by counsel for plaintiff which can be 
disposed of without incumbering this opinion with a large number of 
citations: (1) That the contract alleged to havè been a mère wager, 
having been fully executed by the delivery of the certiflcates, cannot 
be disturbed ; (2) that if the plaintiff does not require the aid of an il- 
légal transaction to establish his claim he may recover, although the 
considération of his claim was unlawful. 
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Thèse rules are no doubt correct in a certain class of cases, but are 
clearly inapplicable when the action is to enforce a note or security giv- 
en in payment of a debt which, either by statute or the common law, 
are absolutely void. That gambling debts belong to that class cannot 
be denied. The note or security can, in the nature of things, only be 
given after the contract therefor had been made or the debt incurred, 
and, in an action to enforce them, the plaintiff establishes his claim 
prima facie by the mère production of the instruments without further 
proof. If the defendant's mouth is closed, as claimed by counsel, be- 
cause the contract had been executed by the exécution and delivery of 
the note or securities, and the plaintiff makes out his prima facie case 
by the mère production of them, without any necessity of showing the 
considération, the law declaring ail such instruments void is no bet- 
ter than a pièce of waste paper. That such a plea is good, see Embrey 
v. Jemison, 131 U. S. 336, 348, 9 Sup. Ct. 776, 33 E. Ed. 172; Mackin 
v. Shannon (C. C.) 165 Fed. 98, and authorities there cited. As stated 
in Wooden v. Shotwell, 24 N. J. Law, 789: 

Statutes declaring such contracta void can only be enforced by permitting 
the party, though he is in pari delicto, to claim the invalidity of the trans- 
action. 

The same rule has been applied in cases involving usury statutes. 
Houghton v. Burden, 228 U. S. 161, 169, 33 Sup. Ct. 491, 57 L. Ed. 
780; Ringer v. Virgin Timber Co. (D. C.) 213 Fed. 1001. 

The two more serious propositions raised are: 

(1) Can a third person, privy in estate to the original maker of the 
contract, set up the défense that the pledge was delivered by his gran- 
tor to secure a gambling transaction? 

(2) Can the judgment of a court of New York in an action in rem, 
the res being within the court's jurisdiction, obtained on substituted 
service, without the defendant's appearance, be collaterally attacked in 
a foreign court upon the ground that the considération of the contract 
was a gaming transaction? 

[2] I. That 'dealings in futures, when both parties intend, as al- 
leged in that part of the answer sought to be stricken out, that there 
should be no deliveries, but only a settlement of the différences be- 
tween the contract and the market price at a time fixed for executing 
the contract, are nothing but wagering or gambling contracts, which 
are illégal and void as being against public policy, even without the 
aid of the statute, is as well settled as any proposition of law. Irwin 
v. Williar, 110 U. S. 499, 510, 4 Sup. Ct. 160, 28 L. Ed. 225; Embrey 
v. Jemison, supra; Clews v. Jamieson, 182 U. S. 461, 21 Sup. Ct. 845, 
45 L. Ed. 1183; Metropolitan National Bank v. jansen, 108 Fed. 572, 
47 C. C. A. 497; Cleage v. Laidley, 149 Fed. 346, 79 C. C. A. 284; 
Ware v. Pearsons, 173 Fed. 878, 98 C. C. A. 364. 

[3] The contract or conveyance being absolutely void, any party 
privy in estate or blood may attack it, for the simple reason that, the 
conveyance being void, nothing passed by it. The question lias been 
frequently before the courts in cases where a statute déclares bonds, 
bills, and conveyances void if in violation of the usury statutes, and 
the great weight of authority is to the effect that the invalidity may be 
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pleaded by any party privy in blood or estate to the vendor, mortgagor, 
or assignor. Lloyd v. Scott, 4 Pet. 205, 230, 7 L. Ed. 833 ; Crawford 
v. Nimmons, 180 111. 143, 54 N. E. 209 ; UHenthal v. Champion, 58 
Ga. 162; Post v. Dart, 8 Paige (N. Y.) 639; Cole v. Savage, 10 Paige 
(N. Y.) 592; Maloney v. Eaheart, 81 Tex. 284, 16 S. W. 1031 ; Brooks 
v. Avery, 4 N. Y. 229; Trusdell v. Dowden, 47 N. J. Eq. 396, 20 Atl. 
972; Camden Fire Ins. Co. v. Reed (N. J. Ch.) 38 Atl. 667; Cobe v. 
Summers, 143 Mich. 117, 106 N. W. 707; Washington Nat. B. & h. 
Ass'n v. Andrews, 95 Md. 696, 53 Atl. 573. 

In Hpkin v. Williams, 57 Ark. 242, 21 S. W. 433, 38 Am. St. Rep. 
241, it was held, citing numerous authorities, that if a statute déclares 
a conveyance of the homestead by the husband, without the wife join- 
ing in the deed, as required by statute, void, a third person, privy in 
estate, may attack such a conveyance. To the same effect is Bank of 
Harrison v. Gibson, 60 Ark. 269, 277, 30 S. W. 39. In the last case 
a junior mortgagee filed a bill to cancel a prior mortgage upon the 
ground that it was upon the homestead of the mortgagor, and the wife 
had not joined in its exécution in the manner prescribed by the laws 
of the state, and it was held that it was void as against the junior mort- 
gagee, whose mortgage was properly executed. 

[4] IL Can the judgment of a New York court, obtained in a pro- 
ceeding in rem by default on substituted service, be collaterally attack- 
ed in a court of another state upon the ground that the considération of 
the judgment is a wagering transaction, such as is set out in the an- 
swer? 

The validity of this judgment on its face was sustained by this court 
orally on a motion to dismiss the complaint upon the authority of Mer- 
ritt v. American Steel Barge Co., 79 Fed. 228, 234, 24 C. C. A. 530 
(8th Circuit), and Ryan v. Seaboard, etc., R. R. Co. (C. C.) 83 Fed. 889. 

Article 4, § 1, of the Constitution of the United States, provides: 

"Full faith and crédit shall be glven in each state to the public acts, rec- 
ords, and judicial proceedings of every other state. And the Congress may 
by gênerai laws prescrlbe the manner in which such acts, records and pro- 
ceedings shall be proved, and the effect thereof." 

To carry this provision into effect, Congress, by the act of May 
26, 1790 (1 Stat. 122, c. 11 ; Rev. Stat. § 905 [Comp. St. 1913, § 1519]), 
provided that the records and judicial proceedings of any state or 
territory, when authenticated as prescribed by the act, "shall hâve such 
faith and crédit given to them in every court within the United States 
as they hâve by law or usage in the courts of the state from which 
they are taken." 

That under the laws of the state of Arkansas such a judgment would 
be absolutely void was, for the purpose of this motion, not contro- 
verted. 

While it is true that courts of one state will not en force contracts 
which are void, when against the public policy of that state, although 
they are valid under the laws of the state where made and to be exe- 
cuted (Oscanyan v. Arms Co., 103 U. S. 261, 26 L. Ed. 539), this rule 
does not apply to judgments which are protected by the constitutional 
provision above set out. 
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There are some authorities relied on by counsel for both parties 
which, in the opinion of the court, when read in the light of the facts 
to which the principles there announçed were applied, are distinguish- 
able, and therefore inapplicable to the issues involved in the instant 
case. 

In Fauntleroy v. Lum, 210 U. S. 230, 28 Sup. Ct. 641, 52 L. Ed. 1039, 
claimed on behalf of plaintif! to be conclusive, the judgment attacked 
was not based on the original transaction, but on an award of arbi- 
trators made in pursuance of an agreement of the parties. The de- 
fendant had been duly served with process within the jurisdiction of 
the Missouri court, in person, and defended the action in that court by 
pleading that the award was based on a transaction made in the state 
of Mississippi for futures to be settled on the différence of priées, 
without any actual deliveries to be made, and which contracts were 
yoid and unenforceable in the courts of that state. Evidence to estab- 
lish that fact was offered by him on the trial in the Missouri court, but 
by that court excluded, and a final judgment rendered against him. No 
appeal was taken from that judgment, and suit was instituted on it in 
a court of the state of Mississippi, which declined to enforce it. Mr. 
Justice Holmes, who delivered the opinion of the court reversing the 
Suprême Court of Mississippi, said on page 237 of 210 U. S., on page 
643 of 28 Sup. Ct. (52 L. Ed. 1039) : 

"Whether the award would or would not hâve been conclusive, and whether 
the ruling of the Missouri court upon that matter was right or wrong, there 
can be no question but that the judgment was conclusive in Missouri on the 
validity of the cause of action." 

And again, on page 238 of 210 U. S., on page 643 of 28 Sup. Ct. (52 
L,. Ed. 1039) : 

"In this case the Missouri court no doubt supposed that the award was 
binding by the laws of Mississippi. If it was mistaken, it made a natural 
mistake. The validity of its judgment, even in Mississippi, is, as we believe, 
the resuit of the Constitution as it always has been understood." 

Nor are Andrews v. Andrews, 188 U. S. 14, 23 Sup. Ct. 237, 47 L. 
Ed. 366, and the other cases involving the validity of decrees in ac- 
tions for divorce, rendered on constructive service in courts other 
than where the parties actually resided, and which are relied on by the 
défendant, in point. What was determined in those cases was that, 
where the jurisdiction of the foreign court dépends upon domicile, 
that question is open to re-examination in the courts of another state 
asked to give the judgment full faith and crédit, in order to détermine 
whether the court which rendered the decree had jurisdiction — a ques- 
tion always open. Burbank v. Ernst, 232 U. S. 162, 163, 34 Sup. Ct. 
299, 58 L. Ed. 551. 

Nor is Wisconsin v. Pélican Insurance Co., 127 U. S. 265, 8 Sup. 
Ct. 1370, 32 L. Ed. 239, relied on by the défendant, applicable to the 
issues involved herein. There the court had to détermine its own juris- 
diction, which, by the Constitution, is limited to controversies of a 
"civil nature," and it was held that an action to recover a penalty is not 
"a controversy of a civil nature," and it was its duty to inquire what 
the cause of action which it is called on to adjudicate was in order to 
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détermine whether it had jurisdiction of the cause, and to ascertain that 
fact it could examine the cause upon which the judgment was based. 
This is fully explained in Fauntleroy v. Lum, supra, 210 U. S. 236, 28 
Sup. Ct. 641, 52 L. Ed. 1039. 

The full-faith and crédit clause of the Constitution has been con- 
strued so many times, and so uniformly, by the Suprême Court, that 
there is no room for doubt as to what effect is to be given to it at this 
day. The leading cases on that subject were determined over 100 
years ago (Mills v. Duryee, 7 Cranch, 481, 3 L. Ed. 411 ; Hampton v. 
McConnel, 3 Wheat. 234, 4 L. Ed. 378), and followed ever since; the 
latest reported case being Roller v. Murray, 234 U. S. 738, 745, 34 Sup. 
Ct. 902, 58 L. Ed. 1570. The rule thus established is that a "judgment 
of a state court should hâve the same crédit, validity, and faith in 
every other state in the United States which it has in the state where 
pronounced, and that whatever pleas would be good to a suit thereon 
in such state, and none others, could be pleaded in any other court in 
the United States." 

It is equally well settled that the Constitution does not require that 
any greater force be given to a judgment of another state than the law 
of the state, where pronounced, gives it. Board of Public Works v. 
Columbia Collège, 17 Wall. 521, 529, 21 L. Ed. 687; Tilt v. Kelsey, 207 
U. S. 43, 57, 28 Sup. Ct. 1, 52 L. Ed. 95; Converse v. Hamilton, 224 
U. S. 243, 253, 32 Sup. Ct. 415, 56 L. Ed. 749, Ann. Cas. 1913D, 1292. 

As stated in the Columbia Collège Case : 

"Any other rule would contravene the pollcy of the Constitution of the 
United States on that subject." 

The important question, therefore, to be determined, is: What is 
the effect of this judgment in the courts of the state of New York? 1 
Is it conclusive, or can it be avoided in a collatéral proceeding upon 
the ground set up in the answer of the défendant Dibrell, sought to be; 
stricken out. 

The statutes of New York on the subject of wagers, bets, and stakes- 
are as f ollows : 

"Sec. 991. Ail wagers, bets or stakes, made to dépend upon any race, or 
upon any gaming by lot or chance, or upon any lot, chance, casualty, or unt 
known or contingent event whatever, shall be unlawful. 

"Sec. 992. Contracts on account of money or property wagered, bet or 
staked are void. Ail contracts for or on account of any money or property, or 
thing in action wagered, bet or staked, as provided in the preceding sectiony 
shall be void. 

"Sec. 993. Securities for money lost at gaming void. Ail things in action,, 
judgments, mortgages, conveyances, and every other security whatsoever, 
given or executed, by any person, where the whole or any part of the con- 
sidération of the same shall be for any money or other valuable thing won by 
playing at any game whatsoever, or won by betting on the hands or sides of 
such as do play at any game, or where the same shall be made for the repay- 
ing any money knowingly lent or advanced for the purpose of such gaming 
or betting aforesaid, or lent or advanced at the tiine and place of such play; 
to any person so gaming or betting aforesaid, or to any person who, during 
such play, shall play or bet, shall be utterly void, except where such securi- 
ties. conveyances or mortgages shall affect any real estate, when the same> 
shall be void as to the grantee therein, so far only as hereinafter declared." 
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The act of April 9, 1913 (Laws of New York 1913, c. 236), amcnding 
the pénal laws of the state in relation to bucket shops, is a pénal act en- 
tirely, and contains nothing in référence to civil actions. It makes it 
a felony to do any of the acts f orbidden by that statute ; but it does 
not déclare judgments and conveyances based on such transactions 
void, as does section 993 of the Code. Hence the question is: Docs 
section 993 apply to transactions of the nature set out in the answer? 

Neither counsel nor the court hâve been able to find any authorita- 
tive ruling by the New York courts on this question (i. e., the validity 
of a judgment founded on such a cause of action) ; hence it must be 
determined on elementary principles of law, aided by the précédents 
established by courts of other states, which hâve similar statutes. 

In the absence of a statute invalidating certain judgments, a judg- 
ment by a court having jurisdiction of the parties and subject-matter 
is, when collaterally attacked, conclusive as to ail média concludendi, 
including a judgment based on a gaming or other illégal considéra- 
tion. With some exceptions, which are immaterial in this case, it is 
equally well settled that the original cause of action is merged in the 
judgment. Permitting a judgment to be attacked for causes, other than 
that of jurisdiction or fraud is an exception in the law, in the nature 
of a proviso, and must be strictly construed. Nor can a person, in the 
absence of a statute to that effect, recover money lost at gaming, as 
the courts will aid neither party to an illégal transaction. The author- 
ities on the question of recovering money lost on wagers of this nature, 
under statutes similar to those of New York (section 993), uniformly 
hold that such statutes do not apply to ordinary wagers or dealings in 
futures, where neither party intends that there shall be a delivery, 
which are treated as wagers, but apply only to money lost by betting 
at gaming or a gambling device. Connor v. Black, 132 Mo. 150, 33 S- 
W. 783; Sondheim v. Gilbert, 117 Ind. 71, 18 N. E. 687, 5 L. R. A. 
432, 10 Am. St. Rep. 23 ; Boyce v. O'Dell Comm. Co. (C. C.) 109 Fed. 
758 (under the Indiana statute) ; Dows v. Glaspel, 4 N. D. 251, 60 N. 
W. 60; Shaw v. Clark, 49 Mich. 384, 13 N. VV. 786, 43 Am. Rep. 474. 
In Connor v. Black it was said : 

"It will be observed that the statute only perniits money or property to be 
recovered which has been lost 'at any gaming or gambling device.* Wliile this 
transaction was a wager, and the law will not, in tbe absence of an express 
statute, aid either party in enforcing it, it is not a 'gaming or gambling device,' 
within the meaning of section 5209. The words 'gaming' and 'gambling device' 
t>y common use and interprétation had acquired a certain signification long 
prior to the enactment declaring transactions like this to be gambling." 

In Shaw v. Clark, Judge Cooley, delivering the opinion of the court, 
said : 

"In common speech 'gambling' is applied to play with stakes at cards, dice, 
or other contrivance, to see which shall be the winner and which the loser. A 
contract for the purchase of options is not gaming, within the meaning of this 
terni. In form it is the purchase of a commodity to be delivered at a future 
date, atul it only resembles gaming in that the parties take a chance of gain 
or loss without intending that the sale which they nominally make shall ever 
become a legitimate business transaction. 'Betting,' in common speech, means 
the putting of a certain sum of money or other valuable thing at stake on the 
happening or nonhappening of some uncertain event. A purchase of options 
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la not belting in this sensé, thougb. it resenibles it In the fact that risks are 
taken on uncertain events, and that the tendency to those engaged in it is 
demoralizing. * * * We hâve no idea that the purchase o£ options was in 
the niind of the Législature when passing the statute against betting or 
gaming." 

In Lester v. Buel, 49 Ohio St. 240, 30 N. E. 821, 34 Am. St. Rep. 556, 
and Farless v. Morehead, 201 Fed. 310, 119 C. C. A. 548 (also under 
the Ohio statute), a différent conclusion was reached, but it was based 
on the statutes of that state, which are similar to those of Arkansas, 
and include ail wagers, as will be seen by référence to sections 4270 
and 6934a, Revised Statutes of Ohio, set out in the opinion of the court 
in Lester v. Buel. 

While none of the cases cited involved a judgment, they were actions 
to recover money lost on wagers of this nature Under statutes similar 
to section 993 of the New York Code. By référence to the New York 
statutes, it will be noticed that while section 992 déclares "contracts 
on account of money or property wagered, bet or staked" void, sec- 
tion 993, which is the section including judgments and conveyances, 
limits the invalidity to cases where the considération was "money or 
other valuable thing won by playing at any game whatever," etc., but 
does not include ordinary bets or wagers. The maxim, "Expressio 
unius est exclusio alterius," applies. 

As the judgment herein relied on was not on a transaction based on 
any of the acts mentioned in section 993 of the New York Code, which 
is the only statute of that state affecting the validity of judgments 
based on gambling transactions, it is not void under the laws of that 
state, and being entitled, under the Constitution of the United States, 
to the same faith and crédit it would receive in the courts of the state 
of New York, is not subject to attack in this collatéral proceeding. 

The court has not overlooked the fact that in Minzesheimer v. Doo ■ 
little, 60 N. J. Eq. 394, 45 Atl. 611, and Campbell v. New Orléans 
National Bank, 74 Miss. 526, 21 South. 400, 23 South. 25, the courts 
refused to enforce judgments of courts of other states based on such 
transactions upon the ground that they contravened the public policy 
of their respective states. But, with the highest respect for those 
courts, this court feels unable to follow them, in view of the uniform 
rulings of the Suprême Court of the United States hereinbefore cited. 

The motion to strike out that part of the answer is sustained. 



PALMER v. DELAWARE, L. & W. R. CO. 

(District Court, N. D. New York. May 3, 1915.) 

1. Removal of Causes <§=>108 — Pboceedings Afteb Removal — Discontinu- 

ANCE. 

Plaintiff, in an action for Personal injuries against a citizen of another 
state, in which he claimed $5,000 damages, will not be granted leave to dis- 
continue the action after it has been removed to the fédéral court, and 
after he has been enjoined from proceeding in another suit in the state 
court against the same défendant for the same cause of action instituted 

^3>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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after the removal of the former suit, In whlch he claimed only $2,950 
damages for the purpose of preventlng a removal of that cause to the 
fédéral court, unless he will stipulate to discontinue the action in the 
state court, and not to bring another action against the défendant in any 
court for the same cause of action. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 217 ; 
Dec. Dig. @=>108.] 

2. DlSMISSAL AND NONSUIT <S=>18 VOLUNTAET DlSMISSAL DISCRETION OF 

COUET. 

It is within the discrétion of the court to grant or refuse leave to 
plaintiff to discontinue his action, and such leave will be denied or grant- 
ed only conditionally, where the défendant has acquired some interest or 
incurred some expense in the action, the benefit of which would be lost 
by a discontinuance and the institution of another action. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. § 
32 ; Dec. Dig. ®=18.] 

3. Removal or Causes <S=>97 — Effect of Removal — Peoceedings in State 

Coubt — Injunction. 

Where a case has been lawfully removed to a fédéral court under the 
acts of Congress enacted under its constitutional powers, providing for 
such removal, the state court has no jurlsdiction over the same cause of 
action between the same parties while the cause is pending in the fédéral 
courts; and while the state court cannot be dlrectly enjoined from pro- 
ceedlng with the action for the same cause, the parties thereto may be so 
enjoined. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 206, 
208-211; Dec. Dig. <S=97.] 

At Law. Action by Edwin F. Palmer against the Delaware, Lacka- 
wanna & Western Railroad Company. On motion by plaintiff for 
leave to discontinue the action. Motion denied. 

Motion by plaintiff for leave to discontinue this action after re- 
moval of this cause from the state court into the United States court ; 
the plaintiff having thereafter instituted another suit in the Suprême 
Court of the state of New York for precisely the same cause against 
the same défendant, except that he reduces his demand for judgment 
and his allégation of damages from $5,000 to $2,950. 

Piper & Pendergast, of Fulton, N. Y., for the motion. 
Chas. V. Byrne, of Syracuse, N. Y., opposed. 

RAY, District Judge. [1] On or about the 26th day of October, 
1914, the above-named plaintiff, Edwin F. Palmer, commenced an 
action in the Suprême Court of the state of New York against the 
above-named défendant to recover damages for personal injuries by 
reason of the alleged négligence of défendant, and he alleged and laid 
his damages at the sum of $5,000 and demanded judgment therefor. 
Thereupon the défendant, which is a foreign corporation organized 
under the laws of the state of Pennsylvania, the plaintiff being a citi- 
zen and résident of the state of New York, took due and law fui pro- 
ceeding in due time for the removal of this cause into the United 
States District Court of the Northern District of New York, in which 
district said action was pending in the state court, and presented its pa- 
pers to and filed same with the judge of said Suprême Court at a regu- 

@s»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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lar term being held, and at the same time presented for approval and 
procured the approval of the bond required and filed same. After 
being served with notice that at the said time and place the said papers 
for removal would be presented, etc., the plaintiff, by moving at the 
same time and place for a discontinuance of the action, sought to dis- 
continue the action, and thus prevent removal and defeat the jurisdic- 
tion of this court ; that is, the plaintiff, when he discovered that the 
défendant had availed itself of the right of removal, sought to defeat 
removal by discontinuing the action, his purpose being to commence 
another action in the same court against the same défendant for pre- 
cisely the same cause, except that he purposed to reduce his claim 
of damages from $5,000 to $2,950, so as to deprive the United States 
court of jurisdiction of the second action and thus defeat removal. 

That this was the purpose is clearly demonstrated by the course pur- 
sued and acts done by the plaintiff immediately f ollowing the filing of 
the papers with the judge of the Suprême Court on the application 
for removal and the order which it was the duty of said court to make. 
Both applications were presented and heard at the same time, and 
both were decided at the same time. The judge of the Suprême Court, 
however, made an order discontinuing the action at the same time 
that the bond was pronounced sufficient and the papers on removal 
were filed. Immediately thereafter the plaintiff in the action referred 
to, and sought to be removed, who had laid his damages at the sum of 
$5,000 for the acts of négligence complained of, brought another ac- 
tion in the Suprême Court of the state of New York against the same 
défendant for precisely the same cause of action and on the same al- 
légations, but laid his damages at the sum of $2,950, $50 less than the 
jurisdictional amount to enable défendant to remove the case. This 
attempt of the plaintiff in this action removed as above stated, and also 
plaintiff in the second action brought in the Suprême Court and in the 
same county, to discontinue this action in favor of the action com- 
menced in the state court after such removal for the same cause, if suc- 
cessful, will operate to deprive the défendant of a substantial right, to 
wit, the right to remove the trial of the action for the négligence al- 
leged from the Suprême Court of the state of New York to the United 
States District Court of the Northern District of New York, in which 
■district the alleged cause of action arose, and in which district the 
plaintiff himself résides. 

The question is : Will this court lend itself to practices and évasions 
of the law of this kind ? It is useless for the plaintiff to contend that 
there was any error or mistake in demanding judgment, or in al- 
leging the amount of damages sustained. The time and circumstances 
under which this réduction of the claim was made forbids any such 
conclusion. It is, of course, true that this court cannot compel a, 
plaintiff to demand a greater judgment than he deems himself entitled 
to. The cause having been removed, if the plaintiff on the trial should 
stipulate that he is not entitled to more than $2,950 damages, or bef ore 
trial should move to remand, and stipulate, for the purpose of securing 
a remand to the state court, that the damages were only $2,950, the 
court in the last case would refuse to remand, as the right of removal 
■dépends upon the pleadings as framed when removal is made, but in 
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the first case mentioned would, of course, limit the plaintiff on the 
trial to the damages he voluntarily stipulated as the limit of his right 
of recovery. 

If, on the trial of this action, the plaintiff should see fit to submit to 
a voluntary nonsuit, the défendant would be powerless to prevent. 
However, when a plaintiff lias brought suit in the state court for a 
given cause of action, removable to the United States court, and such 
cause has been removed according to law, jurisdiction vests in the Unit- 
ed States court, and this court ought not to lend itself in any way to aid 
a proceeding or a course of procédure adopted by the plaintiff for the 
express purpose of ousting this court of jurisdiction, and in effect re- 
manding the cause to the state court for trial through the guise of an- 
other action for the same cause between the same parties in the same 
state court, the only différence being a réduction in the amount of 
damages claimed. Such a subterfuge for bringing about a remand of 
the cause, otherwise impossible, ought not to be encouraged or sanc- 
tioned. Ordinarily a plaintiff should hâve the right to discontinue his 
action; but when it is done, not for the purpose of promoting justice, 
but for the purpose of defeating justice, and prolonging litigation, and 
depriving the défendant of a substantial right, the court ought to put 
its face against it. 

[2] The right of the plaintiff to discontinue is not absolute; it is 
discretionary with the court to allow a discontinuance, or allow it on 
terms, or refuse it altogether. In Matter, etc., of Waverly Water- 
works Co., 85 N. Y. 478, 481, 482. In this case the Court of Appeals 
held : 

"The court, having the right in its discrétion to refuse leave to discontinue 
an action or spécial proceeding, can détermine upon what terms it may grant 
leave. Its discrétion in this respect is not liinited to the payment of costs." 

In its opinion the court held : 

"The court in which an action is pending may impose terms beyond taxable 
•josts as a condition of the discontinuance of the action. It may require the 
plaintiff to stipulate that he vvill not sue again for the same cause of action, 
or that, if he does sue again, the défendant may use the évidence already tak- 
en, or that he will not interpose the statute of limitations as a défense to a 
counterclaim which the défendant has set up in case he should sue the plain- 
tiff thereon, or even that he will pay the counterclaim. The right to impose 
such conditions grows out of and is included in the right to refuse the dis- 
continuance altogether. * * * When an action or spécial proceeding has 
been commenced, the défendant may hâve an interest that it shall be con- 
ducted to its termination, and in such case the court can protect such interest 
by refusing to permit the action or proceeding to be discontinued, or it may 
impose such reasonable terms as a condition of discontinuance as will fully 
protect or indemnify the défendant." 

This is, of course, in accord with cornmon scnse and the due ad- 
ministration of justice. The rule thus declared applies hère in ail its 
force, where the défendant lias not only an interest, but a statutory 
vight arising under an act of Congress, to hâve this alleged cause of 
action tried out in the District Court of the United States, to which 
the action was removed for trial. The case above cited has been fre- 
quently referred to, and cited and approved. See Winans v. Winans, 
124 N. Y. 140, 144, 26 N. E. 393. In this case the court said: 
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"An application for leave to discontinue an action is addressed to the légal, 
not the arbitrary, discrétion of the court, and it may not be denied capricious- 
ly, but may be refused whenever circumstances exist which afford a basis for 
the exercise of légal discrétion ; in such a case the court bas but to consider 
whether anything has occurred since the commencement of the action which 
would so far préjudice defendant's interest, in the event of a discontinuance, 
as to require a déniai of the application." 

See, also, to same effect, In Matter of Probate of Will of Lasak, 131 
N. Y. 624, 30 N. E. 112; Carleton v. Darcy, 75 N. Y. 375; Young v. 
Bush, 36 How. Prac. (N. Y.) 240. 

In Matter of Pétition of Butler, 101 N. Y. 309, 4 N. E. 518, Judge 
Fînch said: 

"A party should no more be compelled to continue a litigation than to 
commence one, except where substantial rights of other parties hâve accrued, 
and injustice will be done to them by pernntting the discontinuance." 

In this case now before this court, it is not sought to compel the 
plaintif! to "continue a litigation," but, if he insists on continuing it, 
that it be carried on in that tribunal to which it was removed for trial, 
and to which the défendant had the légal and the équitable right to re- 
move it for trial, and which tribunal the plaintiff is now seeking to avoid 
by bringing a second action for precisely the same cause against the 
same défendant in another court, but reducing the damages claimed 
in his second action, plainly for the purpose of avoiding and preventing 
a removal of such second action to this court, where the first action 
is now pending. The plaintiff is insisting on continuing the litigation 
for this précise cause between the same parties, but seeks to compel the 
défendant, who brought the action lawf ully into this court for trial, 
to go into, the state court again, and where, should this action be dis- 
continued, the plaintiff on the trial of the second action might (as has 
been done many times) ask to amend by increasing his demand for 
judgment. 

The same rule above stated prevails in the fédéral court. In Amer- 
ican Steel & Wire Co. v. Mayer & Englund Co. (C. C.) 123 Fed. 204, 
it was held that, where the défendant had expended time and effort 
in gathering testimony, the condition, on discontinuance, might be im- 
posed, and should be imposed, that the plaintiff should consent to the 
perpétuation of such testimony and an arrangement for its use in any 
subséquent litigation between the same parties involving the same sub- 
ject-matter. 

[3] The constitutional right of Congress to provide for the removal 
of causes from the state to the fédéral courts is settled (Tennessee v. 
Davis, 100 U. S. 257, 265, 25 L. Ed. 648, 651) ; and "the Législature 
or the judiciary of a state can neither defeat the right given by a con- 
stitutional act of Congress to remove a case from a court of the state 
into the Circuit [now District] Court of the United States, nor limit 
the effect of such removal" (Goldey v. Morning News, 156 U. S. 518, 
523, 15 Sup. Ct. 559, 39 L. Ed. 517, 519; Madison Traction Co. v. 
St. Bernard Mining Co., 196 U. S. 239, 245, 25 Sup. Ct. 251, 49 L. Ed. 
462). And the state court cannot do that indirectly which it cannot 
do and is forbidden to do directly. While the state court itself may 
not be enjoined from proceeding in the state court on the same cause 
222 F.— 30 
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of action, the parties to the action may be. Madisonville Traction Co. 
v. St. Bernard Mining Co., 196 U. S. 239, 245, 25 Sup. Ct. 251, 49 L 
Ed. 462. In this case the Suprême Court of the United States held: 

"After the présentation of a sufficient pétition and bond to the state court 
in a removable case, it is compétent for the Circuit Court, by a proceeding an- 
cillary in its nature — without violating section 720, Rev. St., forbidding a 
court of the United States from enjoining proceedings in a state court — to re- 
strain the party against whom a cause has been legally removed from taking 
further steps in the state court." 

See the many cases cited in the opinion. 

In this case this ancillary proceeding has been taken, and this court 
has duly enjoined this plaintiff from taking further proceedings in the 
state courts of the state. Hence this motion to discontinue. And while 
the action is pending in the fédéral court the state court cannot obtain 
and exercise jurisdiction over the same cause of action between the 
same parties through a second action in the same state court, com- 
menced after such removal to the fédéral court. The plaintiff in the 
action may be enjoined .from prosecuting such second action in the 
state court. Madisonville Traction Co. v. St. Bernard Mining Co., 
supra. However, "after a case properly removable and removed into 
the fédéral court has been voluntarily dismissed zvithoitt action on the 
merits, the case is again at large, and plaintiff may begin it again in 
any court of compétent jurisdiction, including the state court from 
which the first case was removed into the Circuit Court." Southern 
Raihvay Co. v. Miller, 217 U. S. 209, 213, 216, 217, 30 Sup. Ct. 450, 
452 (54 L. Ed. 732). In this last-cited case the Suprême Court of the 
United States decided that: 

"While it is true that a compllance wlth the act of Congress entitling the 
party to remove the case may operate to end the jurisdiction of the state 
court, notwithstanding it refuses to allow such removal, it by no means fol- 
lows that the state court may not acquire jurisdiction in sortie proper way of 
the same cause of action after the case has been dismissed without final 
judgment in a fédéral court By complying with the removal act the state 
court lost its jurisdiction, and upon the flling of the record in the fédéral 
court that court acquired jurisdiction. It thereby had the authority to hear, 
détermine, and render a judgment in that case to the exclusion of every other 
court. But where the court permitted a dismissal of the action by the plain- 
tiff, it thereby lost the jurisdiction which it had thus acquired." 

It is apparent from thèse décisions of the highest courts of the Unit- 
ed States and of the state of New York that : 

1. This case, involving directly this cause of action between thèse 
parties and nothing else, was commenced in the state court of the state 
of New York and duly and properly removed into the District Court of 
the United States, Northern District of New York, for trial, and that 
thereupon this court acquired jurisdiction of the case and of the cause 
of action. 

2. That this court now has such jurisdiction and control over it and 
the parties, and had same when the second action for the same cause 
was commenced in the state court. 

3. That défendant having properly availed itself of the removal stat- 
ute, and moved the case, and this cause of action, into the fédéral court 
for trial, it thereby exercised a statutory right and gained the right, 
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a substantial one, to hâve the case for this cause of action tried and 
determined in the fédéral court. This right the défendant asserts and 
interposes as a défense to this. motion, whereby it is plainly sought by 
the plaintiff to deprive the défendant of such substantial right, deprive 
this court of jurisdiction, and in effect bring about a remand, which 
cannot be done directly. 

4. To grant this motion would operate as a fraud upon the rights 
of the défendant, as there is no reason for the second action in the state 
court between the same parties on precisely the same cause of action, 
except to secure a trial in the state court; and plainly the discontinu- 
ance of this action in the fédéral court is sought in order that the same 
cause of action between the same parties may be tried in the same 
state court from which this action was removed, the damages claimed 
being reduced, so as to prevent removal of such second action. 

5. The défendant has availed itself of the right to enjoin the plaintiff 
from proceeding further in the state court, and he is now under such 
injunction. 

6. This court is of the opinion that in the exercise of its discrétion 
this motion to discontinue in this court should be denied, and that to 
grant the motion, under the circumstances and in view of the facta dis- 
closed, would be an abuse of discrétion. 

This action in the fédéral court can be as speedily tried as the case 
in the state court. It is now on the calendar, and court is in session in 
Syracuse, and another term of the court will be held in Syracuse dur- 
ing June, and that city is but a few miles distant from Fulton, where 
the alleged cause of action arose. 

The motion to discontinue is denied, unless plaintiff will stipulate 
to discontinue the second action brought in the state court, and not 
again bring action against the défendant in any court on this cause of 
action. If such stipulation is executed and filed, the motion to dismiss 
is granted. 



WILLIAMS v. WILSON FRUIT CO. 

(District Court, D. Idaho, S. D. May 6, 1915.) 

1. Removal of Causes <©=>79 — Time for Removal — Extension of Time to 
Plead. 

Assumlng that under Judicial Code (Act March 3, 1911, c. 231) § 29, 36 
Stat. 1095 (Comp. St. 1913, § 1011), requiring pétitions for removal to be 
filed before défendant is required to answer or plead to the déclaration 
or complaint, an order of the state court extending the time to plead 
opérâtes to extend the time for removal, where an order extending the 
time to plead recited that it was made on condition that the action 
might be placed on the calendar for a term commencing within a few 
days, and set for trial on such day as the court might be able to try it, 
though no answer or note of issue was filed. and at the foot of such order 
defendant's attorney agreed to such condition, and accepted the exten- 
sion of time on such condition, with no suggestion of any understanding 
that the cause might be removed, notwitlistMiidiug such consent, the time 
for removal was not thereby extended ; it being apparent that the court 

igr=>For other cases see same topic & KEY-NUMPEK in ail Key-Numbered Digests & Indexes 
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would not hâve extended the time, except npon the agreement that such 
extension should not operate to delay the trial. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 135, 
136, 139-160 ; Dec. Dig. <S=s79.] 

2. Removal or Causes <S=>79 — Time for Removal — Extension of Time to 

Plead. 

In the absence of a standing raie upon the subject in the state court, a 
stipulation by plaintif!" exteudiug defendant's time to plead or answer 
does not extend the time to remove the cause to the fédéral court, unless 
plaintiff's consent to sueh extension is expressed therein. 

[Ed. Note. — For other cases, see Removal of Causes, C«nt Dig. §§ 135, 
136, 139-160; Dec. Dig. ©=>79.] 

3. Removal of Causes ©=81 — Time for Removal — Waiver. 

The time for removing a cause to the fédéral court does not pertain to 
the jurisdiction, and the statutory limitation of the time for removal 
may be waived by plaintiff. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 137, 
138; Dec. Dig. <g=81.] 

4. Removal of Causes <§=79 — Time, fob Removal — Extension of Time to 

Plead. 

A state court cannot, without plaintiff's consent, by an order extending 
defendant's time to answer or plead, enlarge the time for filing the pé- 
tition to remove a cause to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 135, 
136, 139-160 ; Dec. Dig. <§=»79.] 

At Law. Action by Kate L,. Williams against the Wilson Fruit Com- 
pany. On motion to remand to the state court. Motion granted. 

J. J. McCue and J. C. Johnston, both of Boise, Idaho, for plaintiff. 
McCready Sykes, of Boise, Idaho, for défendant. 

DIETRICH, District Judge. [1] This cause was originally com- 
menced in the district court of the Third judicial district of the state 
of Idaho, in and for Ada county. S'ummons was served on January 
18, 1915, and thereby the défendant was required to appear and plead 
on or before February 17th. Thereafter this time was extended by 
stipulation until April 2d. In the meantime a motion for a receiver 
had been made by the défendant, with authority to issue receiver's cer- 
tificates for certain purposes, which it is unnecessary hère to explain. 
This motion had been submitted prior to, and was under advisement 
on, April 2d. Upon that day, without the consent or participation of 
counsel for the plaintiff, so far as the record shows, the court made the 
f ollowing order : 

"Upon condition that the above-entitled action may be placed on the trial 
calendar for April, 1915, called on April 5, 1915, and set for trial on such day 
as the court may be able to try the same, although no answer is flled, or note 
of issue flled, by said April 5, 1915, the time of défendant to answer herein is 
hereby extended to and including four days after the date of the order of 
this court décisive of said defendant's motion herein for the appointaient of a 
receiver, and the authorization of receiver's certificates." 

At the f oot of the order there is the f ollowing : 

"As counsel for défendant, I hereby agrée to the express conditions of the 
above order, and accept the extension of time above granted upon such con- 
ditions. McCready Sykes, Attorney for Défendant." 
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Thereafter, on April 5th, the case was set down for trial for April 
21 st. The court being otherwise engagée!, however, no trial was had 
upon the date fixed, and on April 24th, and within the time allowed by 
the order to answer, the défendant, in the f orm provided by law, filed 
its pétition and bond for removal. The transcript of the record lias 
been brought into this court by the plaintiff, who moves to remand, 
upon the ground that the removal proceedings were not taken within 
the time allowed by law. Section 29 of the Judicial Code provides 
that : 

Whenever any party entitled so to do desires to remove a suit from the 
state court to a fédéral court, "he may make and file a pétition, duly verified, 
in such suit in such state court at the time, or any time before the défendant 
is required by the laws of the state or the rule of the state court in which 
such suit is brought to answer or plead to the déclaration or complaint of 
* * * plaintiff, for the removal of such suit," etc. 

The contention of the défendant is that, by virtue of the stipulations 
extending its time to appear and plead, the time within which it had 
the right to pétition for removal was extended to April 2d, and that the 
order of April 2d enlarging the time to answer correspondingly enlarg- 
ed the time for removal. 

Upon the gênerai question of the efficacy of a stipulation or order ex- 
tending the time for pleading in the state court, to enlarge the time for 
removal proceedings, great diversity of opinion is disclosed in the de- 
cided cases. There is an apparent want of harmony even in this circuit. 
See Tevis v. Palatine, etc. (C. C.) 149 Fed. 560 (decided by Judge Wol- 
verton); Heller v. Ilwaco, etc. (C. C.) 178 Fed. 111 (decided by Judge 
Bean) ; Hansford v. Stone-Ordean, etc. (D. C.) 201 Fed. 186 (decid- 
ed by Judge Bourquin) ; Adams v. Puget Sound, etc. (D. C.) 207 Fed. 
205 (decided by Judge Neterer). Many cases both pro and con are cited 
in 34 Cyc. 1276. Illustrative of the view that the period for removal 
proceedings cannot thus be enlarged are Ruby Canyon Gold Mining Co. 
v. Hunter (C. C.) 60 Fed. 305, and Wayt v. Standard, etc. (C. C.) 189 
Fed. 231. 

If we assume that a stipulation for time to plead in the state court 
opérâtes to extend the time to remove, the défendant' s time for such 
removal was thus extended only to and including the 2d day of April. 
If we further assume that a spécial order made by the state court grant- 
ing further time to plead enlarges the time for removal, it is to be 
noted that the order of April 2d was upon the condition, expressly as- 
sented to by the défendant, that the cause should be placed upon the 
trial calendar for April, and called on April 5th, and set for trial at 
some date thereafter to suit the court's convenience. This was équiva- 
lent to a consent that the cause be tried upon its merits in the state 
court. It is suggested in the argument that it was known by the state 
court that the défendant did not intend to waive its right to remove ; 
but there is nothing in the record to support that view, and the record 
facts must control. If there was any understanding that the défend- 
ant might at any time, notwithstandng its consent to a setting of the 
case for trial, remove the cause to the fédéral court, that understand- 
ing should in some way hâve been expressed in, or at least suggested 
by, the order; but the order and the consent thereto attached un- 
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equivocally convey the idea that the court would not hâve extended 
the time to answer, except upon the agreement that such extension 
should not operate to delay the trial of the cause, and, if removal can 
now be had, delay beyond what was contemplated will necessarily en- 
sue. Défendant is bound by the conditions upon which the extension 
was made, one of which was that a trial should be had at such time 
as the state court should designate. Manifestly, if it can now bring. 
the cause hère, it will wholly escape the performance of this condi- 
tion. Even among those cases in which it is held that stipulations and 
orders extending the time to plead operate to extend the time for re- 
moval proceedings, none is found supporting a removal under similar 
circumstances. 

[2, 3] For thèse considérations alone, the motion to remand must 
be allowed. But, lest there be a misunderstanding as to the rule in this 
jurisdiction, it is appropriate that it be stated in more gênerai terms. 
In the absence of a standing rule upon the subject in the state court, 
it is thought that a mère stipulation in, or order of, such court, extend- 
ing the time to plead, does not operate to enlarge the time for filing 
a pétition on removal. In some jurisdictions at least, where such 
stipulations are held to extend the time, the doctrine is predicated on 
the principle of estoppel. But it is difficult to see how a plaintifï can be 
estopped by his stipulation, unless it expressly or inf erentially discloses 
an intention on his part to extend the time, not only for pleading, but 
for removal. Plis mère consent that the défendant may hâve addi- 
tional time to plead in the state court does not imply an intent to enlarge 
the time for removing the cause to another court. It not infrequent- 
ly happens that the plaintiff is very willing, under the conditions ex- 
isting in the state court, to extend the defendant's time to plead, espe- 
cially where such extension will not materially delay the final disposi- 
tion of the cause. But if such extension ipso facto opérâtes to enlarge 
the time to remove, the plaintiff may thus by inadvertence be doing the 
very thing which he is anxious to avoid, and a défendant may thus be 
enabled, by waiting until after the expiration of the term in the fédéral 
court, and then removing the cause f rom the state court, to very great- 
ly delay the progress of the litigation. It is plainly the intent of the- 
removal statutes that removals shall not be resorted to as dilatory 
measures. Moreover, if, as seems to be the view in some jurisdictions, 
such a stipulation ipso facto extends the time to remove, it is mani- 
festly quite impossible to stipulate for an extension of time to plead 
without extending the time to remove. An express réservation in the 
stipulation, or any other unequivocal act, by which the plaintiff may 
attempt to guard against extending the time for removal, will be futile. 
I see no reason why it should be held that the plaintiff is without the 
power to waive the limitation of the time for removal. Time does not 
pertain to the jurisdiction ; it is formai and modal, and for that reason 
may be waived by the party for whose benefit it is intended. Powers- 
v Chesapeake, etc., Ry. Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 
673. But such waiver is not effected by a stipulation which purports 
only to extend the time to plead. If the défendant desires further 
time to remove, the consent of the plaintiff to an extension should be 
expressed, as well as his consent to enlarge the time to plead. 
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[4] I am further of the opinion that without the consent of the plain- 
tif! the state court cannot, by order, enlarge the time for filing the 
.pétition on removal. The limitation can be waived or set aside only 
with the consent of the party for whose benefit it is provided. 

Let an order be entered remanding the cause to the state court. 



DULL v. LE FEVRE et al. 

(District Court, E. D. Washington, N. D. June 20, 1914.) 

No. 1736. 

1. Taxation <g=>335 — Assessment— Nature of Property — Estoppel. 

Where the character of the title of a smelting company, authorized by 
Act April 28, 1904, c. 1820, 33 Stat. 567, to construct a siuelter and fiume 
on land within an Indian réservation, to the improvements placed on 
such lands, was fully considered between the taxing officers of the county 
and the proper officers of the smelting company, and by direction of the 
company itself the property was listed and assessed as Personal property, 
the assessment and a sale for taxes was valid, notwithstanding the claim 
that title to the land passed to the smelting company and that the im- 
provements were therefore a part of the realty, as a taxpayer is bound 
and estopped by his own statements as to the nature, title, and value of 
his property in a list which ne returns for taxation, though he can préju- 
dice no one else by listing property which he does not own, nor can he 
make such a list a covenant for a title. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 562 ; Dec. Dig. 
<S=>335.] 

2. Corporations @=>560 — Receivees' Sales — Time and Notice or Sale. 

Where the receiver of a corporation, ordered by the court which ap- 
pointed him to sell the property of the corporation on a specified date, 
wâs enjoined froni making the sale on that date, a subséquent sale by 
him several months later, without any further order frorn the court by 
which he was appointed, and without any other or further notice of sale, 
was a nullity. 

TEd. Note.— For other cases, see Corporations, Cent Dig. §§ 2253-2260, 
2262; Dec. Dig. ®=>560.] 

.3. Public Lands <g=>39 — Grants fok Town Site — Title. 

TJnder Act March 3, 1905, c. 1479, 33 Stat. 1064, directing the Secretary 
of the Interior to set apart a tract of land not exceeding 120 acres in 
extent, adjacent to lands owned by a smelting company in an Indian rés- 
ervation, suitable in its location for a town site, and to convey such land 
to such person as might be designated by such company to receive title, 
upon payment by the company of such priée as might be flxed by him, 
the person designated by the corporation to receive title to the town site 
became a mère naked trustée, and took no bénéficiai interest in the grant 
from the government. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 83-90, 92- 
99 ; Dec. Dig. <§=>39.] 

In Equity. Bill by A. J. Dull against A. J. Le Fevre and others. 
Decree rendered. 

O. C. Moore, of Spokane, Wash., for plaintiff. 
McCarthy & Edge, of Spokane, Wash., for défendants. 
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RUDKIN, District Judge. The Act of Congress of April 28, 1904 
(33 Stat. 567), provides as f ollows : 

"That the Secretary of the Interior be, and he is hereby, authorized and 
directed to permit the Kellar & Indiana Consolidated Smelting Company, a 
corporation organized under the laws of the state of Washington, to con- 
struct a smelter in the immédiate vieinity of the San Poil rirer, in the south 
half of the Col ville Indian réservation; that the smelter shall be located on 
the San Poil river, and that permission be granted to construct a Hume from 
the site of the smelter to a point on the San Poil river where a water supply 
can be made available ; that six acres of land be set aside for the site of the 
smelter, and a strip of land of sumcient width allowed for the érection 
* * * of the flume ; that permission shall be given to the Kellar & Indiana 
Consolidated Smelting Company to purchase timber and stone neeessary for 
the work of construction ; that the Secretary of the Interior shall permit the 
work to be done under such rules and régulations as he may preseribe, and lie 
shall also preseribe the priées the said Kellar & Indiana Consolidated Smelting 
Company shall pay for the land, the stone, and the timber used in the con- 
struction works: Provided, that the laws regulating intercourse with Indians 
shall be applicable to the lands set aside under tins act, so long as the south 
half of the Colville réservation remains as an Indian réservation." 

The Act of Mardi 3, 1905 (33 Stat. 1064), provides as f ollows : 

"That the Secretary of the Interior be, and he is hereby, authorized and di- 
rected to set apart a tract of land not exceeding one hundred and twenty 
acres in extent, imm'ediately adjacent to the lands now owned by the Kellar 
& Indiana Consolidated Smelting Company, in the south half of the Colville 
Indian Réservation, in the state of Washington, suitabie in its location for a 
town site, and that he cause the same to be conveyed to such person as may 
be designated by said Company to receive title thereto, upon payaient by said 
company of such price as may lie fixed by him, and that the money received 
therefrom shall be deposited in the treasury of the United States to the crédit 
of the Colville Indians." 

It appears from the amended bill of complaint that the sélection 
for the smelter site and the flume and power site were approved by 
the Secretary of the Interior on the 7th day of July, 1906 ; that prior 
to the 27th day of September, 1911, the company had, at a cost of 
more than $200,000, constructed and completed a plant on the sites thus 
selected, had fully equipped the same with ail neeessary machinery for 
the treatment, réduction, and smelting of ores, had constructed a flume 
from the smelter to the power site, and had equipped a sawmill plant 
and other expensive improvements neeessary for the conduct of its 
business; that ail such improvements were constructed on and at- 
tached to the above-described lands, with the intention that the same 
should become permanently attached thereto, and that the same did 
in fact become permanently attached thereto and a part thereof ; that 
for the years 1909 and 1910 the county assessor of Ferry county, in 
which such improvements are situate, assessed the same as personal 
property for the purposes of taxation, and that on the 27th day of 
September, 1911, the sherifr of Ferry county sold such improvements 
to the défendant Le Fevre at tax sale for the sum of $2,175.98 and ïs- 
sued his bill of sale therefor. The regularity of the tax proceedings is 
not questioned, but the plaintiff contends that the improvements were 
erroneously assessed as personal property, and that the assessment 
was therefore void. 
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It further appears that the Kellar & Indiana Consolidated Smelting 
Company designated its président, one Robert L. Boyle, as the person 
to receive title to the town site referred to in the act of March 3, 1905, 
and that patent issued to him under the provisions of that act. It 
further appears : That an action was commenced in the superior court 
of Ferry county by the filing of a complaint on the 17th day of May, 
1912, entitled "L,. P. Farr, Plaintiff, v. Kellar & Indiana Consolidated 
Smelting Company, Défendant." That on the same day a receiver 
was appointed for the property and assets of the corporation. That 
on the llth day of June, 1912, the receiver filed his report, and on the 
26th day of June, 1912, a pétition for an order authorizing the sale 
of the property and assets of the corporation. That on the 24th 
day of June, 1912, on the pétition to sell, it was ordered : 

That the prayer of the pétition be granted ; that ail the real and personal 
property of the défendant corporation be sold; "that said receiver is ordered 
to advertise said real and Personal property for sale by public notice thereof 
for two consécutive weeks in the Republic News Miner, a paper of gênerai 
circulation, published at Republic, Ferry county, state of Washington; that 
said sale be conducted by him on the 20th day of July, 1912, at 10 o'clock a. 
m., at Kellar, Ferry county, state of Washington, at the receiver's résidence, 
at public auction; and that bids be received by him for the property belong- 
ing to said company at said time." 

Notice of this sale was published as directed by the court, but the 
sale was thereafter enjoined from time to time until the 9th day of 
November, 1912, by orders of this court in certain bankruptcy pro- 
ceedings pending against the corporation. On the 9th day of No- 
vember the property was offered for sale by the receiver without any 
further order of the court by which he was appointed, and without 
any other or further notice of sale, and was bid in by the défendants 
hère, or by those under whom they claimed. The sale was later con- 
rirmed over the objections of certain bf the stockholders, and convey- 
ances were executed by the receiver. 

On the foregoing record the following questions are presented : 
First, did the purchaser of the improvements on the smelter and 
flume sites acquire any title at the tax sale? Second, did the défend- 
ants or their predecessors in interest acquire any right or title at the 
receiver's sale? And, third, has the défendant corporation any béné- 
ficiai interest in the townsite? 

[1] 1. Under the original bill of complaint it was claimed that the 
tax upon the improvements on the smelter site and flume site was 
void, because the title to the real property was vested in the United 
States, and by opération of law the title to the improvements was vest- 
ed in the same manner. On motion to dismiss, the court held that, 
regardless of whether the title to the smelter site and flume site was 
vested in the government, there was no intention on the part of the 
government to claim the improvements made thereon, or to exempt 
them from taxation, and that the improvements were properly assess-- 
ed and taxed as personal property. The motion to dismiss was there- 
fore granted. Under the amended bill it is claimed that the title to 
the smelter site and flume site vested in the smelting company under 
the act of Congress, and that the improvements were wrongfuîly as- 
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sessed as personal property, and that the assessment is therefore void. 

The character or extent of the title or interest vested in the company 
under the act relating to the smelter site and flume site is by no means 
certain or f ree f rom ambiguity. It appears from the record, however, 
that the character of that title was fully considered between the taxing 
officers of Ferry county and the proper officers of the smelting com- 
pany, not only during the years 1909 and 1910, but in prior and sub- 
séquent years, that the property was listed and assessed as personal 
property by direction of the corporation itself, and the rule seems to 
be well established that a taxpayer is bound and estopped by his own 
statements as to the nature, title, and value of his property made in 
the list which he returns for taxation, although, of course, he can 
préjudice no one else by listing property which he does not own, nor 
can he make such a list a covenant for a title. 37 Cyc. 994. Thèse 
improvements having been fairly and honestly assessed as personal 
property by direction of the corporation, the assessment and sale 
must stand. 

[2] 2. The receiver was directed to sell the assets of the corpo- 
ration on the 20th day of July, 1912, at a certain place and upon a cer- 
tain notice. This order was the limit and the measure of his author- 
ity, and I am constrained to hold that a sale made several months 
thereafter, without further notice or further authority from the court, 
is a nullity, and must be set aside. High on Receivers (4th Ed.) p. 234 ; 
Ackerman v. Ackerman, 50 Neb. 54, 69 N. W. 388, 392. 

[3] 3. There is no room to doubt that the person designated by 
the corporation to receive title to the town site became a mère naked 
trustée and took no bénéficiai interest in the grant from the govern- 
ment. This disposes of every question in the case, except the ques- 
tion of attorney's fées. Without any évidence as to the value of the 
property recovered, aside from the évidence on the jurisdictional ques- 
tion, it is extremely difficult to fix a reasonable f ee. I will fix the f ee, 
however, at $500, subject to a further hearing when the final decree 
is presented for signature next Monday morning. 

Let an order be prepared accordingly. 



UNITED STATES v. AVILES et al. 

(District Court, S. D. California, S. D. April 27, 1915.) 

1. Indictment and Infobhation <S=>86 — Place of Offense — Sufficienct. 

An indictment for a conspiracy, which allèges the formation of a 
conspiracy within the jurisdiction of the court, without specifying any 
particular place therein, and which charges that overt acts occurred at 
places within the jurisdiction of the court, sufflciently charges the venue^ 
for, in a conspiracy case, it is sufflcient to charge that some of the overt 
acts occurred at a place within the court's jurisdiction. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §§ 230-243; Dec. Dig. <@=>86.] 

$=»For other case» see same topic & KEY-NTTMBER in ail Key-Numbered Dtgests & Indexes 
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:2. Indictment and Information €=»71' — Hequisites of Indictment — Con- 
stitutional provisions. 

Under Const. U. S. Amend. 6, providing that défendant shall be in- 
formed of the nature of the cause of accusation, an indictment must be 
suiflciently certain as a pleading to enable défendant to make his dé- 
fense, and to enable him to plead jeopardy to a subséquent indictment. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 144, 174, 193, 194 ; Dec. Dig. <S=>71.] 

3. Indictment and Information ®=87 — Time of Offense — Sufficiency. 

An indictment for a conspiracy, which sets forth the formation of the 
conspiracy and the commission of overt acts on or about a certain day in 
1914, sufficiently charges the date of the offense, within Rev. St. § 1025 
(Comp. St. 1913, § 1691), providing that an indictment is sufflcient in 
matter of form which shall not tend to préjudice défendant, for a date 
alleged does not confine the prosecution to the proof of the particular 
date. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 244-255; Dec. Dig. <S=87.] 

4. Cbiminal Law <S=662 — Rights of Accused — Constitutional Provisions. 

Const U. S. Amend. 6, providing that défendant shall be confronted 
with the witnesses against him, only means that défendant is entitled to 
attend the trial and to hear the witnesses testify, and does not entitle him 
to a list of the witnesses examined by the grand jury finding the indict- 
ment against him. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 3, 1538- 
1548; Dec. Dig. <t=>662.] 

5. Courts <S=>337 — Fédéral Courts — State Statutes. 

State statutes or practice, requiring that the names of the witnesses 
shall be indorsed on the indictment, are not controlling in the United 
States Courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 908; Dec. Dig. 
<S=337.] 

■6. Criminal Law <®=»629 — Witnesses Before Grand Jury — Right of Ac- 
cused to List. 

The court will not, in advance of the trial of a criminal case, not a 
capital offense, on the motion of accused, require the United States attor- 
ney to give him a list of witnesses examined by the grand jury finding 
the indictment ; but when the case is set down for trial, and the trial is 
imminent, an application for continuance on the ground that accused 
has not had an opportunity to prépare for trial for want of knowledge of 
witnesses the prosecution intended to produce requires the court, in the 
exercise of its discrétion, to continue the case or require a list of the 
witnesses to be given on the facts justifying such action. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 1420-1429, 
1432-1436; Dec. Dig. <®=629.] 

Baltazar Aviles and others were indicted for a conspiracy. On mo- 
tion to quash indictment and to require the United States attorney to 
give défendants a list of witnesses examined before the grand jury. 
Denied. 

Albert Schoonover, U. S. Atty., and M. G. Gallaher, Asst. U. S. 
Atty., both of Los Angeles, Cal., for the United States. 

Oscar Lawler and Hunsaker & Britt, ail of Los Angeles, Cal., J. C. 
Cannon, of San Diego, Cal., and Rufus V. Bowden, William Barnhill, 
and Gibson, Dunn & Crutcher, ail of Los Angeles, Cal., for défendants. 

<S=For other casea see eame topic & KBY-NUMBER In ail Key-Numbered Dtgests & Indexes 
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TRIPPET, District Judge. This is an indictment for a conspiracy. 
Certain défendants hâve moved the court to quash the indictment, and 
to require the United States attorney to give them a list of the wit- 
nesses examined before the grand jury, when the grand jury had un- 
der considération the question of presenting the indictment. 

[1] The motion to quash has raised the question that the indictment 
does not sufficiently charge the venue. The allégation concerning the 
formation of the conspiracy is simply that it was fonned within the 
jurisdiction of the court, without specifying any particular place or 
county therein in which the conspiracy was formed. It is not neces- 
sary for the court to pass upon the question as to whether such a charge 
in the indictment sufficiently allèges the venue, for, in a conspiracy 
case, it is sufficient to charge that some of the overt acts occurred at a 
place within the jurisdiction of the court. Erown v. EHiott, 225 U. 
S. 392, 401, 32 Sup. Ct. 812, 56 L- Ed. 1136. In this case several overt 
acts are charged to hâve occurred at places within the jurisdiction of 
the court. 

[2] The second proposition is that the indictment is too uncertain. 
The sixth amendment to the Constitution provides that the défendant 
shall be informed of the nature and cause of the accusation. The 
courts hâve established two principles by which thèse questions may 
be decided. Rosen v. U. S., 161 U. S. 30, 16 Sup. Ct. 434, 480, 40 L. 
Ed. 606. Thèse principles are that the indictment must be sufficiently 
certain to enable the défendant to plead jeopardy in a subséquent in- 
dictment. There is no argument that this indictment does not comply 
with that principle, and there is no room for argument in that respect. 

[3] The second principle is that the indictment must be sufficiently 
certain as a pleading, to enable the défendant to make his défense. In 
this regard it is pointed out that the indictment charges that the date 
of the formation of the conspiracy and the dates of the overt acts are 
alleged to hâve been "on or about" a certain day. It is claimed that 
this is sufficiently uncertain to make the indictment bad, for two rea- 
sons : 

First, it is claimed that the indictment does not show that the crime is 
not barred by the statute of limitations. This, however, cannot be 
maintained, because the charge in the indictment is certain as to the 
year. The phrase "on or about" does not qualify the allégation that 
the conspiracy was formed in 1914. There is an authority that a sim- 
ilar expression does not qualify the month, but only qualifies the par- 
ticular day of the month. U. S. v. McKinley et al. (C. C.) 127 Fed. 
169. 

It is well established that an allégation of a date in an indictment 
does not confine the prosecution to the proof of that particular date; 
therefore a certain date is not a necessarv allégation in an indictment. 
Section 1025, Rev. St. U. S. (Comp. St." 1913, § 1691), provides that 
the indictment shall not be held insufficient in matter of form only 
which shall not tend to the préjudice of the défendant. Under sim- 
ilar statutes, in some states, it has been held that an indictment charg- 
ing on or before a particular date is sufficient. Many courts hâve held 
that the date is a matter of form only. The Suprême Court of the 
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United States has held that an indictment which alleged the day of 

the month as f ollows : "on the day of April, 1906," was a suf- 

ficient allégation of the date. Ledbetter v. United States, 170 U. S. 
606, 18 Sup. Ct. 774, 42 L. Ed. 1162. For the reasons stated, there- 
fore, the court thinks that the indictment is sufficient on motion to 
quash. 

[4] As to the motion to require the United States attorney to fur- 
nish to the défendants a list of the witnesses examined by the grand 
jury, I will say the Constitution provides (article 6 of amendments) 
that the défendant shall be confronted with the witnesses against him. 
This simply means that the défendant is entitled to attend the trial and 
to hear the witnesses testify. Section 1033 of the Revised Statutes 
(Comp. St. 1913, § 1699) provides that, in a charge of treason a list of 
the witnesses shall be furnished to the défendant at least three entire 
days before he is tried, and in ail other capital offenses a list of the 
witnesses shall be furnished at least two days before the trial. It 
seems that by this statute Congress has taken a stand upon this very 
question, and this statute points out the policy of the government in ail 
cases. The enactment of this statute concerning the subject would 
seem to exclude the idea that the prosecution was required to give a 
list of the witnesses in any other cases. 

[5] .California, Oregon, and some other states hâve statutes which 
require that the names of witnesses shall be indorsed upon the indict- 
ment. Thèse statutes, however, are not controlling in the United States 
court. Jones v. United States, 162 Fed. 417, 89 C. C. A. 303. The 
Suprême Court of the United States has decided that the défendant is 
not entitled to a list of the witnesses. United States v. Van Duzee, 140 
U. S. 169, 172, 11 Sup. Ct. 758, 35 L. Ed. 399. There is an old case 
decided by a United States District Court in New York, holding that 
it is in the discrétion of the court to require a list of witnesses to be 
given to the défendant. The reason upon which the court based the 
décision was that it was the practice in the state courts of New York 
to indorse witnesses upon the back of the indictment. No other rea- 
son is given, and it will be seen, f rom the authorities already cited, that 
the practice in the state courts does not control in this matter. 

[6] If there is any case where the défendant is entitled to a list of 
the witnesses who are going to testify against him, it is in the case of 
a conspiracy, and it seems that, in order for the défendant to prépare 
properly for trial, he ought to hâve, not only a list of the witnesses that 
testified in the hearing before the grand jury, but a list of the wit- 
nesses that the prosecution expects to call on the trial of the case, at 
a time prior to the date of the trial that will enable the défendant to 
properly prépare his case to meet the testimony of such witnesses. 
One of the reasons, and it seems there are others, which now occurs 
to the court, is that this indictment charges that certain named défend- 
ants conspired among themselves, and with other persons to the grand 
jurors unknown. Now let us assume, for the sake of the argument, 
that one of thèse unknown conspirators is John Doe. Every défend- 
ant is bound by any act of any of the conspirators done in furtherance 
of the conspiracy. Suppose John Doe induces Phœbe Roe to commit 
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an overt act. The défendants are entitled to time to investigate the 
character of John Doe and of Phœbe Roe, and to investigate what op- 
portunités they hâve had to know anything about the alleged con- 
spiracy. There are other reasons that will readily occur to any lawyer. 
Now, it is the opinion of the court that the court cannot control the 
conduct of the United States attorney in this matter, any more than 
he can control the conduct of any other attorney representing a litigant. 
Nevertheless there will corne a time when the court can control the 
matter in controversy. When this case is set down for trial, and the 
trial is imminent, if the défendant should apply for a continuance on 
the ground that he had not had an opportunity to suffkiently prépare 
for trial because he did not know what witnesses the prosecution in- 
tended to produce, it would be then the duty of the court to décide this 
question, and exercise his discrétion, and continue the case, or require 
a list of the witnesses to be given, if he thought the facts were sufficient 
to justify such action. The United States attorney says that the wit- 
nesses for the Government may be tampered with. The court does 
not know how to deal with that matter before it arises, but, if the wit- 
nesses are improperly approached or tampered with, there is a remedy 
in behalf of the government. The United States attorney also says 
that the witnesses may be spirited away, or leave the jurisdiction of the 
court. The law deals with that situation, and the remedy as provided 
by the law in that behalf can be invoked by the United States attorney. 
At this time the motion for a list of witnesses will be denied, but, 
after the case is set for hearing, upon a proper showing made, the 
matter will be reconsidered. 



HIRAM WALKER & SONS v. GRUBMAN et al., 
and Thirteen Other Cases. 

(District Court, S. D. New York. May 7, 1915.) 

1. Tbade-Marks and Tbade-Names <S=>70 — Unfair Compétition — Injunc- 

tion. 

To prevent the sale of Canadlan Type whisky in substitution for Ca- 
nadian Club whisky, sales at the bar held to be enjoined unless the whisky 
is made sufflciently darker or lighter than Canadian Club to be clearly 
distinguishable, it appearing that the "body" and flavor need not be af- 
fected by changes in shade, but sales in full bottles direct to the con- 
sumer, properly labeled with the words "Canadian Type whisky," ail 
plainly appearing of equal size, script, color, and gênerai appearance, will 
be permitted, as well as sales in bottles properly labeled containing no 
more than a single drink. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. <S=70.] 

2. Tbade-Marks and Tbade-Names ®=98 — Unfair Compétition — Damages 

and Profits. 

In a suit for unfair compétition in connection with sales of whiskies, 
where it appeared that plaintifï's and défendants* whiskies were sold for 
différent priées, and it could not be safely estimated how many sales 

^=»For other cases see same topic à KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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plaintif? had lost through substitutions, the accounting would be confined 
to profits. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112 ; Dec. Dig. <S=98.] 

3. Tbade-Maeks and Trade-Names <§=>89 — Unfair Compétition — Account- 
ing — Parties Required to Account. 

In an action for unfair compétition in selling another whisky in sub- 
stitution for plaintiff's whisky, only those actually conducting the busi- 
ness will be required to account, and the clerks or officers of the corpora- 
tions doing the business will not be required to account. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 99; Dec. Dig. <g=s89.] 

In Equity. Fourteen suits by Hiram Walker & Sons against Jacob 
H. Grubman, doing business as the West Shore Wine & L,iquor Com- 
pany, and others. On settlement of the decree. Settled in accordance 
with the opinion. 

Harcourt Bull and George Gordon Battle, both of New York City, 
and Alfred Lucking, of Détroit, Mich., for plaintiff. 

Joseph M. Proskauer, Arthur L. Strasser, Norman P. S. Schloss, 
Rose & Paskus, and Riegelman & Bach, ail of New York City, for 
défendant. 

LEARNED HAND, District Judge. [1] The decree suggested in 
the opinion enjoined the défendants from selling Canadian Type whisky 
in bulk without reasonable assurance that it will not be resold in sub- 
stitution for Canadian Club. Upon settlement of the decree the plain- 
tiff urges that there is no practical assurance possible, unless it be some 
mark which will follow the whisky into the hands of the consumer. 
Having found the bar demand trifling in quantity, they urge that I 
should disregard the small part which is genuine and enjoin the whole 
sale. I am not willing to do this, as I said originally ; but I think the 
plaintiff is right in demanding that there should be some mark which 
will effectively reach the sensés of the ultimate consumer. Considering 
the fact that the commodity is a beverage and that nothing can be af- 
fixed to it, it followsjthat the only way of marking it is by a réceptacle 
that cannot be changed or by some change in the appearance of the 
substance itself. It will serve no purpose to say that it must be served 
at bars in a bottle clearly labeled, because a man who means to substi- 
tute will not carry out an agreement to use such bottles. On the other 
hand, it is in évidence in thèse cases that the color of this whisky is 
wholly within the control of the distiller and that it is shaded to suit 
the fancy of the consumer. It is also in évidence that the "body" and 
flavor need not be affected by changes in shade. In view of this proof 
it seems to me that the color may be said to be a "non-functional" 
characteristic, as was said of the color of the beverage in Coca-Cola 
Co. v. Gay-Ola Co., 200 Fed. 720, 119 C. C. A. 164; Id., 211 Fed. 942, 
128 C. C. A. 440, by the Circuit Court of Appeals in the Sixth Circuit. 

This seems also to fall within the same doctrine, though differently 
applied of our own circuit in Enterprise Mfg. Co. v. Landers, Frary & 
Clark, 131 Fed. 240, 65 C. C. A. 587; Yale & Towne Mfg. Co. v. 
Aider, 154 Fed. 37, 83 C. C. A. 149 ; Steiff v. Gimbel Bros., 214 Fed. 

©=jFor other cases see urne toptc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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569, 131 C. C. A. 21. The color need not, of course, be changed so as 
to make the whisky repellant; it need be made only of a shade enough 
darker or lighter than Canadian Club to be clearly distinguishable. 
Color, it is true, is a part of the beverage; but the particular shade, 
whether dark or light, has certainly no relation to an honest demand. Be 
that as it may, the précise shade is an imitation, and to that extent the 
right to make exactly that shade of whisky may justly be curtailed. If 
the défendants could suggest any effective means of getting such as- 
surance as I hâve held necessary, I should consicler it ; but no one has 
succeeded in bringing forward any alternative, except the following, 
which I should suppose to be wholly impractical commercially, but 
which will be open if any use of it can be made. Canadian Type 
whisky may be sold in its présent color in bottles properly labeled, con- 
taining no more than a single drink, such as are sold in dining cars. 
As I hâve said there will be no limitation of the sale in full bottles 
properly labeled direct to the consumer. Proper labeling means that 
the words "Canadian Type Whisky" shall ail plainly appear of equal 
size, script, color, and gênerai appearance. Smythe's label shows how 
easy it is to suppress a word while keeping the size. 

[2] The plaintiff demands damages as well as profits, or at least the 
alternative. Both it may not hâve in any event, and I do not think that 
there is any basis hère for damages. The theory that ail sales of Cana- 
dian Type whisky deprived the plaintiff of an equal number of sales 
dépends impliedly upon the assumption that the price was the same, 
and that ail sales were in substitution for Canadian Club whisky. In 
fact, the usual price of Canadian Club whisky was 15 cents, and of 
Canadian Type whisky 10" cents. No safe estimate can be made of the 
number of sales which the plaintiff lost through the Canadian Type 
whisky. The accounting is therefore confined to profits. 

The plaintiff will hâve costs, but they properly await final decree. 

[3] Only the défendants who actually conducted the business will 
account, not the clerks or officers of the corporations. In stating the 
account the défendant will be broadly allowed any means of showing, 
if they can, that they had reasonable assurance that the saloon keepers 
were honest. 
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DENVBE & R. 6. R. CO. v. MILLS. 

(Circuit Court of Appeals, Eighth Circuit. February 22, 1915.) 

No. 4141. 

1. Injunction <@=»47 — Subjects of Protection — Tbespass. 

One in possession of land claiming title will be granted an injunction 
to restrain a trespass by one who claims under color of title, where the 
threatened act tends to the destruction of the inheritance. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 100 ; Dec. Dig. 
<Ê=>47.] 

2. Courts ©=328 — Jubisdiction of Fedebai. Coubts — Amount in Contbo- 

VERSY. 

In a suit in a fédéral court to restrain the taking without authority of 
right of way for a railroad over a tract of land, the damage to the re- 
mainder of the tract, as well as the value of the land taken, is to be con- 
sidered in determining the amount involved for jurisdictional purposes. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 890-896; Dec. 
Dig. <§=»328. 

Jurisdiction of fédéral courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent Stribling 
Shoe Co. v. Roper, 36 C. C. A. 459; J. Lewis Mercantile Co. v. Klepner, 
100 C. C. A. 288.] 

8. Adverse Possession <§=7 — Railroads <S=»82 — Right or Way over Public 
Lands — Abandonment. 

ïhe title to a railroad right of way, acquired over public lands under 
a grant by Congress, cannot be acquired against the grantee by limita- 
tion ; but the right granted may be lost by abandonment in case the land 
ceases to be used for the spécial purpose for which the grant was made. 
[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 24- 
42 ; Dec. Dig. <S=>7 ; Ratlroads, Cent. Dig. §§ 213-219 ; Dec. Dig. cg=>S2.J 

4. Railroads <g=»82 — Right of Way — Abandonment. 

Whether a railroad company has abandoned a right of way acquired by 
it is to a great extent a question of intent, and the intent to abandon may 
be established by acts of the company clearly indicatlng ita purpose not 
to use such right of way and by long nonuser thereof. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 213-219 ; Dec. 
Dig. <S=>82.] 

6. Railroads ®=»82 — Right op Way — Abandonment? — Revebteb, 

Défendant railroad company built its road over public lands on a right 
of way granted by Congress. Subsequently a tract of such land was pat- 
ented to complainant's predecessors in title under homestead entries, sub- 
ject to defendant's right of way. Some years later défendant relocated 
its line for a distance of 25 miles, taking up the rails and ties from the 
old right of way, and complainant took possession of and used so mueh 
of the same as was over his land for 13 years, when défendant under- 
took to construct a spur track 6 miles long over a portion of the same, in- 
cluding complainant's land, to a coal mine. Eeld, that défendant had 
lost its title to such right of way by abandonment, and that the same re- 
verted to complainant, under Rev. St. Colo. 1908, § 5519, which provides 
for such reverter in case of a new location of an existing line on repay- 
aient of any sum paid therefor. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 213-219; Dec. 
Dig. <g=>82.] 

6. Eminent Domain e§=255 — Awabd of Compensation fob Right of Way — 
Review on Appeal. 

An award of compensation for the taking of a railroad right of way 
cannot be reviewed by an appellate court, where it was made by corn- 

CssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Inde» 
222 F.— 31 
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missioners under instructions by the court, which were not objected to, 
that they should riew the land and base their award on their own ob- 
servations and judgment, as well as the other évidence. 

[Ed. Xote— For other cases, see Eminent Domain, Cent. Dig. § 666; 
Dec. Dig. ©=255.] 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit in equity by Ogden Mills against the Denver & Rio Grande Rail- 
road Company. Decree for complainant, and défendant appeals. Af- 
fïrmed. 

See, also, 198 Fed. 137. 

R. G. Lucas, of Denver, Colo. (E. N. Clark, of Denver, Colo., on 
the brief), for appellant. 

Harry S. Silverstein, of Denver, Colo., for appellee. 

Before CARLAND, Circuit Judge, and T. C. MUNGER . and 
YOUMANS, District Judges. 

YOUMANS, District Judge. The appellant is the successor of the 
Denver & Rio Grande Railway Company, which was incorporated in 
1,870, under the laws of the territory of Colorado, and which was au- 
thorized by charter to construct a railway line from Cuchara, in Huer- 
fano county, Colo., westward to Alamosa, in Conejos county, Colo. 
By act approved June 8, 1872, Congress granted to said railway Com- 
pany and its successors and assigns "the right of way through the pub- 
lic domain one hundred feet in width on each side of the track," to- 
gether with certain adjacent lands, and also certain privilèges similar 
to those granted to the Union Pacific Railroad Company. Afterwards 
the time to build the road was extended by Congress to 1882. The 
railway company completed a narrow gauge line of railroad from 
Cuchara westward to La Veta, in Huerfano county, in 1876. It com- 
pleted its line westward to Alamosa and began running trains thereon 
July 4, 1878. The land described in the bill is a 320-acre tract, and 
lies about a mile and a half west of La Veta. The title was originally 
acquired from the government by homestead entries made in 1882. 
Notation was made on the receipts issued by the United States land 
office that the entries were subject to the right of way of the Denver 
& Rio Grande Railway Company. The patent for each homestead re- 
f erred to the number of the final certificate, but did not except the right 
of way. 

About May, 1899, the Denver & Rio Grande Railroad Company, the 
successor of the Denver' & Rio Grande Railway Company, acquired a 
location for a new and différent line for a distance of at least 25 miles 
in Huerfano and Costillo counties from a point a short distance west 
of La Veta to a point between there and Alamosa. The point of diver- 
sion began a short distance east of the lands described in the bill. 
The railroad company procured from the then owners of such lands 
the right of way for the new line. The deeds for that purpose were 
obtained from the adult owners, and the title of certain minors was 
acquired by condemnation. The company constructed a standard gauge 

@=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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track over the new line, and on November 12, 1899, removed the rails 
and ties from the old line between the points at which the new line 
began and ended. When the rails and ties were removed, ail of the 
original right of way included within the exterior boundaries of the 
320-acre tract was fenced as a part of that tract, irrigation ditches were 
eut across it, and some of it was cultivated. During the years 1905 
and 1907, the entire tract was conveyed to one Fred C. Sager, by the 
heirs of the original entrymen. On April 28, 1911, Sager conveyed the 
property to J. A. Ownbey, who was the agent of appellee. On May 
22, 1911, Ownbey instituted proceedings for registration of title under 
the so-called Torrens law of Colorado, and prosecuted the same to a 
final decree. On August 29, 1911, Ownbey conveyed the property to 
appellee. Since the removal of the ties and rails on November 12, 
1899, the entrymen and their successors in title hâve returned the entire 
320 acres for taxation, and hâve paid the taxes thereon. 

In the annual return for taxation for 1899 by appellant to the state 
board of equalization, that portion of the line from which the rails and 
ties had been removed was described as "Abandoned Track Veta Pass 
Line." In subséquent annual returns it was described as "Unused Nar- 
row Gauge Track," "Unused Grade over Veta Pass," "Unused Track 
and Grade," and "Unused Grade and Track." Assessments were made 
according to such returns, and taxes paid by appellant. On January 
15, 1906, in considération of the payment of $50 annually, appellant 
executed an instrument, called a "license," to the board of county com- 
missioners of Huerfano county to use 12.8 miles of the old right of 
way for the purposes of a free public highway. The term was one 
year, and thereafter at the option of the railroad company, to be ter- 
minated upon 60 days' written notice. On June 1, 1912, the railroad 
company entered into a contract with the Alliance Coal Company 
whereby, in considération of the payment by it to the railroad company 
of the sum of $24,164, the latter agreed to construct a track to the mines 
of the coal company, which were situated upon or near the old right of 
way. The distance was 6.27 miles. On June 1, 1912, the railroad 
company entered upon the tract of land described in the bill and began 
constructing a road to tha mines. On June 12, 1912, the appellee filed 
his bill, alleging that the appellant, acting under an unfounded claim. 
was commencing to construct a railroad track across his land without 
having acquired a right of way therefor, and sought an injunction. A 
preliminary injunction was issued on July 3, 1912, and appellant ap- 
pealed therefrom to this court. On August 14, 1912, it filed an answer, 
claiming title to the right of way, and at the same time a cross-bill 
to quiet its title thereto. In the event that the court should hold against 
its claim of title, appellant prayed in its cross-bill that injunction be 
withheld, or suspended, and that it be permitted to acquire title by 
condemnation. On September 27, 1912, on appeal, an order was en- 
tered in this court to the effect that the injunction was properly issued, 
but directing the lower court to suspend the injunction and permit ap 
pellant to proceed with the construction of its line upon giving bond, 
and further directed the lower court to détermine, in the regular course 
of equity proceedings, the question whether or not the railroad com- 
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pany still had its right of way, as it claimed, over the property in dis- 
pute, and, if it determined that it had, to enter a decree accordingly ; on 
the other hand, if it determined that it had not, then to ascertain and 
assess appellee's damage for the taking of the right of way. The court 
below found that appellant was not entitled to a right of way, and as- 
certained what appellee's damages were, and adjudged the amount 
against appellant. This is an appeal from that decree. 

The assignment of errors makes the following spécifications: (1) 
That the lower court had no jurisdiction to hear and détermine this 
action, because appellee had a plain, adéquate, and complète remedy 
at law. (2) That the lower court was without jurisdiction because the 
amount in controversy did not exceed $3,000, exclusive of interest and 
costs. (3) That the court erred in finding and decreeing title to the 
disputed right of way in appellee. (4) That the court erred in admit- 
ting the testimony of the witnesses James A. Ownbey and Joseph K. 
Kinkaid. (5) That the court erred in awarding appellee $1,000 for 
the old grade. (6) That the allowance of mileage to J. A. Ownbey as 
a witness was unauthorized. 

[1] 1. At the time of the entry by the appellant on June 1, 1912, the 
appellee and his grantors had been in possession of the old right of 
way for a period longer than that required to give title under the stat- 
ute of limitations of Colorado. Their possession had been continuous, 
open, notorious, and adverse. Irrigation ditches had been eut across 
the old right of way. Ail of it susceptible of cultivation had been put 
into cultivation. The appellant entered under a claim of right, for 
the purpose of laying its track, with a full knowledge, however, of the 
adverse possession of appellee and the length of time such possession 
had continued. Appellant now maintains that appellee had a plain, 
adéquate and complète remedy at law, and that therefore there was no 
jurisdiction in a chancery court to entertain this suit and issue an in- 
junction. 

In the case of Eivingston v. Livingston, 6 Johns. Ch. (N. Y.) 497, 10 
Am. Dec. 353, the rule was laid down that equity will interpose to pre- 
vent irréparable mischief . The rule has since been enlarged to the ex- 
tent of holding that one in possession, claiming title, will be granted an 
injunction to restrain a trespass by one who claims under color of title 
where the threatened act tends to the destruction of the inheritance. 
More v. Massini, 32 Cal. 590 ; Scudder v. Trenton & Delaware Falls 
Co., 1 N. J. Eq. 694, 23 Am. Dec. 756; Falls Village Water Power 
Co. v. Tibbetts, 31 Conn. 165; Johnston v. Hyde, 25 N. J. Eq. 454; 
Pennsylvania Co. v. Ohio River Junction R. Co., 204 Pa. 356, 54 Atl. 
259; Clark v. Smith, 13 Pet. 195, 10 L. Ed. 123; Holland v. Challen, 
110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52; Pittsburg, etc., R. Co. v. 
Fiske, 123 Fed. 760, 60 C. C. A. 621 ; Chapman v. Toy Long, 5 Fed. 
Cas. 497, No. 2,610; 22 Cyc. 826. 

We think there was ample ground for the issuance of the injunc- 
tion. But that question is no longer open in this court. In the appeal 
from the order granting the injunction this court said in its decree : 

"Upon considération of the appeal from the injunction in this case, which 
was granted by the court below before the filing of the answer and cross-bill, 
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nd upon considération of the motion of the appellant in this court upon the 
complaint, the answer, and the cross-bill to suspend the injunction and permit 
the railroad company to enter upon the land in dispute and construct and 
operate its railroad, pending the suit, across and along the tract whose title 
is in dispute herein, it is adjudged and ordered that, to the extent hereafter 
stated, the motion should be and is granted, that the original injunction in 
accordance with the décision of this court in City of Newton v. Levis, 79 Fed. 

15, 25 C. C. A. 161, was not wrongfully granted, and the order for its issue 
should not be reversed, and is affirmed; that upon considération of the mo- 
tion it is adjudged and ordered that this cause be immediately remanded to the 
court below, and that the said court be, and it is hereby, ordered and directed 
to proceed with convenient speed in accordance with the views expressed in 
Northern Pacific R. R. Co. v. St. Paul Railroad Co. (C. C.) 4 Fed. 688, to dé- 
termine in the regular course of equity proceedings the question whether or 
not the railroad company still has its right of way, as it clairns, over the prop- 
erty in dispute, and if it détermines that it has, to enter a decree aecordingly ; 
on the other hand, if it détermines that it has not this right of way, then that 
it proceed to détermine the necessity for the taking of the tract which in that 
case the railroad company desires to condemn, and if it détermines that there 
is such necessity, then to ascertain and détermine the damages resulting from 
such taking, and upon the ascertainment of such damages to render the proper 
decree." 

That adjudication became the law of this case so far as this court is 
concerned. 3 Cyc. 395 ; Supervisors v. Kennicott, 94 U. S. 498, 24 
L. Ed. 260; The Lady Pike, 96 U. S. 461, 24 h. Ed. 672; Stewart 
v. Salamon, 97 U. S. 361, 24 L. Ed. 1044; Clark v. Keith, 106 U. S. 
464, 1 Sup. Ct. 568, 27 L. Ed. 302 ; United States v. New York In- 
dians, 173 U. S. 464, 19 Sup. Ct. 487, 43 h. Ed. 769. By that decree it 
was found that the injunction was properly issued and the order for 
its issuance was affirmed. 

[2] 2. The bill allèges that the amount in controversy exceeds the 
sum of $3,000, exclusive of interest and costs. This is denied in the 
answer. It is contended by counsel for appellant that the amount in 
controversy is to be determined by the value of the strip of land ac- 
tually taken, which was found to be $425, excluding the sum of $1,000 
allowed as the value of the original grade. The sum of $4,075 was al- 
lowed as damages to the remainder of the tract. We think that such 
damages are to be considered, as well as the value of the land taken. 
Together they make up the amount in controversy. Therefore the 
jurisdictional amount is shown to be in accordance with the allégation 
of the bill. Hagge v. K. C. S. Ry. (C. C.) 104 Fed. 391 ; Bureau of 
National Literature v. Sells (D. C.) 211 Fed. 379; Simkins, Fédéral 
Equity Suit, 185. 

[3, 4] 3. The claim of title on the part of appellee is based on two 
grounds, abandonment and adverse possession. This right of way hav- 
ing been granted by Congress over the public lands of the United 
States, the title thereto cannot be acquired against the grantee by limi- 
tation. Northern Pacific Railway v. Townsend, 190 U. S. 267, 23 
Sup. Ct. 671, 47 L. Ed. 1044. In the last-named case the court said : 

"In effect the grant was of a limited fee, rnade on an implied condition of 
reverter in the event that the company ceased to use or retain the land for the 
purpose for which it was granted. This being the nature of the title of the 
land granted for the spécial purpose named, it is évident that to give such 
efficacy to a statute of limitations of a state as would operate to confer a per- 
manent right of possession to any portion thereof upon an individual for bis 
private use would be to allow that to be done by indirection which could not 
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be done directly, for, as said In Grand Trunk Eailroad Co. v. Richardson, 91 
U. S. 454, 468 [23 L. Ed. 356], 'a railroad company is not at liberty to alienate 
any part of its roadway sa as to interfère with the full exercise of the fran- 
chises granted.' " 

This doctrine is reaffirmed in the cases of Northern Pacific R. Co. v. 
Ely, 197 U. S. 1, 25 Sup. Ct. 302, 49 L. Ed. 639, and Union Pacific 
Railroad Co. v. Snow, 231 U. S. 204, 34 Sup. Ct. 104, 58 L. Ed. 184. 
The Townsend Case, however, recognizes the implied condition on 
which the grant was made ; that is, "reverter in the event that the com- 
pany ceased to use or retain the land for the purpose for which it was 
granted." 

In the case of Railroad Co. v. Baldwin, 103 U. S. 429, 26 L. Ed. 578, 
this statement is made as to the congressional grant of right of way 
over public lands : 

"It is a présent absolute grant, subject to no conditions except those neces- 
sarily implied, such as that the road shall be constructed and used for the 
purpose designed." 

The authorities above quoted from recognize that the right of way 
tnay be abandoned. "The question as to whether or not a railroad com- 
pany has abandoned a right of way acquired by it is to a great extent 
one of intent ; but such intention can be established by the acts of the 
company clearly indicating its purpose not to use such right of way 
and by long nonuser thereof." Gurdon & Ft. Smith Railroad Co. v. 
Vaught, 97 Ark. 234, 133 S. W. 1019. 

[5] In this case the railroad company, for a distance of 25 miles 
or more, made a relocation of its line and ran ail of its trains over 
the line thus relocated. The rails and ties on the original line were 
taken up, and the telegraph pôles were eut down. This was done on 
or about November 12, 1899. No attempt was made to use any part 
of the old right of way for railroad purposes until June 1, 1912, a 
period of almost 13 years. It is contended that it never was the inten- 
tion of the railroad company ta abandon this old right of way, and 
that such intention is indicated by a letter to Binger Hermann, Com- 
missioner of the General Land Office, of date November 21, 1900. 
Counsel for appellant emphasize the f ollowing statement in that letter : 

"There are stations and industries on the old line which we still désire tb 
reaeh, and it is therefore not abandoned." 

The entire letter is as f ollows : 

"Sir: The Denver & Rio Grande Railroad Company has received through 
the register and receiver at Pueblo copy of your letter to them of November 
6th, calling attention to map and field notes in duplicate, filed by the Denver 
& Rio Grande Railroad Company, showing the deflnite location of its line of 
road over La Veta Pass from a point in the S. E. % N. W. %, Sec. 20, Tp. 
29 S., R. 68 W., to a point on the east boundary of the Sangre de Cristo grant, 
in unsurveyed Tp. 29 S., R. 70 W. We note your suggestion that the map 
does not describe this route as an amended line, and that the company should 
therefore furnish a statement as to the object of said line, and, if it is filed 
as a branch line, évidence of the company's authority under the state laws 
to construct the same should be furnished. We would respectfully report, in 
reply thereto, that, as we consider the matter, this is not to be considered ei- 
ther as an amended line or as a branch line, but as a new route for a short 
distance between termini. 
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"The Denver & Rio Grande Railroâd Company has made a standard gauge 
route where it formerly had a narrow gauge route from Walsenburg west to 
Alamosa and beyond. In making a standard gauge line it was necessary to 
reduce grades and curvatures, which required a new route over the short dis-' 
tance from the old station of La Veta to what is called Wagon Creek Junction, 
near the station called Placer, on the old line. There are stations and indus- 
tries on the old line which we shall still désire to reach, and it is therefore 
not abandoned, but the track thereon is still maintained ; but for the through 
traffic to and from the San Luis Valley, this new standard gauge route takes 
the more southern pass, and, as above suggested, with lesser grade and smaller 
curvatures. According to our view of our statutes relating to the powers of 
railroâd corporations, it is not necessary to designate the spécifie route to be 
followed between termini, and, if not necessary to state such spécifie route in 
the first instance, certainly not necessary to state a change in such spécifie 
route, or the making of a double track, even though one of the tracks con- 
stituting such double track be at some considérable distance separated from 
the other. See section 97, c. 19, Gen. Stats. of Colo. 

"We do not think that this line can in any sensé corne under the provisions 
of section 127 of the same chapter relating to branch lines. It is but an addi- 
tional route for a short distance for the main line, for the purpose of the more 
convenient and economical transportation of the business of San Luis Valley 
and country beyond. We respectfully submit that our application for rights 
of way for this new line, under the circumstances, is perfectly legitimate, and 
in strict accordance with the spirit of the right of way acts, and we respect- 
fully ask that the maps be approved, and should be pleased to hâve advices 
from you as to your action, or as to any furtner information desired from the 
company preliminary thereto." 

It is true that the statement relied upon appears in the letter. It is 
made in connection with other statements which must be noted. The 
entire sentence in which the statement appears reads as follows: 

"There are stations and industries on the old line which we shall still de- 
sire to reach, and it is therefore not abandoned, but the track thereon is still 
maintained ; but for the through traffic to and from the San Luis Valley, 
this new standard gauge route takes the more southern pass, and, as above 
suggested, with lesser grade and smaller curvatures." 

The statement that there are stations and industries on the old line 
which appellant still desired to reach is followed by the statement 
that the track is still maintained. That statement was not true. The 
référence to "through traffic" carries with it the implication that local 
traffic was being hauled over the old line. That was not true. The 
letter also sought to convey the impression that appellant was at that 
time serving stations and industries along the old line. That was not 
true. No stations or industries along the old line were being served. 
The track was not maintained. No local traffic passed over the old line, 
the railroâd company had rendered itself incapable of carrying traffic 
thereon, and it ceased to use that portion of the grant for railroâd pur- 
poses. The letter above quoted stated to the Commissioner of the 
General Land Office that the making of the new line was the same 
as the construction of a double track. It is évident that the letter was 
framed for the purpose of deceiving the Commissioner of the General 
Land Office; the object being to secure a right of way over public 
lands traversed by the new line. Later, in 1906, the railway company 
went so far as to rent out a portion of the roadbed for a wagon road, 
a use not contemplated in the original grant. 

When the railroâd company on or about the lst of June, 1912, under- 
took to lay a track on the land described in the bill, it did not intend to 
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relay the entire portion from which the track and ties had been taken 
in November, 1899. The purpose. was to lay a track for a distance of 
6.27 miles to a coal mine of the Alliance Coal Company. This was 
simply a spur track, as shown by the contract between the railroad 
company and the coal company, and was put down for the considéra- 
tion of $24,164. It was not a reconstruction of the old line. The tes- 
timony is ample to warrant the finding that there was an abandonment 
of the right of way. 

4. Since there was an abandonment, the question arises to whom 
did the right of way revert? The original entries were made subject 
to the right of way. The patents were issued for the entire tract, but 
did not include the right of way so long as it was used for the purpose 
contemplated by the grant. In the face of the patents, it cannot be 
said that the title reverted to the United States. The estate of the rail- 
road company was, to use the language of the Townsend Case, "a lim- 
ited fee." Ûpon the extinction of that title by abandonment it was 
merged in the title held by those holding under the patentées, and the 
land came within the provision of section 5519 of the Revised Sta tûtes 
of the state of Colorado, which is as follows : 

"That any railroad company having located its line of road, whether the 
same is completed or not, may make a new location of its line, and may ac- 
quire the right of way for such new line, in the same manner as is now pro- 
vided for acquiring the right of way by the statutes of Colorado. Provided, 
that in acquiring said new right of way the previous right of way shall re- 
vert to the owner or owners of the land through which said previous right 
of way was granted, on the payment or tendering payment to the railroad 
company the amount assessed by the board of appraisers and paid by said 
railroad company for said previous right of way," 

Nothing having been paid for the right of way, that portion of the 
section requiring payment did not apply. The court was right in find- 
ing and decreeing that appellee had title to the right of way in dispute. 

[6] The commissioners appointed by the court to hear testimony 
and détermine the value of the lands taken found that the old grade 
was worth $1,000 and added that sum to the value of the land. The 
record contains the following stipulations: 

"It is hereby stipulated and agreed that, for the purposes of the appeal 
herein, the défendant need not print the évidence taken before the commis- 
sioners herein, and that such évidence showed the length, breadth, height, and 
slope of the old existing railroad grade referred to in the report of the com- 
missioners herein, and that said commissioners viewed the same, and that 
there was no testimony before such commissioners showing the amount of 
money saved to défendant by reason of such grade, or what it would hâve 
cost défendant to hâve constructed such grade." 

The following instructions were given to the commissioners at the 
time they were appointed : 

"By the order appointing you, you are authorized and directed to go upon 
the premises and view them, so that you may hâve a more intelligent under- 
etanding of the évidence from knowing the lay of the land and the location 
of the railroad over it ; and you may and should use and take into considéra- 
tion and act upon your own observation, judgment, impressions, and infor- 
mation obtained from such view, together with ail the other évidence in the 
case, in fixing the amount of compensation. The opinions of witnesses are to 
aid and assist you, if possible, in arriving at a just conclusion ; but you are 
not to lay aside your own observation and judgment, and accept the conclu- 
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slons of wltnesses if you think them extravagant, In belng either too high, or 
too low, or incorrect It is entirely a question for the exercise of your best 
judgment, adapting the testimony of the witnesses to the land and to the lo- 
cation of the railroad upon it, as you see it, and also using your own judg- 
ment and knowledge in the matter. * » * The commissioners are in- 
structed that you hâve had an opportunity in this case to go upon and view 
the premises. This was for two purposes. In the first place, it was in order 
to enable you to better understand and apply the évidence submitted before 
you, and also in order that you may regard the facts which you hâve learned 
upon your own observation and view of the premises as so much additional 
évidence. * * * The commissioners are instructed that, in arriving at 
your estimate in this case, you should be governed by the évidence submitted, 
both the évidence of the witnesses which you hâve heard and the évidence 
gathered from your view and observation of the premises." 

Thèse instructions appear to hâve been agreed to by appellant. 
Whether that be true or not, appellant did not object to them. Those 
instructions expressly state the view should be regarded as évidence. 
Therefore the finding of the commissioners, based upon their "own 
observation, judgment, impressions, and information obtained from 
such view, together with ail the other évidence in the case," was in 
accordance with instructions to which appellant made no objection. It 
cannot be heard to raise an objection now. The commissioners were 
required to ascertain the value of the property for the most advan- 
tageous uses to which it might be applied. Boom Co. v. Patterson, 98 
U. S. 403, 25 L. Ed. 206; United States v. Chandler-Dunbar Co., 229 
U. S. 53, 33 Sup. Ct. 667, 57 L. Ed. 1063 ; Gurdon & Ft. Smith Rail- 
way Co. v. Vaught, 97 Ark. 234, 133 S'. W. 1019. 

The allowance of $1,000 for the old grade was within the power 
of the commissioners and does not appear to be excessive. 

5. The objection to the admission of testimony is not urged before 
this court, and must therefore be regarded as abandoned. 

6. The objection to the allowance of mileage to the witness Ownbey 
is without merit. He was not a parfy to the suit. He had no interest 
in the property at, or subséquent to, the time the suit was brought. 

It follows that the decree of the District Court should be affirmed. 



UNITED STATES ex rel. FALL CITY CONST. CO. v. JIMMBRSON, 

County Assessor, et al. 

(Circuit Court of Appeals, Eighth Circuit. April 14, 1915.) 

No. 4270. 

Mandamus @=>117 — Compeixing Pbopbe Assessment of Pbofeety foe Tax- 
ation— Constitutional Pbovisions. 

Mandamus lies to compel the assessor and equalization offlcers of a 
county of Arkansas to act in conformity with Const. Ark. art. 16, § 5, 
requiring ail property subject to taxation to be taxed according to its 
value, to be ascertained as the General Assembly shall direct and make 
the same equal and uniform throughout the state, and so détermine 
the true value of the property in the county subject to taxation, and 
theveby raise sufficient taxes to pay the courthouse contracter, though 
mandamus may not interfère With the offlcers in exercising their judg- 

4£z?Fot other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ment in determining true value, and though by assessing the property In 
the county at full value there will be an inequality and a want of uni- 
formity because of the wrongful act of other assessing offlcers in fixing 
value at 50 per cent, of the true value. 

[Ed. Note. — For other cases, see Mandamus, Cent Dlg. § 249; Dec. 
Dig. <®=>117.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Mandamus by the United States, on the relation of the Fall City 
Construction Company, against W. F. Jimmerson, as Assessor of 
Monroe County, and others, as members of the Board of Equalization 
of said county. There was a judgment dismissing the pétition for the 
writ, and the relator brings error. Reversed, and cause remanded, 
with instructions to grant the writ prayed for. 

F. Wm. Kraft, of Chicago, 111. (G. W. L. Smith, of Brewton, Ala., 
on the brief), for plaintif! in error. 

Thomas & Lee, of Clarendon, Ark., and C. F. Greenlee, of Brinkley, 
Ark., for défendants in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. The relator filed its pétition for a writ 
of mandamus in the court below, and an alternative writ was thereupon 
issued. The défendants in error filed a demurrer to the pétition for 
the writ, which was overruled. Défendants in error then amended 
their response, and the relator demurred thereto, and its demurrer was 
overruled, whereupon relator elected to stand upon the demurrer, and 
judgment was thereupon entered dismissing the pétition for the writ. 
The pétition alleged the f ollowing f acts : 

"That on or about the 17th of October, 1911, said relator entered into a 
contract with Monroe county, in the state of Arkansas, and the county court 
of said county, for the construction for said county of a county courthouse in 
the city of Clarendon, Arkansas, the county seat of said county, for a con- 
sidération of $118,000, a copy of which contract is hereto attached, marked 
Exhibit 'A,' and made a part of this pétition. 

"That said contract provided that said county courthouse should be con- 
structed in accordance with certain plans and spécifications mentioned and 
referred to in said contract, and that the considération or contract priée 
should be evidenced by county scrip to be issued to relator to the amount of 
$118,000, to be redeemed in lawful money of the United States in annual in- 
staura en ts as follows: 

July 15, 1912 $11,500.00 

July 15, 1913 11,270.00 

July 15, 1914 11,380.00 

July 15, 1915 11,460.00 

July 15, 1916 11,510.00 

July 15, 1917 11,530.00 

July 15, 1918 11,520.00 

July 15, 1919 11,480.00 

July 15, 1920 11,410.00 

July 15, 1921 11,810.00 

July 15, 1922 2,650.00 

One warrant on demand 480.00 

45=>For other cases see same topic.& KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"That said county courthouse was constructed and completed by relator and 
accepted by said county, and ail of said county scrip was issued and delivered 
to relator in accordance with the terms of said contract 

"That said county failed and refused to redeem the $11,500 of said county 
scrip which became due on July 15, 1912, and thereupon suit was instituted in 
this court by relator against said Monroe county on $3,920 of said scrip which 
became due July 15, 1912, including said warrant for $480 on demand, and 
on March 12, 1913, judgment was rendered by this court in favor of relator 
against said Monroe county for said suin of $3,980, which judgment reniains 
wholly unpaid, and said Monroe county refuses to pay the same or any part 
thereof, after demand being made for the payment thereof. 

"That besides the county scrip issued to relator as above set out, other 
scrip has been issued by said Monroe county largely in excess of its revenues, 
and ail county taxes are paid in such scrip. 

"That on account of the issuance of such other scrip by said county in ex- 
cess of its revenues and the payment of county taxes in county scrip, it would 
be ineffectuai to attempt to enforce payment of said judgment by mandamus 
to the county levying court of said county to require it to levy a spécial tax 
on the taxable property of said county for the purpose of paying said judg- 
ment. 

"That the défendant W. F. Jimmerson is the duly elected, qualified, and act- 
ing assessor of said Monroe county, and the défendants K. B. Hall, H. A. 
Baggott, and D. E. Meadors are the members of the board of equalization of 
said county and constitute said board. 

"That it is the duty of said assessor to assess or value, for purposes of 
taxation, ail the real and Personal property subject to taxation in said county, 
except certain property which is assessed or valued for taxation by the state 
board of railroad commissioners or the state tax commission, at its true value 
on money. 

"That it is the duty of said board of equalization to equalize the assess- 
inents made by the assessor, by increasing the assessments of any and ail 
property that may hâve been assessed or valued by said assessor at less than 
its true value, and by decreasing the assessments of any and ail property that 
may hâve been assessed or valued by said assessor at more than its true value. 

"The said relator allèges that the said assessor has failed, refused, and neg- 
lected to discharge his duty in that he has failed and neglected to assess 
and value for taxation and place upon the assessment books of said county 
for the year 1912 a great deal of property, principally Personal property, 
subject to taxation in said county and to assessment by him, and has as- 
sessed or valued almost ail the taxable property in said county actually as- 
sessed and placed upon the assessment books by him for said year at less 
than its true value. 

"That said board of equalization has failed and refused to discharge its 
duty, in that it has failed and refused to increase the assessments of prop- 
erty undervalued by said assessor as above stated to the true value of said 
property. 

"That the undervaluation of the taxable property of said county by the 
said assessor and board of equalization, as hereinbefore alleged,.is a fraud 
upon relator as a creditor of said county, and is a refusai of said assessor and 
said board of equalization to discharge their duties according to law. 

"That if the taxable property of said county were assessed at its true 
value, as required by law, the revenues of said county, even at the low rate 
of taxation allowed by the laws of the state of Arkansas, would very soon be 
sufficient to discharge the said judgment and the other indebtedness of said 
county to relator, in addition to paying the ordinary and usual expenses of 
said county. 

"That, if the taxable property of said county is not assessed at its true 
value as required by law, relator will be unable to collect its said judgment 
against said county and the other indebtedness of said county to relator. 

"That, unless required by authority of this court to discharge their duties 
according to law, said assessor and board of equalization will continue to 
undervalue the taxable property in said county subject to taxation by said 
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assessor, and thus defeat relator in the collection of its said juàgment and 
other indebtedness of said county to it 

"That the total value of the taxable property in said county as assessed in 
the year 1912 is $5,769,114, whereas, if the same were assessed at its true 
value in money, as required by law, the total valuation thereof would be not 
Iess than $15,000,000." 

The pétition then prayed for a writ of mandamus commanding said 
assessor to assess and value for the year, 1913, and ail subséquent 
years until said judgment and ail other indebtedness of said county to 
relator shall hâve been fully paid, ail of the taxable property of said 
Monroe county subject to assessment by said assessor at its true value 
in money as required by law, and also commanding said board of equal- 
ization to increase the assessment of ail the property that might be un- 
dervalued by said assessor to the true value of said property in money, 
to the end that ail of the taxable property of said county subject to 
assessment by said assessor be assessed at its true value. The follow- 
ing stipulation was contained in the contract : 

"It is further agreed and declared that the actual value of the total taxable 
property in said county in the year 1911 is probably about $24,000,000 or 
more, and that the assessed value of the county is $6,000,000, and tbat bere- 
after said county, by its proper authority, will, if necessary, increase the 
courthouse building tax, or the assessed valuation of the county, to the full 
market value of the taxable property of said county as provided by law, and 
maintain such tax or said increased assessment from year to year in such 
manner as to enable the county to pay said warrants promptly and without 
delay." 

The names of A. Flora, T. T. Bateman, and Dave Dial were sub- 
stituted as the members of the board of equalization in place of the 
members named in the pétition. The amendment to the response con- 
tains the only défense made against the allowance of the writ. It is 
as follows : 

"That said W. F. Jimmerson, as assessor for Monroe county, assessed ail the 
real and Personal property in Monroe county to be assessed by him at an 
amount equal to the assessment made by the Arkansas tax commission on 
railroad property, téléphone property, Pullman car property, and other pub- 
lic utilities subject to be assessed by said Arkansas tax commission in Monroe 
county, and that he has fully performed his duty as such assessor by assessing 
property in Monroe county at the same rate and on the same basis as similar 
property in other counties in the state of Arkansas has been assessed. That 
said Arkansas tax commission assessed the property subject to be assessed by 
it, to wit, said railroad property, téléphone property, and Pullman car prop- 
erty, at 50 cents on the dollar of the true valuation thereof, and that the 
real and personal property in ail other counties in the state has been assessed 
at 50 cents on the dollar, or in a sum not exceeding 50 cents on the dollar, 
of the true valuation thereof, and that said assessor assessed ail the property 
in Monroe county subject to be assessed by him at 50 cents on the dollar of 
the true valuation thereof. He says that in following the instructions and 
advice of the Arkansas tax commission he assessed ail property subject to be 
assessed by him in Monroe county, real and personal, at 50 cents on the dol- 
lar of the true valuation thereof, and by so doing he complied with section 
5, article 16, of the Constitution of the state of Arkansas by assessing prop- 
erty for taxes in Monroe county equal and uniform with other similar prop- 
erty assessed throughout the state of Arkansas, which similar property and 
also railroad and téléphone property and Pullman car property was assessed 
ta ail other counties in the state of Arkansas at 50 cents on the dollar of the 
true valuation thereof. That he assessed the property, real and Personal, in 
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Monroe county, as high or higher than slmilar property In other counties in 
the state had been assessed." 

It thus appears that the case must be determined upon the allégations 
of the pétition and the amendment; the facts in both having been ad- 
mitted by demurrer. 

Section 5 of article 16, Constitution of Arkansas provides : 

"Ail property subject to taxation sball be taxed according to its value, that 
value to be ascertained in such manner as the General Assembly shall direct, 
making the same equal and uniform throughout the state. No one species of 
property from wbich a tax may be collected shall be taxed higher than an- 
othef species of property of equal value." 

Section 9 of article 16 provides : 

"No county shall levy a tax to exceed one-half of one per cent, for ail pur- 
poses. * * * " 

Section 10 of article 16 provides : 

"The taxes of counties, towns, and clties shall only be payable in lawful 
currency of the United States, or the orders or warrants of said counties, 
towns and cities, respectively." 

The following are statutory provisions of the state of Arkansas, and 
the sections mentioned refer to Kirby's Digest. 
Section 6956, provides : 

That every assessor, on or before January flrst succeeding his élection, shall 
take the oath prescribed in section 20, article 19, Constitution of Arkansas. 

This oath requires every assessor to solemnly swear that the value of 
ail real and personal property, moneys, crédits, investments in bonds, 
stocks, joint stock companies, of which statements may be made to him 
by persons required to do so by law, will be appraised at its actual cash 
value. 

Section 6970 prescribes the form of the oath which the assessor shall 
attach to his return, and by this oath he is required to swear that the 
property therein mentioned is not appraised at less than its true value in 
money. 

Section 6974 provides that each separate parcel of real property shall 
be valued at its true market value in money, and that the price at which 
real estate would sell at auction, or at a f orced sale, shall not be taken 
as a criterion of such true value; that personal property of any de- 
scription shall be valued at the usual selling price of similar property at 
the time of listing; that investments in bonds, stocks, joint-stock com- 
panies, or otherwise, shall be valued at their value in money. 

Section 7004 provides that the board of equalization of each county, 
in the equalization of real property not previously entered for taxation 
on the tax books as then listed, shall raise the value of such tracts and 
lots of real property as in the opinion of the county board has been 
returned below their real value in money to such price or sums as it 
may find to be the true value thereof , agreeably to the rules prescribed 
by law for the valuation of real property, or may reduce the valuation 
of such tracts or lots as in the opinion of the board hâve been returned 
above their true value as compared with the average valuation of the 
real property of such county. 
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Section 7008 provides that the clerk shall lay before the board of 
equalization the returns of real property made by the assessor, and 
said board shall immediately proceed to equalize the valuation of such 
real property, so that each tract or lot shall.be entered on the tax books 
at its true value in money, and for this purpose the board shall raise 
the valuation of such tracts as in the opinion of the board hâve been 
returned below their true value to such price or sum as may be deemed 
to be their true value. The board shall also reduce the valuation of 
such tracts or lots as in the opinion of the board hâve been returned 
above their true value, as compared with the average valuation of the 
real property of the county. 

Section 12 of Act 257 of 1909 provides that the Arkansas tax com- 
mission shall meet as a state equalization board of taxes annually ; that 
it shall examine and compare the returns of the assessment of property 
in the several counties of the state, and proceed to equalize the same, 
so that ail taxable property in the state shall be assessed at its true 
value. They shall be governed by the f ollowing rules : 

First. They shall add to the aggregate valuation of the real property of 
every county which they believe to be valued below its true and full value in 
money such per centum in each case as will bring the saine to its true and 
full value.. 

Second. They shall deduct from the aggregate valuation of the real prop- 
erty of every county, which they believe to be valued above its true and full 
value, such per centum in each case as will reduce the saine to its true and 
full value. 

Fourth. They shall add to the aggregate valuation of any class of Personal 
property of any 'county, township, village or city which they believe to be 
valued below the true and full value thereof, su,ch per centum in each case as 
will raise the same to its true, full, and proportionate value. 

Fifth. They shall taise from the aggregate valuation of any class of Personal 
property in any county, town, township, village, or city, which they believe 
to be valued above the true and full value thereof, such per centum as will 
reduce the same to its true, full, and proportionate value. 

The Arkansas tax commission assesses for taxation railroad prop- 
erty, téléphone property, Pullman car property, and other public util- 
ities. 

Section 12 of Act 251 of 1911 provides that if in the opinion of the 
tax commission the valuations fixed by railroads or other corpora- 
tions is the true and full value in money of the property listed, the 
commission shall accept said valuation and appraise the property at 
same. If the commission shall be of the opinion that the valuation 
fixed in any statement is below the true and full value in money of 
the property, it shall fix the value in each such case at a sum which 
it believes to be the true and full value of the property in money. 

It must be admitted that the Constitution of Arkansas and the lég- 
islation enacted thereunder, beyond ail question, requires ail officers 
of the state having anything to do with the assessment and equaliza- 
tion of property for taxation in the state of Arkansas to assess and 
equalize it at its true value in money. It will certainly not be con- 
tended by any one that any -officer or board of the state is above ,the 
law or can act lawfully in défiance thereof. It is the plain duty under 
the Constitution and laws of the state for each assessor and board of 
equalization to assess and equalize property subject to taxation accord- 
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ing to its true value in money. The relator asks that the performance 
of this duty may be compelled by mandamus. There seems to be no 
contention by counsel that the writ of mandamus may not be issued to 
compel the performance of a plain duty which the party commanded 
has lawful authority to do. The only argument that seems to be pre- 
sented is that which is disclosed by the return to the alternative writ. 
This, stated in a few words, is that the assessor for Monroe county as- 
sesses the property in that county subject to be assessed by him at 50 
cents on the dollar or in a sum not exceeding 50 cents on the dol- 
lar of the true valuation thereof. This is admitted. It is alleg- 
ed that the Arkansas tax commission so assessed property subject to 
its jurisdiction. The assessor says that, in assessing property in Mon- 
roe county at 50 cents on the dollar of the true valuation thereof, he is 
complying with section 5, article 16, Constitution of Arkansas, by as- 
sessing property for taxes in said county equal and uniform with other 
similar property assessed throughout the state of Arkansas. Thus we 
hâve, as the only justification for not assessing property subject to tax- 
ation in Monroe county at its true value in money, the excuse that 
if the assessor did so he would assess property higher than it is as- 
sessed in the other counties of the state, and therefore the equality 
and uniformity prescribed by the Constitution would be violated. 
There certainly is nothing which inheres in the 50 per cent, valuation 
which makes it more liable to be uniform and equal than any other 
per cent. 

If the assessing and equalizing offieers may assess and equalize the 
value of property in Monroe county of the state of Arkansas at 50 
cents on the dollar, they may with like reason and authority assess 
and equalize it at 5 per cent, or 10 per cent., and having adppted such 
illégal and unlawful valuation they may contend that it cannot be 
changed by the courts for fear of violating the uniformity and equality 
clause of the Constitution. We cannot adopt such reasoning. Uni- 
formity and equality are not the only commands of the Constitution 
and laws of Arkansas. There is the further command that property 
must be assessed and equalized for taxation at its true value, and 
the equality and uniformity required must be worked out by giving this 
true value to each parcel of property subject to taxation. Moreover, 
it is not the writ of mandamus, if it shall issue in this case, which vio- 
lâtes the equality and uniformity required by law in the assessrhent and 
equalization of property for taxation, but the unlawful acts of the as- 
sessors and boards of equalization, which in défiance of law hâve ille- 
gally assessed property at half its value. 

It is contended that this case is ruled by Ex parte Ft. Smith & Van 
Buren Bridge Co., 62 Ark. 461, 36 S. W. 1060. It is claimed that the 
précise question was decided by the Suprême Court of Arkansas in 
that case contrary to the contentions of the relator in this case. Let 
us see if this is so. The bridge company owned a bridge over and 
across the Arkansas river, one-half of which was in Sébastian and the 
other in Crawford county, Ark. The assessor assessed the half of the 
bridge in Crawford county for the year 1895 at $150,000. The bridge 
company asked that the assessment be reduced to $75,000. There was 
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an appeal, and the case finally reached the Suprême Court. It was 
practically conceded that the sum of $150,000 would not hâve been in 
excess of a fair valuation of the half of the bridge assessed in Craw- 
ford county. The Suprême Court decided : 

"As the assessment of the real property of Crawford county was purposely 
equalized at one-half of its market value, so the valuation of one-half of the 
bridge of appellant should hâve been reduced by the county court to 875,000 
as the owner requested; that being fully as much as or more than one-half 
of its market value." 

What the court decided was that, if the assessor in any particular 
county uniformly assessed property at 50 cents on the dollar of its true 
valuation, he could not single out a bridge company, or some particular 
taxpayer, and assess its or his property at its full value. Whether the 
assessor of Crawford county had a right to assess property at 50 per 
cent, of its value was not in question. What would become of the Con- 
stitution or the laws of Arkansas in regard to the assessment and equal- 
ization of property for taxation if the assessors and equalizing boards 
could agrée together to assess ail property at 10 per cent, of its value 
in money, and that any attempt to question such action should be met 
successfully by the claim that to do so would violate the equality and 
uniformity clause of the Constitution. To sustain such a position 
would make the Constitution and the laws of the state, which were en- 
acted and passed to secure an equal distribution of the burdens of tax- 
ation, the instrumentalities to defeat their own object and purpose. 
The argument is unsound, and is neither sanctioned by law nor justice. 

This court in Huidekoper v. Hadley et al, 177 Fed. 1, 100 C. C. A. 
395, 40 L. R. A. (N. S.) 505, directed that a mandamus issue in a some- 
what similar case. It is true there were allégations in that case that 
the acts of the assessors and officers having in charge the collection 
of taxes were committed intentionally and fraudulently in order to pre- 
vent the assessment and collection of taxes, and there are no such al- 
légations in the pétition in this case. But in a case like the one at bar 
the question is : Is there a plain duty required of the défendants in er- 
ror by law which they refuse to perform to the damage of the relator? 
It is not material whether their acts are committed with intent to de- 
fraud the relator or not. The défendants hâve no discrétion under the 
law as to the valuation they shall put upon property for taxation. Of 
course, they may exercise their judgment in determining what the true. 
value of property is, and this court cannot interfère with the exercise 
of that judgment; but it can, and ought to, compel them to act in ac- 
cordance with the undisputed law of Arkansas. There is no claim hère 
that défendants in error hâve or intend to assess property at its true 
value. 

The case of Taylor et al. v. Louisville & Nashville R. R. Co., 88 
Fed. 350, 31 C. C. A. 537, does not rule this case, but is in Une with 
the Van Buren Bridge Company Case, supra. It was held in the Tay- 
lor Case that under the Tennessee Constitution of 1870, declaring that 
ail property shall be taxed "according to its value," to be ascertained as 
the Législature shall direct, "so that taxes shall be equal and uniform 
throughout the state," when it is the uniform practice in the various 
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counties of the state to assess real property at not exceeding 75 per 
cent, of its true value an assessment upon railroad property at its fui! 
value, violâtes the constitutional provision in regard to uniformity, and 
the tax will be enjoined. The following cases illustrate and sustain 
the power of the court to issue mandamus in cases similar to the one 
at bar : Webb v. Renf rew, 7 Okl. 198, 54 Pac. 448 ; State Board of 
Equalization et al. v. People of the State of 111. ex rel. Goggin et al., 
191 111. 528, 61 N. E. 339, 58 L. R. A. 513 ; Chicago & N. W. R. Co. 
v. Board of Sup'rs of Boone Countv, 44 111. 240; Hicks, County Audi- 
tor, et al. v. Cleveland, 106 Fed. 459, 45 C. C. A. 429 (Circuit Court of 
Appeals, 4th Circuit) ; Cunningham v. City of Cleveland, Tenu., et al., 
152 Fed. 907, 82 C. C. A. 55 ; City of Cleveland et al. v. United States, 
166 Fed. 677, 93 C. C. A. 274 ; St. Louis Nat. Bank v. Marion Coun- 
ty, 72 Ark. 27, 79 S. W. 791 ; City of Little Rock et al. v. United States 
ex rel. Howard et al., 103 Fed. 418, 43 C. C. A. 261 (Circuit Court of 
Appeals, 8th Circuit). 

If Monroe county can contract with the relator to build a court- 
house for the use of its people, accept the same, and then refuse to pay 
for it on the ground that in violation of the Constitution and laws of 
Arkansas it is assessing property for taxation at only 50 per cent, of 
its true value, then are courts of justice established for no purpose. 

We think the relator is entitled to his vvrit. The judgment below 
therefore is reversed, and the case remanded, with instructions to grant 
the writ prayed for. 



DINET v. RAPID CITY, S. D. 

(Circuit Court of Appeals, Eighth Circuit March 10, 1915.) 

No. 4336. 

1. Appeal and Errob <§=>209 — Questions Reviewable— Questions Not Fre- 

6ented to Trial Court. 

The question of absence of évidence to support the verdict is not re- 
viewable, where not presented to the trial court during the trial. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 1290- 
1298, 1300, 1303 ; Dec. Dig. ©=209.] 

2. Appeal and Ebror <S=>110 — Questions Reviewable— Ruling on Motion 

for New Trial for Want of Evidence to Support Verdict. 

A ruling of the trial court on motion for new trial on the ground that 
there is no évidence to support the verdict is not reviewable. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 740- 
748 ; Dec. Dig. ©=»110.] 

3. Appeal and Errob <®=>1050 — Harmless Ebror— Erroneous Rulings on 

Evidence. 

Where, in an action on municipal bonds, the évidence without conflict 
showed that the bonds were illegally Issued, and the real issue was as 
to whether plaintiff purchased the bonds with notice of their invalidity, 
error in overruling an objection to a question asked a witness for the city 
as to whether ne remembered what his idea was as to the question votea 
on at the élection authorizing the bonds was not prejudicial. 

[Ed. Note. — For other cases, see Apreal and Error, Cent. Dig. §§ 1068, 
1060, 4153-4157, 4166; Dec. Dig. <S=1050.] 

®=aFor othur cases see same topic & KEY-NUMBEIt in ail Key-Nurabered Digests & Indexât 
222 F— 32 



498 222 FEDERAL REPORTER 

4. Appeal and E'rrob ©=>10r>2— Harmless Error— Erroneous Admission or 

Evidence— Curing by Other Evidence. 

Error in permitting a witness to testify that the relation between two 
persons «vas that of principal and agent was cured by the subséquent 
testimony of the alleged principal that he had had a transaction with the 
witness through the alleged agent. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4171- 
4177 ; Dec. Dig. <®=»1052.] 

5. Triai ©=>76 — Evidence— Objections— Motion to Strike Odt Testimony. 

Where there was no objection to testimony when offered, the remedy 
of a party complaining is by motion to strike it out. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 172, 183-190, 237 ; 
Dec. Dig. <®=î76.] 

6. Municipal Corporations <§=>955 — Bonds— Bona Fide Purchasers— Evi- 

dence. 

In an action on municipal bonds, defended on the ground that they were 
illégal, because in exeess of the constitutional limit of indebtedness, and 
issued as a donation to a railroad company, while on their face issued for 
the purpose of funding a valid indebtedness, testimony of a witness that 
he had a conversation with plaintiff, prior to the élection voting the 
bonds, at which tirue plaintiff rnade statements as to the necessity of car- 
rying the élection, was proper on the issue that he was not a purchaser 
in good faith of the bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Big. 
§§ 2002-2009; Dec. Dig. ©=955.] 

7. Witnesses <§=290 — Examination— Direct Examination— Redirect Ex- 

amination. 

Where a witness on redirect examination was given an opportunity to 
correct any mistake made on cross-examination, but the witness reaf- 
flrmed statements made on cross-examination, sustaining of an objection 
to a further question on redirect examination on the same subject was 
proper, especially in the absence of any claim that the witness had inad- 
vertently made a mistake. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. § 1005; Dec. 
Dig. <®=»290.] 

8. Witnesses <g=286 — Redibect Examination— Discrétion of Court. 

Where a witness on cross and redirect éxaminations testified to trans- 
actions occurring during specified years, a further question on redirect 
examination as to whether he referred to a later period was properly 
excluded, within the discrétion of the court, in the absence of any claim 
of any transaction occurring during the later period. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 930, 994-999 ; 
Dec. Dig. <S=»286J 

9. Witnesses @=>290 — Examination— Redirect Examination. 

Where a witness on direct examination testified to a fact and as to his 
means of knowledge, questions on redirect examination calling for the 
same matter were properly excluded. 

[Ed. Noté.— For other cases, see Witnesses, Cent. Dig. § 1005; Dec. 
Dig. <§=>290.] 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

Action by Henry G. Dinet against the City of Rapid City, S. D. 
There was a judgment for défendant, and plaintiff brings error. Af- 
finned. 

^fcpFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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S. E. Wilson, of Hot Springs, S. D., and Norman T. Mason, of 
Deadwood, S. D. (Clifford A. Wilson, of Hot Springs, S. D., and Eben 
W. Martin, of 'Deadwood, S. D., on the brief), for plaintiff in error. 

A. K. Gardner, of Huron, S. D. (Albert R. Denu, George A. Jefïers, 
and Charles J. Buell, ail of Rapid City, S. D., on the brief), for défend- 
ant in error. 

Before SANBORN, HOOK, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. This action was brought by plaintiff in 
error to recover the principal and interest due upon 70 bonds of 
défendant in error, for $1,000 each, dated May 1, 1891, claiming to be 
the owner and holder thereof for value before maturity without notice 
of any fact affecting their validity. The answer of défendant in error, 
in addition to a gênerai déniai, pleaded two other défenses : First. 
That the bonds were in excess of the constitutional limit of indebted- 
ness of défendant in error. Second. That although the bonds on their 
face purported to hâve been issued for the purpose of funding the valid 
indebtedness of défendant in error, they were in fact issued as a dona- 
tion to the Dakota, Wyoming & Missouri River Railroad Company. 

[1, 2] A trial to a jury was had, resulting in a verdict for défendant 
in error. It is claimed there is no évidence to support the verdict. 
This question is not before us, as it was in no way presented to the 
trial court during the trial. It was presented in a motion for a nevv 
trial, but the ruling of the trial court on that motion is not reviewable 
hère. The reason for this has been so many times stated that we re- 
frain from again repeating it. 

[3] Complaint is made of the admission and rejection of évidence. 
The witness Brennan, called by the défendant in error, was asked by 
its counsel : 

"Do you remember what your idea was as to the question voted on at the 
élection of March 24, 1891?" 

This question was objected to as immaterial. The objection was 
overruled, and an exception taken. The question was immaterial. In 
view, however, of the fact that when the case went to the jury there 
was no conflict in the évidence showing the bonds to hâve been illegally 
issued, no préjudice resulted to plaintiff in error by the overruling of 
the objection. The court might hâve properly taken this question from 
the jury. The real contest on the évidence was as to whether the plain- 
tiff in error purchased the bonds with notice of their invalidity. 

[4] The witness Friend, called by défendant in error, had testified 
that he had received in the early part of 1908 from a Mr. Elan four 
of the bonds in question. The witness was then asked by counsel for 
défendant in error the f ollowing question : 

"I will ask you if you know what relation or connection there was between 
Mr. Elan and Mr. Coad at the time thèse bonds were turned over to you." 

This question was objected to by counsel for plaintiff in error as 
incompétent, not binding on the plaintiff, and involving unsworn décla- 
rations of some third party. The objection was overruled, and an 
exception taken. The witness ansvvered: "His agent." Elan had tes- 
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tified previously that he had seen a power of attorney from Coad to 
Elan in the possession of Elan. Coad, himself, when on the stand 
testified : 

"I had a transaction with Mr. Friend, who testifled yesterday, through ïlr. 
Elan, a Milwaukee broker." 

If there was any error in overruling the objection to the question 
asked the witness Friend, it was cured, as Coad himself testified that 
he did hâve a transaction with Friend through Elan. 

[5] The witness Mathias testified concerning certain pencil notations 
which appeared on the bond register of défendant in error. Thèse 
notations purported to show the disposition of the bonds that were 
authorized to be issued. There was no objection to the testimony at 
the time it was given, but subsequently there appears in the record a 
statement that this notation was objected to for the reason that it was 
not shown that it was made at the proper time by the proper officer in 
due form. The objection made after the witness had testified amounted 
to nothing. Counsel's remedy would hâve been a motion to strike out 
the testimony; further, there was no question about the disposition of 
the bonds. 

[6] The witness Crouch, called by défendant in error, testified to a 
conversation which he had with the plaintiff in error in the présence 
of Coad, Muhlke, and Furst as to the necessity of carrying the Rapid 
City élection held on March 24, 1891, at which the bonds were voted. 
This would fix the conversation prior to the date of the élection. The 
testimony was introduced on the issue pleaded that Dinet was not a 
purchaser in good faith of the bonds sued upon. 

[7-9] When the witness Coad was called to testify on the part of 
plaintiff in error, he testified that he never met Muhlke until October, 
1891, that Crouch himself was not connected with the railroad project 
until August, 1891, and that the witness was not acquainted with the 
plaintiff Dinet at that time. On cross-examination Coad testified : 

"I think I was first introduced to Mr. Dinet in Mr. Muhlke's office, I never 
saw him around there but a few times in 1891, 1S92, and 1893. I wouldn't 
say I saw him there a half dozen times in those three years." 

It thus appears that Coad had testified on the direct examination 
that he was not acquainted with the plaintiff Dinet in 1891. On cross- 
examination he testified that he never saw Dinet around there but a 
few times in 1891, 1892, and 1893. Counsel for plaintiff in error on 
redirect examination asked the witness the following question : 

"Did I understand you, in response to a question of Mr. Shrader, to say 
that you only saw Mr. Dinet in the office of Mr. Muhlke in 1891, 1892, and 
1893 a few times? A. Very few times." 

Counsel for plaintiff in error then asked this question : 
"Did you see him at ail in 1891, 1892, and 1893?" 

This question was objected to by counsel for défendant in error as 
seeking to contradict the statement of their own witness and. argu- 
mentative. The objection was sustained, and an exception taken 
Counsel then asked the following question: 

"I will ask this question: Did you mean 1891, 1892, and 1893, or 1901, 1902, 
1903?" 
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Counsel for défendant in error objected to the question as argu- 
tnentative, not proper cross-examination, irrelevant, incompétent, and 
immater ial. The objection was sustained, the court stating "that the 
ground had ail been covered upon direct and cross examination," and 
exception was taken and allowed. Counsel for plaintiff in error then 
asked the f ollowing question : 

"You state positively that Mr. Crouch had nothing to do with this road until 
August, 1891. Will you state to the court and jury what are the facts and 
circumstances that make you so positive concerning that statement?" 

Counsel for défendant in error objected again as cumulative. The 
objection was sustained, and an exception taken. 

We do not think there is réversible error in the rulings of the trial 
court in excluding questions asked by counsel of the witness Coad by 
plaintiff in error on redirect examination as above specified. The first 
question asked the witness by counsel on redirect gave the witness the 
opportunity to correct any mistake which he had made in testifying on 
cross-examination. The witness, however, by his answer reaffirmed 
what he had said on cross-examination. To again ask the witness 
what was practically the same question was not permissible, as there 
was no claim that the witness had inadvertently made a mistake. To 
then ask the witness if he did not mean 1901, 1902, and 1903, instead 
of 1891, 1892, and 1893, there being no claim that anything occurred 
10 years later, was not permissible ; at least, it was within the discré- 
tion of the court to refuse to allow the question to be asked. The 
court very properly remarked that the matter had ail been covered on 
direct and cross examination. 

In regard to the next question, the witness Coad had testified on di- 
rect examination that Crouch had nothing to do with the road until 
August, 1891. It was not proper redirect, and the witness had already 
testified fully as to his means of knowledge. 

The judgment of the court below is affirmed. 



OTIS ELBVATOR CO. et al. v. INTERBOROTJGH RAPID TRANSIT 

CÔ. et al. 

{Circuit Court of Appeals, Second Circuit. January 12, 1915. On Pétition for 
Leave to Amend Decree, February 19, 1915.) 

No. 110. 

1. Patents ig=»91 — Pbiobity of Invention — Réduction to Phactice. 

Evidence that, more than a year before application for a patent, a ma- 
chine was built from drawings made under direction of the patentée em- 
bodying his invention, and that such machine was practically tested and 
sold commercially as an operative machine, is sufficient to carry the date 
of invention back, beyond reasonable doubt, to the date when the con- 
struction of such machine was ordered. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 121-123; Dec. 
Dig. <©=91. 

Réduction of invention to practical use or opération as affecting pat- 
entalility, see note to Excelsior Supply Co. v. Weed Chain Tire Grip Co., 
113 C. C. A. 7.] 

^»For other cases see same topic & KEY-NUMBER in ail Key-Nunibered Digests & Indexes 
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2. Patents ®=s2C — Invention — Evidence to Establish. 

A new combination, producing a device well adapted for the service re- 
quired, and which overcomes objections recognized for years in devices in- 
tended for the same purpose, discloses patentable invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
<S=»2(5.] 

3. Patents <§=j328 — Validitï and Infringement — Automatic Motor Starter. 

ïhe Ihlder patent, No. 742,031, for an automatic motor starter, claim 
3, was not anticipated and discloses patentable invention ; also held in- 
fringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The following is the opinion of Hunt, Circuit Judge, in the lower 
court : 

Claim 3 of the patent in suit reads as follows: "In a switch, the combination 
of a plurality of contacts, a plurality of contact arms provided with con- 
tacts co-operating therewith, and means for successively actuating said con- 
tact arms, said means consisting of a movable member provided with bearing 
surfaces of varying lengths upon which the contact arms are adapted to bear, 
and electro-magnetic means for actuating said member, for substantially the 
purposes set forth." 

The patent is for an automatic motor starter, and under the principles of 
law applicable is to be read as for a combination of éléments in an automatic 
motor starter. We must regard the Egger, Hall, Marvin, and Edmonds pat- 
ents as disclosing certain obsolète and commercially impracticable combina- 
tions of pivoted switch levers adapted to be actuated successively by cam 
mechanism which was actuated in turn by electro-magnetic means in connec- 
tion with devices having nothing whatever to do with motor starters. No one 
of thèse devices could be employed to regulate electric motors automatically 
without decided changes. Patents to Herdman, Van Emon, Whittingham, 
Moore, Sperry, and Knight & Potter antedate the latter part of 1900, which 
is the time when the Otis Elevator Company built and shipped a commercial 
device claimed to embody the subject-matter of the patent in suit. But I do 
not flnd that any one of thèse several patents discloses the combination of 
éléments recited in the claim in issue. 

[1] Baxter by certified copy shows that he flled application for patent on 
May 21, 1902, for a device apparently recited by claim 3 of the Ihlder patent. 
Ihlder did not file his application until June 10, 1902, and we may assume 
that Baxter was in possession of the invention of claim 3 prior to Ihlder, 
unless Ihlder by proôf which satisfles the court beyond a reasonable doubt 
can carry back his date of invention further than the date of Baxter' s appli- 
cation. But it seemed to me that Ihlder maintained the burden of proof re- 
quired of him with respect to the establishment of his invention as of a date 
prior to October 30, 1900. It cannot be successfully disputed that upon that 
date an order was issued for the construction of a type of controller to be 
made according to a drawing previously made in accordance with the direc- 
tions of Ihlder. Such a controller was completed on December 10, 1900, was 
connected up to a motor with electrical circuits, tested, found to be operative, 
and was shipped from the factory on the following day. It is proved that 
on December 12, 1900, this controller was shipped toj San Francisco as an 
operative commercial mechanism. There can be no reasonable doubt that this 
controller, 3M No. 35, conformed in manufacture with a print of the draw- 
ing, Exhibit I, that it is shown in the photograph, Exhibit P, or that it was 
in ail essential respects Complainant's Exhibit U. The conception of the in- 
vention ôf Ihlder's patent was in Ihlder before the order for the making of 
the controller sent to San Francisco. Construction, practical testiug, and 
sale followed, thus proving that the date of invention was prior to October 
30, 1900. Continental Rubber Works v. Tire Co., 178 Fed. 452, 101 C. C. A. 
436. 

<g=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[31 As indicnted, the patents that relate to motor starters which are to lie 
considered in the case are therefore those of Herdman, Van Eruon (two), Whit- 
tinghain, Moore, Sperry, Knight & Porter, and Reichel. Ihlder discloses a 
séries of pivot switch levers suceessively actuated to make butt contact with a 
corresponding séries of flxed contact terminais by means of a cam mechanism 
which in turn is actuated automatically by a solenoid controlled by a daslipot. 
Herdman discloses an automatic controller of the pivoted arm and sliding 
contact type. A solenoid magnet controlled by a dashpot sweeps the arm 
slowly across a séries of contact terminais of résistance sections. The 
opération is similar to that of the device disclosed by Ihlder, but may be 
differentiated in three important particulars: (1) Herdman shows sliding 
contact; (2) his device does not reproduce the action of the intelligent opera- 
tor ; that is, as Mr. Vansize said, it is not "fool proof " ; and (3) it is not adapt- 
able for use with large and small motors, requiring, as it does, a multiplication 
of subdivisions of résistance to préserve its own opération. Ihlder uses butt 
contacts, his device so nearly reproduces the results obtained by the skilled 
operator that it is practically "fool proof," and it is not at ail dépendent upon 
the number of sections of résistance. They may be large or small, as suits the 
motor and the work to be performed. 

The Van Emon patent is of very doubtful commercial practicability because 
of the danger of arcing and burning, as explained in the évidence which is not 
necessary to be detailed in this mémorandum. It is enough to say that the pat- 
ent illustrâtes an effort to obtain in switches an action which would corre- 
spond to that of an intelligent operator ; but as I understand the évidence the 
use of individual adjusted dashpot mechanisms is a différent conception from 
the Ihlder patent which is explained as accomplishing by différent extents of 
travel of a single dashpot a séquence in which the opération may take place. 

The question is whether, in view of the disclosures of the patents already 
referred to and of the facts that switches making butt contacts were known 
in the electrical art, Ihlder can claim invention. In the case of Sundh Electric 
Co. v. Interborough Rapid Transit Co., 222 Fed. 334, decided in this district 
by Judge Hazel June 27, 1911, this question was discussed, the court having 
before it, among others, tlie Herdman and Van Emon patents which are ot 
spécial importance to the présent suit; and while the conclusion reached is not 
binding on this court, a reading of the opinion of Judge Hazel convinces me 
that the distinctions drawn by him are sound and that the end he reached 
was just. I shall not enter upon the matter in détail. It seems to hâve been 
eonsidered essential that in any automatic means for starting motors it 
wou'.d be necessary to avoid the switching mechanisms of the wiping or slid- 
ing contact type in the use of which what is called arcing occurred and in 
time resulted in burning out and destroying the switch. 

The witness Quimby, who has had large practical expérience in the opéra- 
tion of automatic starters in connection with pumps operated by electricity, 
said that starters having the sliding contact type of switches did not prove 
reliable in connection with electrically operated pumps and that, after a vast 
expérience, he in 1902 inspired the organization of the Sundh Company to get 
a controller which could meet his requirements. The contention of the de- 
fendants that the device of the patent in suit was produced by coupling with- 
out modification an old solenoid engine and dashpot, which could be used to 
run varions kinds of machines and which was old in use in an automatic 
starter to actuate the movable arm member of a sliding contact type of 
switch mechanism, with another old type of switch mechanism which could 
be operated by hand, is not well founded. Ihlder did much more. He sub- 
stituted for much of the operating mechanism of the old hand starters a dif- 
férent i form of contact, recognized old éléments, and perfected an efficient 
and reliable automatic starter in which he secured, by co-ordinating with a 
group of other switches provided with butt contacts, a solenoid and dashpot, 
and an intermediate cam mechanism, a device which obtained results invari- 
ably which the most intelligent operator would get. 

[2] Such a jew combination, producing as it did a device so well adapted 
for the service required of an automatic starter, and which overcame the ob- 
jections which appeared, as one reads the history of the art, to hâve been 
recognized for years as inhérent in automatic starters of movable arm and 
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sliding contact type, constitutes invention under the patent act. Hobbs v. 
Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586; National Malléable 
Castings Co. v. Koundries Co. (C. C.) 182 Fed. 626; Eck v. Kutz (G. C.) 132 
Fed. 758. 

Plaintiff has sustained his allégations of infringeraent in that the several au- 
tomatic starters which were installed for tlie Interborough Company in Mardi, 
1908, and which were used by that company until December, 1912, infringed 
the third claim of the patent in suit. Hère, again, the opinion of Judge Hazel 
is persuasive, and his finding that there was infringement of the claim of the 
Sundh patent by the controllers B and C in évidence will be accepted. The 
Court of Appeals in this Circuit in the Sundh Case, 198 Fed. 94, 117 C. C. 
A. 280, refers to the devices of Sundh and Ihlder, compares them with de- 
tailed care, and affirms the view that there is infringement so far as tlie 
original controllers of the Interborough Company are concerned. Without 
attempting to state the niechanical points, it appears that the rotary cams 
in defendant's controllers in structure and in function closely correspond 
to the cam-shaped edges of the plate of the controller of the Ihlder patent. 
There is a différence in the reversai of opération, but the same différences ex- 
ist as to opération betvveen the controller of the Sundh patent and that of 
the Ihlder patent, and the Court of Appeals in tlie Sundh Case bas found 
the substantial invention of each patent to be the same. Claim 3 of Ihlder' s 
patent reacls with the same précision upon defendant's controllers as upon 
the controller of Sundh. 

The Interborough Company's rebuilt controller also infringes (be claim in 
issue. The new controllers were substituted in December, 1912, after the 
décision of the Court of Appeals in the Sundh Case and after the bill had 
been filed in the présent suit; but the new controllers and their electrieal 
circuit arrangement remain as shown in the exhibit marked "E." There are 
certain substituted bits of mechanism, but as I understand the évidence 
the caru action uudoubtedly is retained, and the arrangement is such as to 
their bearing surfaces as to produce successive moveiuents of the switch 
levers. The rotary cams in the new controllers bave been eut away so 
as to leave only the slioulders or acting faces, while the plain holding sur- 
faces, both low and high, hâve been transferred to the flxed brackets. 
But the fact that the bearing surfaces are stationary and do not hâve différ- 
ent lengths does not substantially change the case. The means employed 
to actuate the switch arms in the new controllers are the mechanical équiva- 
lents of those emploved in the controllers theretofore used. The Paper 
Bag Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

Mr. Waterman said, among other things : "I was asked if the opération 
of this pin could be said to be a cain action, and I said it could ; but I 
hâve not designated it as a cam. I should say that this pin was simply 
a part of a cam, the rest of which was eut away, and it acts in the same nian- 
ner. As the shaft is rotated the pin first makes contact on what is then 
its upper surface. As the shaft continues to rotate, the contact with the 
pin travels around the pin. It eventually gets some 100 degrees or so, 
rnaybe 120 degrees around the surface of the pin. That is the cam action. 
Now the mère fact that the cam is eut away is of small importance, and 
has no effect, from the engineering point of view, on the existence of the 
cam. You may eut away any part of the cam. Of course a cam is niere- 
ly a sliding surface, an eccentric member which moves something. And hère 
we hâve a sliding surface, eccentric member which moves something, and it 
is virtually a cam, although I did not myself choose to apply that term to 
it." 

The eccentric lugs placed opposite the pins on the rotary collars, and 
which, after the switch arms hâve been moved to cl ose d position, come 
up in front of the links, prevent any displacement of the latter from their 
seats upon the fixed brackets and make bearing surfaces of differing lengths, 
and it is in évidence that thèse lugs bear against the front of the dépendent 
levers, the paint having been rubbed off by contact. In functional resuit 
there appears to be no différence between the setting of the eccentric pins 
at différent angular relations with respect to the switches, and where cams 
are set at différent relations with respect to the switches. "There is," said 
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Mr. Waterman, "no change in this structure, so far as its being an auto- 
raatic starting switch, so far as the plurality of contacts— 'the plurallty 
of contact arms provided with contacts co-operating therewith' — are con- 
cerned. There is also means for successively actuatlng the contact arms." 

The findings must be that the title to the Ihlder patent la as alleged In 
plaintiff's bill, that there has been no anticipation of the third claim of 
the Ihlder patent, that the claim involved invention, and that there has 
been infringement by defendant's first and second controllers. 

Decree in favor of plaintiffs ; form of decree to be submitted by plain- 
tiffs to défendants, and thereafter to be settled by the court. 

W. Clyde Jones, of Chicago, 111., for appellants. 
W. B. Whitney, of New York City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. The decree is affirmed, upon the opinion of Judge 
Hunt. 

On Pétition for Leave to Amend Decree. 

Pétition for leave to apply to District Court to amend decree find- 
ing infringement and ordering accounting, which decree was recently 
affirmed by this court. 

W. Clyde Jones and Arthur B. Seibold, both of Chicago, M., for ap- 
pellants. 

PER CURIAM. It was proved to the satisfaction of the District 
Court and of this court that the Cutler-Hammer Company had made 
and sold controllers like Exhibit F and that such controllers infringed 
the patent. Under the présent decree, in the opinion of a majority 
of the court, complainant is entitled to profits and damages, if it can 
prove any, on account of ail such controllers — i. e., controllers like 
Exhibit F — down to the accounting, whether they were sold to the In- 
terborough Company or to anybody else. It is unnecessary to amend 
the decree in order to give complainant any f urther relief, and theref orç 
the motion for leave to apply for amendment to the District Court is 
denied. 
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TRUSSED CONCRETE STEEL CO. v. GOLDBERG et al. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1915.) 

No. 2585. 

Patents <3=>328 — Infeingement — Conceete Floor Construction. 

Claim 4 of the Buente patent, No. 681,870, for fireproof floor construc- 
tion, eonsisting of concrète joists, reinforcing trussed structures therein,. 
and hollow refractory centers between the trussed structures, and the 
Kahn patent, No. 768,284, for a combined steel and concrète beam, as 
limited by the prior art, held not infringed. 

Appeal f rom the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit by the Trussed Concrète Steel Company against A. L,. Goldberg 
and others. From a decree dismissing the bill, complainant appeals. 
Affirmed. 

E. N. Pagelsen, of Détroit, Mich., for appellant. 
C. P. Byrnes, of Pittsburgh, Pa., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Suit for infringement of United States 
patent No. 681,870, September 3, 1901, to Buente, on fireproof floor 
construction, and United States patent No. 768,284, August 23, 1904, to 
Kahn, on combined steel and concrète beam. The .District Court held 
neither patent infringed, and accordingly dismissed the"bill. 

The structure of Buente's patent in suit consists, broadly, of a séries 
of concrète joists, métal reinforced, having hollow tile or refractory 
centers between joists; the concrète not only inclosing the reinforce- 
ment which helps form the joists, but completely filling in the space 
between the tiles. The floor was designed to be constructed "in place," 
as distinguished from a factory construction. In building floors of 
this gênerai nature in place, it had been customary to use tenporary 
supports or "centering" for sustaining the weight of the wet and heavy 
concrète structure during the setting and drying process. The first 
of the three objects of the invention stated in the spécifications was to 
dispense with thèse temporary supports. Buente accordingly provided 
a wooden sleeper Connecting the main floor beams (or extending from 
the floor beams to the wall), represented by the numéral % in Fig. 1 of 
the patent drawing hère reproduced, being a partial vertical section 
taken at right angles to the main floor beams. 
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The drawing shows a séries of plates 3 projecting beyond the sides 
of the floor joists, each. plate provided with a depending support If. 
having a clip 5 secured at its lower end, the clip supporting the tile. 
"A truss wire 6 preferably secured to angle bars 7 at the ends of the 
sleeper extends through thèse clips, f orming a trussed structure." Sup- 
plemental truss wires or rods 8 (inclined in opposite directions on op- 
posite sides of the center of the sleeper) extend from the end of each 
plate S downwardly to and secured in the clip at the lower end of the 
next rod 4- Pi?- 4 below is a partial side élévation of the "trussed 
floor sleeper" of the patent. 




Fig. 2, below, is a broken cross-section at right angles to Fig. 1, and 
shows one form of construction disclosed, including the tile 9 and the 
shoulders 10 resting on the clips 5. 




12 x ô 



12" 6 



Claim 4 is the only one involved, and reads as follows : 

"4. In flreproof flooring, a séries of concrète joists containing reinforcing 
truss structures and hollow refractory centers between the trussed structures, 
substantially as described." 

The claim thus covers three éléments in combination : (1) The con- 
crète joists; (2) reinforcing truss structures therein; (3) hollow re- 
fractory centers between the trussed structures. 
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The defendant's alleged infringement consists in their use, in their 
own building, of the so-called Gabriel trussed bar, as reinforcement for 
concrète in a tile and concrète floor. A section of the bar partly in- 
closed in the concrète is shown below. 




The important défense is that the claim in suit, if so construed as 
to cover defendant's structure, is invalid in view of the prior art. 

The theory of reinforcement of concrète is that the upper part of a 
beam under load receives compression, while the lower part is subject 
to tension; that concrète strongly resists compression stresses, but 
only slightly resists tension strains ; steel, which has strong tensile 
résistance, when inserted below the neutral axis of the beam, reinforces. 
the concrète by supplying the élément which the latter lacks. 

Buente was by no means a pioneer in the art of métal reinforced 
concrète (or cément) and tile floor construction. For example : As 
early as 1877, 24 years before the patent in suit, Hyatt (British, No. 
289) disclosed metal-reinf orced cernent or concrète beams supplemented 
by hollow tile construction, capable of being made either in factory or 
in place. Lee (1894, No. 522,426) showed a floor "formed of tile blocks 
cemented together and tension rods cemented in the base of the floor." 
This gênerai form of construction was extensively commercially manu- 
factured previous to Buente. Crawford (1899, No. 621,446) showed 
a métal joist in the form of an I-beam embodied in concrète, with hol- 
low tile between the joists, surrounded by concrète except on the low- 
er side of the beam. 'McCarthy (1891, No. 461,960) had disclosed. in 
connection with tile construction, wire tension supports inbedded 
in concrète, although not as a part of the joists. 

Nor was métal reinforcement in truss form unknown when Buente 
entered the field. The familiar theory of the truss is that the tension 
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member, or tie beam, is hung or "trussed" f rom the upper or compres- 
sion member, whereby the compression strain is communicated in part 
to the (lower) tension member. 

To say nothing of métal reinforcements of arch and truss form in 
bridge and allied arts, or of Hyatt's formation of métal reinforcement 
for concrète beams, Waite (1898, No. 606,696) had disclosed in a beam 
construction for buildings a métal reinforcement in the form of a 
complète truss, as shown by the figure below, in which a represents 
concrète or other similar élément, c and c' respectively the upper and 
lower metallic chords, and d métal members Connecting the top and 
bottom chords. 
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We think the triangular web construction of the tying members, 
in connection with the upper and lower chords, efïects a true truss. 
However, it is perhaps enough to say that one of complainant's experts 
admits that it was not new at the date of the patents either to Waite 
or to Buente to reinforce concrète joists with complète trusses. 

Complainant insists, however, that the reinforcement of the Buente 
patent is not a complète truss, but only a part truss, and that Buente 
was the first to suggest part-truss reinforcing structures in concrète 
joists, supporting hollow tile or refractory centers. The argument that 
Buente's reinforcement was an incomplète rather than a complète truss 
rests upon the proposition that the wooden sleeper, although presum- 
ably intended not to be removed, but to be used as a connection for the 
superimposed floor, served only a temporary purpose as a truss élé- 
ment; that the concrète when in place effectively supplied the upper 
chord or compression member, and that the "truss structure" of the 
claim in suit means an incomplète truss, as distinguished from a "truss- 
ed structure" resulting from the union of the concrète and métal rein- 
forcement. This argument lays stress upon the statement in the spéci- 
fication that "the trussed sleepers form temporary core joists which 
support the hollow centers while the concrète is applied," and that, "if 
the sleepers are burned, the métal plates or bars will transmit the 
strains from the diagonals to the concrète and hold the structure intact," 
and upon the fact that claim 4 omits the "sleeper" as a separate élé- 
ment, which is, however, contained as such in others of the claims. 

Assuming for the purpose of argument only that this contention is 
correct (and in the face of serious doubts, at least), we find, however, 
that part or incomplète trusses were not new in the art at the time of 
the Buente patent in suit. Devices of this gênerai nature are, we think, 
found in Melber (1900, No. 660,508), which shows upper and lower 
tension rods, and diagonally disposed rods, ail imbedded in the cernent 
or concrète construction for the purpose of taking up the horizontal, 
vertical, and résultant sheering strains, respectively; the ends of the 
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diagonal rods being unaltached to the tension rods (Fig. 7 being hère 
reproduced) ; also in Hennebique (1898, No. 611,907), whose U-shaped 
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stirrups (which happens to be the nanie Gabriel gives to his wire loops) 
imbedded in the concrète connect the "chord of tension" formed by the 
horizontal bars with the "chord of compression" formed by the béton, 
thus playing "in the joists of strengthened béton the part which the 
suspension rods play in the trussing of metallic girders." Thus, in 
both Melber and Hennebique, the concrète is needed to complète the 
truss effect. 

We therefore find in the spécifie prior art each élément of the claim 
in suit, viz. : The concrète joists; the reinforcing métal truss struc- 
tures; the hollow refractory members between the joists. True, un- 
less Hyatt shows essentially a truss (as we think he does), we find in 
none of the références ail of the three éléments hère involved. For 
example, while Lee and Crawford hâve tile and metal-reinforced con- 
crète, the reinforcement is not in truss form; and while Waite and 
Melber hâve trussed reinforced concrète beams, they hâve no tile mem- 
bers. Hyatt, however, shows the tile and concrète, reinforced as stated. 

We find it unnecessary to consider the effect of an earlier issued pat- 
ent to Buente, originally included in the présent suit but later with- 
drawn. 

No light upon this question of invention is afforded by favorable 
public réception and use ; for the conception of the patent in suit was 
impracticable commerciaily, as the floor beam, unless made expensive- 
ly strong, is too weak to sustain (without deflection) the weight of the 
concrète during construction and thus to dispense with the centering, 
and the Buente truss seems never to hâve been used. The patent was 
purchased by complainant but a few months before beginning this suit. 

In view of the prior art, the claim is, in our opinion, void, unless 
at least restricted to the form shown in the description of the spécifica- 
tions illustrated by the drawings of the patent. Duff v. Sterling Pump 
Co., 107 U. S. 636, 639, 2 Sup. Ct. 487, 27 L. Ed. 517; D'Arcy v. Sta- 
ples (C. C. A. 6) 161 Fed. 733, 738, 88 C. C. A. 606; D'Arcy v. Mur- 
ray, 161 Fed. 352, 354, 88 C. C. A. 364. So limited, the defendant's 
device does not in our opinion infringe the Buente patent. The device 
of that patent (construed most favorably to complainant's construction) 
and the device of défendant are wholly unlike, except as each bas a 
métal tension member with métal reinforcement radiating therefrom. 

The Kahn patent in suit, as already said, relates to a combined steel 
and concrète beam. The stated objects of the invention are: (1) "To 
provide for a longitudinal tension bar for said beam, supplemented with 
washers or déformations to insure better contact with the concrète body 
and to prevent stripping" ; and (2) "to construct the main tension bar 
of uniform cross-section," to prevent waste of material, and to enable 
the use of a greater or less number of washers as desired. For the 
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purpose of holding the washers securely in position, the bar is upset 
or distorted on each side of the washer, after the same is put on the 
tension bar, by squeezing a portion of the bar out radially, so as to 
form a lug or ear on each side of the washer. The latter "may extend 
perpendicularly to the main longitudinal beam or may be inclined ob- 
liquely thereto." Fig. 6 below shows the obliquely inclined form. The 
claims in suit are Nos. 3, 4, and 10, which are printed in the margin. 1 




The défense is substantially the same as made to the Buente patent. 

In view of the prior art, there was nothing novel in the mère idea of 
a métal tension bar with projections therefrom, either vertical or ob- 
lique, for binding and preventing stripping. The part-truss reinforc- 
ing structures to which référence has been made show the gênerai idea 
involved in a bar so equipped. Kahn himself, by his patent of August 
18, 1903 (No. 736,602), had shown a tension bar with arms projecting 
obliquely therefrom and fastened rigidly thereto. In a later patent of 
February 9, 1904 (No. 751,921, originally included in this suit, but sub- 
sequently withdrawn), Kahn showed a tension bar with rigidly attached 
and laterally extending arms formed by striking up portions of the 
web running along the two opposite sides of the main bar. Complain- 
ant's commercial structure employs this bar of the second Kahn patent 
last referred to. Nor were washers on or déformations of the tension 
bar new, for the purpose of getting a better grip on the concrète. Hyatt 
shows both a "washer" on a boit projecting from the rod and a "stop" 
on the rod. It is évident that whatever patentable novelty résides in 
the patent in suit is to be found in the spécifie method of attaching the 
washers or arms to the tension bar. It seems clear that défendant has 
not adopted Kahn's spécifie method, which is ail we think the patent 
covers. 

Defendant's construction consists of wire clips wound around a bar 
originally constructed with déformations. Thèse loops are not the 
"perforated members strung upon the bar" described in the fourth 
claim. While the déformation of the tension member naturally has 
some efîect in keeping the wire loops in place, it does not completely 

i 3. In a beam, the combina tion of a longitudinally-disposed . tension mem- 
ber, of auxiliary pièces placed upon said member at points intermediate its 
ends and secured in position by déformation of the member without varying 
its cross-sectional area, and a beam of plastic material surrounding said ten- 
sion member, the tension member being below the neutral axis of the beam. 

4. In a metallic reinforcement for concrète, the combination of a metallic 
bar longitudinally disposed, of auxiliary perforated members strung upon the 
bar and secured in place, said auxiliary members being inclined in opposite 
directions from the middle of said bar. 

10. In 'a métal reinforcement for concrète, the combination of a tension 
member, of a plurality of auxiliary members placed upon the tension member 
intermediate its ends, said auxiliary members having arms projecting laterally 
from one side, the cross-section of said tension member being changed to 
form shoulders for the support of said auxiliary members. 
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cffect that resuit; and the manner of their attaching does not bring 
them within the meaning of the third claim. The patent cannot be 
construed broadly enough, in view of the prior art, to include defend- 
ant's method of construction as an infringement of claim 10. In our 
opinion, defendant's device is not within the letter or spirit of the 
Kahn patent in suit, as limited by the prior art. 

The decree of the District Court is accordingly affirmed, with costs. 



NEWTON WASHING MACH. CO. v. GRINNELL WASHING MACH. OO. 

(Circuit Court of Appeals, Eighth Circuit. February 17, 1915.) 

No. 4252. 

Patents <§=>328 — Validitt and Infringement — Washing Machine. 

The Phillips patent, No. 950,402, for a gearing for operating a wash- 
ing machine and wringer at the same time, while for a combination of 
old éléments, was not antieipated, and the device produces a new and 
improved resuit, vvhich rendered it patentable ; also held infringed. 

Appeal f rom the District Court of the United States for the South- 
ern District of Iowa ; Smith McPherson, Judge. 

Suit in equity by the Grinnell Washing Machine Company against 
the Newton Washing Machine Company. Decree for complainant, 
and défendant appeals. Affirmed. 

Taylor E. Brown, of Chicago, 111. (Clarence E. Mehlhope and C. 
G. Roe, both of Chicago, 111., on the brief), for appellant. 

J. R. Orwig, of Des Moines, Iowa (Orwig & Bair, of Des Moines, 
Iowa, on the brief), for appellee. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. This is an appeal from a decree en- 
joining the appellant from manufacturing, selling, or using a certain 
washing machine held to be an infringement of letters patent No. 
950,402, issued to William F. Phillips on February 22, 1910, and aft- 
erwards assigned to appellee. 

Taking the statement of assignment of errors as made in the brief 
of appellant, which statement is the same in ail essential particulars 
as that in the record, it is as f ollows : 

"(1) That the court erred in holding the Phillips patent, No. 950,402, good 
and valid, instead of holding the same to be devoid of patentable novelty 
and invention. 

"(2) That the court erred in holding appellant's washing machine to in- 
fringe claims 5, 6, 7, and 8 of said Phillips patent. 

"(3) That the court erred in not holding said claims 5, 6, 7, and 8, of the 
Phillips patent limited by the necessity of the prior art, as well as the 
terminology of said claims, to the structure actually disclosed in the Phillips 
patent; and that when thus properly limited and construed, the appellant's 
machine did not embody said structure, or inf ringe said claims. 

"(4) That the court erred in directing the issuance of an injunction against 
the appellant and in not dismissing the bill of complaint for want of equity." 

Ê=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The first assignment of error raises the question of patentable nov- 
elty and invention; the second and third, the question of infringe- 
ment ; the fourth is gênerai, and must be taken as a summing up of 
the other three. 

Appellee's patent is a gearing device. It is applied, in this instance, 
to a vvashing machine and a wringer combined. The wringer is ré- 
versible. There is no new élément in the combination. Therefore, in 
order to be patentable, the combined action must produce some new 
resuit, or an old resuit in a more efficient and economical manner. The 
new resuit in this instance is the washing and wringing of clothes at 
the same time in a safe and convenient way. This does not mean that 
one garment is washed and immediately thereafter passed through 
the wringer. It means that, while some garments are going through 
the wringer, other garments are being washed, and that the two opéra- 
tions go on simultaneously. The wringer is made subject to perfect 
control by a lever easily and safely manipulated by the operator. The 
device possesses éléments of utility, novelty, and invention. The wash- 
ing machine and wringer are by the gearing device made to act jointly, 
and a new and useful resuit is produced. The device is therefore pat- 
entable. Richards, v. Chase Elevator Co., 159 U. S. 477, 16 Sup. Ct. 53, 
40 L. Ed. 225 ; Ottumwa Box Car Loader Co. v. Christy Box Car 
Loader Co., 215 Fed. 362, 131 C. C. A. 504; Bliss v. Spangler, 217 
Fed. 394, 132 C. C. A. 210. 

The patent of the appellant was taken out later than that of appellee. 
It produced the same results by practically the same device. The only 
real différence in the two is the place of mounting the power shaft on 
the tub. The language of the claim, in the application for patent, 
does not limit the mounting of the power shaft to any particular place 
on the tub. The limitation is to some place on the tub. We are of 
the opinion that the lower court was right in holding the appellant's 
patent to be an infringement on the Phillips patent. 

It is insisted by counsel for appellant that the Phillips patent is void 
by reason of anticipation. It is contended that the Phillips patent 
was anticipated by at least four American patents and one British pat- 
ent. The American patent most strenuously urged as an anticipation 
is the Woodrow patent. This particular patent is shown by the record 
to hâve been held an infringement of the Phillips patent, by the same 
court which held appellant's patent to be an infringement (Grinnell 
Washing Mach. Co. v. Woodrow [D. C] 209 Fed. 621), and that the 
decree was not appealed from. This is not conclusive, but it should, 
at least, be taken into considération. The British patent was called the 
Shedlock patent. It is contended, also, by appellant that one of the 
éléments entering into the Phillips patent appears in a certain book 
copyrighted in 1868, entitled "507 Mechanical Movements." In their 
brief counsel for appellant say: 

"This British patent embodies, broadly, ail the features of the Phillips 
patent, so far as the claims in issue are concerned. It discloses a power- 
driven washing machine, provided with a réversible wringer machine, both be- 
ing operated from the same source of power. Moreover, it discloses every fea- 
ture of Phillips' alleged invention, except such spécifie détails of gearing as 
Phillips found most convenient and economical in adding to his particular 

222 F.— 33 
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form of dolly driving mechanism, the old familiar No. 53 device for revers- 
ing the wringer." 

The qualifying clause in the foregoing quotation, "excepting such 
spécifie détails of gearing as Phillips found most convenient and eco- 
nomical in adding to his particular form of dolly driving mechanism, 
the old and familiar No. 53 device for reversing the wringer," marks 
the distinction between the Phillips and Shedlock patents. The former 
is convenient and economical, and can be easily and safely operated 
by persons without mechanical expérience. The latter is inconvénient 
and unwieldy, and requires a person with expérience to operate it. 
The other patents referred to are also wanting in convenience and ease 
and safety of opération as compared with the Phillips patent. 

In the case of Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. 
Ed. 275, the court said: 

"Indeed, it often requires as acute a perception of the relation between 
cause and efïect, and as much of the peculiar intuitive genius which is a char- 
acteristic of great inventors, to grasp the idea Chat a device used in one art 
may be made available in another, as would be necessary to create the de- 
vice de novo. And this is not the less true if, after the thing has been done, 
it appears to. the ordinary mind so simple as to excite wonder that it was not 
thought of before. The apparent simplicity of a new device often leads an 
inexperienced person to think that it would hâve occurred to any one familiar 
with the subject ; but the décisive answer is that with dozens and perhaps 
hundreds of others laboring in the same field, it had never occurred to any 
one before. The practiced eye of an ordinary mechanic may be safely trusted 
to see what ought to be apparent to every one. As was said by Mr. Justice 
Bradley, in Loom Co. v. Higgins, 105 TJ. S. 580, 591 [26 L. Ed. 1177]: 'Now that 
it has succeeded, it may seem very plain to any one that he could hâve done 
it as well. This is often the case with inventions of the greatest merit. It 
may be laid down as a gênerai rule, though perhaps not an invariable one, 
that if a new combinatlon and arrangement of known éléments produce a new 
and bénéficiai resuit never attained before, it is évidence of invention.' " 

In our opinion the Phillips patent is a combination of old éléments 
producing a new and useful resuit, or an old resuit in a more facile, 
economical, and efficient manner, that it is not shown to hâve been an- 
ticipated, and it is therefore patentable. 

The décision of the lower court is affîrmed. 



TRUSSED CONCRETE STEEL CO. v. CORRUGATED BAR CO. 

(Circuit Court of Appeals, Second Circuit March 9, 1915.) 

No. 154. 

» 

Patents ®=328 — Vaudity and Infbingement — Bxpanded Métal. 

The Forsythe patent, No. 862,897, for expanded métal and process of 
making the same, discloses patentable invention and is valid, but is en- 
titled to only a narrow construction and range of équivalents, and, as so 
construed, held not infringed. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

<g=>For other cases see same topte & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, dismissing the bill of complaint 
in a suit for infringement of patent. The patent is No. 862,897 issued 
August 13, 1907, on application filed February 1, 1907, to William D. 
Forsythe, assignor to complainant, for "expanded métal." 

The opinion of the District Court will be found in 214 Fed. 393. 
See, also, 197 Fed. 946. 

F. L. Chappell and Chappell & Earl, ail of Kalamazoo, Mich. (W. 
Merle Smith, of Youngstown, Ohio, of counsel), for appellant. 

J. A. Carr, of St. Louis, Mo., and Lyman M. Bass, of Éuffalo, N. Y., 
for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Judge Hazel has discussed the various 
questions presented, quite fully; référence may be had to his opinion 
for détails as to the prior art. 

The patentée states that his invention consists of a — 

"process for forming expanded métal which is made up of three steps — (1) 
shearing the sheet métal along longitudinal Unes, slits being formed of four 
connected portions, one of the portions extending transversely of the Une of 
the slits, one of the portions extending in one direction from the center of the 
first slit and parallel to the gênerai Une of slits, and the two other portions 
extending parallel to the first, but in opposite directions and from the ends 
of the first slit, the second portion of the slit extending up between the third 
and fourth portions of the next adjacent ; (2) striking up the tongues which 
are formed by the first, third, and fourth slits spoken of, so that said tongues 
project at right angles from the body of the plate and hâve portions at their 
ends projeeting parallel to the plate; and (3) expanding the sheet laterally, 
so that the halves of the tongues will separate at their bases and swing down 
toward the main sheet. My invention also consists in a novel expanded métal, 
consisting of longitudinal rlbs or bands connected by transverse ties, each in 
a plane at right angles to the main sheet. Thèse ties are formed in halves 
connectée! at the outer ends to the main ribs and connected together at the 
inner ends, the ribs and ties being intégral." 

The claims relied on are : 

"1. The process for forming expanded métal which consists In slitting the 
same along longitudinal Unes so as to forni parallel bands connected by 
tongues split through their bases, striking up the tongues, and bending the 
unsplit portion of the same back parallel to the main sheet, and then expand- 
ing the material by separating the longitudinal members laterally." 

"3. The process of forming expanded métal which consists in slitting the 
same along longitudinal Unes, so as to form parallel bands connected by 
tongues split through their bases, and expanding the material. 

"4. An expanded métal comprising a séries of longitudinal members, and a 
séries of ties Connecting the same, each tie formed of two parts connected at 
a line midway between the main tension members, ail the members being in- 
tégral." 

"6. An expanded métal comprising longitudinal members, and a séries of 
ties between adjacent longitudinal members, each tie formed of two parts 
united at their ends." 

The contention that défendant is estopped from questioning the va 
lidity of the patent has been fully discussed by Judge Hazel, and we 
concur in his disposition of that branch of the case. Since we hâve 
reached the conclusion that the patent is a valid one, this question of 
estoppel is unimportant. Even an original patentée, who has assigned 
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his patent and is sued for alleged inf ringement of it, may show, if he 
can, that the state of the prior art requires a construction of the claims 
which will négative inf ringement by the device he makes. 

This was a very crowded art, and the District Judge found it diffi- 
cult to make a place in it which would sustain the Forsythe patent. 
The process and product which the patentée points out, and in which 
the bent-up tongne, with its bent-over unslitted tip, facilitâtes ex- 
pansion, without strain or distortion, the two halves of the tip bending 
over towards each other on a line in extension of the slit, and folding 
down till furthest extension is reached, did, we think, effect sufficient 
improvement to sustain the grant of a patent therefor. It is unnec- 
essary to discuss the prior art at length; Judge Hazel has suffkiently 
rehearsed it. Some of his statements as to the opération of certain 
of the prior art patents are critieized ; but it is quite apparent, from 
the multitudinous varieties of expanded métal which the record dis- 
closes, that this Forsythe patent can be given no broad construction and 
no wicîe range of équivalents. 

Corning now to the claims : The first one covers the précise process 
disclosed in the spécification with its "three steps": (1) Shearing the 
sheet métal ; (2) striking up tongues and bending over tips ; and (3) 
expanding the sheet lateralîy. We can find in the record no proof that 
defendant's tongues are struck up and the unsplit portion of the same 
bent back parallel to the main sheet. Patent No. 1,080,418, under 
which défendant is manufacturing, does not show any such step; it 
describes the slitting of the sheet and then says : 

"After slitting the opposite sides or edges of the sheet are drawn apart 
to expand it to the desired extent." 

Nor is this step of striking up and bending shown in the photograph 
of defendant's sheet in process of construction on page 20 of complain- 
ant's brief . Nor is it disclosed in the exhibit marked "Sample Defend- 
ant's Material." 

Claim 3, also for process, entirely éliminâtes this second step ; but 
in so doing it éliminâtes the very élément of novelty on the strength 
of which validity is found over the prior patents of this crowded art. 
This claim could be saved only by reading into it thèse upstanding 
tongues with bent-over tips, whose folding in, each on a line in pro- 
longation of the slit through the tongue, constitute a real, though small, 
âdvance in the art ; the improvement tending to some extent to avoid 
strain and distortion when expanding. But, if thèse struck-up tongues 
and bent-over tips are read in, claim 3 becomes a duplicate of claim 1, 
and is not infringed. 

Claim 4 is broad enough textually to sweep in much of the prior art. 
It can be sustained only by confining it to the spécifie structure shown 
in the patent, with each tip of each tongue folded over on a prolonga- 
tion of the line of the slit. But defendant's structure manifestly has 
not this élément. See exhibit marked "Sample Defendant's Material." 

The same remarks apply to claim 6. 

The decree is affirmed, with costs. 
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NATIONAL MALLEABLE CASTINGS CO. et al. v. T. H. SYMINGTON CO. 

(District Court, D. Maine. April 8, 1915.) 

No. 705. 

Patents <g=>328— Infringemext — Draft-Rigging for Railway Cars. 

The Byers patent, No. 673,410, for a draft-rigging for railway cars, 1s 
for a combination of éléments, ail of wliich were old, with the exception 
of the pocket for housing the parts, wliich is the leading feature of the 
invention, and as described consists of a box secnred to both sills, tying 
the sills together and spacing them. In view of the prior art, the patent 
is not entitled to a broad construction, nor a wide range of équivalents, 
and, so construed, held not infringed. 

In Equity. Suit by the National Malléable Castings Company and 
Jacob J. Byers against the T. H. Symington Company. On final hear- 
ing. Decree for défendant. 

Fish, Richardson, Herrick & Neave, Charles Neave, and Clarence D. 
Kerr, ail of New York City, and George I. Haight, of Chicago, 111., 
for complainants. 

Edwin F. Samuels, of Baltimore, Md., and Benjamin Phillips, of 
Boston, Mass. (Howard R. Ives and Libby, Robinson & Ives, ail of 
Portland, Me., of counsel), for défendant. 

HALE, District Judge. This suit in equity charges infringement of 
letters patent No. 673,419, issued on May 7, 1901, to complainants, on 
the application of Jacob J. Byers, for an invention relating to draft- 
rigging for railway cars. In premising, complainants point out that 
railway cars must be capable of being coupled together to form a train, 
and for this purpose a coupler is provided at each end of every car — 
the coupler on the end of one car engaging that on the adjoining end 
of the next car. If each coupler were attached rigidly to its car, there 
would be strain and shock connected with the starting or stopping of 
the train ; and for many years it has been the custom to hâve some 
yielding or cushioning devices between each coupler and the car to which 
it is attached. For this purpose a "draft-rigging" is provided at each 
end of every car. This includes a drawbar, carrying a coupler at its 
outer end, and at its inner end certain shock-absorbing mechanism, in- 
terposed between the drawbar and the parts which are rigidly con- 
nected with the car. Complainants point out that the shock-absorbing 
mechanism shown in the case before us consists substantially of a pair 
of springs arranged one above the other, between the drawbar and the 
parts rigidly connected with the car. Whether the car is pulled or 
pushed, the springs will be compressed between the drawbar and the 
car, and the shock of pulling or of pushing is minimized by the springs. 
Such devices are especially .necessary upon freight cars, where great 
weights are drawn, and the parts are made very strong, and theref ore 
very heavy. The devices provided in this case are heavy. The coupler 
weighs 300 pounds, the yoke 112 pounds, the springs 55 pounds, and 
the followers 60 pounds, making a total of over 700 pounds. Owing to 

<§=^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the great strain to which the draft-rigging is at times subjected, the 
parts, although heavy and strong, frequently break. It is of impor- 
tance, then, that there be a capacity for ready replacement; and this 
replacement must be achieved in a limited space under the car. Com- 
plainants allège that they hâve brought before the court a draft-rig- 
ging adéquate for the demands of the railroads and car builders, in that 
such rigging is of a character that it can be put in place on the car and 
taken down in parts; that the shock-absorbing mechanism is capable 
of being placed in position after the other parts of the rigging hâve 
been mounted on the car, and of being removed without disturbing the 
remainder of the draft-rigging. And they contend that the inventor, 
Byers, was the first to devise a draft-rigging presenting thèse capabil- 
ities. 

Complainants allège infringement- by the défendant of claims 1, 2, 
3, 5, 6, 7, 8, and 10, those claims being as follows: 

1. A draft-rigging having in combination with the drawbar a yoke, the arms 
of which are connected to the sides of the drawbar, springs arrangea one 
above the other within the yoke, and followers also arrangea between the 
arms of the yoke, said springs and followers being removable from below, 
independently of the drawbar, substantially as described. 

2. A draft-rigging having a yoke, the arms of which are adapted to be 
connected to the sides of the drawbar, springs arrangea one above the other 
between the arms of the yoke, and followers adapted to fit against the ends 
of both springs, and also contained between the ends of the yoke, said springs 
and followers being removable from below independently of the drawbar, 
substantially as described. 

3. A draft-rigging having a pocket, lugs, extending horizontally across the 
pocket at the upper and lower portions thereof, respectively, followers within 
the pocket which bear against the lugs, and a yoke which extends within the 
pocket between the lugs and around the rear follower, substantially as de- 
scribed. 

5. A draft-rigging having a yoke open at the bottom, and having a spring 
and followers arranged between the arms of the yoke, and a pocket within 
which the yoke extends, and which is also open at the bottom to permit re- 
inoval of the spring and followers independently of the drawbar, substantial- 
ly as described. 

6. A draft-rigging having a yoke open at the bottom, and having a spring 
and followers arranged between the arms of the yoke, a pocket which contains 
the yoke, and is also open at the bottom to permit removal of the spring and 
followers, and a détachable closure for the opening in the pocket, substantial- 
ly as described. 

7. A draft-rigging having, in combination with the drawbar and spring 
mechanism, a yoke the arms of which are connected to the sides of the draw- 
bar, a pocket within which the yoke extends, and a key which extends hori- 
zontally through the drawbar and yoke, and through slots in the walls of 
the pocket, substantially as described. 

8. A draft-rigging having springs set one above the other, and a follower 
engaging the ends of both springs and having at the middle a stop projection 
which séparâtes the springs, substantially as described. 

10. A draft-rigging having springs arranged vertically, one above the other, 
followers, a yoke between the sides of which the springs and followers are 
set, said springs and followers being removable vertically from below inde- 
pendently of the drawbar, substantially as described. 

It will be seen that claims 1, 2, and 10 are gênerai in their scope, 
and describe a draft-rigging having the combination of a drawbar and 
yoke, springs, and followers, with the statement that the springs and 
followers are ' removable from below, independently of the drawbar. 
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Claim 8 is also gênerai, and relates to a draft-rigging having springs, 
one above the other, and a follower engaging the ends of the springs, 
and having at the middle a stop projection separating the springs. 
Claims 3, 5, 6, and 7 are in détail. They describe a draft-rigging hav- 
ing a pocket, lugs extending across the pocket at the upper and lower 
portions of the pocket, f ollowers within the pocket bearing against the 
lugs, and a yoke extending within the pocket between the lugs and 
around the rear follower. Claims 3 and 6 point out that the springs 
and followers are removable from below, independently of the draw- 
bar. 

The spécification thus points out the advantages to be derived from 
the invention described in' the claims : 

"The pocket may be cast in a single pièce, and is provided with horizontal 
lugs which extend across the pocket, above and below, and constitute abut- 
ments for the followers which are set in the pocket. The pocket and lugs are 
suitably braced by métal ribs or flanges. * * * The drawbar shank is 
comieeted with the rear follower by a yoke which is fixed to the drawbar by 
riveting or otherwisè, and extends within the pocket, between the lugs, and 
around the rear follower, as shown. The pocket is open at the bottom, so that 
the follower-plates and springs may be reinoved freely from within the yoke 
in a vertical direction without the necessity of disengaging the yoke from the 
drawbar, since the follower-plates are not connected with the drawbar other- 
wisè than by being placed between the sides of the yoke. This removal is 
made possible by taking off a cap-plate, which closes the opening at the bot- 
tom of the pocket and is secured by bolts, and the follower-plates can then 
be pried out by means of a tool applied to toothed recesses formed in tbe 
edges of the follower-plates. * * * The advantages of my invention will 
be appreciated by those skilled in the art. The springs arrangea one above 
the other, the pocket having horizontal lugs or abutments for the followers, 
the free removability of the springs and the followers from below, from be- 
tween the arms of the yoke, and from the pocket, and the construction of the 
draft-arms, together with the other items mentioned in the claims, constitute, 
severally and in combination, important parts of my invention." 

Complainants say that the defendant's infringement consists in an 
agreement made in August, 1913, to furnish specifically constructed 
parts, consisting of cheek-castings and spacer-blocks, to the Pressed 
Steel Car Company for installation on Boston & Maine cars, with the 
intention that the parts should be assembled in such a way as to make 
up the combination of the patent in suit, and that the parts as fur- 
nished were capable of use for no other purpose ; that in accordance 
with this agreement, during March and April, 1913, the parts refer- 
red to were furnished by the défendant to the Pressed Steel Car Com- 
pany, intended by the défendant to be applied to car under-framings 
constructed for Boston & Maine cars. Complainants rely upon this 
agreement to infringe as sufficient to constitute technical infringe- 
ment. They urge that, if sales hâve not actually been made, a wrong is 
threatened sufficient to call for an injunction, pursuant to the familiar 
principle that contributory infringement is intentional aiding of one 
person by another in the unlawful making, or selling, of a patented 
invention, or of some part of a patented invention, with intent and 
purpose of so aiding. Bump on Patents, 294; Goodyear Shoe 
Machinery Co. v. Jackson, 112 Fed. 146, 148, 50 C. C. A. 159, 55 
L. R. A. 692; Canda v. Michigan Malléable Iron Co., 124 Fed. 
487, 489, 61 C. C. A. 194. A sharp contention is raised wheth- 
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er or not the facts disclose a contributory infringement, even 
though it should be found that the défendant did agrée to sell a part 
of the patented invention with a purpose of aiding as alleged. For 
prôof of the alleged agreeraent for contributory infringement, com- 
plainants rely upon the ansvvers to interrogatories put by them to de- 
fendant. And accordingly the alleged inf ringing construction is spoken 
of as ''the machine of the interrogatories." If this machine, when 
put together, shall not be found to be an infringement of complainants' 
patent, then, of course, no infringement is shown. The inquiry pre- 
sented at the threshold of the case is therefore whether or not the con- 
struction in which the alleged contributory infringement occurs was 
in fact an inf ringing device. The complajnants say that such con- 
struction — to wit, the machine of the interrogatories — was clearly an 
infringing structure. The défendant says that it was not. In decid- 
ing this question, much dépends upon the scope to be given the Byers 
invention. Complainants urge that the patent should be given a broad 
scope ; that its purpose was to effect f ree removability of the springs 
and followers from below, from between the arms of the yoke, and 
f rom the pocket. The défendant says that, in view of the prior art, the 
Byers patent should be limited to the construction shown in its draw- 
irîgs and models, and should be restricted to a rigid pocket, with lugs 
extending horizontally across the pocket, and should conform to the 
other détails set out in the spécification, and especially described in 
claims 3, 5, 6, and 7. 

The device of the Byers patent, constructed in accordance with the 
detailed claims, consists of a box or pocket, having lugs extending 
horizontally across it at the upper and lower portions, having follow- 
ers within the pocket which bear against the lugs, and a yoke extending 
between the lugs and around the rear follower. The box, or pocket, is 
rigid, and ties the sills together, furnishing a bearing for the followers 
across their upper and lower edges. Complainants' brief describes 
the contents of the pocket substantially thus: 

"A yoke arrangea horizontally with its arms at the sides of the spring, se- 
eured also, at their forward ends, to the sides of the drawbar. The cushion- 
ing mechnnism consists of two springs, arrangea one above the other and 
plaeed between the two followers, which are also surrounded by the yoke. 
The springs are separated from each other by a spacer-block which supports 
the upper spring, and acts as a stop to prevent too great compression of the 
springs. The yoke is supportée! in longitudinal guideways in a casting at- 
taclied to the draf t sills of the car. Thèse longitudinal slots afford an extended 
bearing for the yoke, and prevent excessive wear on any point on the yoke, 
and hold it in alignaient with the spring and followers. The springs, arrangea 
one above the other, and the followers on end, may be freely inserted into the 
loop of the yoke verttcally from below, and are retained in such position by 
a cover-plate which lias a bearing on the bottom spring, and so holds the 
springs and followers in position." 

Complainants speak of the pocket as a supporting casting, which as 
they say, quoting from Byers, "may be cast in a single pièce." They 
contend that the pocket may be made in any number of pièces, or in 
any suitable f orm ; but, if made in a single pièce, this casting or pock- 
et will tie the sills together, a very désirable function, especially with 
cars having wooden draft sills, or widely spaced steel sills. Although 
the rigid box, or pocket, is claimed to be nonessential to the opéra- 
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tion of the draft-rigging, it is shown in the Byers construction, and 
is described in the spécification of the patent. It is claimed that Byers 
solved the draft-rigging problem by devising "a construction in which 
the parts could be put up and taken down piecemeal, and in which 
the springs and followers, in particuiar, were very readily accessible, 
and could be easily removed and replaced without disturbing the re- 
mainder of the rigging." The substantial contention is made that the 
Byers invention is not limited to a rigid box, or to a one-piece box, or 
to any particuiar form of box or pocket, so long as it achieves the 
free removability of the springs and followers from below, between 
the arms of the yoke and from the pocket. It is not denied by the corn- 
plainants but that every élément in the Byers construction is old ; but it 
is contended that his combination of thèse éléments présents a new and 
useful invention. 

In order to find the scope and extent of Byers' invention, it is nec- 
essary to examine the prior art. The patent to Perry, No. 228,385, 
issued in 1880, discloses the idea of making separate spacer-blocks and 
shaping them to conform to the springs. The Hinson patent, No. 
625,332, issued in 1899, shows the follower and spacer-block com- 
bined in a device called a "head-block" very similar to that shown in 
the Byers drawing. 

The Frost patents, No. 510,854, issued in 1893, and No 532,272, is- 
sued in 1895, disclose a draft-gear having a horizontal yoke, with 
springs and followers removable from below. The arms of the yoke 
are in the same horizontal plane with the openings in the top and bot- 
tom. So far as I can see, the stop castings of any of the patents re- 
ferred to could be combined, without altération, with the yoke, springs, 
and followers of the Frost device. Frost's structure is simple, and 
perhaps primitive; but it gave to the public a draft-attachment hav- 
ing a yoke riveted to the sides of the drawbar, having its arms at the 
sides and the openings vertical; the springs and followers being re- 
movable from below. They seem to me to présent the éléments of the 
Byers gênerai claims 1, 2, and 10. 

The Reagan patent in 1893, No. 491,785, sets forth that its object is 
"to provide a generally improved construction of draft-rigging, one 
of the principal advantages of which consists in the convenience it 
affords in separating the parts, and in their adjustment, as for remov- 
ing a broken draft-spring and inserting a perfect one in its place." 
The spécifie method of removal provided by this patent lacks the con- 
venience of the later inventions ; but it shows inventive thought in this 
direction. This patent in its claims shows also cheek-plates in com- 
bination with draft-timbers ; thèse plates being bolted to, and formed 
with, studs countersunk into the .draft-timbers, and a tie plate Connect- 
ing the cheek-plates at their bases. 

The Simons patent of 1899, No. 627,540, discloses the idea of re- 
moving the springs and followers without disconnecting any part of 
the yoke. It is clear that Simons had the idea of free removability. 
He shows the springs and followers located in openings in the sills and 
removable by withdrawing them from the opening in the yoke; the 
guides are held by means of removable bolts. Simons' structure com- 
prises a yoke secured to the top and bottom of the dralvbar, and springs 
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and followers within the yoke, removable independently of the dravv- 
bar. With the exception of the spécial f eature of the Byers pocket, and 
the positioning of the Simons structure, it is difficult to see any struc- 
tural différence between the device of Simons and that of Byers. The 
same disclosure of the idea of free removability occurs in Reagan and 
in some others. 

The structure concerning which contributory infringement is al- 
leged appears by the answers to the interrogatories made by the com- 
plainants to the défendant. This may be regarded as the alleged of- 
fending machine. It is said by the défendant that this structure is 
made under the William H. Emerick patent, issued in 1902, No. 693,- 
643. This patent to Emerick has already been the subject of contro- 
versy, and has lately received the considération of the court in the 
Northern district of Illinois. Symington v. Miner, 216 Fed. 198. It is 
not shown that the record in that case bears any such relation to this 
record as to make it helpful in the matter now before me. 

T.t is not necessary in the case at bar to décide whether the alleged 
offending device is made under the Emerick patent. That device sub- 
stantially shows independent counter castings, or cheek-plates, secured 
to the opposite faces of the sills. Its stops engage the vertical edges of 
the followers only at each corner of the cheek-plate* f orming ways for 
the yoke, and limiting the play of the followers. It is contended by the 
défendant that thèse stops or lugs, "instead of engaging the followers 
along their top and bottom edges, engage the upper and lower portions 
of the vertical edges of the followers, as do the old-fashioned cheek- 
plates shown in the Perry and Reagan patents, except that the défend- 
ant, in producing its cheek-plates, has eut a notch in the central por- 
tion of the vertical stop shoulder of the old-fashioned cheek-plate to 
provide for the passage of his yoke." It is contended, further, that 
the cheek-plates, "secured to the opposite sides of the sills, are not rigid- 
ly connected ; for the car structure on which they are supported, while 
apparently rigid, is, in fact, flexible under the tremendous strains to 
which it is subjected." It is urged, however, by complainants, that no 
single pocket casting was adopted by Byers, and that his claims, there- 
fore, cover a construction such as the défendant' s in which the opera- 
tive parts are arranged "in substantially the same way and perform the 
same functions as in Byers." It is urged by complainants, too, that de- 
fendant's structure makes a pocket as distinct as the pocket of Byers ; 
that, inasmuch as the Byers invention is a radically new departure in 
the art, it is entitled to a broad range of équivalents ; and that the de- 
fendant's form of structure is clearly an équivalent, even if not re- 
garded as the very thing specified in the patent. 

Upon a careful study of the prior patented art, I cannot sustain 
the contention that the Byers invention is a radically new departure 
in the draft-rigging art. Every élément in the patent is old. The com- 
bination of éléments for the purpose of effecting free removability of 
the springs and followers f rom below does not reveal a new purpose ; 
for this purpose is disclosed in various patents to which I hâve called 
attention; and, although it has not been carried out with the success 
ascribed to the patent in suit, it has been disclosed in a sufficient degree 
to show inventive thought. Claims 1, 2, and 10 of the patent in suit are 
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vague. Claim 8 relates merely to a draft-rigging for springs, and a 
follower, with a stop projection between the springs. The detailed 
claims, namely, 3, 5, 6, and 7, relate to a pocket clearly defined as a 
distinct thing — a box secured to both sills, tying the sills together, and 
spacing them. This appears by the testimony of the expert, Mr. Liver- 
more, and by the testimony of Byers, the inventor. So far as any- 
thing is discîosed in the record, Byers was the first to use an intégral 
box or pocket, open at the bottom, in the manner described. The de- 
tailed claims to which I hâve alluded are directed to the structure shown 
in the patent and in the drawings, and must, I think, be limited to that 
structure. The separate éléments named in the spécification are old. 
The only new thing is Byers' "intégral housing," which may be prop- 
erly described as a box or pocket, with its horizontal stops, two at the 
front and two at the rear, extending across the box engaging the top 
and bottom edges of the followers. It is the feature of the detailed 
claims, and must be held to embody the sole advance which Byers has 
made in the art. The invention was in a crowded art, and is not en- 
titled to a broad scope, or to carry with it a vvide range of équivalents. 

The record does not disclose any such commercial success of the 
patent in suit as to demand the spécial récognition of the court. It is 
contended by the défendant that for commercial use the complainants 
hâve adopted the defendant's structure. Whether this is so or not, it 
is unnecessary to décide. It is enough to say that the proofs of com- 
mercial success of the patent in suit are not persuasive. 

Limiting the Byers invention as, I think, it must be limited, I find 
nothing in the defendant's device which should be held to infringe. I 
cannot hold that anything in the Byers patent enables the complainants 
to enjoin the défendant f rom using the alleged offending device, or f rom 
contributing to its sale or use. It seems clear to me that defendant's 
structure is not constructed according to the detailed claims of the By- 
ers patent. It has nothing which, to my mind, should be held to be the 
pocket or box constituting the leading feature of the Byers invention. 
The use of cheek-plates and the other éléments which it employs are old. 
Their combination in the construction of the défendant, in my opinion 
does not présent the device described in the Byers patent and drawings. 
I am constrained to hold that defendant's device does not infringe the 
Byers patent. 

Inasmuch as I hâve held that the patent in suit is not infringed, 
the resuit will be that the bill must be dismissed ; and it is not neces- 
sary to consider other questions presented in the record. 

A decree may be presented dismissing the bill, with costs for the 
-défendant. 
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VICTOK TALKING MACH. CO. v. STRAUS et al. 
(District Court, S. D. New York. March 23, 1915.) 

Patents ®=»212 — Licenses — Poweîî to Impose Restrictions. 

A grant, for a fixed ro.v;lty paîd in advance, of the right to use a pat- 
entée article during (he full tenu of the patent, when it is to becorue the 
property of the licem-ee if he bas observed the tenus of the license, is 
équivalent to a "sale," and the owner of the patent, having received full 
payment of the priée, fixed by himself, cannot by a provision of the li- 
cense restrict the right of the licensee to transfer the same for whatever 
considération he niay see fit. This is so, even though the patentée still 
bas the right under its forin of license to require the transférée to pur- 
chase from itself certain things adapted for use with the patented article. 

[Ed. Note— For other cases, see Patents, Cent. Dig. §§ 312-314; Dec. 
Dig. ®=>212. 

For other définitions, see Words and Phrases, First and Second Séries, 
Sale.] 

In Equity. Suit by the Victor Talking Machine Company against 
Jesse Isador Straus, Percy S. Straus, and Herbert W. Straus, individu- 
ally and as copartners trading as R. H. Macy & Co. On motion to dis- 
miss bill. Motion sustained. 

Fenton & Blount, of Philadelphia, Pa. (Frederick A. Blount and 
Hector T. Fenton, both of Philadelphia, Pa., of counsel), for complain- 
ant. 

Wise & Seligsberg, of New York City (Edmond E. Wise, of New 
York City, of counsel), for défendants. 

AUGUSTUS N. HAND, District Judge. This is a motion to dis- 
miss the bill of complaint, brought under rule 29 of the new equity 
rules (198 Fed. xxvi, 115 C. C. A. xxvi). The suit is for infringement 
of patents. 

The complainant allèges that it is the owner of various patents cov- 
ering the Victor talking machines and sound records, and that it has 
manufactured under thèse patents, and has appointed licensed dealers, 
with the right to convey the license to the public to use its machines 
and sound records only when a royalty has been paid of not less than 
$200 for the use of a machine, and of not less than that noted on the 
record for the use of a sound record. Every machine and sound rec- 
ord has accompanying it a notice of license to the foregoing effect, and 
also to the effect that the patented article is to be used only with the 
machines, sound boxes, sound records, and needies manufactured by 
the complainant. The license also provides that it is good only when 
the label containing the notice of license is attached to the machine. 
It likewise provides that the title to the patented goods remains in the 
Victor Talking Machine Company for the term of the patent having 
the longest term to run, and that upon the expiration of such patent 
the goods shall become the property of the licensee, if he shall hâve 
observed the conditions of the license. The license further provides 
that, upon violation of any of the terms of the license, the Victor Talk- 
ing Machine Company may upon repayment of the amount of the 

<£^>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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royalty, less 5 per cent, per annum for the use, retake the patente*! 
goods from the user. The complaint does not charge the défendants 
with having used the patented goods without labels, or with needles 
other than those manufactured by the complainant, but charges as 
the sole act of infringement that the défendants, though lawfully in 
possession of the patented articles, hâve exceeded the limited use 
granted by the license, in that they hâve sold the articles outright, in 
some cases for less than they hâve paid for the same to the licensed 
dealers, and are threatening to continue this course. The complainant 
allèges that by its System of marketing its patented machines and 
sound records it is enabled to obtain the benefit of its patents "at a 
minimum of cost to the licensee." 

The real purpose of the license is obviously to maintain the market 
for the talking machines and sound records at the prescribed royalty, 
and the essential point involved is whether such a limitation of the use 
in the mode I hâve described is within the rights of the owner of the 
patents. I may say at the outset that, if the patentée has such a right 
under the patent law, there can be no doubt that this court, and not the 
state court, is the proper tribunal to adjudicate the issue between the 
parties. I also think that no provision of the Sherman Act or Clayton 
Act affects the matters at issue. 

The infringement charged is for selling when défendants are alleged 
to possess nothing more than a nonassignable right to use. The whole 
dispute is as to the extent of the monopoly granted by the patent. 
There is no combination shown in restraint of trade or to fix prices, nor 
any contract substantially lessening compétition. The only question is 
whether a patentée, who has once received his royalty covering the 
use of the patented article during the entire life of the patent, can by 
his license prevent the transfer of the use by his licensee in a case 
where upon the expiration of the patent there is a sale of the machine 
itself to the ultimate possessor, conditioned upon the observance of the 
ternis of the license. If the patentée has such a right, I think an at- 
tempt to sell the machine in dérogation of the license for a limited use 
is an infringement, and a remedy for infringement lies in the United 
States court, which has gênerai jurisdiction over patent causes. As 
was said in Henry v. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 
645, Ann. Cas. 1913D, 880, the complainant might hâve waived the tort 
and sued upon the contract of license itself; then the remedy would 
be at law in the state court. But he has chosen naturally the more 
adéquate remedy. This being so, the issue is reduced to whether the 
right declared upon is one given by the patent law. 

In the case of Henry v. Dick Co., the license read as follows : 

"This machine is sold by the A. B. Dick Company, with the license re- 
striction that it may be used only with the stencil paper, ink, and other sup- 
plies made by A. B. Dick Company, Chicago, U. S. A." 

In that case, Sidney Henry sold to Miss Skou a can of ink suitable 
for use upon the patented mimeograph with knowledge of the above 
license agreement and with the expectation that it would be used in 
connection with said mimeograph. The court held by a divided vote of 
four to three, the Chief Justice and Justices Hughes and Lamar dis- 
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senting, that the act of Henry constituted an infringement of the 
patent. 

In the case of Bauer v. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 
L. Ed. 1041, 50 L. R. A. (N. S.) 1185, the notice of license was as fol- 
lows : 

"This size package of Sanatogen is licensed by us for sale and use at a 
price not less than one dollar ($1.00). Any sale In violation of this condition, 
or use wlien so sold, will constitute an infringement of our patent * * * 
under which Sanatogen is manufactured. * * * A purchase is an ac- 
ceptance of this condition. Ail rights revert to the undersigned in the event 
of violation." 

The Suprême Court decided this case by a divided vote. Mr. Jus- 
tice Day, who did not sit in the case of Henry v. Dick, wrote the opin- 
ion, and the Chief Justice, Justice Hughes, and Justice Lamar (who 
dissented in the Dick Case) and Justice Pitney constituted the majority, 
and Justices McKenna, Holmes, Lurton, and Van Devanter, who were 
the majority in the Dick Case, constituted the minority. The patent 
law grants : 

"To tlie patentée, his heirs or assigna, for the term of seventeen years, 
* * * the exclusive right to make, use, and vend the invention." H. S. § 
4SS4 (Comp. St. 1913, § 9428). 

The majority of the court in Bauer v. O'Donnell, supra, held that 
the patent law did not, under the exclusive right secured by the stat- 
ut^ to "vend" a patented article, grant the right "to dictate the price at 
which subséquent sales of the article may be made" when a sale has 
once taken place. It is to be noticed that the license agreement in that 
case attempted to limit the use to cases in which a price of $1 should 
be paid upon ail sales, and contained a clause revesting title in the pat- 
entée wherever the license agreement should be violated in this respect.. 
The most striking différence between that case and the case at bar lies 
in the fact that hère compliance with the license in respect to price 
or royalty is made a condition précèdent to the passing of title, while 
in Bauer v. O'Donnell such compliance was made necessary to prevent 
the revesting of title by a condition subséquent. 

This différence seems to me only formai. In fact, I can see no dis- 
tinction between permanently parting with the use for a stipulated 
sum and parting with the title to a patented article, so far as the right 
to restrict the price to the consumer is concerned. But, if there is such 
a différence, it cannot, I think, be determined by whether the condition 
of the passing of title is précèdent or subséquent, if in each event the 
title is.designed ultimately to be in the licensee, provided he has paid 
the designated price. It will be said that a further différence between 
this case and Bauer v. O'Donnell lies in the fact that there the use 
granted was confessedly assignable, because the license agreement con- 
templated successive sales, while hère the licensee was given no right, 
express or implied, to transfer the use. The point, however, upon 
which that case turned, was that the patentée had no further interest 
in the use, and, unless the licensee violated some provision of the li- 
cense, he had parted with his interest in it because he had received the 
entire royalty. Such is the exact situation hère. 
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The complainant, however, most urgently argues that the case of 
Henry v. Dick is not overruled and should détermine my action in its 
favor. In Bauer v. O'Donnell that case is distinguished by Mr. Jus- 
tice Day upon the ground that there the use of the machine granted 
was limited, in that it was to be with other articles than the patented 
apparatus. To quote his exact language : 

''There is no showing of a qualifled sale for less than value for limited use 
with other articles only, as was shown in the Dick Case. There was no trans- 
fer of a limitée! right to use this invention, and to call the sale a license to 
use is a mère pluy upon words." 

In other words, the Dick Case must be restricted to the facts there 
presented, and cannot, in view of the later case of Bauer v. O'Donnell, 
be extended to cover a case like the présent, when the patentée has 
permanently parted with the entire right to use and has no longer any 
interest in the royalties from subséquent sales. If the défendants 
should use the machines without complainant's needles, the rule laid 
down in the Dick Case would apply, but no such infringement is al- 
leged. In other words, the interest of the licensor in the use is ex- 
hausted, except as to its right to hâve the machine used with the un- 
patented needles of its manufacture. As Mr. Justice Day further said 
in Bauer v. O'Donnell : 

"Tlie jobber from whoni the appellee purchased had previously bought, at 
a priée which must be deemed to hâve been satisfactory, the packages of 
Sanatogen afterwards sold to the appellee. The patentée had no interest in 
the proceeds of the subséquent sales — no right to any royalty thereon or to 
participation in the profits thereof. The packages were sold with as full and 
complète title as any article could hâve when sold in the open market, ex- 
cepting only the attempt to limit the sale or use when sold for not less than 
one dollar. In other words, the title transferred was full and complète, with 
an attempt to reserve the right to flx the price at which subséquent sales could 
be made." 

In the case of Bauer v. O'Donnell, I think the court felt the same 
difficulty in supporting the attempted restriction that courts hâve often 
f ound in giving effect to conditions that are répugnant to the gênerai 
terms of a conveyance or devise. If this were a case of first impres- 
sion, I might feel that no sufficient reason exists for holding that a 
patentée could not attach such limitations to the future use of his 
patented goods as he might choose, irrespective of whether he had re- 
ceived a full royalty or not. I think, however, the case of Bauer v. 
O'Donnell holds to the contrary. 

I can, after careful considération, see no différence, except a purely 
formai one, between that case and the one under considération, and 
for this reason I am of the opinion that the bill must be dismissed. 
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PORTLAND WOOD PIPE CO. v. SLICK BROS. CONST. CO. et al. 

(District Court, D. Idaho, g. D. April 19, 1915.) 

1. Gouras ©=264 — United States Courts — Jokisdiction — Diversity of 

ClTIZESSHIP — COUNÏEKCLAIMS. 

In a suit by a nonresident of the district to foreclose a mechanic's lien, 
in which the contracter and a subcontractor, résident citizens of the dis- 
trict, are made défendants, and the subcontractor by a cross-bill asserts 
a lien upon the property, the court has jurisdiction over a couuterclaim 
by the contracter against the subcontractor for moneys advanced and 
supplies furnished the subcontractor on account during the progress of, 
and for use in carrying on, the work, though the amount of the counter- 
claim exceeds the amount due the subcontractor, and has jurisdiction to 
rentier judgment against the subcontractor for the balance, under the 
rule that, where the court has jurisdiction of the controversy exhibited 
by the complalnt, it may assume jurisdiction to adjudicate incidental is- 
sues raised by cross-bills between défendants, regardless of citizenship or 
the amount in dispute, especially in view of equity rule 30 (198 Fed. xxvi, 
115 C. C. A. xxvi), providing that the answer must state in short and 
simple form any couuterclaim arising out of the transaction which is the 
subject-matter of the suit, and Rev. Codes Idaho, § 4185, providing, rela- 
tive to counterclaims arising out of the transaction set forth in the com- 
plaint as the foundation of plaintiff's claim, that if défendant omit to set 
up such a counterclaim he cannot afterwards maintain an action against 
the pïaintiiï therefor. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 801; Dec. Dig. 
<g=»2G4.] 
2. Coubts <§=s347 — United States Coukts— Counteeclaim — Neckssity of 
Plba. 

Equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi), providing that the 
answer must state in short and simple form any counterclaim arising 
out of the transaction which is the subject-matter of the suit, is manda- 
tory, and such a counterclaim must be pleaded, or it will be deemed to 
hâve been abandoneù. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
<3=>347.] 

In Equity. Suit by the Portland Wood Pipe Company against the 
Slick Bros. Construction Company and others, in which one Comer- 
ford filed a cross-bill. On motion to dismiss the counterclaim of the 
Construction Company to such cross-bill. Motion denied. 

Edwiri Snow and Ilarry Keyser, both of Boise, Idaho, for crosa- 
compiainant. 

Richards & Haga, of Boise, Idaho, for défendant Slick Bros. Const. 
Co. 

DIETRICH, District Judge. [1] The question submitted is of such 
character that it may be stated in the abstract, without particular réf- 
érence to the concrète facts of this case. In a suit for the foreclosure 
of a mechanic's lien, brought by a nonresident of the district as plain- 
tiff, to enforce a claim for material furnished for the construction of 
an irrigation System within the district, not only against the owner, 
but also the contractor and a subcontractor, as défendants, résident 
citizens of the district, if the subcontractor in a cross-bill asserts a lien 
claim upon the property for a balance of more than $10,000, alleged 

®=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to be due for work done, and in answer thereto the contractor sets up 
a counterclaim for moneys advanced and supplies furnished on account 
to the cross-complainant during the progress of and for use in carry- 
ing on the work, and prays for an affirmative rr.oney judgment by rea- 
son thereof for approximately $8,000, and if upon a trial of the issues 
the court finds that there is due the contractor a large balance on such 
account, after fully offsetting ail that is justly due to the cross-com- 
plainant, has the fédéral court jurisdiction to give judgment for this 
balance, seeing that both parties are résidents of the district? 

The cross-complainant recognizes the gênerai principle that, where 
the court has jurisdiction of the controversy exhibited by the complaint, 
it may assume jurisdiction to adjudicate incidental issues raised by 
cross-bills between the several défendants, regardless of the citizen- 
ship of the parties or the amounts in dispute. Lilienthal v. McCormick, 
117 Fed. 89, 54 C. C. A. 475 ; Rickey Land & Cattle Co. v. Wood, 152 
Fed. 22, 81 C. C. A. 218; United States v. Mackay (D. C.) 214 Fed. 
137, 153; Craig v. Dorr, 145 Fed. 307, 311, 76 C. C. A. 559, And he 
further concèdes that in so far as the counterclaim constitutes, a mère 
set-off, and is used only as a défense, it may be brought forward by 
the contractor to defeat his claim. But he contends it cannot be made 
the basis of affirmative relief, for to that extent neither it nor the judg- 
ment prayed for is germane to the plaintifï's cause of action or affects 
the property upon which the plaintiff seeks to establish a lien. In oth- 
er words, the court may — such is the contention — adjudicate a part 
of the counterclaim, but is' without jurisdiction of such balance as is 
not used as a set-ofï. 

No case is cited by either side in which the précise point has been 
decided. My first impression was that there is much merit in the 
cross-complainant's contention ; but upon reflection I hâve become 
convinced that it is unsound, and for reasons which may be very briefly 
explained. In the first place, it necessarily means the splitting of a 
single cause of action, and subjects both parties to the burdens and 
hazards, of two suits for the trial of a single controversy, namely, the 
just amount, if any, of the contractor's account against the cross-com- 
plainant. To be safe it was necessary for the contractor hère to plead 
and prove ail the items of its account, for it could not foresee what 
ones, if any, the court would ultimately allow, or how many thereof 
would be required fully to offset the cross-complainant's claim. More- 
over, in using the counterclaim only as a set-off, it might very well be- 
come necessary, not only to split the account, but also to split some 
particular item therein, in order to secu're an amount which would 
exactly balance the sum found to be due the cross-complainant. And 
suppose that hère, after full hearing, and, after both parties hâve had 
their day in court, some items of the counterclaim are disallowed and 
others allowed, under the cross-complainant's theory the contractor 
could at once bring suit upon the whole account, giving crédit only for 
the amount used as a set-off, and at the trial thereof neither could the 
plaintiff (the contractor) plead res adjudicata as to any item hère found 
to be due, nor could the défendant (the cross-complainant) plead such 
a défense as to any item hère found not to be due. 
222 F.— 34 
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Again, let us suppose that in this case the larger part of the counter- 
claim were rejected, and just enough were found to be due thereon to 
overcome the claim of the cross-complainant, in such case the con- 
tracter could immediately commence an action in the proper court to 
recover ail the items so rejected, and if, as contended, we are without 
jurisdiction except as to items comprised in the set-off, our findings 
would be no bar to, and would not even constitute évidence of the in- 
validity of, the claim. Surely a principle the practical application of 
which is attended with such onerous results cannot hâve judicial sanc- 
tion. It becomes manifest that the reason which underlies the rule 
above referred to, by which auxiliary proceedings fall within the juris- 
diction of the court regardless of the citizenship of the parties thereto, 
opérâtes in like manner to extend our jurisdiction to this counterclaim. 
This rule was established to avoid the necessity of attempting to admin- 
ister justice by litigating controversies piecemeal, and the reasons for 
hère taking cognizance of Comerford's cross-bill in the absence of 
diversity of citizenship between the parties are not greater than or dif- 
férent f rom the reasons for taking cognizance of Slick Bros.' counter- 
claim interposed in the answer thereto. It is essential to the complète 
settlement of the controversy initiated by the commencement of the 
principal suit that we adjudicate both. 

[2] An additional, if not an entirely distinct, considération: Gen- 
eral equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi) provides that 
"the answer must state in short and simple f orm any counterclaim aris- 
ing out of the transaction which is the subject-matter of the suit." Un- 
■der this rule it was the duty of Slick Bros, to plead "any counterclaim 
arising out of the transaction which is the subject-matter" of Comer- 
ford's cross-bill, and admittedly the counterclaim under considération 
is of that character. This requirement is thought to be mandatory, and 
therefore such a counterclaim must be pleaded, or it will be deemed to 
hâve been abandoned. Marconi W. T. Co. v. National E. S. Co. (D. 
C.) 206 Fed. 295, 298; Salt's Tex. Mfg. Co. v. Tingue Mfg. Co. (D. 
C.) 208 Fed. 156; Electric Boat Co. v. Lake T. B. Co. (D. C.) 215 Fed. 
377, 384; U. S. Ex. B. Co. v. H. G. Kroncke Co. (D. C.) 216 Fed. 186. 
The practice thus provided for is not an innovation ; it had been es- 
tablished by the Codes in many jurisdictions before the rule was adopt- 
ed. Sections 4184 and 4185 of the Revised Codes of Idaho provide 
that: 

"If the défendant omit to set up a counterclaim in the cases mentioned in 
the flrst subdivision of the last section [causes of action arising out of the 
transactions set forth in the complaint as the foundation of the plaintiff's 
claim], neither he nor his assignée can afterwards maintain an action against 
the plaintiff therefor." 

Construing this rule, as I do, as being in harmony with this statute, 
it follows that Slick Bros, were bound to set up their entire counter- 
claim and litigate it in this suit or waive it. If, therefore, we take 
cognizance of the cross-bill, we must, unless we are willing to do an 
injustice, also take cognizance of the counterclaim. 

The motion to dismiss the counterclaim will be denied. 
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GLOVER MACH. WOKKS v. COOKE JELLICO COAL CO. 
(District Court, E. D. Kentucky, at London. March 19, 1915.) 

No. 309. 
Removal of Causes @=>74 — Parties Entitled to Remove — Right of Plaitj- 

TIFF. 

Under Judicial Code (Act March 3, 1911, c. 231) § 28, 3(5 Stat. 1094 
(Comp. St. 1913, § 1010), providlng that any suit of a civil nature arising 
under the Constitution or laws of the United States, etc., of which the 
District Courts are given original jurisdiction, which may be pending in 
any state court, may be removed by "the défendant or défendants therein" 
to the District Court of the United States for the proper district, that 
any other suit of a civil nature of which the District Courts are given 
jurisdiction may be removed by "the défendant or défendants therein, 
being nonresidents," that when, in any suit mentioned in that section, 
there shall be a controversy wholly between citizens of différent states 
and which can be fully determined as between tbem, one or more of the 
"défendants'' actually interested in such controversy may remove the 
suit, and that, when there is a controversy between citizens of the state 
in which the suit is hrought and a citizen of another state, "any défend- 
ant being such citizen of another state" may remove the suit when it shall 
be niade to appear that froiu préjudice or local influence ne will not be 
able to obtain justice in the state courts, and section 29 (Comp. St. 1913, 
§ 1011), requiring the pétition for removal to be filed before défendant is 
required by the laws of the state or rule of the state court to answer or 
plead to plaintiff's déclaration or comnlaint, and providing that the par- 
ties lemoving the cause shall within 30 days after the filing of the tran- 
script in the fédéral court plead, answer, or demur to the déclaration or 
eomplaint, in an action in the courts of the state of which the défend- 
ant is a résident by a nonresident plaintitt to recover less than $3,000, 
the filing of a counterclaim for more than $3,000 does not entitle plain- 
tif!' to remove the cause, as, though he is plaied in a défensive position as 
to the counterclaim, he is still the plaintiff, and not a défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 130, 
131 ; Dec. Dig. ®=»74.] 

At Law. Action by the Glover Machine Works against the Cooke 
Jellico Coal Company. On motion to remand to the state Court. Mo- 
tion sustained. 

GOCHRAN, District Judge. This cause is pending before me on 
motion to remand. At the time the pétition for removal was filed, I 
take it, the suit was one between the Glover Machine Works as plain- 
tiff and the Cooke Jellico Coal Company as défendant. Though orig- 
inally brought by the Lowery National Bank, upon the filing of the 
intervening pétition of the Glover Machine Works, it was substituted 
as plaintiff for the bank. 

The suit was brought upon two promissory notes, for $500 each, 
executed in part payment for a locomotive sold by the works to the 
coal company. The défendant filed a counterclaim, as well as an an- 
swer. In the counterclaim, on account of alleged fraudulent repré- 
sentations in connection with the sale of the locomotive, it sought to 
recover $1,000, paid on the contract of purchase, and $6,000 damages. 
Thereupon the plaintiff, the Glover Machine Works, filed its pétition 

£^3For oUier cases see same topic & KEY-NUMBEK in ail Key-Nuinbered Digests & Indexes» 
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for removal of the suit to this court, and it is upon this pétition tliat 
it is hère. The ground of removal is the diversity of citizenship be- 
tween the plaintiff, a citizen of Georgia, and the défendant, a citizen 
of Kentucky. 

The question raised by the motion to remand is whether a plain- 
tiff in a suit in a state court, in which diversity of citizenship between 
the parties thereto exists, and the amount in controversy is less than 
$3,000, being a nonresident of this state, can remove the suit to the féd- 
éral court on the defendant's filing a counterclaim therein in which he 
seeks to recover of plaintiff more than $3,000. The question dépends 
entirely on the provision of the removal statute. If it provides that in 
such a case a plaintiff can remove, it can do so ; otherwise, it cannot. 
This is fundamental. 

Section 28 of the Judicial Code provides what suits are removable, 
and who may remove them; and section 29 provides how removable 
suits may be removed by the party entitled to remove them. The first 
sentence of section 28 provides that any "arising under" suit, of a civil 
nature at law or in equity, of which the fédéral District Courts are 
given original jurisdiction, then pending or thereafter brought in any 
state court, may be removed by the défendant or défendants therein to 
the fédéral District Court for the proper district. This sentence pro- 
vides for the removal only of any suit of such character, and that only 
by the défendant or défendants therein. The second sentence provides 
for the removal of any other suit of a civil nature at law or in eq- 
uity, of which such courts are given jurisdiction, then pending or there- 
after brought in any state court, to such court by the défendant or 
défendants therein, being nonresidents of that state. This sentence 
provides for the removal only of any such suit, and that only by the 
défendants therein being nonresidents of the state where the suit is 
brought. The two provisions differ as to the party who may remove 
the suit thereby made removable. In the first one, it is the défendant 
or défendants therein. In the second one, it is the défendant or de- 
fendants therein being nonresidents of the state where the suit is 
brought. In neither case is the plaintiff therein given the right of re- 
moval. In both the right of removal is confined to the défendant or 
défendants therein. The third sentence provides for the removal of a 
suit in which there is a separable controversy and confers the right of 
removal upon "either one or more of the défendants actually interested 
in such controversy." The fourth sentence provides for the removal 
of a suit on account of préjudice or local influence and confers the 
right of removal on "any défendant." In every case, therefore, in 
which provision is made for the removal of a suit by section 28, the 
right to remove is confined to the défendants therein. In no contin- 
gency whatever is the right to remove conferred on a plaintiff. 

This would seem to settle the question in hand. The removing par- 
ty hère is the plaintiff in the suit, and not the défendant. It is true 
that the works is in a défensive position as to the counterclaim; but' 
it is still the plaintiff therein, and the coal company is the défendant. 
Because of the counterclaim there are not two suits. There is still 
but one suit. And it is the défendant in that one suit who is a non- 
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résident of the state vvho has the right of removal. The works is a 
nonresident of the state, but it is not the défendant in the suit. It is 
the plaintiff. The coal company is the défendant. The existence of 
the counterclaim does not change the relation of the parties to the suit. 
The works is still the plaintiff and the coal company the défendant. 
That the right of removal is confined to the défendant in the suit, and 
does not extend to a plaintiff in a défensive position, seems to be rec- 
ognized by section 29. It provides that the pétition for removal shall 
he filed "at the time or at any time before the défendant is required) 
by the laws of the state or the rule of the state court in which such 
suit is brought to answer or plead to the déclaration or complaint of 
the plaintiff," and that the parties removing the cause shall vvithin 30 
days after the filing of the transcript in the fédéral court "plead, an- 
swer or demur to the déclaration or complaint in said cause." This 
ail looks to the défendant in the suit being the removing party, and not 
the plaintiff in any contingency. 

The question seems to me to be foreclosed by the décision of the 
Suprême Court in the case of West v. Aurora, 6 Wall. 139, 18 L. Ed. 
819. It is true that that case arose under the Judiciary Act of 1789. 
But under that act, as under this, the right of removal was confined 
to the défendant. And, if no removal could hâve been had under that 
act by a plaintiff in such a case as we hâve hère, a fortiori it cannot be 
had under the Judicial Code. That Code continues substantially the 
provisions of the act of 1887-88. That was an amendment of the act 
of 1875. By that act the right of removal was given to the plaintiff, 
as well as défendant. By the amendment the right of removal by plain- 
tiff was taken away, and it was limited to the défendant. In no contin- 
gency was it recognized that the plaintiff should hâve the right to re- 
move, except in a suit between citizens of same state claiming under 
grants of différent states. The object and purpose of the amendment 
was to eut down fédéral jurisdiction. And much has been made of 
this circumstance in construing the amendment. Smith v. Lyon, 133 
U. S. 315, 320, 10 Sup. Ct. 303, 33 L. Ed. 635; In re Pennsylvania 
Co., 137 U. S. 451, 454, 11 Sup. Ct. 141, 34 L. Ed. 738 ; Fisk v. Henarie, 
142 U. S. 459, 467, 12 Sup. Ct. 207, 35 L. Ed. 1080; Hanrick v. Han- 
rick, 153 U. S. 192, 197, 14 Sup. Ct. 835, 38 L. Ed. 685. It is true, also, 
that in West v. Aurora the suit could hâve been originally brought in 
the fédéral court, whereas this suit could not. But I do not think that 
this différence renders that case nonapplicable hère. It was held by 
the Fifth Circuit Court of Appeals in the case of Waco Hardware Co. 
v. Michigan Stove Co., 91 Fed. 289, 33 C. C. A. 511, that it applied in 
such a case as we hâve hère and that the case was nonremovable. The 
authorities to the contrary, of which Price & Hart v. T. J. Ellis & Co. 
(C. C.) 129 Fed. 482, is one, do not persuade me that the case is re- 
movable. And in Moon on Removal of Causes, § 148, it is said: ■ 

"The right of a plaintiff to remove a suit from a state court in which it 
was tiegun to a Circuit Court of the United States was taken away by the 
Amenda tory act of 1887-88 (with an unimportant exception). The gênerai 
right to remove a suit is now given only to a défendant or défendants. A 
plaintiff does not becorne a défendant, and so entitled to remove a suit, be- 
cau'se the défendant files a set-off, counterclaim, cross-bill, or other pleading 
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asserting a cause of action or demand in reconvention against tbe plaintiff. 
This was so decided under the act of 1789, and the weight oï authority is t» 
the same efCect under the présent act." 

The motion to remand is sustained. 



UNITED STATES v. ROCKEFELLER et al. 
(District Court, S. D. New York. April 16, 1915.) 

Cbiminal Law (©==622 — Trial — Severance. 

In a prosecution of the directors of a railroad Company for the violation- 
of the Anti-Trust Act, where it appeared that a suit had been several 
years before instituted against the corporation, charging it with violating 
that act in rnaking certain combtaations, which suit had later been dis- 
missed by the Attorney General for the stated reason that the Législature 
of the state which was most affected by the principal combination had 
enacted a law permitting such combination under certain conditions and 
restrictions, intended to safeguard the rights of the people, and that the 
other combinations had been declared ultra vires and were being dis- 
continued, the directors, who had been elected to the board after the dis- 
continuance of the former suit, are entitled to a separate trial, since the 
évidence as to theni would be différent, and their défenses différent, and 
might be antagonistic to the défense of the other directors. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1380-1383, 
1385, 1386, 1388-1390 ; Dec. Dig. ©=»622.] 

William Rockefeller and others were indicted for a violation of the 
Anti-Trust Law, and défendants Baker and others apply for a sever- 
ance. Applications granted. 

See, also, 221 Fed. 462. 

H. Snowden Marshall, U. S. Atty., of New York City, and R. L. 
Batts and Frank M. Swacker, Sp. Asst. Attys. Gen. (Robert P. Ste- 
phenson, Asst. U. S. Atty., and James W. Osborne, Asst. U. S. Atty., 
both of New York City, of counsel), for the United States. 

Spooner & Cotton, of New York City, for défendant Baker. 

Morgan J. O'Brien, of New York City, for défendants Cuyler, Mil- 
ligan and Maxwell. 

L. C. Krauthoff, of New York City, for défendant Vail. 

HUNT, Circuit Judge. The several applications made by the de- 
fendants Baker, Milligan, Maxwell, Çuyler, and Vail for a severance 
are granted. None of the five movihg défendants was a director of the 
New Haven Company prior to May 22, 1908. Défendant Baker was 
elected a director on February 11, 1910. Défendant Cuyler was elected 1 
on October 26, 1910, and défendants Vail, Maxwell, and Milligan on 
May 18, 1911. 

It appears that upon May 22, 1908, the Attorney General of the 
United States filed a bill in the United States Circuit Court in Massa- 
chusetts against the New Haven Company and others, charging vio- 
lations of the Anti-Trust Law of the United States, and that on June 
26, 1909, by direction of the Attorney General, the above referred to 
suit was discontinued. On June 25, 1909, the Senate of the United 

©ssFor other cases see same topic & KEY-NUMBBR in ail Key-Nuinbered Digests & Indexe* 
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'States passed a resolution, and on the same day the Attorney General 
made a reply thereto. Copies of such resolution and the reply thereto 
are referred to by counsel who hâve presented thèse motions. The 
substance of the résolution of the Senate was a direction that the 
Attorney General inform the Senate whether the légal proceedings 
;against the New York, New Haven & Hartford Railroad Company 
and the Boston & Maine Railroad Company for violation of the Anti- 
Trust I_aw had been dismissed, and, if any statement had been giv- 
• en out by the Attorney General, that he attach a copy of such state- 
ment to his reply to the resolution, and to inform the Senate when 
such proceedings were begun and instituted. The Attorney Gen- 
eral, under date of June 25, 1909, replied that he had directed the 
United States Attorney for the district of Massachusetts to dismiss the 
légal proceeding brought by the United States against the New York, 
New Haven & Hartford Railroad Company and the Boston & Maine 
Railroad Company for violation of the Anti-Trust Law and that he 
had given out a statement touching the matter, copy of which statement 
he inclosed with his communication to the Senate. He advised the 
Senate that the proceedings were begun by the filing of a bill in equity 
in the Circuit Court for the District of Massachusetts on May 22, 1908. 
The copy of statement which accompanied the letter of the Attorney 
'General was dated June 24, 1909. It referred to an act of the Légis- 
lature of Massachusetts just theretofore approved, creating the Bos- 
ton & Maine Railroad Holding Company, and giving authority to 
the new corporation to acquire and hold the stock and bonds of the 
Boston & Maine Railroad Company, and authorizing any railroad cor- 
poration theretofore incorporated under the laws of Massachusetts, to 
■acquire and hold the stock and bonds of the Boston Holding Company. 
Further substance of the statement was that the purpose and effect of 
the Massachusetts statute, as publicly announced and contemplated by 
its terms, was to authorize the consolidation of the Boston & Maine and 
New York, New Haven & Hartford Railroad Company by the Boston 
Holding Company first acquiring control of the Boston & Maine Rail- 
road Company, and then by the New York, New Haven & Hartford 
•Company acquiring the control of the Boston Holding Company; that 
the Massachusetts statute also provided that the stock of the Boston & 
Maine to be acquired by the Holding Company should not afterwards 
"be sold without express authority from the Législature; that the stock 
of the Holding Company, if acquired by the New Haven road, should 
not be sold without authority of the Législature; that the common- 
wealth of Massachusetts might, by législative action, upon one year's 
notice, take for its own use, by purchase or otherwise, ail the stock and 
bonds of the Holding Company upon certain terms designed to protect 
-creditors and secure just compensation, the whole plan and purpose 
being to promote the consolidation of the Boston & Maine with the 
New Haven Company and to provide for their opération hereafter un- 
der one management, with safeguards to protect the interests of the 
people of Massachusetts ; that in view of the fact that the suit of the 
government then pending against the New Haven and the Boston & 
Maine Companies for violation of the Anti-Trust Act resied almost 
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entirely upon a claini that those companies had already Consolidated by 
means of stock ownership, and since the state of Massachusetts was 
most directly aiïected, and since the laws of that state now expressly 
authorize such consolidation, the Attorney General had determined to 
dismiss the suit by the government. The statement then went on to 
say that in the suit brought complaint had been made that the New 
Haven Railroad had acquired a number of trolley lines in Massachu- 
setts and adjoining states, and that this was a combination in.restraint 
of interstate commerce, but that, since the suit by the government had 
been determined upon, the Suprême Court of Massachusetts, in a case 
involving the right of the New Haven to acquire trolley properties in 
Massachusetts, had decided that that railroad company had no such 
power, and that the company had been parting with such trolley prop- 
erties. The Attorney General in the statement expressed his conviction 
that, whatever might hâve been the merit of the claim when the suit 
was begun, there was not, at the time he made the statement, any such 
élément of compétition in interstate commerce by reason of such own- 
ership of trolley lines as would justify a further prosecution of the 
suit by the government. The statement concluded by saying that 
the Attorney General had directed that the case of the government 
against the New York, New Haven & Hartford Railroad Company 
and the Boston & Maine Company should be dismissed at once. 

There is no dispute, at présent, at least, of the statements made by 
counsel for thèse défendants that each défendant believed that, at the 
time he entéred the board of the New Haven Company, ail contro- 
versies with the government of the United States, and ail questions of 
violations of the Anti-Trust Law, had been finally disposed of; and 
it would seem that no investigation or controversy concerning the 
subject was pending at that time. Such a situation may well hâve in- 
duced the belief that the board of directors would be, to a great ex- 
tent, engaged in working through whatsoever complications had arisen 
in connection with the concerns of the New Haven Company resulting 
from transactions and causes which had arisen prior to the élection of 
any one of thèse défendants, and it may be that each of thèse défend- 
ants went upon the board with the purpose of protecting the interests 
of the stockholders and of the corporation itself. At ail events, enough 
appears to justify the view that the questions to be presented on the 
trial of thèse several défendants will probably be materially différent 
from those which will be involved in the trial of the other défendants, 
with whom they hâve been jointly charged. Nor is it difficult to fore- 
see possible serious antagonism between the positions of défense to be 
taken by thèse défendants and others charged jointly. Indeed, coun- 
sel for the United States frankly state that such a situation may arise, 
and that they do not oppose the s.everance applied for. 

I therefore think thèse défendants ought not to be required to go to 
the inconvenience and expense incidental to the préparation for a long 
trial, which will probably extend to rnany matters in no way rélated to. 
any one of themselves. 
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In re FORESTIER. 

(District Court, N. D. California, First Division. February 9, 1915. On 
Appointment of Successor, March 30, 1915.) 

No. 8668. 

1. Bankruptcy <§=3l32— Trustées — Removal — Grounds. 

A trustée in bankruptcy, who was employed in the office of the attorney 
for an assignée for the benefit of creditors, who had been conducting the 
business of the bankrupt prior to bankruptcy, and who employed such 
attorney to act for him, though the interests of the estate might con- 
fiict with the interests of the assignée, would be removed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dig. § 190; Dec. 
Dig. <§=>132.] 

2. Bankruptcy <§=>123 — Trustées — Election — Représentation of Ceedi- 

tors by dlsqualified attorney. 

Wbere a trustée in bankruptcy was removed because of bis close rela- 
tions with, and bis retainer of, an attorney who was attorney for an as- 
signée for the benefit of creditors, conducting the business of the bank- 
rupt prior to bankruptcy, with whose interests the interest of the 
estate might well conflict, such attorney should not be permitted, on the 
élection of a new trustée, to act for any creditor, and the vote of any 
creditor persisting in selecting such attorney should be disregarded ; and 
hence, where such attorney, through auother, voted a majority of the 
claims for a person opposed by a minority of the claims, the référée prop- 
erly refused to approve his sélection. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 171-179; 
Dec. Dig. <§=>123.] 

3. Bankruptcy <g=3l2G — Trustées — Sélection by Référée. 

Though in such case the référée properly disapproved the sélection of 
the trustée voted for by the creditors represented by such attorney, the 
référée erred in selecting a trustée himself , as ne has power to make such 
sélection only wheu the creditors fail to act. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 182, 184, 
1S7 ; Dec. Dig. ©=126.] 

In Bankruptcy. In the matter of Edward H. Forestier, bankrupt. 
On pétition for removal of the trustée, and on review of an order of 
the référée appointing a new trustée. Trustée removed, and order 
appointing new trustée reversed. 

Claribel David and Wm. H. Chapman, both of San Francisco, Cal., 
for petitioner. 

Henry A. Jacobs, of San Francisco, Cal., for trustée. 

On Pétition for Removal of Trustée. 

DOOLING, District judge. [1] It appears from the pétition and 
answer that E. H. Forestier, in February, 1913, made an assignment 
for the benefit of his creditors to one A. V. Davidson, but that such as- 
signment, a copy of which accompanies the pétition, did not coniply, or 
purport to coniply, with any of the requirements of the Civil Code of 
the state of California, and for that reason was void. It further ap- 
pears that the assignée conducted the business of the bankrupt for a 
period of over a ycar from the date of such assignment with the con- 
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sent of the creditors, including petitioner; that in July, 1914, an- 
adjudication was made declaring Forestier a bankrupt, and that later 
M. L. Mayers was appointed trustée; that Mayers is employed in. 
the office of H. A. Jacobs ; and that H. A. Jacobs is and has been 
attorney for both Mayers, the trustée, and Davidson, the assignée. 

It is further averred in the pétition that an action should be instituted 
by the trustée against the assignée to recover the property conveyed to ■• 
him by the bankrupt, and that such assignée has sold and disposed 
of the property for a very trifling and inadéquate considération. Thèse 
last averments are denied by the answer. Whether or no an action 
should be commenced by the trustée against the assignée is a matter 
not necessary now to be determined. But this court cannot look with> 
favor upon a trustée who sélects as his attorney the attorney of an- 
assignée with whose interests the interests of the estate may conflict, 
nor upon an attorney who undertakes to act for such possibly con- 
flicting interests. The question is not, do thèse interests necessarily 
conflict, but may they conflict ? It is the duty of the trustée to recover 
f rom the assignée ail the property of the estate. If he and the assignée 
and the common attorney for both of them are in such close relation as 
appears to be the case hère, so close, indeed, that the référée refuses to' 
award àny fee to the attorney, because he has been acting as attorney 
for the assignée, rather than as attorney for the trustée, it is sufficiently 
clear to the court that the trustée is not in a position to clash with the 
assignée over the question of what the latter should turn over to the 
estate. 

In the présent case the court is not passing upon the question as 
to whether or not the trustée should recover more from the assignée 
than the latter admits to be due, but laying down a gênerai rule, ap- 
plicable to ail cases, that neither the trustée nor his attorney shall place 
himself in such position in relation to another as to give any color to 
a suggestion that they are not acting in the interests of the estate 
alone. Whenever they do so place themselves, the only remedy is to 
remove the trustée. 

It is therefore ordered that upon considération of the pétition and 
answer, and for the reasons alone that are hereinbefore suggested, the 
trustée be removed. 

On Appointaient of Successor. 

Wm. H. Chapman and Claribel David, both of San Francisco, Cal., 
for objecting creditor. 
Ornbaun & Fraser, of San Francisco, Cal., for trustée. 

On February 9th an order was made by this court removing the then 
trustée, M. L. Mayers, because he was in the office of H. A. Jacobs, 
and had retained the latter as his attorney, although he was attorney 
for an assignée of the bankrupt with whose interests the interest of 
the bankrupt's estate might well conflict. A meeting of the creditors 
having been thereafter called by the référée for the purpose of elect- 
ing a new trustée, Mr. Jacobs was présent, and through another voted 
a majority of the claims for Charles B. Blessing as trustée; a minority 
in amount being voted for W. E. Sachs. Upon objection, the référée 
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refused to approve the élection of Mr. Blessing, but instead appointed 
Mr. S. Pinchower. This action of the référée in appointing a trus- 
tée is now before the court for review. 

[2] The référée very properly refused to approve the sélection of a 
trustée in the choosing of whom Mr. Jacobs either directly or in- 
directly participated. I endeavored to make it plain in the order re- 
moving the former trustée that the practice of representing more than 
one interest will not be tolerated on the part of any attorney. An at- 
torney who persists in doing so, or in endeavoring to do so, has either 
very little understanding of his obligations as an attorney or very lit- 
tle regard for them. If a suggestion from the court will not suffice 
to cause the attorney to refrain from participating directly or indirectly 
in a matter wherein he has been held to be disqualified to act, the 
court is driven to exercise its powers in a more drastic manner. It is 
therefore ordered that in any matters now pending or hereafter to 
arise in this proceeding H. A. Jacobs shall not be permitted to partic- 
ipate, either directly or indirectly, on behalf of any of the creditors of 
the bankrupt's estate. If any creditor persist in attempting to hâve 
Mr. Jacobs represent him, directly or through another, in any pro- 
ceeding looking to the élection of a trustée, the claim of such creditor 
will be disregarded in such élection. I hâve no disposition to interfère 
with a creditor in the sélection of his attorney ; but if a creditor per- 
sist in selecting an attorney whom the court has held to be disqualified, 
by reason of his employment by an antagonistic interest, such attor- 
>ney will not be heard. 

[3] As to the other phase of this case, I hâve no doubt that the 
trustée selected by the référée is a proper person ; but the question 
hère is not one of policy, but of power, and it is only where creditors 
fail to act that the référée may make the sélection. 

The order of the référée appointing Mr. Pinchower is reversed, 
and the référée directed to call another meeting of the creditors for 
the sélection of a trustée. 



BOYLE v. ST. LOUIS & S. F. R. CO. et al. 

(District Court, E. D. Arkansas, W. D. April 5, 1915.) 

No. 1638. 

Carriers ®=»12 — State Régulation of Railroad Rates— Reasonableness of 
Rates. 

On the hearing of a suit by a railroad Company to enjoin enforcement 
of Act Ark. Feb. 9, 1907 (Laws 1907, p. 9), fixing maximum passenger 
fares at 2 cents a mile, and Standard Distance Tariff No. 3, promulgated 
by the State Railroad Commission June 4, 1908, reducing freight rates, 
the results ohtained by averaging the earnings and expenses of the Com- 
pany in the state during four years, allocating them between its inter- 
state and intrastate business on the basis of spécifie and elaborately 
collected reports of employés in ail branches of the service during a test 
peiiod of two months, demonstrated that the annual net earnings of 
the Company from ail of its intrastate business were but little more than 
2 per cent, on the agreed valuation of its property devoted to such use, 



«S^jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



540 222 FEDERAL REPORTER 

ail of which were produced by lts passenger business. The passenger 
fare established by the company was 3 cents a mile, and a test of a 2%- 
cent rate for 18 montas showed that if the stafcutory rate of 2 cents 
should be put In force, the resuit of the company's intrastate business 
would be a déficit. HeM, that such évidence entitled the company to an 
injunction restraining the enforccment of both the act and order of the 
commission, subject to the right of the estate to apply for further orders 
to meet changea conditions. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20 ; 
Dec. Dig. ®=»12.] 

In Equity. Suit by Sidney E. Boyle against the Si Louis & San 
Francisco Railroad Company and others. On final hearing. Decree 
for complainant. 

John M. Moore, of Little Rock, Ark., for plaintif!". 

Joseph M. Hill, of Ft. Smith, Ark., ior the Railroad Commission. 

TRIEBER, District Judge. This is a bill to enjoin the enforcement 

of what was designated as Freight Distance Tariff No. 3, promulgated 
by the State Railroad Commissioners of the State of Arkansas, and al- 
so the two cents a mile passenger rate established by an act of the Gen- 
eral Assembly of the state of Arkansas in 1907. The bill was filed in 
July,. 1908. The usual allégations that, for the intrastate trame in 
Arkansas, thèse rates are noncompensatory to an extent that they are 
confiscatory are relied on to sustain the bill. For convenience the 
plaintiff will be referred to in this opinion as the Company, and the 
défendant as the State. 

A temporary injunction was granted and a new tariff of freight rates 
adopted under the supervision of the court, which raised the freight 
rates above those established by the tariff enjoined, and restored the 
passenger rate of three cents a mile. In 1909 an agreement was made 
between the State and this Company that the hearing of the cause be 
postponed until the final détermination of similar actions instituted by 
the St. Louis, Iron Mountain & Southern Railway Company and the 
St. Louis Southwestern Railway Company, and a further stipulation 
that the Company should make a test of the passenger rate at 2 1 /» .cents 
per mile, for the purpose of determining what the effect of such a rate 
would be on the net earnings of the Company. For 18 months, in the 
years 1909 and 1910, the Company made the passenger rate for intra- 
state traffic 2y 2 cents per mile in the state of Arkansas, and then claim- 
ed that the test showed that that rate was not remunerative, and re- 
stored the 3 cents rate. In due course of time the other cases were 
heard in this court, and then appealed to the Suprême Court of the 
United States, where it was finally held that the évidence failed to show 
the invalidating facts by such definite and convincing proof as would 
justify the court to override the action of the State upon constitutional 
grounds, and the bills were directed to be dismissed without préjudice. 
Allen v. St. L., I. M. & S. Ry. Co., 230 U. S. 553, 33 Sup. Ct. 1030, 57 
L. Ed. 1625. The opinion inthat case was delivered on June 16, 1913. 
The week before, June 9, 1913, the opinion in the Minnesota Rate 
Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511, had been filed. 

<S3»For other cases see saine topie & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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After the opinions oi the Suprême Court in thèse ar.d other rate cases 
reported in 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511, had been 
filed, the gênerai managers of a number of the western railroads, in- 
eluding this Company, met in conférence with a number of prominent 
railroad officiais, chief engineers, auditors, statisticians, comptrollers, 
and gênerai attorneys, to devise a formula for the purpose of dividing 
valuations and expenses between intra and inter state, and freight and 
passenger trame, upon the basis suggested by the Suprême Court in the 
Rate Cases, namely, by basing the division independently of revenue, 
but solely as found in the use that is made of the property by each. As 
a resuit of their labors a formula was prepared to be used in the appor- 
tionment of revenue, expenses, and valuation of property to intra and 
inter state passenger and freight trafHc. As this formula is a document 
of 39 closely printed pages, and the différent formulse hâve been, in 
many matters, amended to meet the conditions prevailing on the road of 
this Company in the state of Arkansas, it is not practical to insert it in 
f ull. in this opinion. It is filed as Exhibit 1, and may be treated as a 
part of this opinion. To explain it briefly, there was a division of the 
expense between line and terminal, which was apportioned between 
freight and passenger and between intra and inter state trâffic. Bases 
were prescribed for the apportionment of revenue to state freight and 
passenger service, and to interstate trame. To divide the expenses, 
formulas were prepared to ascertain separately the actual cost of main- 
tenance of way and structures, maintenance of equipment, trame ex- 
penses, transportation expenses, and gênerai expenses. For each of 
thèse, formulse were made covering every item pertaining to them, re- 
spectively. Thus, for maintenance of way and structures there are 23 
différent items to be considered, nearly every one of them subdivided 
into smaller units, and for some other items even a larger number of 
subdivisions was made, while in others a smaller number. The formu- 
la; for dividing between line and terminal expenses contains 1 16 items. 
Immediately after this formula had been made, the Company made 
préparations for the final hearing of this case, and prepared the neces- 
sary statistics in conf ormity with this formula. As no separate records 
had previously been kept by this or any other Company of every item 
of expenditure pertaining to intra and inter state and freight and pas- 
senger traffic, and especially such records as would enable them to 
make the allocations and apportionments so as to conform to the rule 
established by the Suprême Court in the Rate Cases, it was necessary 
to make spécial tests of the use which was made of every branch of 
the road, by ascertaining the separate items of expense of intra and 
inter state passenger and freight business, which could not be accur- 
ately determined f rom its records, as previously kept. Thèse tests were 
made during the months of November and December, 1913, less than 
five months after the décisions in the Rate Cases had been announced. 
In order to make thèse tests accurately, printed blank forms were pre- 
pared by the Company, with printed instructions to the employés on the 
back of the form, on which they were to report every item of cost and 
the use made thereof , whether for freight or passenger, intra or inter 
state traffic. Copies of thèse forms and instructions are filed as exhib- 
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its to the Company's testimony. Thèse data could only be obtained 
with accuracy concurrently with the opération of the road. From the 
reports made on thèse forms it was ascertained what character of 
f reight and in what quantities each train, freight, passenger, mixed, and 
through, carried within the state and the expense connected therewith. 
To obtain this information clerks were placed upon every train running 
in Arkansas during the entire two months of November and December, 
1913. Spécial yard clerks, employed for that purpose, were placed at 
the termini of ail through freight runs to record and report ail of the 
contents of the trains, and when they arrived and left. The conductors 
in charge of through freight trains were required to record the charac- 
ter and quantity of freight, distance hauled, the freight picked up by 
and set out of the train at each station between the termini of the run. 
The yard clerk at the arriving terminal of that train was required to 
fill in on the report handed to him by the conductor, and which the con- 
ductor had received from the clerk at the departing terminal, ail the 
data showing what was received there, and what was set off on that 
train ; they were also required to record what time was consumed 
in unloading and loading, as well as switching, in each yard, and by 
thèse meane the data for the factors, representing quantity and qual- 
ity of traffic carried on the différent trains, were obtained. Similar 
records were required to be made as to ail other matters connected 
with the cost of the other divisions of the formula. 

For the passenger traffic, the division of expenses, both line and 
terminal, between straight passenger trame, baggage, mail, and ex- 
press, Pullman, and dining cars, was made on the "car foot mile" basis. 
The actual consist of cars in every passenger train was analyzed, and 
the number of lineal feet in each train, assigned to the service, were 
determined, the measurement of the space assigned in each car to each 
class of service being multiplied by the number of miles that car ran 
in Arkansas. 

The same analysis which was made of the freight traffic was made of 
the passenger train trame; analysis of the number of stops and termi- 
nal delays ; time devoted by yard engines to the various classes of 
service ; the time of yard and station agents' work ; the time of station 
employés devoted to the various classes of service. Ail were worked 
up in the same détail and reported on the ground where the opération 
occurred. The results of the passenger investigation were ascertained 
from thèse reports and filed as Exhibit 12 by the Company. 

To obtain the necessary data to allocate the expenses of maintenance 
of way, the section foremen on the entire road in the state of Arkansas 
were required to keep, during the months of November and December, 
1913, a strict and correct account of the entire labor and material ex- 
penditures. An experienced man would be sent out on the road, who 
would sit down with each section foreman, take his time and material 
books, of which he rendered a report each month to the superintendent, 
and classify each track over which each individual section foreman had 
charge, according to its use as a line track or terminal track or common 
to line and terminal. If it was used exclusively for the freight termi- 
nal service it was marked. as a freight terminal track ; if it was used 
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exclusively for line service it was marked as a line track. The straight 
line tracks, which were common to freight and passenger, were treat- 
ed separately for each. He was then. required to enter on each track 
section (five or six miles), each day, a division of his labor and that of 
the men employed under him, and also the material used as between 
thèse différent classes of track. His time and material books were 
fitted to the tracks which he had in his charge, each of the tracks being 
numbered. When his reports came in they were classified, and in that 
way the actual maintenance of way expense for thèse two months ob- 
tained, and then subdivided between freight and passenger tracks and 
line and terminal tracks. The same method was applied to the build- 
ings, crossings, and other matters which are in charge of section fore- 
men. As to the bridges, buildings, and similar structures, the Com- 
pany always kept regularly structure reports, in which the charges for 
the repairs or maintenance are kept separately, and there it was only 
necessary to classify thèse according to the use, as between line and 
terminal, intra and inter state, and freight and passenger. If the 
expense was for the freight platf orm it would be charged to the freight 
terminal, and the same process followed whatever use was made of it. 
As the main line between the states was used in common by freight and 
passenger service, it was divided between them according to the use ; 
for the freight service the engine ton miles was used. They divided 
the expense of maintenance of way between that which is charged to 
direct wear and tear by reason of the running of trains and that which 
accrued from the éléments. Mr. Hamilton, the company's accountant, 
fully explained the reasons for adopting this basis, which it is not 
deemed necessary to set out hère. After making thèse explanations 
he stated that not a single item was left to conjecture, but allocated 
according to its use as ascertained in the manner stated. 

In order to obtain the station expenses during the two months men- 
tioned, every station agent within the state was required to make a 
study and keep a daily record of the time he and each of his employés 
devoted to freight service or passenger service, to handling of mail and 
express, or telegraph service, and report at the end of the month. The 
wages of the station agent and his employés were divided on the same 
basis as the freight and passenger, etc., by each employé or particular 
class of employés engaged in the same nature of work. He sent out 
some of the best men to instruct the agents before the work was begun, 
having them meet at central points for instruction. Thèse reports, 
when received, were carefully examined and tabulated. In this man- 
ner it is claimed there was obtained a correct report of the actual use 
of the station force made by state and interstate freight and passenger 
service, and the number of shipments each agent received and for- 
warded during thèse two months. The wages of the freight clerks 
who were engaged in the handling, recording, and waybilling the ex- 
penses of the freight consignments were divided between state and 
interstate in accordance with the number of consignments of each 
class received and delivered at each individual station. 

The warehouse force is shown separately in thèse reports, and they 
were divided on the basis of the number of tons of less than car load 
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freight, state and interstate, received at and forwarded from that 
particular station. Instead of simply dividing the total station expense 
in the state and arbitrarily assigning them to freight and passenger, the 
actual cost and performance, state and interstate at each station, was 
localized. 

The expense for terminal charges was localized to the state where 
the terminal is local, and that state was compensated for it. To 
obtain the proper data the cost per ton of terminal service within 
the state was determined for freight and passenger by ascertaining 
the average cost of a ton of freight each mile and the average cost 
to line cost of a passenger one mile. This was reduced to the cost 
per mile and the mileage thus ascertained according to the number 
of terminais in the state. Every entry on the company's books affect- 
ing every item of revenue was analyzed. Ail switching absorptions 
made by the Company were analyzed and attached to the spécifie 
haul on which that switching was absorbed. If the switching opéra- 
tion was on intrastate business it was deducted from the intrastate, 
and the same with interstate absorptions. The station portion of the 
terminal expense was divided on the basis of the actual tonnage 
handled in and out of each individual station during the two months. 
Each individual yard was treated separately, and the expense of that 
yard treated separately. Actual account was kept of how much time 
each local freight train in the state switched, th;is enabling them to 
ascertain the exact time devoted to switching and loading and un- 
loading freight at each station by the agent at that point. Thèse re- 
ports show how long the train stopped for other purposes, such as 
taking coal and water, meeting and passing trains and getting orders, 
and thèse were charged to line. By segregating the actual perform- 
ance of the local and through trains it was found out how much time 
each devoted to this terminal, and the expense was divided on the 
basis of that time. As local freight trains but very seldom hâve the 
use of a switch engine, the engine of the train doing the switching 
was charged to terminal service. 

For passenger terminal expenses no switching or loading nor un- 
loading expense was charged, as that is unnecessary. The first six- 
teen exhibits of the Company give summaries of each of thèse items 
of expense for thèse two months. 

The expenses of intrastate passenger traffic were divided between 
intrastate passenger miles actually determined within that period and 
the cost per passenger mile for ail expenses by this method arrived 
at. The same method was followed for the interstate, and thus the 
excess cost relation of the two determined. The excess cost of the 
intrastate passenger on the basis of use of the property, it is claimed 
on behalf of the Company, was found to be 15.43 per cent, more than 
that of the interstate passenger, and for the freight service the intra- 
state was found to be 319.58 per' cent, greater than the through. 

Comparisons were made of the test period commencing with the 
year ending June 30, 1913, and working back to the last four months 
of the year 1907, and that comparison, it is claimed, shows that the 
test perfod was reflective of and practically the same as for the other 
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years. The différence was slightly in favor of the State, as under this 
formula the State of Arkansas was only charged with about 98.98 
per cent, of expenses as compared with the former formulse of 100 
per cent. The witness selected the year 1912 as a type of ail the years 
preceding it for the purpose of comparison. He took the amounts 
which had been reported to the State Railroad Commission, and which 
had been ascertained to be the exact earnings and expenses for the 
State on the basis of the old formula, and equated them on the basis 
of applying the two formulœ, the old and new, and the resuit was 
practically the same. The method adopted is thus explained : 

"The Company, in preparing its reports to the Arkansas Railroad Commis- 
sion during the years ended June 30, 1910, 1911, 1912 and 1913, used a formula 
for the allocation of revenue and expenses to that State, which was uniformly 
applied throughout ail those years. It also had in use, uniformly through ail 
the years meiitioned, a formula for the division of expenses between freight 
and passenger service for the purpose of its own operating comparisons. To 
accomplish a reassignment of earnings and expenses to Arkansas for thèse 
years under the new formula, in time to prépare for the trial, and to avoid 
the enormous expense incident to reworking ail the voluminous détails, it was 
felt that a proper showing of the earnings and expenses in Arkansas divided 
between the freight and passenger services for the years mentioned might be 
made by determining the relation of the résulte obtained for the year ended 
June 30, 1913, from an actual application to the earnings and expenses of the 
railroad of the new formula and the formulas formerly used in making reports 
to the State Railroad Commission, dividing expenses between freight and pas- 
senger for the purpose of operating comparisons, and by equating the earnings 
and expenses reported to the State Railroad Commission, and as divided be- 
tween freight and passenger, on the basis of the percentage relation of the 
results as applied to the new formula and the resuit of applying the Railroad 
Company's old formulas to the earnings and expenses of the year ended June 

30, 1913, in minute détail. That is to say, if a comparison of the results ob- 
tained under the new formula with the results obtained Under the application 
of the old formulse showed that in the year ended June 30, 1913, the new 
basis assigned to Arkansas or to freight and passenger on a given time of 
earnings and expenses, 102 per cent, of the amount assigned for the same item 
under the new formulée to the amount assigned under the old formulse for the 
years ended June 30, 1910, 1911, 1912, and the four months ended December 

31, 1907, then they hâve been increased 2 per cent. If, ou the otner hand, the 
amount assigned in the year ended June 30, 1913, under the new formula was 
98 per cent, of the amount assigned under the old formula? in that year, the 
amount assigned under the old formulée in the prior periods was reduced 2 
per cent. This équation was applied only to such items as could not be actu- 
ally allocated to Arkansas, or between freight and passenger, and could only 
be so allocated by means of a detailed analysis or prorate. Such items as per- 
mitted of actual direct allocation, without analysis or prorate, were directly 
allocated in each of the years, namely, intrastate freight and passenger reve- 
nues, mail and express earnings, and spécial service train revenue. For the 
year ended June 30, 1908 (which included the four months ended December 
31, 1907), when they had not made any assignment of earnings and expenses 
to Arkansas, but had reported to the Railroad Commission of that state the 
earnings and expenses of the entire railroad, it was necessary, in order 
to earry out the plan hereinbefore outlined, to assign expenses to Arkan- 
sas and between freight and passenger for the four months ended December 
31, 1907, on a basis of the railroad's old formulée used in making such assign- 
ments and division in the years ended June 30, 1910, 1911, 1912, and 1913. 
It was then practicable to make the same équation of earnings and expenses 
for the four months ended December 31, 1907, as was made for the years ended 
June 30, 1910, 1911, 1912, and 1913." 

222 F.— 35 
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Mr. Simson, the State's accountant, criticizes this method of équa- 
tion, as in his opinion a proration or subdivision which dépends upon 
spécial information taken outside of the period to which it is to be 
applied, and which is of such a nature as cannot be verified in its 
total, is not a proper basis for division, unless it is shown that ail the 
conditions are identical in both periods. In criticizing the results as 
shown in the Company's Exhibit 27a he says: 

"Had the percentages of différence of the subclassifications, that is, the in- 
dlvidual interstate commerce reports, been worked out, and the percentages 
applied to thèse individual accounts, the equated figures for the four months 
ended Decemher 31, 1907, vvould hâve differed from the équation as totalized 
by $7,397.80, the équation as individualized would hâve been less than is the 
équation of subtotals." 

After this testimony of Mr. Simson's had been given, Mr. Hamil- 
ton made the équation by the individual Interstate Commerce Com- 
mission accounts as suggested by Mr. Simson, and^assumed the Com- 
pany's material burden from the freight to the passenger side, and 
the resuit of this équation was that, instead of assigning to Arkansas 
$7,397.80 less, as Mr. Simson thought would be the case, there would 
hâve been $8,400.38 more assigned to the State, but in his opinion his 
Exhibit 27a is correct, and he was of the opinion that the traffic in 
Arkansas should not be charged with that additional sum. No re- 
buttal was offered by Mr. Simson or any other witness as to that state- 
ment. In the opinion of the court, if correct factors are used, and 
the court finds that they were, this method of équation will secure 
results as nearly correct as is possible, when no separate accounts of 
the cost of the two classes of traffic hâve been kept. 

Mr. Hamilton, the witness who testified as to thèse matters, was 
in charge of that work with a large number of others employed by 
him, and he explained that to obtain this information the road in Ar- 
kansas was divided into divisions, with a head clerk for each of them 
to supervise the others. Thèse reports were then sent to Mr. Hamilton, 
and his force tabulated them under his supervision, and from them 
the various exhibits, which were introduced in évidence in the case, 
were prepared. In order to make thèse exhibits correctly an analysis 
was made of ail the différent items, so that they could be properly 
allocated according to the use made of them. The same methods were 
employed for the purpose of ascertaining the exact cost according to 
the use of locomotives, cars, coaches, and everything in any wise con- 
nected with the transportation department. Apportionments of the 
passenger traffic were made by car foot miles as stated, their use be- 
ing subdivided between sleeping cars, day cars, baggage, dining, mail, 
business, and other cars under their respective numbers, and as to 
state and interstate passengers. 

After thèse exhibits had been introduced on behalf of the Company 
ail the reports upon which they were based, ail the records kept by the 
Company, and the work sheets which had been used by the statisticians 
in the préparation of the various summaries, as shown by the ex- 
hibits filed, were submitted to and examined by the accountants for 
the State, and the same course was pursued with the exhibits filed by 
the State, the work sheets and data being submitted to the accountants 
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for the Company. While some few errors were found in the exhibits 
of each they were corrected, or, as stated by the accountants, "ironed 
out," and new exhibits filed by each side, which both parties agrée are 
mathematically correct, but each criticizes the methods and bases em- 
ployée! by the other in preparing thèse final exhibits. The case was 
submitted on the corrected exhibits. 

On behalf of the State, while attacking the formula used by the 
Company as incorrect, no formulai as to how the différent apportion- 
ments should, in their opinion, be made were presented, but ail its 
exhibits are based upon the same formula used by the Company and 
the records of the Company, but divided according to the methods its 
accountants considered proper, except that instead of separating the 
Arkansas business from that of the entire system, the accountants for 
the State assumed that there was no différence in the cost of opéra- 
tion in the state of Arkansas from that in the other states. Nor was 
any distinction made in the différence of cost between inter and intra 
state business either in the state of Arkansas or any other part of the 
entire system. Why no such séparations were made is not explained 
by any of the witnesses for the State. 

The position of the learned counsel for the State in the argument, 
as stated by him, was that the burden to establish, by proper évidence, 
that the rates sought to be enjoined were noncompensatory to the ex- 
tent of being confiscatory was upon the Company ; and, if it failed to 
adopt the right bases from which the court can be clearly convinced 
that the rates are confiscatory, relief must be denied to the Company. 

When the hearing first began considérable évidence was introduced 
on the part of the Company to establish the value of its road in the 
state of Arkansas, but later a stipulation was entered into between 
the parties agreeing that for the purpose of this case the average value 
per year of the property in the state of Arkansas for the years 1910, 
1911, 1912, and 1913 was $17,924,441.75, the value fixed by the state 
taxing board, and that the gross earnings in the state for the four 
years had been $16,688,486.86, divided as follows : 

Intrastate. 

Freight Passenger. Total. 

$1,045,182.50. $1,634,913.09. $2,680,095.59. 

Interstate. 
$10,150,834.01. $2,990,732.40. ^13,141.566.41. 

In addition there was, during that period, earned from mail and ex- 
press from both classes of traffic, intra and inter state, $866,806.86, 
making the total $16,688,486.86. It was also shown by the undisputed 
évidence that thèse were normal years, and by dividing thèse items by 
the factor 4 the average total gross earnings in the state for one year 
amount to $4,172,121.71. 

As to the intrastate traffic it is shown by the évidence that during 
those years the higher freight tariff, adopted after the temporary in- 
junction had been granted, and which is referred to by ail the witnesses 
as the "court tariff," was charged, and a passenger rate of 3 cents per 
mile, instead of the 2 cents rate, established by the statute, with the ex- 
ception of the 18 months above referred to, when only 2y 2 cents per 
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mile was charged, while the interstate passenger rate was 3 cents per 
mile ail the time ; that by an exact computation, taken f rom the way- 
bills, freight charges, and passenger reports, it appears that had the 
tarifïs which were enjoined by the interlocutory injunction been charg- 
ed, the income from the intrastate business in the state would, during 
that four-year period, hâve been $456,103.72 less, divided as follows : 
Freight, $20,389.53, passenger, $435,714.19. Deducting this différence, 
it is claimed on the part of the Company that there was an actual loss 
on the intrastate business in the state of Arkansas, for thèse four years, 
of $122,651.26, or for each year, $30,662.81 ; that upon the entire busi- 
ness in the state, freight and passenger, intra and inter state, the Com- 
pany made a net profit on the stipulated valuation equal to 5.63 per 
cent., which would hâve been slightly greater but for the loss caused 
on the intrastate business. 

It is also shown by the évidence, and the court so finds, that the 
months of December and November, 1913, were normal months for 
that road in the state of Arkansas as reflective of the year's business. 
By this is not meant that the earnings or expenses of thèse two months 
were exactly one-sixth of the entire year, but that the relation between 
the différent articles of traffic and expenses based on the traffic are sub- 
stantially the saine as for the entire year, and this was verified, it is 
shown by the witness Hamilton, by comparing them with the four last 
months of 1907. It was also shown that, although the traffic during 
those four months constituted a little over 36 per cent, of the entire 
year's business, the expense, as well as the use, was reflective of the 
entire year. The reason the months of November and December, 1913, 
were used for the purpose of making the test, it is explained, was that 
until after the opinion in the Minnesota Rate Case had been announced, 
other bases had been used by ail the railroads, including this Company, 
which were disapproved by the Suprême Court in that case; that in 
order to obtain the facts to conform to the rules established by the 
Suprême Court's opinion in the Rate Cases reported in 230 U. S. 352, 
33 Sup. Ct. 729, 57 L. Ed. 1511, it was necessary to prépare a proper 
formula, which was done, as heretofore explained, and also to prépare 
forms on which the necessary information was to be tioted as ascer- 
tained ; also to create the force necessary to obtain the data and record 
them on thèse forms in conformity with thèse instructions to the em- 
ployés, and thereby secure accurate information from which to prépare 
the statistics for the hearing of this cause under the new formula. 

In this connection it is proper to state that in none of the exhibits, 
the Company's nor the State's, is the year ended June 30, 1909, includ- 
ed. The cause of this omission is that for the purpose of equating, the 
reports of the Company made to the Arkansas Railroad Commission 
were used, and no such reports were required to be made until the year 
ended June 30, 1910. The statistics, as shown by the exhibits filed by 
both sides in this cause, are for the years ended June 30, 1910, 1911, 
1912, and 1913. 

The criticisms by the State of the formula used by the Company are 
found in the testimony of Mr. L. S. Mayer and Mr. L,. N. Simson. Mr. 
Mayer is the auditor of the Corporation Commission of the State of 
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Oklahoma, in charge of the division of statistics and accounts. His 
expérience, as shown by his testimony, is that he worked as a section 
hand on the Burlington Road during three months in the summer for a 
number of years ; the third or fourth year he was promoted to the 
position of timekeeper on the section; he worked about six months 
each year for two years and then became a freight brakeman on the 
Iowa Central, remaining there for about six months. He then worked 
in the machine shops of the Burlington Road as a laborer and then a 
machine helper, and finally was employed in the office keeping time. 
He then was employed in the chief dispatcher's office, handling car dis- 
tribution, and doing gênerai clérical work in that office and that of the 
superintendent. In June, 1908, he went to the Chicago & Alton Road, 
where he did similar work, and for a short time during the rush period 
was acting as assistant trainmaster at Springfield, 111. ; he then was 
connected with the maintenance of way and bridges department, and 
for the last three years has been auditor of the Oklahoma Commission. 
He is not a civil or mechanical engineer, and has had no expérience in 
thèse fields. His expérience is set out so fully hère for the reason that 
his competency, as well as his.impartiality as a witness, were seriously 
attacked by counsel for the Company. He was the only witness who 
testified as an expert on behalf of the State on the matters not con- 
nected with the accounting. His criticism is of the following bases 
used in the formula of the Company's Exhibit No. 1 : The engine ton 
miles which was used by the Company's accountants in determining the 
use of the roadbed for freight, because the engines are classed for 
potentiality and but seldom carry as much of a load as is assigned to 
them by the classification. He also criticizes the formula used for 
passenger trains, which is not based on potentiality, but on the car miles 
handled, as the number of cars frequently varies. He criticizes the 
theory which is used for the division of transportation expenses be- 
cause he says it is cumulative and afïects the division of the property 
injuriously, so far as the State is affected. The division of yard and 
station expenses between line and terminal is severely criticized by him. 
In his opinion the terminal should be on actual tons using the cars and 
not by throwing them in a pool. The same criticism he also applies 
to some of the station expenses and to wrecks. The division between 
line and terminal at division points is criticized, and also the division 
of the cost of maintenance and equipment. The test period made in 
November and December, 1913, is, in his opinion, not indicative of the 
normal business for the year, and therefore should not be considered 
as fair or proper. 

As to the engine ton mile basis adopted by the Company, the court 
is of the opinion that it is the best method that can be adopted to 
obtain results as accurately as in a matter of this nature is possible. 
While it is true that only when conditions are idéal the freight haul 
is 100 per cent, of the potentiality of the engine, the évidence shows 
that this idéal condition never prevails. It also appears from the 
évidence that if the load is light the train travels faster and thus cor- 
respondingly reduces the cost, and this applies especially to the 
through freight trains. Besides, by applying this basis to the entire 
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traffic, it can do no injustice to any of it. One of the éléments of the 
greater cost of handling local freight than through is the fact that 
it carries a much less proportion of the engine potentiality. The 
évidence shows that while local trains on this road in Arkansas only 
carry 67 per cent, of the engine potentiality, the through trains carry 
90 per cent., an item which adds to the greater cost of local freight 
trains. 

Aside from this, the potentiality of the engines is very much afïected 
by many other conditions, among them, grades, trestles, and bridges, 
cold weather, snow and rain. The évidence shows that this Company 
has two main branches of road in the state of Arkansas, one running 
north and south in the western part of the state, and the other run- 
ning east and west in the northern part of the state. In the former, 
which is a mountainous country, the grades are considérable, while 
the latter runs for a large part through river bottoms, with many 
bridges and trestles, partly subject to overflow from the Mississippi 
and St. Francis rivers, and during the rainy season is seriously afïect- 
ed as to the potentiality of the locomotives. But, leaving thèse out of 
view, if Mr. Mayer's contention were sustained, it is shown by the évi- 
dence of Mr. Hamilton that calculations, based upon actual investiga- 
tions, show that if Mr. Mayer's views were adopted it would resuit in 
a loss to the intrastate traffic, as of the élément of expense charged to 
freight, the intrastate is only charged with 4 per cent., and that of 
passenger would be 30 per cent. Nor would the contention of Mr. 
Mayer that only 10 per cent, of the expense of maintaining the track 
is caused by the use, and the other 90 per cent, by the éléments, 
change the resuit to any extent, as the différence would only be a 
2 per cent, decrease of the charge to the freight and increase the 
same amount to the passenger. On the other hand, if the cost of 
maintenance of way is raised to 25 per cent, and that due to the élé- 
ments reduced to 75 per cent., as is claimed by some of the witnesses 
for the Company to be a proper division, the resuit would be practical- 
ly the same as that on the basis adopted by the Company according 
to its formula. 

That the passenger trains are not based on engine potentiality, but 
car miles, is clearly right, for the trains are made up to accommodate 
that traffic, and the expense should be regulated by the number of 
cars drawn, even if there are not sufficient passengers to fill every 
seat. The Company cannot provide the passengers, but must provide 
the cars. 

The criticism of the apportionment of property values in the state 
between state and interstate on the relation of transportation ex- 
penses is that the raising of any item of expense in one class of serv- 
ice puts more property valuation on the state for intrastate business. 
But the same objection applies to ail allocations of expense, for when 
the common factor is wrong the resuit is bound to be wrong also. 
The question, therefore, cornes back to the main issue, are the ex- 
hibits used by the Company based on correct or incorrect bases, upon 
the détermination of which dépends the claim of the Company that 
the rates sought to be enjoined are noncompensatory and confisca- 
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tory ? The criticism of Mr. Mayer of the division of yard and station 
expenses made by the formula of the Company is based on the fact 
that what is called terminal expense is only a part of it. He says that : 

"Under the formula used, ail business passing through the junctlon from 
branch line points is line, and ail of the expense going to foreign roads or 
coming from it is terminal" 

— thus causing, as he claims, the intrastate traffic to bear, not only 
the expense of its own terminais, but those of the interstate. After 
Mr. Mayer had testified on that point the accountants for the Com- 
pany made an investigation of the effect upon the results, if Mr. 
Mayer's plan had been followed. The investigation was made at Fay- 
etteville, Ark., which is on the main line and also the terminus of two 
branches, and one of the largest stations of the Company in Arkansas, 
with the resuit that under Mr. Mayer's formula intrastate traffic 
would hâve been charged with almost 100 per cent, more than it was 
under the Company's formula. This évidence is uncontradicted, and 
the figures charged on the work sheets, which were submitted to the 
accountants for the State, are conceded to be mathematically correct. 
The différence between the two contentions is that Mr. Mayer is of 
the opinion that every division point should be considered as a 
terminal in the sensé of origin or delivery. On the other hand, the 
contention of the Company is, and their calculations are made on 
that theory, that such terminal service was an incident to the trans- 
portation from origin to destination, and had nothing to do with the 
receipt, handling, storing, or delivery of the freight, which constitute 
terminal expenses. In the opinion of the court the formula of the 
Company on that item is correct, that it is a haulage, and not a 
terminal charge. The error of Mr. Mayer, in the court's opinion, is 
that he confounds the yard and station expenses with the terminal. 
In the one instance it is a part of the haul, while the latter is that of 
receiving, storing and delivering. 

The formula for the maintenance and cost of equipment is found 
on pages 9a and 9b of Exhibit 1 of the Company. This has also been 
severely criticized by the State. The witnesses introduced by the 
Company testified to the correctness of this formula. In addition to 
the Company's own employés it introduced Mr. W. E. Symons, whom 
the testimony shows to be a mechanical engineer of great expérience 
and high réputation in connection with that branch of the railway 
service, not only in operating, but designing, cars and locomotives. 
The high standing of Mr. Symons is evidenced by the fact that in 
some few matters he criticized the formula prepared by the railroad 
managers, which was used as the basis of the Company's Exhibits, and 
thereupon changes were made by them in accordance with his sug- 
gestions. For the last few years he has retired from active railroad 
service and acts as consulting engineeer. He also acts frequently as 
arbitrator in cases of damages growing out of injuries to freight cars 
and locomotives on différent Unes. The confidence reposed in him is 
shown by his employment as consulting engineer by the leading roads 
of the country, to aid them in improving their equipment, owing to 
his knowledge and expérience from the thorough and minute investi- 
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gâtions made by him of causes and results. Ainong his employments 
was that of securing information with respect to the actual expense 
of repairing locomotives, freight and passenger cars. It was claimed 
by Mr. Simson, who is an expert accountant and stands high in his 
profession, that the bases adopted by the Company are wrong, and 
those found in an article by Mr. Berry should be adopted. Mr. 
Symons testified that in his opinion 80 per cent, of the expense of re- 
pairing freight cars is due to rough treatment, and only 20 per cent, 
to the use of the car under normal conditions as to use; that after 
allocating or subdividing each expense item between line and terminal, 
the resuit was the allocation of 75.7 per cent, to terminal and 24.3 per 
cent, to line; but having in mind certain damage done to cars in line 
work which he estimated at 10 per cent., he deducted that from the 
terminal, and added it to line, making the final figures 65 per cent, to 
terminal and 35 per cent, to line. He files as an exhibit a summary 
of division of freight car repairs between the line and terminal, based 
on an investigation on four lines, the Santa Fé, Rock Island, the 
Missouri, Kansas & Texas, and this road, as confirming his conclu- 
sions. He also files as exhibits photographs of damaged cars, showing 
the damage done by rough treatment, and another exhibit shows how 
he subdivided the différent parts of a car in making his investigations. 
Repairs to freight cars he assigns 35 per cent, to line and 65 per cent. 
to terminal. Repairs to passenger coaches he assigns 82.5 per cent, 
to line service and 17.5 per cent, to terminal. Locomotive repairs he 
assigns to local freight engines 60 per cent, to line and 40 per cent. 
to terminal; to through freight engines 68.4 per cent, to line and 
31.6 per cent, to terminal; to local passenger engines 64 per cent, to 
line and 36 per cent, to terminal; through passenger engines 71 per 
cent, to line and 29 per cent, to terminal. Typical passenger trains 
82.5 per cent, to line and 17.5 per cent, to terminal, including through 
and local trains. In his testimony he states in détail how his inves- 
tigations were made, and his reasons for each subdivision. He filed 
itemized statements of the différent parts of each item which he con- 
sidered, and the reasons for his conclusions. The higher cost charged 
by him to terminal for locomotives than for cars he explained to be 
due to the f act that : 

"The engine perforais more work entering and leaving terminais than any 
other unit in the train ; the application of the brakes being more destructive 
to the engine." 

On the part of the State, Mr. Simson, who frankly admitted that 
he is only an accountant, with no knowledge or expérience of any kind 
in the management or opération of railroads, prepared his statements 
of thèse costs from the tables used by Mr. Berry in a paper prepared 
by him and read at a meeting of the American Railway Engineer and 
Maintenance of Way Association held in 1904, on the subject of Ré- 
duction of Gradient and Elimination of distance curvature and rise 
and fall on the Union Pacific Railroad. Mr. Berry is very eminent in 
his profession as a civil engineer engaged in construction work, but 
as he admits that he did not possess the necessary knowledge as a 
mechanical engineer, he adopted the tables prepared by Mr. A. M. 
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Wellington and Prof. Webb (of neither of whom Mr. Simson had ever 
heard) affecting operating expenses, and from thèse tables Mr. Sim- 
son assigns : 

Line. Terminal. 

For engine repairs 58.48% 41.52% 

Passenfter cars 63.88% 36.12% 

Freight cars 61.72% 38.28% 

In making thèse figures Mr. Simson does not express any opinion 
as to whether the tables he used were correct or not, as he admits his 
lack of knowledge to form such an opinion. He finds that the Com- 
pany's method is 24.5 per cent, in excess of terminal and a similar 
per cent, too little for line expenses. The tables used by Mr. Berry 
did not make any division between line and terminal, but Mr. Simson, 
taking the différent items, allocated them between line and terminal 
as he assumed they should be, although he admits that he knew nothing 
of this matter. In his testimony he states: 

"I found nothing in Mr. Berry's tables to guide me in making a line and ter- 
minal division in any of his subdivisions of cost of repairs. Mr. Berry had no 
line or terminal division in mind in his paper." 

Corning back to Mr. Wellington's tables, Mr. Symons testified that : 

"Thèse tables were first published in 1877 ; that the data for them were se- 
eured from the Atlantic & Great Western Railway, which was first a broad 
gauge road and then was changed to standard gauge; that the freight cars 
then used were flinisy as compared with those of the présent day, and cost 
about $500. The equipment then in use [freight cars, locomotives, and coaches] 
has no application whatever to présent day conditions." 

He f urther says : 

"As an illustration, Mr. Wellington assigns a certain percentage of contrib- 
uting causes to making up and starting out trains. It was customary, in those 
times, for an engineer and fireman to get up in the morning and build a fire 
in the locomotive, and while steam was raising they would get their breakfast ; 
then they came back and switehed out their trains, and af ter they had switched 
a long time, they took their train and proceeded over the road. There are no 
such conditions nowadays at ail. There were very few yards in those days ex- 
cept the yards that were used by the trains when they came in at the end of 
the run. Mr. Wellington's tables were based upon conditions that hâve so com- 
pletely changed, both with référence to railway opération and with respect to 
the character of equipment and the business of handling it, that it would not 
be applicable at ail, although the fundamental principles are good, and Mr. 
Wellington was one of the brightest and ablest railway men the country ever 
produced. His book has a front place in my library, and I prize it highly ; 
his tables on equipment, however, are completely out of date. That road ia 
now a part of the Erie Railway. In making an examination of the equipment 
and f acilities for its maintenance of the Brie Railway in 1907 it was necessary 
for me to personally inspect every car, or some of each séries of cars, on 
hand ; aruong the cars still carried on the Company's schedule of equipment 
were some of thèse old 20 and 25 ton wooden box cars, originally the property 
of the Atlantic & Great Western. They were being used for boarding or camp 
cars. I recommended that they scrap ail of them and 'write them off the 
books. They were good cars in their day, but there is no such equipment used 
now, and a distribution of contributing causes of repairs to equipment, based 
upon cars or locomotives of that type, and upon conditions of that period, is 
not a good rule to attempt to copy now. Another very important feature was 
that in those times ail cars had what was called a Hnk and pin coupler, mak- 
ing it necessary for the brakeman to go between the cars to where he made 
the coupling, and they were handled very carefully compared to what they 
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are now. Since the automatic coupler has corne into use, and it ls unneces- 
sary for trainmen to go between the cars, the destructive effect of such has 
gone up enormously. It did not obtain in those days. If it had the cars 
would not hâve been there for me to hâve seen thein in .1907." 

In view of Mr. Simson's testimony that the Wellington tables used 
by Mr. Berry furnished no data for making a division between Une and 
terminal, and that he had no practical knowledge whatever on the sub- 
ject, the further fact that conditions hâve so materially changed since 
Mr. Wellington prepared his tables that they are inapplicable to pres- 
ent-day rolling stock of railways, and the testimony of Mr. Symons and 
that of the other witnesses who testified on that subject, Mr. Simson's 
calculations on that subject, as shown by his exhibits, are of no value 
whatever. 

On the part of the State it is contended that the reduced passenger 
rate of two cents a mile would stimulate that traffic to such an extent 
that the intrastate business would be the gainer, or at least not a loser. 
For the interstate passenger business the Company charged three cents, 
and in order to ascertain what the effect on that claim is, a test was 
made for the month of August, 1913, which, it is claimed, shows that 
while it increased the intrastate business it did it at the expense of the 
interstate business. (The two cents rate went into effect on this road 
in July, 1913.) In order to get the exact factors, train auditors and col- 
lectors were, after the two cents rate was put in effect, put upon ail 
trains crossing the borders of the state, with instructions to make a de- 
tailed check of ail passengers who bought tickets or paid fares on the 
train at the boundary stations of the state. Thèse reports show that 
there was an abnormal increase in the purchase of tickets at thèse 
boundary stations. The record shows the following increases at some 
of the boundary stations : 

Total Number of Ticket 
Sales and Cash 

Osborne, Ark. Fares Paid. 

August, 1912 8 

June, 1913 12 

August, 1913 142 

Bogers, Ark. 

August, 1912 2,532 

June, 1913 2,999 

August, 1913 4,321 

Arkinda, Ark. 

August; 1912 176 

June, 1913 137 

August, 1913 935 

Mammoth Springs, Ark. 

August, 1912 656 

June, 1913 349 

August, 1913 1,684 

Yarbro, Ark. 

August, 1912 577 

June, 1913 345 

August, 1913 810 

Summers, Ark. 

August, 1912 118 

June, 1913 91 

August, 1913 554 
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In the interior stations the increase was not so marked, still notice- 
able. In Jonesboro and Hoxie, Ark., the increase was 33 per cent. ; 
in Ashdown, Ark., 31 per cent., and Wilson, Ark., 28 per cent. That in 
thèse interior stations a very large part, if not ail, of this excess is at- 
iributable to the fact that the state rate was only two cents, while the 
interstate was three cents per mile, is beyond question. Take Jones- 
boro as an illustration. That city is about midway between the Tennes- 
see and Missouri borders. A great deal of its traffic is with Memphis, 
Tenn., which is separated from Arkansas by the Mississippi river. A 
person going from Jonesboro to Memphis, by purchasing a ticket to 
Bridge Junction on the border of the state, would pay 2 cents a mile 
and 25 cents for crossing the bridge to Memphis, but if he purchased a 
through ticket to Memphis, that being an interstate trip, he is charged 
with the rate filed with and approved by the Interstate Commerce Com- 
mission, 31 I. C. C. 532 (where it was held that the 3 cents per mile 
interstate passenger rate in Arkansas was not unreasonable, although 
the intrastate rate was 2 cents per mile), 3 cents a mile to Bridge Junc- 
tion and 25 cents for the bridge fare. The same thing would apply to 
those who went west to Missouri points. By purchasing a ticket to the 
last station in Arkansas he would pay 2 cents; he would then pay 
the 3 cents rate to the first station in Missouri, which, under the 
statutes of Arkansas, can be paid on the train, without any additional 
charge; then from the first station in Missouri to his destination he 
would again pay the 2 cents per mile prevailing in that state. The 
same condition exists at Hoxie, which is a short distance west of Jones- 
boro, and no doubt at almost every station in the state to some extent. 
As the western branch of this road crosses state lines a number of 
times, the efïect is naturally considérable. 

It is also shown that while the intrastate passenger business increased 
for the last six months in 1913 when the 2 cents rate was in force, 
from 16.31 per cent, for the year ended June 30, 1913, to 19.06 per 
cent., the interstate decreased during that period from 47.67 per cent, 
to 39.89 per cent. The évidence also shows that for the year ended 
June 30, 1910, while the 2y 2 cents rate was in force, the receipts from 
passenger traffic were, intrastate, $362,485.87, and interstate, $661,- 
500.07. For the year ended June 30, 1913, when the 3 cents rate 
was in efïect, the receipts from passenger traffic were, intrastate, $415,- 
183.99, and interstate $775,599.41. Had the 3 cents rate for intra- 
state traffic been in force in 1910 the receipts from that traffic would 
hâve been $434,983.94, or $19,799.05 more than for 1913, while the in- 
terstate passenger traffic for 1913 shows an increase of $114,099.34. 

From the évidence the court finds as a fact that the 2 cents rate 
does not stimulate passenger traffic, except at the expense of the in- 
terstate. People are not in the habit of traveling merely because rates 
are lower. It is probably différent when spécial reduced rates are made 
for certain occasions, but in such cases it is the spécial occasion which 
causes it. 

There is also a criticism of the method by which the terminal ex- 
penses are charged by the Company. The accountant for the Company 
made the cost of terminal for each ton of freight 36.486 cents, and 
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for passenger 8.677 cents, which is shown by the State's accountant to 
be erroneous and admitted by the Company's accountant, if the division 
of expenses is based upon tons and passengers. The corrected figures 
upon that basis should be 31.319 cents per ton of freight and 5.443 
cents per passenger. What the actual terminal expenses in Arkansas 
are is undisputed ; both accountants using the same figures, but differ- 
ing in the methods of division. The Company arrivée! at its figures on 
the basis of time devoted by its employés in stations, yards, and train 
service, regardless of the number of tons or passengers handled, while 
the State used the latter factors. But in results there is no différence. 
Mr. Sïmson, the State's accountant, who prepared thèse tables, testified 
on his direct examination : 

"The différence cuts no figure in this matter. There is no stress upon that. 
It is just brougtit out in the aecuracy of the matter." 

And again on cross-examination on this subject he testified: 

"The resuit of thèse errors is that in the intrastate revenues the assign- 
aient of passenger and freight revenues to Arkansas is not affected, but in the 
interstate revenues the mileage allowance is excessive by 11 miles on each ton, 
and a like exeess of 2% miles for each passenger. * * * The 31 cents al- 
lowance on freight and the 5 cents allowance on passenger are merely com- 
puted from the baslng data that the Company used, to show the error in the 
method. * * * In other words, the 31 cents was not intended to be con- 
sidered as a correct terminal allowance of revenue, but was merely computed 
to illustrate the correctness of tbe method." 

Again, in reply to the question : 

"If you based that [referring to the allowance of the terminal being ex- 
cessive] upon the proposition that the application of that to the traffic units 
of the entire System, would it exceed the total expenses of the System?" 

— he replied : 

"That would dépend upon the aecuracy of the Company's statistician as to 
the freight and passenger, and freight one mile and passenger mile, but we see 
no reason to question that. Q. Assuming they are correct, then that is your 
opinion? A. Yes, sir. Q. What effect do thèse changes in the interstate reve- 
nue, as illustrated by the examinations you hâve given, hâve upon the intra- 
state retenues in Arkansas? A. None whatever. Q. Don't you know that the 
passengers and tons were not used [by the Company] in any way to divide be- 
tween Une and terminal? A. Apparently this exhibit [referring to Exhibit, 6 
of the Company] so shows. Q. And do not the exhibits based on Exhibit 1 
also show that? A. I présume so. I hâve not examlned them for that par- 
tlcular point, and I don't remember. Q. Assuming they do, were the pas- 
senger and tons used in dividing between Une and terminal? A. I think not. 
Q. Would not the reconstructive costs of ascertaining under your method ex- 
ceed the actual cost if it cost more to earn a dollar in the state of Arkansas 
than on the entire line as a matter of actual fa et? A. It would." 

It theref ore appears from the téstimony of the accountants for both 
sides that this différence in the terminal figures has no relation what- 
ever to the ultimate correctness of the Company's exhibits or to the 
equating proportions used by the Company to give effect to its new 
formula, so far as the State is affected, while Mr. Simson's formula 
would resuit in increasing the Company's showing of cost charged to 
the intrastate business in Arkansas. 

To review ail the évidence, which is quite voluminous, would serve 
no usef ul purpose. In fact, the court has set out more of the téstimony 
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than îs necessary in this case. The court had the benefit of the able 
arguments of counsel, which lasted almost tvvo weeks ; they were taken 
down stenographically and furnished to the court in typewritten form ; 
the évidence was reduced to writing in splendid form, and an index of 
every subject furnished the court. The, testimony, as well as the argu- 
ments, bave, after arranging them on each subject, been read and re- 
read with the greatest care, and every part of it, although not referred 
to herein, carefully considered, and the conclusion reached that the 
formula used by the Company in the présentation of this case, allocat- 
ing the cost of inter and intra state freight and passenger business of 
the road in the state of Arkansas, according to its use, enabled it to 
détermine the tacts as near correctly as a matter of this kind can be. 
Upon the whole évidence the court finds, omitting for the présent the 
earnings from mail and express, but adding that item later, the average 
annual income and expense of Company's intrastate business in the 
state to be : 

Freight.' Passenger. Total. 

Operating revenue $201,295.63 $400,728.28 $670,023.91 

Operating expenses $268,9S3.42 $317,677.36 $586,660.78 

Total net earnings $ 83,363.13 

The average net earnings from mail and express for a year for the 
entire business in the state, intra and inter state, are $21,075.97; ap- 
portioning them to the intrastate business in the state upon the same 
basis the other net earnings were applied, they add to the intrastate 
net income $5,910.89, making a total of $89,274.02, as the annual net 
earnings from ail intrastate traffic in the state, while charging 3 cents 
per mile for passengers, except during the 18 months when 2Vk cents 
per mile was charged, and the higher rates under the so-called "court 
tariff." 

By adopting the four-year period for averaging the earnings and 
expenses we are able to get a fairer resuit than by merely selecting one 
year, which may be affected by peculiar conditions then prevailing. A 
four-year period, when the years are fairly normal, will reflect more 
accurately the traffic and cost. 

The évidence, based upon an actual investigation of the records, cori- 
ductors' reports, and waybills, ail the passenger and freight earnings 
from intrastate business, without making any allowance for the 2y 2 
cents passenger rate which was used during 18 months, shows the aver- 
age earnings per year from the intrastate traffic would hâve been $114,- 
025.93 less if the rates in controversy had been ' charged. Deducting 
this sum from the net intrastate earnings leaves a déficit on intrastate 
earnings of $24,751.91. 

It is also proper to call attention to the fact that it appears from the 
évidence that in ascertaining the effect of the 2 cents rate, it was 
applied to ail passengers, no déductions being made for children, who 
paid half fare, nor for the lower rates charged to meet compétitive 
conditions from other roads which hâve a shorter line to some of the 
stations of this Company, the well-recognized rule being that the 
shortest mileage between two points establishes the rates for allcom- 
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petitive liries. This is therefore more favorable to the intrastate than 
the real facts warrant. 

What the effect of the 2% cents rate during the 18 months was lias 
not been shown by any of the testimony or exhibits, but it is shown 
that for that part of the year 1913 when the 2 cents rate was in effect 
the différence between the revenue earned from intrastate business in 
Arkansas and what would hâve been earned if the 3 cents rate and 
the "court tariff" had been in force would hâve amounted for a year 
to $140,264.55, or $26,238.62 more per year than for the average of 
the four years which is used by the court in this case. But, in view 
of the results reached, it is immaterial to consider this différence. 

Nor would the percentage of earnings in the state from intrastate 
as well as interstate business, if applied to the intrastate, show a 
resuit which would enable the Company to earn a reasonable return 
on its investment, which, in the opinion of the court, for the reasons 
stated in its opinion in the former Arkansas Rate Cases (C. C.) 187 
Fed. 290, 348, should be 7.5 per cent, in normal years. The net earn- 
ings from ail sources in the state, state and interstate, for the average 
period, are found to be 5.63 per cent, per annum. This leaves out of 
considération the différence in cost between the intra and inter state 
business, which certainly amounts to something, for reasons which 
require but little discussion; the short haul, the more fréquent stops, 
the additional terminal expense, ail add to the expense of the intra- 
state. But, assuming the same percentage of cost for both classes of 
trafhc, intra and inter state, there must still be a déduction for the 
din.inution in the revenue of the intrastate, which would hâve re- 
sulted if the rates sought to be enjoined had been in force. Taking 
thèse into considération, the resuit will be, including the mail and ex- 
press earnings, as follows: The net average annual earnings in the 
state of Arkansas from ail sources were $1,122,463.21 ; the agreed 
validation of the road in thé state is $17,924, 441. (Thèse figures are 
the resu\t of the four years, 1910, 1911, 1912, and 1913 average.) This 
would rrsake a net profit on ail the business in the state of 6.26 per 
cent. Adopting the same bases for the intrastate would make the 

Profit on the valuation of the road in the state assignée! to intra- 
state business $198,249.25 

Deducting the decrease which would hâve resulted if the enjoined 
rates had been charged $114,025.93 

Leaves a net profit from intrastate traffic of $ 84,223.32 

— which is équivalent to 2.65 per cent, on the valuation of $3,166,- 
921, the value of the road in the state allocated to the intrastate 
trafhc according to its use. 

Nor would the resuit differ materially if we accept the figures of 
the State's accountants and apply them to the intrastate business of 
Arkansas, although they are made on the basis of the net earnings of 
the entire System, an assumption without any basis to support it. The 
System traverses six states in addition to the states of Arkansas, Kan- 
sas, Missouri, Oklahoma, Tennessee, Alabama, and Illinois ; the mile- 
age of the entire system is 4,746.32 miles, of which only 597.5 miles 
are in Arkansas, a slight fraction less than 12.58 per cent. The évidence 
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shows that conditions in Arkansas differ very materially from some 
of the other states. Not only is there a différence in grades, bridges, 
embankments, and topographical conditions which add materially to 
the cost of opération, but there is a great différence in the density of 
traffic, which is an important factor in the cost of opération of trains. 
The density of traffic on the entire System, as shown for the year 1913, 
is 663,000 ton miles against 545,000 ton miles on the freight side, and 
97,000 against 75,000 passenger miles on the passenger side in Ar- 
kansas. On the line of the System of this Company between Kansas 
City, Mo., and Ft. Scott, Kan., the density is over 3,000,000 tons to 
the mile, and the average of the entire system is materially reduced by 
reason of less density in the states of Arkansas and Oklahoma. On 
that part of the road a train hauling from 3,000 to 4,000 tons makes 
the same speed as a train in Arkansas hauling 600 tons, and the wages 
of the train crew are pràctically the same in each. While density of 
traffic does not affect revenue per ton mile, it gives greater revenue 
per mile of road. Nor does it make any allowance for the shorter 
hauls in Arkansas than on the entire System. The undisputed évidence 
shows that the average haul of ail freight in Arkansas, as shown b> 
the reports to the Arkansas Railroad Commission for 1913, was 78.85 
miles, and on the entire system 166.21 miles. The average passenger 
haul in this state is 23.66 miles and for the system 43.65 miles. For 
the four months ending December 31, 1907, the ton miles hauled in 
Arkansas was a fraction over 89 per cent, and passengers 81 per cent. 
as compared to the entire line. In 1913 the différence was 19 per 
cent, on freight and 30 per cent, on passengers. This includes inter, 
trans, and intra state traffic. As the intrastate haul in Arkansas of 
freight as well as passenger is much shorter than the inter and trans 
state, the différence in its cost is of course still greater. How this 
traffic density affects the cost of fuel and wages, the two biggest items 
of the cost of transportation, is shown by the Company's Exhibit 55. 
No allowance is made for the extra cost of intrastate, although the 
Company's claim, as hereinbefore stated, is that it is considerably 
more. That it must be more requires no expert's testimony. The more 
fréquent stops and starts, causing damage to the engines and cars; 
the fact that the local trains hâve to do their own switching at ail 
intermediate stations, causing a loss of time, for which compensation 
is made to the train crew; the receipt and delivery of freight in small- 
er lots, which one of the witness for the Company illustrâtes by 
saying : 

"If one ton of freight is handled at one station, and flve tons at another, the 
différence in cost is negligible, but when divided between the entire tonnage 
and mileage, adds considérable to the less. The time taken to load or unload 
five tons will be nothing like five times as much as receiving or unloading 
one ton." 

Many other matters as shown by the évidence, and hereinbefore 
mentioned, contribute to the additional cost of local trains when com- 
pared to the through, which only receive and deliver freight at termi- 
nais in large quantities, with switch engines to do the switching. 
Still, Mr. Simson makes no allowance whatever for them. 
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How seriously the shorter haul affects terminal expenses îs shown 
by an illustration made by Mr. Nay when he says : 

" [f the terminal expense is 30 cents per ton on a haul of 30 miles it will 
make 1 cent a ton for every mile, wliile if the haul is GO miles it will on\y 
ainount to one-half cent a mile." 

This also applies to yard expenses, which are afïected by the ton- 
nage haridled, depending, to a great extent on the density of traffic. 
How thèse expenses vary in différent yards is shown by the évidence. 
The costs in the yards at Fayetteviile and Jonesboro were carefully 
investigated, and it was found that while the rough cost of handling 
each car at Fayetteviile is 14.5 cents, in Jonesboro it is 35 cents, while 
on the entire System it is 23.2 cents, for a five-year period. Only by 
ascertaining the actual cost or expense of each yard in the state can 
the exact cost in the state be found, and this was ascertained by the 
Company during the two-month test period. 

The cost of maintenance of way and structures in Arkansas is 
shown by the uncontradicted proof to hâve been, for the four months 
ending December 31, 1907, $463 per mile, and on the whole system 
$377, and practically the same proportion is found for the years 
1908, 1910, 1911, 1912, and 1913, the greater cost in Arkansas be- 
ing caused by différence of climatic and topographical conditions, 
some of the system being operated over a level country without 
grades, while in Arkansas a large part of it is over river bottoms, 
and another part in a mountainous section. This is shown by Ex- 
hibit 52 of the Company. 

The calculations made by Mr. Simson in his Exhibits Kl and Zl 
are based only on the four last months of five years on the entire Sys- 
tem, while the valuation is that based on the year 1907, the lowest of 
any year and far below the average. By this method he reduces the 
percentage of trame for thèse periods from 36.98 per cent., which it 
actually was, to 36.34 per cent., which it was not in fact. Exhibit O 
of Mr. Simson; is based on a formula spoken of as Mr. Douglas', dis- 
carded in this case because found to be erroneous by Mr. Simson, and 
admitted to be so by the Company's accountant. His Exhibit Jl 
shows the net earnings based on the four last months in 1907 to be 
6.62 per cent.. Exhibit Ml, which is based solely on the last four 
months for the years endedjune 30, 1908, 1910, 1911, 1912, and 1913, 
shows an average profit of 6.89 per cent., or an average of the two 
exhibits of 6.75 per cent. In thèse exhibits, as in ail others of Mr. 
Simson's, no allowance is made, as stated before, for différence in 
cost, taxes, density of traffic, shorter hauls shown to exist in Arkan- 
sas when compared with the entire system, nor any différence in 
cost between state and interstate, but the road in Arkansas is treated 
as part of the entire system, and the assumption acted on that the 
cost is the same on every part of the system, and also for intra and 
inter state business, an assumption wholly unwarranted, and opposed 
to ail the évidence in the case. 

Nor does he make any allowance for decreased earnings, which 
would hâve resulted from the State's rates, sought to be enjoined by 
this action. But adopting'his conclusions that the profit of 6.75 per 
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cent, should be applied to the value of the road in the state of Arkan- 
sas, it would show for the intrastate business net earnings $213,767.- 
16; deduct from this the loss of earnings, if the lower rates which 
were enjoined had been charged, and which should be deducted, 
$114,025.93 a year, there is left a net profit from ail sources, according 
to his calculations, the sum of $99,741.23 from intrastate trame, 
which would make a small fraction over 3 per cent, on the invest- 
ment assigned to intrastate trame, $3,166.921. 

Nor do Exhibits AA and BB of the State, which show, the former 
7.69 per cent, and the latter 8 per cent, net profit on the valuation, 
make any distinction in cost between state and interstate, nor allow 
for the decrease in earnings, which would. hâve resulted irom the 
rates in controversy. But even on that basis, deducting from the 
intrastate the différence between what was earned and what would 
hâve been earned under the lower rates, leaves as a net profit on the 
intrastate business less than 4 per cent. 

The valuations of the road in Arkansas in ail calculations made by 
the court are those agreed on by the State and the Company, and 
are 27 per cent, less than was claimed by the Company, as shown by 
the évidence of its chief engineer before the stipulation as to value 
was made. The reduced valuation was the basis of the exhibits of 
both parties, as amended, and- which were used as évidence at the 
hearing and in this opinion. 

Mr. Simson found an error in the assignment of earnings to 
Arkansas made by the Company for the four months ended Decem- 
ber 31, 1907, amounting to $23,080.62 for that period. This was 
caused by the old formula (Douglas' formula) wherein there had been 
erroneously assigned for the year 1907 $72,107.48 earnings to Ten- 
nessee which sh'ould hâve been assigned to Arkansas. The error is 
admitted, but it only applied to the four-month period in 1907, whjch 
is not included in the four-year period used by the court in its calcu- 
lations, and therefore does not affect them. The learned counsel for 
the State, in the argument, stated that the court's attention is called 
to it, not on account of its effect on the resuit, but to show the error 
of trying to take one period and transpose it to another. 

Claims of other errors in the Company's statistics hâve been care- 
fully considered by the court, but found to be not sustained by the 
évidence, or so insignificant in amount that they could not afïect the 
final resuit to the extent of Vioo of 1 per cent. 

A matter of surprise to the court in this case is the fact that the 
only charge for dépréciation made by the Company is one-fourth of 
1 per cent, a year on locomotives and rolling stock, and nothing what- 
ever for dépréciation of the embankments, ties, rails, bridges, sta- 
tions, platforms, and property other than locomotives and rolling 
stock. In the court's opinion this one-fourth of 1 per cent, a year al- 
lowed for dépréciation of rolling stock is wholly insufficient, as it 
would indicate che life of the rolling stock to be 400 years, certainly 
too small, no matter how well kept. But there being no proof of any 
dépréciation except this one-fourth of 1 per cent, none other has 
been allowed or considered by the court. 
222 F.— 36 
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In view of the conclusions reached by the court, and what was de- 
cided in the Minnesota Rate Case in relation to the Minneapolis & 
St. Louis R. R. Co., 230 U. S. 469-473, 33 Sup. Ct. 729, 57 L, Ed. 
1511, and Norfolk & Western Ry. Co. v. Conley, 236 U. S. 605, 35 
Sup. Ct. 437, 59 L. Ed. , it is unnecessary to make any other spé- 
cial findings than those made, or to divide between freight and pas- 
senger traffic, as the court finds that the rates enjoined yield no profit 
whatever on the intrastate business, but, on the contrary, show a 
loss. 

As no claim was made for the State, and no évidence whatever 
introduced to show that the road is not properly and economically 
managed, or that it was not built to meet a public demand, or what 
may properly be called a public necessity, the court has assumed that 
there was no ground for such daims, as otherwise they would hâve 
been charged by the able counsel for the State, and évidence to 
sustain them introduced. 

The plaintiff is entitled to a decree making the temporary injunc- 
tion perpétuai. 

As conditions may change in the future, which would justify the 
State to put in force the rates now enjoined, the court will retain 
jurisdiction of the cause, so that the State may apply for further 
orders to meet the changed conditions, if desired. 



MTJDGE et al. v. McDOUGAL, Tax Collector. 
(District Court, E. D. Arkansas, E. D. April 29, 1915.) 

1. Taxation <§=»608— Remédies fob Wrongful Enforcement — Injunction. 

Kirby's Dig. Ark. § 7180, providing for the recovery of taxes erroneously 
assessed, not referring to overvaluation of the property taxed, but only to 
jurisdictional defects, and being a less adéquate remedy than an injunc- 
tion, does not provide such an adéquate remedy at law as will preclude 
enjoining the collection of a tax based upon a systematic overvaluation 
of railroad property. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241; 
Dec. Dig. ®=»60&] 

2. Taxation <§=608 — Collection — Remédies fob Wbongful Enforcement— 

Injunction. 

A court of equity may enjoin the collection of a tax based upon a 
systematic overvaluation of railroad property, both by gênerai law and 
especially in view of Const. Ark. art. 16, § 13, and Kirby's Dig. Ark. § 
3960, providing that an injunction may be granted to restrain illégal tax 
assessments. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; Dec. 
Dig. @=608.] 

3. Courts <§=371 — Fedebal Courts — Enfobcement of Rights undee State 

Law s. 

Where a state statute créâtes or provides a new right cognizable in 
equity, the national courts will enforce it. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-976; 
Dec. Dig. <s=»371.] 

^=»For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Taxation e§=»476 — Assessments — Boards or Equalization. 

Where a state statute limited the session of county boards of equaliza- 
tion to the period between the second Monday in September, and the meet- 
ing of the county court on the fourth Monday in October of each year, a 
board of equalization became functus officio after such date, and could 
not thereafter reduce assessments of property in the county. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 845-S49; Dec. 
Dig. «=5476.] 

5. Taxation @=>60S — Levy and Assessment — Discrimination. 

Where the Arkansas tax commission had assessed the property of rail- 
road corporations on a basis of 50 per cent, of their actual value in con- 
formity with the customary assessments upon ail other property, a ré- 
duction by a county board of equalization in the assessments on ail the 
property in the county, except tbat of the railroads, of 50 per cent., and 
the issuance of a warrant to the collecter authorizing him to collect on 
that basis, while the taxes charged to the railroads remained as before, 
was a discrimination, authorizing an inj miction against collecting the tax. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241; 
Dec. Dig. <§=608.] 

6. Taxation <§=468 — Assessment — Réduction. 

Under Kirby's Dig. Ark. §§ 6899, 6906, reqniring ail taxable property to 
be listed aud valued as of June lst of each year, a county board of 
equalization cannot reduce assessments on the ground of dépréciation in 
value of property subséquent to that date. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. § 837 ; Dec. Dig. 
<g=>168.] 

7. Taxation ®=>611 — Collection — Injunction — Railroad Property. 

That Laws Ark. 1911, p. 233, approved May 4, 1911, requires the prop- 
erty of railroads in the state, excepting buildings and side tracks, to be 
assessed as a unit, was no obstacle to an inj miction against the collection 
of a tax by a county tax collecter, based upon an assessment of the prop- 
erty of a railroad at 50 per cent, of its actual value, while ail other prop- 
erty in the county was assessed at 25 per cent, of its actual value. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1242, 1245-1257 ; 
Dec. Dig. ®=>611.] 

In Equity. Bill for injunction by Henry U. Mudge and Jacob M. 
Dickinson, receivers of the Chicago, Rock Island & Pacific Railway 
Company, against J. F. McDougal, Tax Collector of St. Francis Coun- 
ty, State of Arkansas. On application for temporary injunction. In- 
junction granted. 

The plalntilïs seek by this proceeding to enjoin the défendant, as tax col- 
lector of St. Francis county, state of Arkansas, from collecting or attempting 
to collect taxes on the property of the railway company on a basis of more 
than 50 per cent, of the assessment as shown upon the tax books. The al- 
légations in the bill are that under tbe laws of the state of Arkansas a com- 
mission, known as the Arkansas tax commission, evists. whose duty it is to 
ascertain each year the value of ail property of railroads and other corpora- 
tions, includiug, so far as railroads aie i_uin.ei'..ea, uatts, roiiing stoc'K, vva- 
ter and wood stations, passenger and freigut dépôts, offices, furniture, and ail 
other property, real and Personal, owued by each railroad running through or 
in the state of Arkansas; that after ascertaining the value of such property 
the commission is directed to appraise the san.e, aud before the lst day of 
Seutenil er each year to certify to the assessor of each county in which said 
railroad is located the value of so mucli of s:id railroad tracks and other 
property as is located in that county, whereupon the assessor of each county 
Is required to list and assess the railroad property in said county in accord- 
ance with the certificate of the tax commission ; that on or about the lst day 

(g^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of September, 1914, the Arkansas tax commission, acting under and in pur- 
suance of the authority of law, ascertained the value of the railroad property 
of the plaintifEs located in St. Francis county to be $2,279,358; that at and 
prlor to the time of making and certifying out said assessment by tbe tax com- 
mission it had been the custom of the assessor of St. Francis county, as well 
as the assessors of ail other counties in the state, to assess ail property other 
than railroad property, for the purpose of taxation, at 50 per cent, of ita 
actual value, and the tax commission therefore made the assessment of plain- 
tiff s railroad property for the year 1914 at 50 per cent, of its actual value, 
and certified the same to the proper offlcer of St. Francis county as of the 
value of $1,139,679 for said county, and the property was thereupon placed by 
the assessor of said county upon the assessment books of said county at said 
sum of $1,139,679 ; that af ter the assessment had been certified by the Arkan- 
sas tax commission, and extended upon the tax books of St. Francis county, 
the board of equalization of said county on the 28th day of October, 1914, di- 
rected the county clerk of said county to niake a réduction of 50 per cent, in 
the assessment of ail property of St. Francis county, real and Personal, ex- 
cept that of railroads and ail other corporations, which were assessed by the 
state tax commission, which said réduction was by the county court of said 
county approved, and thereupon the county clerk, in making out the tax rolls, 
carried out the instructions of said board of equalization of St. Francis county, 
and made the réduction of 50 per cent in the assessment of ail the property of 
said county except that of railroads and other corporations whose assessment 
is made by the state tax commission ; that as a resuit of said action of the 
board of equalization of said county, and of the county clerk in making out 
the tax books, ail the property in said county subject to taxation, except rail- 
road property, is assessed for the year 1914 at not more than 25 per cent, of 
its actual value, while the property of the plaintiffs in that county is assessed 
for taxation for the year 1914 at 50 per cent, of its actual value; that said 
assessment of plaintiffs' property, and the attempted collection of taxes 
thereon, is in violation of article 16, section 5, of the Constitution of Arkan- 
sas, and also section 1 of the fourteenth amendaient to the Constitution of the 
United States; that the défendant, as tax collector, is demanding of the 
plaintiffs the payment of the taxes in full upon said assessment, and threat- 
ens to return the property of plaintiffs as delinquent and subject it to the 
penalties provided by law ; that the plaintiffs are willing and ready to pay 
ail just and légal taxes upon such valuation as may be. légal and just and 
equal and uniform with the valuation placed upon other property in said 
county ; that if it be assessed on a uniform basis with other property in said 
county it would be assessed at 25 per cent, of its actual value, as ascertained 
by the Arkansas tax commission, which would be $569,840, and it offers to 
pay the défendant the full amount of the taxes based upon such valuation. 

Thos. S. Buzbee, of Little Rock, Ark., for plaintiffs. 
James P. Clarke, of Little Rock, Ark., for défendant. 

TRIEBER, District Judge (after stating the facts as above). This 
cause came on for hearing on the application of the plaintiffs for a tem- 
porary injunction, and was heard on the complaint, certified copies of 
the action of the board of equalization, and the testimony of Hon. F. 
E. Brown, one of the members of the Arkansas tax commission. 

[1] Counsel for the défendant objects to the jurisdiction of this 
court, sitting as a court of equity, to grant any relief, claiming that 
there is a complète and adéquate remedy at law given by section 718G 
of Kirby's Digest. That section provides: 

"In case any person has paid or may hereafter pay taxes on any property, 
real or Personal, erroneously assessed, upon satisfactory proof being adduced 
to the county court of the fact, the said court shall make an order refunding 
to such person the amount of the county tax so erroneously assessed and paid, 
and, upon production of a certified copy of such order to the auditor, he shall 
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draw his warrant on the state treasurer for the amount of state tax erro 
neously assessed and paid. Such warrant shall be paid out of the appropria- 
tion to pay moneys arising from the erroneous assessment and collection of 
taxes. But in case there shall be no appropriation, or the appropriation shall 
hâve been exhausted, then the auditor shall issue a certificate of indebtedness 
therefor." 

This objection is untenable for several reasons. That section, as 
construed by the Suprême Court of Arkansas, applies only if the er- 
roneous assessment is caused by a defect that is jurisdictional in its 
nature, and does not ref er to the judgment of the assessing officers in 
fixing the amount of the valuation of the property. As stated in Clay 
County v. Brown Lumber Co., 90 Ark. 413, 420, 119 S. W. 251, 254: 

"If the property paid on was exempt from taxation, or if the property was 
not located in the county, or if the tax was invalid, or if there was any clear 
excess of power granted, so as to make the assessment beyond the jurisdic- 
tion of the assessing officer or board, then the provisions of Kirby's Digest, § 
7180, give the owner a remedy for a refunding of such taxes thus erroneously 
paid. But a remedy is not given by this section to the party.aggrieved by 
reason only of an excessive assessment or overvaluation of his property." 

[2] Aside from this, the Constitution as well as the statutes of Ar- 
kansas expressly provide that an injunction may be granted to restrain 
illégal and unauthorized taxes and assessments by county, city, or 
other local boards or officers. Section 3966, Kirby's Digest; article 
16, § 13, Constitution of Arkansas. The latter provides: 

"Any citizen of any county, city or town may institute suit in behalf of him- 
self and ail others interested, to protect the inhabitants thereof against the 
enforcement of any illégal exactions whatever." 

Section 3966 of Kirby's Digest provides : 

"The judge of the circuit court may grant injunctions and restraining orders 
in ail cases of illégal or unauthorized taxes and assessments by county, city 
or other local tribunals, boards or officers." 

The Suprême Court of Arkansas, in construing thèse provisions of 
the Constitution and statute, has uniformly held that by the provision? 
thereof chancery courts hâve the power to inquire into the validity of 
ail taxes and assessments, and to enjoin the collection thereof when 
found invalid. Vaughan v. Bowie, 30 Ark. 278; Brodie v. McCabe, 
33 Ark. 690 ; Cole v. Blackwell, 38 Ark. 271 ; St. L. S. W. Ry. Co. 
v. Kavanaugh, 78 Ark. 468, 96 S. W. 409 ; Little Rock v. Barton, 33 
Ark. 441 ; Dreyfus v. Boone, 88 Ark. 353, 114 S. W. 718; Merwin v. 
Fussell, 93 Ark. 336, 124 S. W. 1021. 

[3] Where a statute of a state créâtes a new right, or provides a 
new right cognizable in equity, the national courts will enforce that 
right. Cummings v. National Bank, 101 U. S. 153, 157, 25 L. Ed. 903; 
Darragh v. H. Wetter Mfg. Co., 78 Fed. 7, 23 C. C. A. 609 ; U. S. 
Mining Co. v. Lawson, 134 Fed. 769, 67 C. C. A. 587, affirmed 207 
U. S. 1, 28 Sup. Ct. 15, 52 L. Ed. 65; Brun v. Mann, 151 Fed. 145, 
80 C. C. A. 513, 12 L. R. A. (N. S.) 154. Besides, as stated in Atchi- 
son, T. & S. F. Ry. Co. v. Sullivan, 173 Fed. 456, 97 C. C. A. 1, of a 
statute of Colorado like section 7180: 

"But, even if it be conceded that this section is applicable, the remedy is not 
as adéquate as an injunction." 
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Nor would the rule be différent, even in the absence of such provi- 
sions as are found in the Constitution and statutes of Arkansas, as has 
been determined a number of times by the United States Circuit Court 
of Appeals for this Circuit. In Atchison, T. & S. F. Ry. Co. v. Sul- 
livan, supra, the court said : 

"A systernatic and intentional under or over assessment of one or more 
classes of property in violation of the lavv, whereby one or more classes of 
property is to be tuade to bear an nndue proportion of the burden of taxation, 
présents a good cause of action for relief from the payment of the uujust part 
of the proposed tas." 

Numerous authorities are cited to sustain the conclusion reached. 
This principle was reaffirmed by that court less than a year ago in 
Wells Fargo & Co. v. Johnson, 214 Fed. 180, 130 C. C. A. 528, and 
Lacy v. McCafferty, 215 Fed. 352, 354, 131 C. C. A. 494. This is_the 
rule established in Cummings v. National Bank, 101 U. S. 153, 25 L. 
Ed. 903, and folio wed since then by ail the national courts. 

[4] It is next contended that the action of the board of equalization 
was absolutely void, for the reason that the statute limits the sessions 
of the county boards of equalization to the period between the second 
Monday in September and the meeting of the county court on the 
fourth Monday in October, and any action taken by the board of 
equalization after that time is absolutely void ; that the fourth Mon- 
day in October, 1914, was October 26th, and as the action of the board 
of equalization, reducing the assessment of the property in the county 
50 per cent, was taken on October 28th, its action was therefore, it is 
claimed, a nullity. That the board of equalization had become functus 
officio before October 28th is the proper construction of the statute. 
Waters-Pierce OU Co. v. Roberts, 96 Ark. 92, 131 S. W. 205. 

[5] But the allégations in the complaint go further, and allège that 
in conformity with the action of the board, the county clerk, in making 
out the tax books, did reduce the assessments on ail the property in 
that couiny. except that of the railroads, 50 per cent., and the warrant 
to the colïcctor only authorized him to collect taxes on that basis of 
valuation, lhat is, on 25 per cent, of the actual value of the property, 
while the taves charged to the plaintiffs' property, and to be collected 
by the def 'idant, unless restrained, is on the basis of 50 per cent, of its 
actual v; Ive, a discrimination clearly entitling plaintiffs to relief, if a 
court h;s the power to grant it. 

[6| h is also claimed on behalf of the défendant that by reason of 
the ce;,,i - -s in that county and other counties of the state of Arkan- 
sas, wl '• . iixipal product is cotton, the value of property had de- 
creased ; y 50 per cent, since the assessment was made by the as- 
sessor. \ ; • the law requires to be made as of June each year. But 
as the si; ics of the state require ail property to be listed and valued 
as of hue lst each year (sections 6899 and 6906, Kirby's Digest), a 
depreci'-' :; of value at a later date cannot be taken into considération 
by the . •■■! of equalization. Besides, if the values of ail other prop- 
erty of i.ntity. real and personal, decreased to such an extent, is 
the \"<!.-. 'c property of railroads not also affected by it? Evi- 
dent 'v '' .ird of equalization was of that opinion, for in the order 
makiiis; . ■. réduction it is stated: 
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"Except that of the railroads and other corporations which are assessed by 
the state tax commission, because that commission has sole jurisdiction 
thereof." 

This clearly shows that the only reason the board did not reduce the 
railroad assessment was that it had no jurisdiction to do it; the state 
taxing board having exclusive power to assess that species of property. 

[7] The most serious objection raised on bebalf of the défendant 
is that the laws of Arkansas require the property of railroads in the 
state to be assessed as a unit. Act 251, Session Acts of 1911, p. 233, 
approved May 4, 1911, contains, among other provisions: 

"Sec. 12. * * * In valuing the property of every railroad the commis- 
sion sliall take into considération the entire railroad, whether ail or only a 
part of it is in this state. 

"Sec. 13. The commission shall détermine in the case of each railroad it 
assesses the value per mile of the main track, the value per mile of the side 
track, turnouts, the value of each building and the value of the average stock 
of materials, including machinery and repair shop stores, timber, ties and rails 
carried the next year next preceding the year the assessment is made and the 
value per mile of the rolling stock owned by the road at assessing time. For 
the purpose of finding the value of the rolling stock of railroads in this state 
the commission shall take the total value as stated in the schedule of the 
rolling stock of each of the respective railroads of this State flled and pre- 
pared in accordance vvith the requirements of this act, and divide the same 
by the number of miles in the entire length of such railroad and the resuit 
shall be the value per mile of the rolling stock of such railroad for purposes 
of taxation, and the value per mile of such rolling stock so ascertained shall 
be multiplied by the number of miles or fraction of miles thereof lying and 
being in any county, and the product thereof is the sum to be taxed in such 
county. 

"Sec. 14. The buildings and side tracks of railroads shall be assessed as 
real estate, and each building or side track shall be assessed in the incor- 
porated town or district where located. Main track shall also be assessed as 
real estate, and it shall be apportioned for assessment and taxation betvveen 
the several towns and school districts through which the railroads run ac- 
cording to the actual mileage in each town and district. Rolling stock shall 
be assessed as Personal property, and it shall likewise be apportioned be- 
tween the several towns and districts through which the railroad . runs, ac- 
cording to the actual mileage in each town and district. Materials and stores 
shall be assessed as Personal property in the town or district where located on 
the first Monday in June the year for which the assessment is made." 

"Sec. 18. When the Arkansas tax commission shall hâve ascertained the 
value of the property of any railroad as herein provided or of the companies 
and corporations whose assessment is provided for in section 3 of this act, 
the valuation shall be entered in détail in a record to be kept by the commis- 
sion for that purpose. Before the first day of September of each year it shall 
be the duty of the commission to certify out through its chairman and secre- 
tary to the assessor of each county in which any railroad is located, or other 
company or corporation may be doing business, so inuch of said value as is 
located in said county and in the several districts and towns in said county. 
The assessor shall enter upon the proper records the assessments so certifled 
to him." 

"Sec. 20. The return of the railroad companies and other corporations whose 
assessment is provided for by section 3 of this act, shall not be held to be con- 
clusive as to the value of the property returned, but the Arkansas tax com- 
mission may make such assessment of such property as it may deem just and 
équitable." 

It is therefore claimed that to grant the relief asked in the instant 
case wouid destroy the unit valuation, and therefore is not permissible. 
While the railroad property is required to be assessed as a unit, the 
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buildings and side tracks are required to be assessed in the incorporated 
town or district where located, as provided by section 14 of the act. 

The laws of Colorado on this subject are practically the same as 
those of Arkansas. The state board of equalization is required to as- 
sess the railroad property of each railroad in the state as a unit, and 
to apportion the assessment to the counties of the state on a mileage 
basis. The assessor of each county is required to assess other taxable 
property in his county, and thèse two assessments are placed upon the 
tax list and subjected to the same levies. Thèse Colorado statutes were 
construed in Atchison, T. & S. F. Ry. Co. v. Sullivan, supra, which is 
precisely in point, as the facts were practically the same as in the case 
at bar, that while the state board assessed the property of the com- 
plaining railway company at 55 per cent, of its value, the assessor of 
Bent county assessed other taxable property in that county at not more 
than 25 per cent, of its actual value, and also omitted from his assess- 
ment considérable taxable property in that county, with the knowledge 
and consent of the other county officiais ; that he did so pursuant to a 
rule adopted by the county officers, and did so systematically and in- 
tentionally. It was held that this was an unjust discrimination in tax- 
ation against the property of the complainant, and for that reason the 
railroad company was entitled to an injunction against the collection 
of the taxes in that county, enjoining the collection of that portion of 
the tax which resulted from the illégal discrimination. The opinion 
in that case was delivered by Judge Sanborn and covers the subject so 
fully that but little need be added. 

In Chicago, B. & Q. Ry. Co. v. Board of Commissioners of Atchi- 
son County, 54 Kan. 789, 39 Pac. 1039, the identical question was be- 
fore the Suprême Court of Kansas, the statutes of that state govern- 
ing assessments being practically the same as those of this state, and 
the same conclusion reached as in Atchison, T. & S. F. Ry. Co. v. 
Sullivan. The court said : 

"We do not think the courts are powerless to prevent such a gross discrim- 
ination in the assessment and taxation of property as is shown in this case, 
where one class of property is assessed and taxed at its actual value, and ail 
the other property in the same county is assessed and taxed at only 25 
per cent, of its value. The rule favored in this case pernaits the state and 
the county to eollect from the plaintiff its just share of the public burdeu, and 
prevents the unfortunate conséquences which would resuit if ail the taxes 
levied were declared void. Upon payment to the county treasurer of the 
taxes tendered, or their deposit into the District Court for his use, the plain- 
tiff will be entitled, * * * to an injunction to restraia the collection of 
the illégal excess of the taxes levied." 

To the same effect are Taylor v. Louisville & Nashville Ry. Co., 88 
Fed. 350, 31 C. C. A. 537; Central R. R. Co. v. Mayor, etc., of Ter- 
sey City (D. C.) 199 Fed. 237, affirmed 212 Fed. 76, 128 C. C. A. 532; 
Louisville & Nashville Ry. Co. v. Bosworth (D. C.) 209 Fed. 380. 

If the contention of the learned counsel for the défendant were sus- 
tained, it would bë in the power of the taxing officers of the state to 
discriminate against railroad companies in spite of the constitutional 
provision of Arkansas that: 

"Ail property subject to taxation shall be taxed according to its value, that 
value to be ascertained in such manner as the General Assembly shall direct, 
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inaking the same equal and uniform throughout the state. No one species of 
property from which a tax may be collected shall be taxed higher than another 
Bpeeies of property of equal value." Article 16, § 5, Constitution of Arkansas. 

For if it is within the power of the assessing officers of one county 
to do so, why may not every county through which this railroad or any 
other runs pursue the same course, and thus place upon ail the prop- 
erty of the railroad companies twice as great a burden of taxes as upon 
other property in the same county? That this may not be done has 
been expressly decided in Ex parte Ft. Smith & Van Buren Bridge Co., 
62 Ark. 461, 36 S. W. 1060. In that case it was held : 

"The real property of Crawford county, with few exceptions, was assessed, 
it appears, for 1895, at one-half its market value. The bridge of appellants 
was one of the exceptions. The board refused relief against this wrong, and 
its owner appealed to the county court. Was it ehtitled to relief? It may 
be said that, inasmuch as its property was not assessed above its true value, 
it had no right to complain. But this is not true. It had the right to de- 
mand that no unequal burden be imposed upon it by taxation. * * * The 
Constitution provides that this burden shall be apportioned among them ac- 
cording to the value of their property, to be ascertained as directed by law. 
When, therefore, the property of a few is taxed according to its value, and of 
ail others at one-half its value, then the few are required to contribute double 
their portion of the burden. This is manifestly a wrong, and justice demands 
that it be redressed, whenever it can be done conformably to the laws." 

In the instant case this réduction of assessment was made, not only 
of the real estate in the county, but ail property subject to taxation, 
except the property not within the jurisdiction of the board of equali- 
zation. The undisputed facts in this case show that ail the property of 
St. Francis county, except that of railroads, was assessed at 25 per 
cent, of its value, while that of plaintiffs was assessed at 50 per cent, 
of its value, thus throwing upon it a burden twice as great as upon the 
property of others. 

The plaintiffs are entitled to a temporary injunction, to be granted 
upon condition that they pay ail the taxes due upon an assessment of 
50 per cent, of that made by the Arkansas tax commission, and the ex- 
écution of an injunction bond. 



In re RUSSELL WHEEL & FOUNDRY CO. et aL 

In re DETROIT BODY CO. 

(District Court, E. D. Michigan, S. D. March 29, 1915.) 

No. 2929. 

1. Bankbtjptct <§=63 — Acts of Bankkuptct — Admissions bt Bankrupt — 

"Pbkson." 

Under Bankr. Act July 1, 1898, c. 541, § la (19), 30 Stat. 545 (Comp. St. 
1913, § 9585), defining "persons" as including corporations, except where 
otherwise specifled, and section 3a (Coinp. St. 1913, § 9587), providing 
that acts of bankruptcy by a person shall consist of the acts therein spec- 
ifled, including the admission by the bankrupt in writing of his inability 
to pay his debts and his willingness to be adjudicated a bankrupt on 
that ground, a corporation, though solvent, may make such admission of 

•<J=oFor other cases see same topie & KEY-NUMBE3 in ail Key-Numbered Digests & Indexes 
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its inability to pay its debts and its willingness to be adjudicated a 
bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. <S=63. 

For other définitions, see Words and Phrases, First and Second Séries, 
Person.] 

2. Bankbuptcy <S=j63 — Corporations — Directors — Powers. 

It being the law in Michigan that the board of directors of a corpora- 
tion inay make an appointment for the beneflt of creditors, the board of 
directors of a corporation organized under an act of that state providing 
that corporations so organized shall be controlled by a board of directors 
elected by the stockholders, except when otherwise provided in the arti- 
cles of association, taad power to commit the fifth act of bankruptcy, con- 
sisting of the admission in writing of the bankrupt's inability to pay its 
debts and willingness to be adjudicated a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <®=563.] 

3. Bankbuptcy <®=>63 — Corporations — Directors — Powers. 

The power of the board of director's of a corporation to commit the fifth 
act of bankruptcy, by admitting in writing the inability of the corpora- 
tion to pay its debts and its willingness to be adjudicated a bankrupt, 
dépends upon the powers of the directors under the laws of the state issu- 
ing the corporate charter. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <®=63.] 

4. Bankruptcy <S=65 — Involuntaby Pboceedings — Défenses — Solvency. 

Solvency is no défense to a pétition in bankruptcy charging the fifth 
act of bankruptcy, consisting of the admission in writing of the debtor's 
inability to pay its debts and its willingness to be adjudicated a bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 54, 121 ; Dec. 
Dig. <§=a65.] 

5. Bankruptcy <@=100 — Effect of ADjunicATioN — Dissolution of Corpo- 

ration. 

An adjudication in bankruptcy does not dissolve a corporation or termi- 
nate its existence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 00, 131, 141- 
144 ; Dec. Dig. <®=»100.] 

In Bankruptcy. In the matter of the pétition of Russell Wheel & 
Foundry Company and others to hâve the Détroit Body Company ad- 
judicated a bankrupt. On motion to strike an answer from the files 
and for an order of adjudication. Motion granted. 

Clark, Lockwood, Bryant & Klein, of Détroit, Mich., for petitioners. 
Robert M. Brownson, of Détroit, Mich., for Union Trust Co. 

TUTTLE, District Judge. On March 11, 1915, an involuntary pé- 
tition was filed praying that the Détroit Body Company, a Michigan 
corporation, be adjudicated bankrupt. Aside from formai matters, the 
petitioners allège that they are creditors having provable claims, over 
and above securities held by them, aggregating $15,564.05; that the 
bankrupt is insolvent, and that on March 2, 1915, it committed an act 
of bankruptcy, to wit : 

"While insolvent admitted in writing its inability to pay its debts and its 
willingness to be adjudicated bankrupt on that ground." 

No other act of bankruptcy is alleged in the pétition. 

Within the time required by the rules and practice of the court, the 

<g=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Union Trust Company, receiver of the F. B. Ensley Company, a créd- 
iter of the bankrupt, entered its appearance in opposition to the ad- 
judication, and on March 18, 1915, filed its answer to the pétition. This 
answer allèges that the Union Trust Company, as receiver, is a cred- 
itor of the bankrupt in the sum of $19,784.65. It dénies that the pe- 
titioning creditors hâve claims which are unsecured in the sum of $15,- 
564.05 which are provable, but it fails to deny an indebtedness aggre- 
gating $500 or more. The answer further dénies that the bankrupt 
is insolvent, or that it committed the act of bankruptcy alleged, and it 
asks for the judgment of the court in the premises. 

On March 23, 1915, the petitioning creditors filed their pétition 
herein, asking for an order requiring the Union Trust Company, re- 
ceiver, to show cause why its answer should not be stricken from the 
files and an order of adjudication made. This pétition, so far as ma- 
terial, shows that at the time of the filing of the original pétition for ad- 
judication they caused to be filed with the clerk of the court, as a part 
of the record and proceedings, the original minutes of the meeting of 
the board of directors of the bankrupt corporation, admitting the in- 
ability of the bankrupt to pay its indebtedness and its willingness to 
be adjudicated bankrupt on that ground; that an inspection of the 
court's records would hâve shown to the intervening creditor the pass- 
ing of such resolution by the board of directors. The pétition also 
allèges that the Union Trust Company, receiver, has attached and 
garnished property and money of the bankrupt ; that the bankruptcy 
proceedings were brought to prevent said Union Trust Company, re- 
ceiver, from obtaining a préférence ; and that the intervention of said 
creditor is for the purpose of delay and for no other purpose. 

An order was duly issued requiring the Union Trust Company, re- 
ceiver, to show cause why its answer should not be stricken from the 
files and an adjudication made. The minutes of the meeting of the 
board of directors of the bankrupt corporation show that ail of the 
members of the board waived notice of a spécial meeting called to be 
held March 2, 1915, for the purpose of admitting the inability to pay 
debts and willingness to be adjudicated bankrupt ; that ail of the board 
of directors were présent, and that a resolution was adopted as fol- 
lows : 

"It was therefore moved by Mr. and seconded by Mr. that 

the Détroit Body Company, a Michigan corporation, do admit in writing its 
inability to pay its debts and its willingness to be adjudicated a bankrupt 
on that ground, and that the président and secretary be and the same are 
hereby authorized and empowered to exécute in writing an admission in ac- 
cordance with this resolution," etc. 

This motion was unanimously adopted and signed by the président 
and secretary. 

The Union Trust Company filed its answer to the order to show 
cause, alleging, so far as material to the issues, that its answer should 
not be stricken from the files and an adjudication made: 

(1) Because the Détroit Body Company receiver did not commit the act 
of bankruptcy alleged; that the board of directors of the bankrupt had no 
authority, either under its by-laws or the Michigan laws, under its charter 
or otherwise, to make the admission which constitutes the act of bankruptcy 



572 222 FEDERAL REPORTEE 

alleged; that the stockholders never authorized such action; also that the 
bankrupt is not insolvent. 

(2) Because the Détroit Body Company is a sol veut corporation, and on 
information and belief it allèges that the assets are of the value of $350,000, 
and exceed the liabilities by upwards of $75,000. 

(3) Because on December 22 and 23, 1914, the président of the bankrupt 
corporation made statements to the Bradstreet Company and to R. G. Dnn & 
Co. respectively, that the assets exceeded the liabilities by $112,000 to 8122,- 
000; that the flnancial condition of the corporation is not materially différ- 
ent now than in December, 1914. 

(4) Because the resolution of the board of directors within the purview of 
the bankruptcy law is void and of no binding effect on the corporation for 
the following reasons : (a) The corporation is solvent. (b) The board of di- 
rectors of a solvent corporation hâve no authority under the Michigan statutes 
to make the admission relied upon. (c) The directors of a solvent corpora- 
tion, being trustées, hâve no right or power to destroy its existence or dispose 
of ail its assets without express authority from the stockholders. (d) The 
directors hâve no authority and no power to dissolve a corporation, except 
in the manner speeifieally provided by law. 

The answer further sets forth that the Union Trust Company, re- 
ceiver, has garnished three banks and two motor car companies, in 
suits in the Wayne circuit court, but dénies that any attachments hâve 
been issued. It dénies that its answer is for purposes of delay. It 
allèges that the cause is at issue, that it is necessary that an appraisal 
of the property of the bankrupt be made, and that the bankrupt be 
required to produce in court its books, papers, and records. 

The answer does not deny that the petitioning creditors hâve claims 
aggregating $500 and upward, over and above ail securities held by 
them, and this question was not presented on the hearing and is there- 
fore not in issue. The pleadings, although lengthy, présent but one 
question for détermination, viz. : 

"May the board of directors of a solvent corporation, organized and doiug 
business under the laws of Michigan, commit the act of bankruptcy deflned 
in section 3a (5) of the Act of Congress relating to bankruptcy, viz., 'admit 
in writing its inability to pay its debts and its williugness to be adjudicated a 
bankrupt on that ground' ? " 

The answer to this question détermines every issue raised by the 
pleading. If the answer be "Yes," then the answer should be stricken 
from the files and an adjudication made. If "No," then a trial should 
be had, if there is any question, other than the légal one, to be deter- 
mined. 

[1] Section la (19) of the Bankruptcy Law defines persons as "in- 
cluding corporations, except where otherwise specified." Section 3a 
of the Bankruptcy Law provides that "acts of bankruptcy by a person 
shall consist," etc. Then follow five distinct acts of bankruptcy, the 
commission of any one of which by a person (and therefore by a cor- 
poration) constitutes a reason for the filing of an involuntary pétition, 
The second and third acts of bankruptcy can be committed only by a 
person (corporation) where it is insolvent within the meaning of section 
la (15). The first, fourth, and fifth acts of bankruptcy may be com- 
mitted by a solvent person or corporation, as well as by an insolvent. 
It necessarily follows that a solvent corporation may "admit in writ- 
ing its inability to pay its debts and its willingness to be adjudicated a 
bankrupt on that ground," and such admission is just and sufficient 
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cause for an adjudication upon the filing of a pétition by the necessary 
creditors and within the period of four months after such admissipn. 
For the purposes of this case it must be conceded, though that fact is 
in no wise determined, that the bankrupt is, within the meaning of 
the Bankruptcy ,Law, a solvent corporation. 

[2] If a solvent corporation rnay commit the fifth act of bankruptcy, 
may its board of directors, if a Michigan corporation, make such ad- 
mission? The détermination of this question involves an inquiry into 
the powers of boards of directors of Michigan corporations, for the 
reason that an admission such as that in question must be an act of 
the corporation. In re American Guarantee & Security Co. (D. C.) 
192 Fed. 405, 27 Am. Bankr. Rep. 640; In re Gold Run Mining, etc., 
Co. (D. C.) 200 Fed. 162, 29 Am. Bankr. Rep. 563. Under décisions of 
the Suprême Court of this state a corporation has power, through 
boards of directors, to make an assignment for the benefit of creditors. 
Covert v. Rogers, 38 Mich. 363, 31 Am. Rep. 319; Boynton v.Roe, 114 
Mich. 401, 407, 72 N. W. 257; Richardson v. Rogers, 45 Mich. 591, 8 
N. W. 526. 

Under section 35 of the act under which the bankrupt is organized 
(Pub. Acts 1903, No. 232) : 

"Said corporation shall be controlled by a board of directors elected by the 
preferred and common stockholders, except when otherwise provided in the 
articles of association or amendments thereto." 

The directors of a corporation, acting as a board, may borrow mon- 
ey for corporate purposes and issue évidences of indebtedness therefor, 
such as bonds or notes, and may secure the same by mortgage on the 
property of the corporation. Détroit v. Gas Co., 43 Mich. 594, 5 N. 
W. 1039; Joy v. Plank Road, 11 Mich. 155-164. 

[3] While the décisions in the various fédéral courts are at variance 
regarding the question at issue, there is a uniformity of opinion that 
the question is to be determined after and f rom a considération of the 
powers t of directors under the laws of the state issuing the corporate 
charter. Black on Bankruptcy (1914) § 145 ; In re Quartz Gold Min- 
ing Co., 157 Fed. 243, 19 Am. Bankr. Rep. 667; Van Emon et al. v. 
Veal, 158 Fed. 1022, 85 C. C. A. 547; In re Home Powder Co. v. Geis, 
204 Fed. 568, 123 C. C. A. 94, 29 Am. Bankr. Rep. 580; In re Riley, 
Talbot & Hunt, 15 Am. Bankr. Rep. 159 (Mich.) ; In re C. Moench & 
Sons Co., 130 Fed. 685, 66 C. C. A. 37, 12 Am. Bankr. Rep. 240 (N. 
Y.) ; In re Rollins Gold & 'S. M. Co. (D. C.) 102 Fed. 982, 4 Am. 
Bankr. Rep. 327; Collier on Bankruptcy (lOth Ed.) 107, 108; Rem- 
ington on Bankruptcy (1910) vol. 3, §§ 44, 167. 

In Re Riley, Talbot & Hunt, supra, Référée Davock, of this district, 
reporting to District Judge Swan upon an involuntary pétition ref erred 
to him, to take testimony and report the findings of fact and his con- 
clusions of law thereon, found as a matter of law that a board of di- 
rectors had authority tô commit the fifth act of bankruptcy and bind 
the corporation by such action. 15 Am. Bankr. Rep. 159. Référée 
Davock's report was approved and confirmed by Judge Swan, and that 
décision has never been again questioned in this district. No décision 
has been made on the question involved by the Circuit Court of Ap- 
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peals of this circuit. This décision settles and détermines the law 
in this district, and would détermine the question without further in- 
qiliry or comment, but for the contention made by the learned counsel 
for the intervening creditor that the rule laid down by Référée Dav- 
ock and approved by Judge Swan is contrary to the cases of In re Bâtes 
Machine Co., 1 Am. Bankr. Rep. 129, 91 Fed. 625 (Judge Lowell), and 
Jn re Quartz Gold Mining Co., supra, a case decided by the Circuit 
Court of Appeals of the Ninth Circuit. 

In Re Bâtes Machine Co., supra, a décision by Lowell, District Judge, 
it is held that under the statutes of Massachusetts governing corpora- 
tions a board of directors may not bind a corporation by its action in 
committing the fifth act of bankruptcy. The opinion is based upon an 
interprétation of the statutes and décisions in Massachusetts that: (1) 
A board of directors cannot make an assignment for the benefit of 
creditors. (2) Section 127 of chapter 157 of the Public Statutes of 
Massachusetts provides that corporations may apply by pétition, signed 
by an officer duly authorized by a vote of a majority of the corpora- 
tors (stockholders) présent and voting at a légal meeting called for the 
purpose, for the initiation of proceedings in insolvency against the 
corporation. Speaking of the above statutory provision, Judge Lowell 
gives his reasons for his opinion as follows : 

"This act of the corporation, thus regulated by statute, seerns to me very 
closely analogous to the expression of the corporate willingness to become a 
bankrupt, required by the Bankrupt Act; and, as the statute provides that 
a corporation shall not be adjudged insolvent upon its voluntary pétition un- 
less that pétition has the authority of the stockholders, it follows that the 
déclaration of willingness to becorae a bankrupt, upon which are based the 
proceedings in bankruptcy, must also be authorized by the stockholders, 
whether those proceedings be in forna voluntary or involuntary." 

Judge Lowell appears also to hâve been led to the conclusion reached 
by him by the further f act that when the décision was made no corpo- 
ration could file a voluntary pétition, and the facts in the case led him 
to suggest that the proceedings were an attempt to évade the provisions 
of section 4 of the Bankruptcy Law providing that corporations should 
not hâve the benefits of the act. 

In Re Quartz Gold Mining Co., 157 Fed. 243, 19 Am. Bankr. Rep. 
667, affirmed by the Circuit Court of Appeals in Van Emon et al. v. 
Veal, 158 Fed. 1022, 85 C. C. A. 547, it was held that, under the powers 
given to boards of directors of corporations by the laws of Oregon, 
a board of directors had no authority to bind the corporation by an 
admission under the fifth act of bankruptcy. It is urged by counsel 
for the intervening creditor that the question hère to be determined 
is ruled by the above décision. In the Quartz Gold Mining Co. Case 
Judge Wolverton bases his conclusion that a corporation may not, 
through its board of directors, commit the fifth act of bankruptcy, 
wholly on the reasoning in the case of In re Bâtes Machine Co. and 
on the provisions of the laws of Oregon governing corporations, viz. : 

"Any corporation organized under the provisions of this chapter » * » 
may, at any meeting of stockholders which is called for such purpose, * * * 
authorize the dissolution of such corporation, and the settling of its business 
and disposing of its property," etc. 
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Judge Wolverton, reviewing the cases of In re Bâtes Machine Co., 
supra, In re Mutual Mercantile Agency (D. C.) 111 Fed. 152, 6 Am. 
Bankr. Rep. 607, In re C. Moench & Sons Co., 12 Am. Bankr. Rep. 
240, 130 Fed. 685, 66 C. C. A. 37, and other cases, concludes that the 
doctrine in Re Bâtes Machine Co. that a corporation which cannot, 
through its board of directors, make a common-law assignment, can- 
not, through such board, commit the fifth act of bankruptcy. The 
opinion of Judge Wolverton was adopted by the Circuit Court of Ap- 
peals, on appeal, as its opinion, and the ruling affirmed. 

On the other hand, many courts hâve decided that a board of di- 
rectors of a corporation may commit the fifth act of bankruptcy and 
bind the corporation by such act. In re Mutual Mercantile Agency, 6 
Am. Bankr. Rep. 607, 111 Fed. 153; In re Moench & Sons Co., 12 
Am. Bankr. Rep. 240, 130 Fed. 685, 66 C. C. A. 37 '; Cresson & Clear- 
field Coal & Coke Co. v. Stauffer, 12 Am. Bankr. Rep. 573, 148 Fed. 
981, 28 C. C. A. 609; In re Peter Paul Book Co. (D. C.) 5 Am. Bankr. 
Rep. 105, 104 Fed. 786; In re Kelly Dry Goods Co. (Wis. D. C.) 
4 Am. Bankr. Rep. 528, 102 Fed. 747; In re M. M. & Co., 1 Am. 
Bankr. Rep. 421, 91 Fed. 630; In re Lisk Mfg. Co. (D. C.) 167 Fed. 
411, 21 Am. Bankr. Rep. 674; Home Powder Co. v. Geis (C. C. A.. 
8th Cir.) 29 Am. Bankr. Rep. 580, 204 Fed. 568, 123 C. C. A. 94. 

A review of ail of the cases sustaining the rule that a board of di- 
rectors may make the admission which constitutes the act of bank- 
ruptcy hère in question would avail little, if anything. The cases ail 
agrée that the board of directors may make such admission if, under 
the laws of the state, they could make an assignment for the benefit of 
creditors and thereby commit the fourth act of bankruptcy. Some 
cases go even further. The différences between the cases from the sev- 
eral districts are theref ore more apparent than real. As previously sug- 
gested, a board of directors of a Michigan corporation may make, or 
authorize the making of a common-law assignment. It follows that a 
board of directors in Michigan, under the reasoning in ail of the ad- 
judicated cases, can commit the fifth act of bankruptcy. 

[4, 5] One other contention by the intervening créditer should be 
considered. It is insisted that the bankrupt in this case is solvent, 
and that a board of directors of a solvent corporation cannot take 
any action to dissolve or wind up the affairs of such corporation, nor 
to destroy its existence or dispose of ail its assets. This contention 
is fully met by the fact that solvency is no défense to a pétition charg- 
ingthe fifth act of bankruptcy (West Co. v. Lea, 174 U. S. 594, 19 Sup. 
Ct. 836, 43 L. Ed. 1098), and also that an adjudication in bankruptcy 
does not dissolve a corporation or terminate its existence. Morley v. 
Thayer (C. C.) 3 Fed. 737 ; Chem. Nat. Bank v. Hartford Dep. Co., 
161 U. S. 1, 16 Sup. Ct. 439, 40 L. Ed. 595. 

I am clearly of thé opinion that, under the laws and décisions of 
Michigan, a board of directors of a corporation may commit the fifth 
act of bankruptcy, the act set forth in the pétition for adjudication. 
There being no question raised as to the facts, and this being the only 
question involved, it follows that the motion to strike the answer 
from the files and for an adjudication of bankruptcy should be granted. 

Orders will be entered in accordance with the foregoing. 
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THE STEAM DKEDGE NO. 6. 
(District Court, S. D. New York. March 2, 1915.) 

1. Shipping <®==>203 — Limitation of Liability— Constitution ality or Stat- 

ute. 

Const. IL S. art. 3, § 2, providing that the judicial power of the United 
States shall extend to ail cases of admiralty and maritime jurisdiction, 
authorizes Congress to vest a court of admiralty with jurisdiction of ail 
cases of injuries by vessels or those in charge of their navigation, whether 
maritime or nonmaritime, and Rev. St. § 4283, amended by Act June 26, 
1884, c. 121, § 18, 23 Stat. 57 (C'omp. St. 1913, §§ 8021, 8028), limiting the 
liability of owners for losses sustained or acts committed without their 
privity or knowledge, although as construed by the Suprême Court it 
extends to nonmaritime torts, is within such authority and constitu- 
tional. 

[Ed. Note. — For other cases, see Shipping, Cent. DIg. § 637 ; Dec. Dig. 
<S=>203.] 

2. Navigable Waters <§=>19 — Gas Main Aceoss River— Lawfulness of 

Structure— "Public Place." 

Under Laws N. Y. 1886, c. 248, giving the right to lay gas mains in 
streets, avenues, squares, and public places Harlem River is a "public 
place," and a gas main laid therein by authority of the city, and which 
does not interfère with navigation, is a lawful structure. 

[Ed. Note. — Por other cases, see Navigable Waters, Cent. Dig. §§ 59-63, 
67-72 ; Dec. Dig. <S=>19. 

For other définitions, see Words and Phrases, First and Second Séries, 
Publie Place.] 

3. Navigable Waters <3=>16 — Navigable Portion op River— Silt. 

Silt and soft mud settled on the solid bottom of a river are a navigable 
part of the river. 

[Ed. Note. — For other cases, sée Navigable Waters, Cent. Dig. §§ 43-49, 
51-53 ; Dec. Dig. ©=>16.] 

4. Shipping <S=>81 — Liability of Vessel Owner — Injury to Submarine 

Structure by Dredge. 

The owner of a dredge, which, while dredging Harlem River, broke or 
iujured a gas main laid on the bottom of the river with her spuds, held 
not liable therefor, on the ground that neither the owner nor master 
knew of the présence of the main, nor did they hâve reasonable notice 
to put them on inquiry. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 341, 344, 345, 
347; Dec. Dig. <g=»81.] 

- In Admiralty. Proceeding by the R. G. Packard Company, owner 
of Steam Dredge No. 6, for limitation of liability, wherein the Standard 
Gaslight Company is claimant. Pétition granted. 

Alexander & Ash, of New York City, for petitioner, 
Shearman & Sterling, of New York City, for claimant. 

HAZEL, District Judge. This is a proceeding by the R. G. Packard 
Company, as owner of Dredge No. 6, for limitation of liability, where- 
in an answer has been interposed by the Standard Gaslight Company, 
asserting a claim for damages to a gas main negligently caused by peti- 
tioner. Prior to the filing of the pétition, an action at law had been in- 
stituted by the Standard Gaslight Company to recover damages, which 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & IndexeF 
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action was enjoined in this proceeding, and monition issued requiring 
appearance and proof of claim, as provided by admiralty rule 56 of 
the Suprême Court. While the dredge in question, which was 112 
feet long and 36 feet 10 inches wide, was engaged in dredging material 
f rom the Harlem River at Lincoln avenue in the borough of the Bronx, 
near a water-front dump of the street cleaning départaient of the city 
of New York, a 20-inch gas main in the bed of the river, owned and 
used by claimant to supply gas to its customers, was severely crushed 
and broken. 

Before passing to the merits on the question of négligence on the 
part of the petitioner, several preliminary objections to the right to 
limit liability will first be considered. Claimant contends that the in- 
jury was not caused, as provided by section 4283 of the Revised Stat- 
utes of the United States, amended by section 18 of the act of June 
26, 1884, without the privity and knowledge of the owner, and that 
therefore there can be no exemption from liability; but I think this 
objection is not sustained by the évidence. Although Clark, the peti- 
tioner's superintendent, directed the dredge to the locality where the 
dredging was done, and gave notice prior thereto at the départaient of 
docks and ferries of the petitioner's intention to begin dredging, yet 
his entire connection with the work was prior to the actual dredging 
opération, which, as the évidence shows, was in the immédiate charge 
of the master and crew. Neither Clark nor the owner was on board 
the dredge when the gas main was broken, and, if there was négligence 
in lowering the spuds of the dredge, such négligence was attributable 
to the master and crew, and not to the owner or superintendent. In re 
Rapid Transit Ferry Co. (D. C.) 124 Fed. 786. 

The assumption that the négligent lowering of a spud of the dredge 
was not the proximate cause of the injury, and that there were prior 
acts of négligence by the superintendent, as, for example, the failure 
to notify the proper départaient of the intention to begin dredging, 
which were imputable to the petitioner, is likewise not sustained by the 
évidence, for the witness Trout testified that as engineer of the 
départaient of docks and ferries he had charge of ail dredging opéra- 
tions in the municipality, and that, at Mr. Clark's request to notify 
représentatives of submarine structures that he would begin dredging 
at a specified time, he notified certain companies and interests owning 
submarine structures at the point of dredging, but that he did not 
notify the claimant, as he did not know of the existence of a gas main 
in the bed of the river at that place. There is nothing to show that 
Clark knew of the gas main in question, or knew that his notice of in- 
tention to begin dredging should hâve been given to the department of 
water supply, which is claimed, under the city charter, to hâve direct 
control over gas mains in streets and public places. Clark was not 
chargeable with négligence for placing reliance on Trout's statement 
that he would notify interested parties ; nor was there, in my opinion, 
such privity and knowledge on the part of the petitioner as to bar limi- 
tation of its liability. Richardson v. Harmon, 222 U. S. 96, 32 Sup. 
Ct. 27, 56 L. Ed. 110; see also The San Pedro, 223 U. S. 365, 32 Sup. 
Ct. 275, 56 L. Ed. 473, Ann. Cas. 1913D, 1221. 
222 F.— 37 
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[1 ] It is next contended that the in jury to the gas main was not due 
to a maritime tort, and that therefore section 4283 et seq. of the Re- 
vised Statutes do not apply, and this court is without jurisdiction. I 
am relieved from extensively examining into this contention by the 
décision of the Suprême Court in Richardson v. Harmon, supra, where- 
in it was held that under section 18 of the act of June 26, 1884, an 
addition to section 4283 of the Revised Statutes, owners of vessels 
may limit their liability arising from nonmaritime torts, and such pro- 
ceeding by the owner is in its nature exclusive of any separate action 
on account of the ship. This was a radical departure from section 
4283, which concededly applies only to maritime torts. Counsel urges 
that Congress had no power to extend the admiralty jurisdiction to 
nonmaritime torts, and that considération should specially be given that 
point as in the Richardson Case the question of the constitutionality of 
section 18 was not presented ; but I do not think there is any doubt of 
constitutional power to extend the act to nonmaritime torts. I believe 
that a proper construction of article 3, § 2, of the fédéral Constitution, 
which provides that judicial power shall extend to ail acts of admiralty 
and maritime jurisdiction, includes the right of Congress to vest a 
court of admiralty with jurisdiction of ail injuries caused, without the 
privity or knowledge of the owner, by the négligence of the vessel or 
those having charge of her navigation. Butler v. Boston & Savannah 
Steamship Co., 130 U. S. 527, 9 Sup. Ct. 612, 32 L. Ed. 1017. 

Counsel also says that, under the interstate commerce clause, section 
18 of the act of June 26, 1884, cannot be sustained, as it would seem to 
apply equally to interstate and intrastate commerce, and asserts that 
the dredge in question was not engaged in interstate commerce. This 
contention however is unpersuasive, for though the dredge had no 
motive power, and was not engaged in the transportation of property 
from one state into another, she nevertheless was used at the time of 
the mishap in deepening the waterway for vessels engaged in interstate 
commerce and was carrying her machinery from place to place, and 
was therefore subject to maritime liens and risks. North American 
Dredging Co. v. Pacific Mail S. S. Co., 185 Fed. 698, 107 C. C. A. 620. 

[2] The next question is whether the gas main was a lawful struc- 
ture. It is unnecessary to examine the many authorities cited on both 
sides of this proposition. I do not doubt that the Standard Gaslight 
Company had a right to lay its mains through streets and public places 
for the purpose of conducting gas from one point to another in the city 
of New York. By chapter 248 of the Laws of 1886 is conveyed the 
right to lay mains in streets, avenues, squares, and public places ; and 
a reasonable interprétation of the words "and public places" includes 
the Harlem River, which, under the doctrine announced by the Court 
of Appeals of this state, in the Matter of The City of New York, 168 
N. Y. 134, 61 N. E. 158, 56 L. R. A. 500, was no less a highway than 
any of the public streets of the city. The record discloses that the 
claimant had permission from the proper authorities to lay two 10-inch 
pipes, from the bulkhead at Second avenue across the Harlem River, 
and thence through the bulkhead at Lincoln avenue to the north side 
of the river. Instead of two mains, only one main was laid — a main 
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of obviously greater diameter than that specified in the license or per- 
mit; but such déviation, even though unauthorized, would not in niy 
opinion relieve the petitioner from liability for breaking the main, if it 
were shown that it was broken through the négligent opération of the 
dredge, although such déviation is to be considered upon the question 
of interférence with the reasonable use of the river for navigation. 

[3] At the point of breakage, the gas main was laid 20 feet 8 inches 
below the mean level of the water, sloping down a little towards the 
Manhattan side of the river; but, as the dredging was to be done to a 
depth of 18 feet 6 inches only, I ara disinclined to hold that the gas 
main was unlawfully maintained, or that it was an impediment to navi- 
gation. It was the duty of the claimant to lay its gas main in such a 
manner as to prevent its being struck by vessels navigating the river, 
and to give reasonable warning of its présence either by conspicuous 
signs or some other adéquate means. The évidence shows that the 
main was not imbedded in the river, but was laid on the bottom at a 
point where dredging opérations were more or less frequently required, 
and injury to it from dipper dredges, or the spuds of dredges, was a 
danger winch should hâve been guarded against, either by notice or by 
imbedding it in a trench at the bottom of the river. It is true there 
was much silt and soft mud around on ail sides of the gas main, but 
this was inadéquate to protect it from boats or dredges using the alveus 
of the river, as it is called in Fergusson v. Union S. S. Co., Victorian 
L,aw Reports, 279. It has often'been decided that silt and mud are a 
navigable part of a river, and on this point it will suffice to quote from 
the opinion of Judge Addison Brown in The City of Richmond (D. C.) 
43 Fed. 85. He said : 

"The use by steamers in this harbor of the undefined margin of silt between 
the solid ground and clear water is necessary. Every inch that ean be utilized 
is needed, and should be scrupulously préservée! for the uses of navigation, as 
against ail unnecessary interférence. Any unnecossary interférence with the 
free movements of vessels is, in my judginent. an 'obstruction to navigation,' 
within the meaning and intent of the act of Congress." 

See, also, Omslaer v. Philadelphia Co. (D. C.) 31 Fed. 354, and Blan- 
chard v. Western Union Tel. Co., 60 N. Y. 510. 

[4] There is much dispute over the questions of whether the break 
in the gas main was due to the careless manipulation of the spuds of 
the dredge by the crew, and whether the petitioner had knowiedge of 
the précise location of the gas main; but it will not be useful to at- 
tempt to harmonize the contradictory testimony on thèse points. The 
évidence bearing thereon, when considered in connection with the sur- 
rounding circumstances, indicates a strong probability that the gas main 
was crushed or broken by contact with one of the spuds of the dredge. 
It is not shown that the appliances for releasing the spuds were détec- 
tive, or that there was failure to exercise ordinary care in lowering 
them, or that the petitioner had knowiedge or notice of the proximity 
of the gas main. 

Testimony was introduced to show that upon the bulkhead on the 
Bronx side of the river, where the main was broken, there was a large 
sign about 7 feet high and 4 feet 6 inches wide, which had painted 
upon it in conspicuous black lettering the words, "Warning. Cables 
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Crossing. Do not Anchor ;" and another sign which had painted upon 
it the words, "Water Main Crossing. Don't Anchor;" while on the 
Manhattan side of the river, about 547 feet from where the dredging 
occurred, there was a sign 5 feet 10 inches high by 2 feet 10 inches 
wide, placed on the elevated railway structure, bearing the words, 
"Pipe Crossing. Don't Anchor." The witnesses Wang and Driscoll, 
pilots of boats navigating the Harlem River and thoroughly familiar 
with the locality in question, testified that the last-mentioned sign could 
be observed for only a short distance going down the river, and could 
not be seen. at ail from the Bronx side, because of obstructions on the 
opposite bank, and that it was weather-beaten, and the lettering not 
clearly legible. Such signs did not, in my opinion, sufficiently apprise 
the master of the dredge of the présence or précise locality of the gas 
main in question, and were principally to prevent anchoring in their 
vicinity. 

The présence of représentatives of several concerns maintaining 
submarine structures at this point in the river, whose duty it was to 
warn the dredge whenever she came near such structures, while pcr- 
haps not relieving the master of the dredge from taking notice of the 
signs, nevertheless tended, I think, to create a presumption that the 
owners of ail submarine structures were représentée!, and would 
admonish him of danger to their property. Indeed, the master of the 
dredge testified that it was customary for the said représentatives, and 
one Spooner, an officiai from the départaient of docks and ferries, to 
prompt him to cease opérations whenever the dredge came too close to 
such submarine structures, and to renew them when the water pipes or 
cables were cleared. 

It is next contended that in breaking the main the master committed 
a trespass, and is liable, even though négligence is not proven, and 
many cases are cited in support of this view; but thèse adjudications, 
assuming the question open for considération by this court, for no 
claim of trespass has hitherto been made herein, do not, I think, apply 
to the facts under considération. 

Other propositions are put forth, namely, that there can be no right 
to limit liability where there is but a single claim filed against the ves- 
sel, that the dredge was not a vessel, and that the tug which towed 
the dredge to the place of dredging should also hâve been surrendered 
by the petitioner; but the contentions made in support thereof are un- 
sound, and do not require spécial attention. 

My conclusion is that the petitioner was without f ault ; that neither 
the petitioner nor the master of the dredge knew of the présence of the 
gas main, or had reasonable notice to put them on inquiry as to its prés- 
ence in the river ; and accordlngly a proper decree relieving the peti- 
tioner from liability for the in jury to the main may be entered, with 
costs. 
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T. B. H ARM S & FRANCIS, DAY & HUNTER v. STERN et al. 
(District Court, S. D. New York. April 15, 1915. On Rehearing, May 3, 1915.) 

1. CONTRACTS ®=>138 — VALIDITT AT LAW — SPECIFIC PERFORMANCE. 

A contract between a music publisher and a composer, which vests in 
the publisher the exclusive right to publish the composer's work produced 
within a specified period, and which binds the publisher to exert influence 
in the interest of the composer, so that ne ma y receive English librettos 
for composition purposes, and to exécute contracts for him with theatrical 
managers for a commission, and to pay royalties, is valid at law, though 
equity may not specifically enforce it. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 681-700; Dec. 
Dig. <g=»138J 

2. Injunction <@=>137 — Temporaby Injunction— Issue of Fact. 

Where an issue of fact is raised, the court will not résolve the issue 
in favor of the party applying for an injunction. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 307-309; 
Dec. Dig. @=137.] 

On Rehearing. 

S. Specific Performance <§=>25 — Validity of Contract— Enforceability. 
A contract may be valid, and yet not enforceable in equity. 
[Ed. Note. — For other cases, see Specific Performance, Cent Dig. §§ 
56-58, 60 ; Dec. Dig. ©=25.] 

4. Contracts <S=9 — Validity— Definiteness. 

A contract is not too vague to be enforceable at law so long as the acts 
which make up performance are expressed deflnitely enough so that the 
court can tell when the promisor bas fulfflled, and when he lias not, 
though it may be that the damages arising froin failure to perform cannot 
be measured. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 10-20; Dec. 
Dig. <g=>9.] 

5. Contracts <g=>9 — Validity— Definiteness. 

A contract between music publisliers and a composer, whereby the com- 
poser vests in the publisher the exclusive right of publication of ail hia 
works composed during a specified period, and whereby the publisher as- 
sumes the obligation of exerting his influence in the interest of the com- 
poser, so that he may receive l ; ;nglish librettos for composition purposes, 
and may corne in contact with the inost important theatrical managers, 
and to exécute contracts for him with theatrical managers for a commis- 
sion, and to pay royalties, imposes on the publisher the duty to do his 
best to procure for the composer ail English librettos and introduce his 
works to the best managers, and, on the composer writing any music, get 
it before the best theatrical managers for their perusal, or, if not, to show 
why he cannot, and, so construed, is not void for uncertainty. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 10-20; Dec. 
Dig. <g=»9.] 

6. Copyrights <@=>76 — Infringement— Remedy in Equity. 

Where a composer vests by valid contract in music publishers the ex- 
clusive publishing rights of- ail his compositions for a specified period, 
neither he nor an assignée with notice of the contract can seek relief in 
equity for the publishers' infringement of copyright, on the composer and 
his assignée violating the right of the publishers to give them exclusive 
publishing rights. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 68; Dec. Dig. 
©=»76.] 

©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Suit by T. B. Harms & Francis, Day & Hunter against Joseph W. 
Stern and Edward B. Marks, copartners doing business under the firm 
name and style of Joseph W. Stern & Co. Injunction denied. 

This is an ordinary action for infringement of copyright, brought 
by plaintiff, a New York corporation, against défendants, music pub- 
lishers in New York City, because of publication by défendants of the 
music of a musical composition composed by one Sigmund Romberg, 
entitled "Oh, Those Days." Défendants had entered into an agreement 
with Mr. Romberg in August, 1913, by which he vested in défendants 
the exclusive publishing rights for ail countries of ail his works and 
compositions which he might produce during the course of five years 
from the date of the contract, and by which défendants assumed the 
obligation to exert their influence in the interest of Mr. Romberg, in 
order that he might receive English librettos for composition purposes, 
and that he might corne in contact with the most important theatrical 
managers, and to conduct business transactions for him, and to collect 
for him ail production royalties due him, and to exécute contracts for 
him with theatrical managers of ail countries for a commission, and 
to pay him royalties. Mr. Romberg repudiated his agreement, and 
plaintiff claimed to be the owner of the copyright of the composition 
"Oh, Those Days," by assignment from Mr. Romberg, subséquent to 
the agreement with défendants. 

Max D. Josephson, of New York City, for plaintiff. 
Théodore B. Richter, of New York City, for défendants. 

LEARNED HAND, District Judge. [1] The défendants' contract 
was valid at law, though equity would not specifically enforce its per- 
formance. Romberg could not be put in jail, if he performed his 
songs, or if he refused to make an assignment of his literary property ; 
but the obligation to assign was valid, and the obligées might get a 
judgment for damages at law for his failure to perforai. The agree- 
ment, though in words of présent assignment, could not operate at 
once, because the subject-matter had not come into existence; but, 
when Romberg composed the song, it did come into existence, and was 
at least valid as an executory contract to assign, whether enforceable 
only at law or not. Furthermore, it operated as a license to the 
défendants to publish the song, as between themselves and Romberg, 
and, at least as against any one who took with notice, it was as binding 
as between Romberg and the défendants. I do not mean to décide how 
far it would operate as a license independently of such notice, because 
that question is not presented. 

[2] Romberg's first assignée was the Wintergarden Company, and 
they had ample notice, before the song was composed, that there was 
some agreement between Romberg and the défendants. Their own' 
agreement with the défendants they appear to hâve disregarded. It is 
true that Dreyfus, the plaintiff 's président, swears that the plaintiff had 
no notice of the agreement; but the défendants présent the most 
persuasive évidence to the contrary. In any case the question raises 
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an issue of f act, which I shall not résolve in f avor of the party applying 
for the injunction. 
Motion denied. 

On Rehearing. 

This cause now cornes on for reargument upon a point not originally 
raised ; that is, whether the contract is too indefinite for récognition 
in a court. The plaintiff's theory is that, although, regarded formally, 
the contract may appear to bind the défendants to something which 
they need not hâve done, substantially it is quite impossible to say what 
that was, and a court must disregard it. 

[3, 4] A contract may be valid, and yet the promisee not able to re- 
cover any damages, just as it may be valid, and yet not enforceable in 
equity. Worthington v. Beeman, 91 Fed. 232, 33 C. C. A. 475. It will 
not to be too vague or indefinite, so long as the acts which make up per- 
formance are expressed definitely enough, so that a court can tell when 
the promisor has f ulfilled, and when he lias not ; yet it might well be 
that the damages arising from his failure to perforai cannot be meas- 
ured. United Press v. N. Y. Press Co., 164 N. Y. 406, 58 N. E. 527, 
53 L. R. A. 288; Lambert v. Havs, 136 App. Div. 574, 121 N. Y.- 
Supp. 80. 

[5] In this case the formai undertaking of the défendants is: 

"To exert their influence in ail directions in the interest of Mr. Romberg, In 
order that Mr. Romberg may receive English librettos for composition pur- 
poses, and in order that Mr. Romberg may come into contact with the most 
important theatrical managers." 

In return for this Romberg was to let the défendants make ail his 
contracts for producing rights for a commission of one-third the total 
royalties, and was to let them publish ail his music at fixed royalties. 
In simpler language, the bargain was that Romberg would give them 
rights of production and publication at the terms mentioned, if they 
would do their best to get him ail English librettos they could and 
introduce his works to the best managers. Now, I see no reason why 
the acts making up the défendants' performance should be thought so 
indefinite that one could not tell when they took place and when they 
did not. If the défendants heard of any English libretto, I think they 
were bound to seek out the librettist, tell him of Romberg, and try to 
persuade him to let Romberg compose music on the libretto, upon such 
division of royalty as they might together agrée. If Romberg wrote 
any music, I think the défendants were bound to get it before the best 
managers for their perusal, or, if they did not, to show why they could 
not. Thèse seem to me quite explicit obligations. I think it could be 
ascertained with as much certainty as most other facts whether the 
défendants had performed them or not. How much they were worth 
to Romberg is another matter, and one with which I hâve nothing to 
do. He thought them of enough value to agrée to give the défendant 
one-third of his royalties for rive years and to accept the publication 
royalties stipulated. He knew just what he was doing, contracted in 
his own language, and must be held to hâve know his best interest. 

Furthermore, one can easily see how the considération might hâve 
been of the utmost practical value to him. The approaches to either 
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librettists or managers may well hâve been quite closed to him, and, if 
he had talent, he may hâve needed only an approach to insure his suc- 
cess. The event suggests as much. Whether the défendants actually 
exploited his necessities in such sensé that the contract was unconscion- 
able I do not understand to be raised on this motion. The sole question 
is whether on its face the contract is void for uncertainty. I think it 
is not. 

The cases cited are not helpful. In some instances the question is 
whether the promisee has actually macle any counter promise whatever, 
even in form. Moran v. Standard Oil Co., 211 N, Y. 187, 105 N. E. 
217; Commercial Wood & Cément Co. v. Northamton P. C. Co., 115 
App. Div. 388, 100 N. Y. Supp. 960, per Ingraham, J. (the majority 
went upon a différent point); Goodyear v. Koehler Sporting Goods 
Co., 159 App. Div. 116, 143 N. Y. Supp. 1046; Smith v. Robson, 148 
N. Y. 252, 42 N. E. 677. In other instances, the question is genuinely 
of the vagueness of the terms. Bluemner v. Garvin, 120 App. Div. 29, 
104 N. Y. Supp. 1009; Flaherty v. Cary, 62 App. Div. 116, 70 N, Y. 
Supp. 951. But even in thèse, as in other cases interpreting language, 
précédents are of little value. The rule is well settled, and the difficul- 
ties of application arise from the particular language of each contract. 

[6] I said in the earlier opinion that Romberg must be understood 
to hâve given the défendants a license to print copies of his songs. 
There is another ground for refusing him an injunction, which would 
not apply to an action for damages, and upon which I prefer to rest 
my opinion, without considération of the question of license one way 
or the other. It is this: If Romberg's contract was valid at law, 
as I hâve decided, neither he nor his assignée with notice corne blame- 
less into a court of equity. The légal right upon which they base their 
claim in equity would, if Romberg had performed his valid obligations, 
now be vested in the défendants. They are violating that légal right 
only because he has already violated their right by f ailing to give them 
the title, and with it the right to do exactly what they are now doing. 
His prior wrong is the occasion of the acts of which he complains. In 
such circumstances, he is in no position to ask for any équitable remedy. 

The motion is denied. 



STEWAET v. HUDSON. 

(District Court, E. D. Pennsylvanie April 7, 1915.) 

No. 1397. 

Tbade-Maeks and Tbade-Names <§==>70— TJnfair Compétition. 

C'omplainant invented an automobile tool for wlilch he applied for a 
patent. Pending action on his application he commencée! manufacturing, 
and through extensive démonstrations and advertising quiekly created a 
market. Défendant then commenced making and selling the same tool, 
practically identical in form and appearance, and also using complainant's 
cuts and other advertising matter. Held that, while défendant was with- 
in his légal rights in making the tool, his further acts in attempting to 

fi=>For other cases see same toplc & KEY-NUMBER in ail Key-Numhered Digests & Indexes 
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take the business complainant had built up constituted unfair compétition, 
which would be enjoined. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent., 
Dig. § 81 ; Dec. Dig. <S=>70.] 

In Equity. Suit by Milton H. Stewart, trading as the Stewart Ac- 
cessories Company, against William F. Hudson, individually and trad- 
ing as the Ford Specialty Company. On motion for preliminary in- 
junction. Granted. 

Duane, Morris & Heckscher, of Philadelphia, Pa., for plaintiff. 
Winfield S. Walker, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The plaintif! in this case claims to 
be the inventor of a tool which, as is the confident belief of every in- 
venter, will work a révolution in its spécial field of opération. If his 
confidence is justified by the event, he will hâve produced something 
which will not only prove to be highly use fui, but will bring balm to 
the troubled soûls of that large army of amateur automobilists who 
daily struggle with punctured tires. Letters patent hâve been applied 
for, but hâve not as yet, and may not be, issued to him. In anticipa- 
tion, however, of the grant of this right and of the harvest of profits 
which he believes is assured him, he made and placed his appliance 
upon the market. He prepared the usual form of literature, with cuts 
of his device, including illustrative pictures of his own hands applying 
the tool at its work. The introduction of his invention was made at 
the New York Automobile Show, where he gave ocular démonstra- 
tions of the efficiency of the tool, and generously distributed his liter- 
ature. He repeated this at the Philadelphia Show. He also advertised 
in the trade journals, the advertisements exhibiting cuts and illustra- 
tions of how the tool was used. He further employed a small army of 
demonstrators to go to the centers of the automobile trade to show to 
the automobile public and middlemen the merits of his invention. His 
purpose was, of course, twofold — to create a demand among automobile 
owners and convince dealers of the value of the tool, so that they 
would lay in a supply to meet the customers' demands. His outlay for 
thèse purposes was large. Through the exploitation of his device, 
and the novelty, efficiency, and simplicity of the tool itself, instant 
récognition of its merits was given, and it became at once known, and 
acquired, not only a réputation as a good thing, but became known as 
the plaintiff's spécial make of tool. 

Among others to whom he gave a démonstration of the efficiency of 
the tool while he had it on exhibition in Philadelphia was the défend- 
ant, who was in the business of selling automobile accessories. The 
défendant provided the plaintiff with a place in which to carry on his 
educational and advertising démonstration. The resuit was that the 
défendant arranged to supply his own customers with the plaintiff's 
make of tool, and orders were placed with the plaintiff for a supply as 
fast as they could be manufactured and shipped. A further, and by the 
plaintiff unexpected, conséquence was the défendant had the device 
made for sale on his own account. The tool which he thus had made 

<5=sFor other cases see same topic & KEY-NUMBER in al] Key-Numbered Digests & Indexe» 
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was an exact fac simile of that made by the plaintiff, with two unno- 
ticeable variations, which may be merely variations, or possibly may be 
deemed additional features. There was also a deceptive change in the 
name cast upon the implement. The défendant began at once to exploit 
the tool by advertisements, making use for this purpose of copies of 
the cuts which the plaintiff had put out. So promptly and expeditiously 
was this done that in some of the advertising médiums he was in time 
ahead of the plaintiff. So slavish is the copy of device and advertise- 
ments, the inference is irrésistible that the défendant must hâve handed 
over the plaintiff's make of tool and his advertisements as models to 
be exactly reproduced. In this respect a case of unfair trade is made 
out beyond successful déniai. There is, and can be, no doubt of the 
fact that the défendant has taken the plaintiff's device, reproduced, 
and is selling it on the market which the plaintiff has called into being. 

It is not within our province to pass judgment upon the business 
ethics of the defendant's conduct, unless there has been a trespass upon 
the plaintiff's légal rights. Every claim of right must hâve a basis 
upon which it rests. A claim to légal protection f rom encroachment 
by others upon the right to sell a particular device or make of product 
must rest upon a statutory proprietary right to sell the thing itself, or 
upon the common-law right to prevent the goods of one from being 
palmed off upon purchasers as the goods manuf actured by another. As 
applied to the conditions of this case, the one basis of claim présupposes 
an exclusive right to the device as the invention of the plaintiff; the 
other assumes the existence of a demand for the particular make of 
tool as manufactured by him. The argument for the défense in sub- 
stance is that the plaintiff can lay no claim to control the sale of the 
device as his invention, because he has not protected it by a patent, and 
that he has no common-law right in his particular make of tool, be- 
cause there has not been time for the public to hâve learned of his 
particular make, and to hâve any make of tool known on the market as 
his tool ; in other words, that an infraction of such common-law right 
involves the thought of déception, and the plaintiff's make of his de- 
vice has been so short a time before the public that his make as such 
is unknown to the gênerai public, among whom, in conséquence, there 
cannot be said to be any demand, and that the trade and the middle- 
men cannot be deceived, because they buy direct from the manufac- 
turers, whose différent makes are in conséquence known to them. 

The fact as to the statutory proprietary right is found with the de- 
fendant, and this branch of the argument in his favor must therefore 
prevail. The other fact cannot, however, be found for him. In the 
first place, the introduction of the automobile has not only greatly 
quickened transportation, but, because ôf the rapid development of the 
automobile business itself, it has, produced such an alertness of mind 
toward everything connected with it, and a readiness and willingness 
to accept and adopt novelties, that there is the same relative différence 
in the speed with which the réputation of builders and others may be 
acquired and lost, and good wills grow up and décline. Moreover, 
the question of time relates more to the extent of the market and ita 
value than to the fact of a market, and, in conséquence, more to the 
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amount or extent of the damage done by the encroachment upon it 
than to the kind of injury done or the fact that injury has been done. 
A limited market or a modest réputation acquired by a manufacturer 
for his own particular product is as much entitled to protection as if it 
were more enlarged or wider spread. Imitation of another's make or 
brarid of manufactured product is as sincère a form of fiattery in 
business affairs as imitation is in other things, because it implies an 
acknowledgment that the make of goods copied has created a market, 
and this acknowledgment is évidence of the fact in itself. We there- 
fore find that the plaintif! has created and had acquired a right to the 
good will or trade property indicated, and that the défendant has tres- 
passed upon this right by intercepting and directing this trade to him- 
self. 

Had the défendant contented himself with merely appropriating the 
inventive idea or features of this appliance, he could not hâve been 
convicted of any trespass upon the légal rights of the plaintiff. When, 
however, he went further, and in addition to the device itself he imi- 
tated the very form and shape and appearance of plaintiff's make, and 
copied also the advertisements, cuts, and illustrations by means of 
which plaintiff had introduced it to the public, and by which characteris- 
tics it had become known as the plaintiff's manufacture, he was, guilty 
of unfair trade, from which he should be reqnired to desist. The 
slight departure in defendant's marking of the tool made by him from 
that made by the plaintiff carries the conviction, not that the défendant 
was seeking to distinguish his make, but that the similitude was meant 
to deceive, and that the défendant was guiltily conscious of it. Since 
the output of his fïrst make of tools and of his first advertisements, 
the défendant has made changes in the latter and in the literature is- 
sued, which goes a little toward lessening the déception. He does not, 
however, go far enough, and plaintiff lias the right to a preliminary 
injunction. It must, however, be expressly limited to enjoining the 
défendant from selling or advertising such make of the tool in ques- 
tion as may be imposed upon intending purchasers as the make of the 
plaintiff. 

Counsel may submit drafts of a form of decree embodying thèse 
views, together with the form of bond required, and a decree will then 
be entered. 



SCHIEM v. DENE STEAM SHIPPING CO., Limited 

(District Court, E. D. New York. June 24, 1914.) 

1. Seamen €=29 — Injubt in Sebvice— Liability of Vessel— Unsafe Eqtjip- 

MENT. 

The failure to equip with handrails a stationary iron ladder in the 
engine room of a steamship, which was 8 feet long and nearly perpen- 
dicular, held not to constitute a want of reasonable care in the équip- 
aient of the vessel, which rendered the owners liable for injury to a sea- 
maii, who, in descending the ladder, slipped and fell astrzde one of the 

®=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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rangs; It being at least doubtful whether, owing to the perpendîcular 
position of the ladder, handrails would hâve added to its safety. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. ©=529.] 
2. Seamen @=>29 — Injurt in Sebvice— Liability or Vessel— Unsafe Eqtjip- 

MENT. 

Evidence that similar ladders on that and other ships were equipped 
with handrails, while relevant, does not estabïish the standard of what 
constitutes reasonable care ; that being a question of substantive law, ir- 
respective of actual practice. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. <§=»29.] 

In Admiralty. Suit by Louis Schirm against the Dene Steam Ship- 
ping Company, Limited, owner of the steamship Ferndene. Decree 
for respondent. 

Samuel Evans Maires, of Brooklyn, N. Y., for libelant. 
Convers & Kirlin, John M. Woolsey, and M. W. Maclay, Jr., ail of 
New York City, for respondent. 

VEEDER, District Judge. The libelant claims damages from the 
respondent for injuries sustained in falling from a ladder in the en- 
gine room of the British steamer Ferndene. The libelant shipped as a 
donkeyman on the steamer March 23, 1913, the day on vvhich she sailed 
from England. He was a man of nearly 40 years' expérience at sea, 
during 23 years of which he had served as donkeyman. It was part 
of his duty as donkeyman to fill and trim the lamps in the engine room. 
On the Ferndene one of the lamps hung on the water column of the 
starboard boiler for the purpose of shedding light on the water glass. 
The engine room was separated from the boiler room by a 'thwartship 
bulkhead, through which the water column projected. The lamp in 
question was a little over 2 feet above a 'thwartship beam which ran 
across the bulkhead ; the top of the beam being 8 feet above the engine 
room floor. The lamp was reached by an iron ladder, the top of which 
was bolted into the flange of the beam, the bottom resting upon the 
engine room floor. The ladder is described by ail the witnesses as be- 
ing almost perpendîcular. The libelant and other witnesses stated that 
the bottom was set back a f oot or more. The second engineer of the 
steamer, Tron, who prepared a measured sketch, gives the rake of the 
ladder as 2 feet 9 inches; but he does not seem to be sure that his 
measurements are accurate. The rake of the ladder must therefore be 
taken to hâve been between 1 foot and 2 feet 9 inches. The ladder was 
16 inches wide, and had nine rungs spaced about 1 1 inches apart. Each 
rung consisted of two rods, forming a step about 1% inches wide. 

The libelant trimmed and filled this lamp in the morning and eve- 
ning each day. On the afternoon of December 10, 1913, in the per- 
formance of this duty, he mounted this ladder, on the starboard side 
of the engine room, with a hand lamp, a pair of lamp shears, and a 
pièce of waste in one hand, and in the other hand a tin of cera wax. 
He trimmed the lamp in place as he stood on the ladder, and then at- 
tempted to descend the ladder, carrying in both hands the articles 

<g=»For other cases see same toplc & KEY-NUMBER in ail Key-Nunibered Digests & Indexes 
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which he had taken up. When about half way clown the ladder his 
right f oot or overalls caught in a nut or socket on the ladder, his right 
foot slipped, and he fell astride one of the rungs, in conséquence of 
which he sustained a rupture. No complaint is made of the nut or 
socket upon which he stumbled.' He bases his claim of fault solely 
upon the fact that the ladder was not provided with a handrail. 

The libelant doubtless has, or had, a claim to compensation under 
the British Workmen's Compensation Act of 1906 (6 Edward VII, c. 
58). By section 1, subd. 2b, of that act, the libelant has no option to 
take proceedings independently of the act, unless "the in jury was 
caused by the personal négligence or willf ul act of the employer or of 
some person for whose act or default the employer is responsible." 
The British Merchant Shipping Act of 1894 requires that the owner 
of a ship, and the master, and every agent charged with the sending of 
the ship to sea, shall use ail reasonable means to insure the seaworthi- 
ness of the ship for the voyage at the time the voyage commences, and 
to keep her in a seaworthy condition for the voyage during the voyage. 
St. 58 & 59 Vict. c. 60, § 458, subd. 1. The issue to be decided is, there- 
f ore, whether the absence of a handrail on the ladder in question con- 
stituted personal neglect or willful default on the part of the respond- 
ent to use reasonable means to insure the seaworthiness of the ship. 

[1] A seaworthy ship has been defined by Baron Parke as being one 
"in a fit state as to repairs, equipment and crew, and in ail other re- 
spects, to encounter the ordinary périls of the sea." Dixon v. Sadler, 
5 M. & W. 405. As hère involved, it is the équivalent of the familiar 
■common-law obligation of an employer to furnish his employé with 
suitable appliances in a safe place to work, Like that obligation, it is 
expressed in terms of reasonable care, the care that a reasonably pru- 
dent person would take under the circumstances. Hère was a ladder 
only a little over 8 feet in height. As set it was almcst perpendicular. 
A person ascending or descending such a ladder necessarily leans to- 
ward it. In this position the sides and rungs of the ladder are in close 
proximity to his hands ; it must be assumed that he grasps one or the 
other, or at least leans upon them, in using the ladder. They afford at 
ail times ready and efficient means of security. If a ladder is set on 
such a substantial incline that, in order to maintain his equilibrium, the 
user is compelled to hold himself away f rom the ladder, then, of course, 
he must hâve a handrail, or something else extending above the ladder, 
to hold on. With a ladder as nearly perpendicular as this one was, I 
am unable to understand how a handrail would hâve added to the 
libelant's security in using it. It is to be observed, in this connection, 
that the libelant was injured, not by falling ofî the ladder, but by 
falling through it and straddling one of the rungs. It does not appear 
to me that he would hâve been any more likely to break such a fall by 
grabbing a handrail, had there been one. 

[2] The libelant relies, however, upon the fact that other ladders in 
the ship's engine room were equipped with handrails, and upon his 
testimony that handrails were used on ladders in other ships. It ap- 
pears that on the port side of this engine room there was a similar 
ladder for similar use, and on this ladder there was a handrail. The 
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évidence on behalf of the respondent indicates that the alleyway along- 
side the ladder on the port side was less restricted than on the star- 
board side. There were also two longer ladders leading from the deck 
to the engine room, and another shorter ladder leading to the engine, ail 
of which were provided with handra-ils. But the ladders leading from 
the deck were some 15 feet long, and the short ladder was close to the 
engine machinery. It does not appear just what the rake of thèse lad- 
ders was, but they were described as being similar to the ladder from 
which the libelant fell. It was also shown that there were sockets for 
a handrail on the ladder in question. But no handrail had been attach- 
ed to it on this voyage, and there was none aboard. 

This proof of use of handrails on ladders on this ship and on other 
ships is doubtless relevant to the issue. Such use is relevant as évi- 
dence, but it does not establish the standard of conduct. The standard 
of conduct is fixed by the substantive law, independently of actual 
practice. What is usually done may be évidence of what ought to be 
done ; but what ought to be done is fixed by the standard of reasonable 
care, whether it is usually complied with or not, and notwithstanding 
that other persons may make use of additional précautions. Upon ail 
the évidence, I find that there was no breach of the respondent's duty 
to use reasonable care in the premises. 

This conclusion renders a discussion of the issue of contributory 
négligence unnecessary. It is plain, however, that the libelant was 
négligent in using the ladder with both hands full, even if he was not 
also négligent in trimming and filiing the lamp in place. 

Other issues raised by the pleadings were not argued and do not re- 
quire considération. 

The libel is dismissed. 



RALSTON STEEL CAR CO. v. NATIONAL DUMP CAR CO. 

(District Court, D. Maine. April 22, 1915.) 

No. 723. 

Courts cg=3?,47 — Pt.eadino — Motion to Dismisr — Fédérai, R-ci.es. 

A 1 il) in equity. which allèges that. complainant entered into a trans- 
action with défendant, as evidenced by a copy of a mémorandum made 
a part of the bill, that it was induced to make the coutract by fraud in 
enuinerated particulars, that défendant secretly entered into contracts 
with competitors of complainant on ternis which would operate to com- 
plainaut's injury and in violation of the eontract, that the eontract was 
void for imlefiniteness, and that défendant should be enjoined from bring- 
ing a imiltiplicity of suits based on the eontract, and from prosecutiug a 
suit already begun in the courts of a sister state, présents issues which 
cannot be determined on motion, under new equity rule 29, to dismiss the 
bill, which motion raiscs questions which would be raised by demurrer, 
and défendant inust answer. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 

<S=3oi7.] 

In Equity. Suit by the Ralston Steel Car Company against the Na- 
tional Dump Car Company. On motion to dismiss bill. Denied, with 
Ieave to answer. 

©==>For other cases see sa;ne topic & KEY-NU.V.BER in a!l Key-Numbered Digests & Indexe-- 
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Huggins, Huggins & Hoover, of Columbus, Ohio, and Symonds, 
Snow, Cook & Hutchinson, of Portland, Me., for complainant. 

Loesch, Scofield & Loesch, of Chicago, 111., and Williamson, Bur- 
leigh & McLean, of Augusta, Me., for défendant. 

HALE, District Judge. This case is before the court on défend- 
ants motion to dismiss complainant's bill. The motion is presented 
under new equity rule 29. Under the former equity rules, the questions 
raised under the motion would hâve been presented by demurrer. 

The bill in equity to which the motion is addressed sets out that 
complainant corporation is a citizen of Ohio, and défendant corpora- 
tion is a citizen of Maine ; that the jurisdiction of the court dépends 
upon diverse citizenship, and also upon the fact that construction of 
the laws of the United States is involved, and that the amount in con- 
troversy exceeds $10,000. 

Complainant allèges : 

First. That on April 11, 1912, it entered into a "transaction" with 
défendant, as evidenced by a certain copy of mémorandum marked 
"Exhibit A," and made a part of the bill ; that it was induced to make 
the contract by f raud in certain enumerated particulars ; and .that the 
contract was therefore voidable at its instance. 

Second. That défendant has secretly entered into contracts with 
competitors of complainant, on terms which would operate to its in- 
jury, and in violation of the provisions of the contract. Complainant 
assumes that it has thus alleged a breach of the contract, and that, 
inasmuch as the contract may be avoided at its instance, défendant 
may not complain that complainant has broken the contract, as has been 
claimed in certain suits at law brought by défendant against complain- 
ant, based on the validity of the contract; and complainant allèges 
that it has been released from any liability under such contract. 

Third. That the contract is void by reason of indefiniteness and 
uncertainty in certain essential particulars, and that therefore défend- 
ant should be enjoined from, bringing a multiplicity of suits based up- 
on the contract, and from prosecuting a suit already begun in a Chica- 
go court. 

Fourth. That the contract is illégal and void, because it is in viola- 
tion of the laws of the United States f orbidding combinations in re- 
straint of trade. 

Complainant prays: 

(1) That the mémorandum of agreement of April 11, 1912, may be 
set aside. 

(2) That the défendant may be enjoined from prosecuting further 
the suit brought by it in a Chicago court, and from bringing any other 
suits, on account of such agreement. 

(3) That défendant be enjoined from prosecuting any suits against 
complainant in any court of the United States on any of the patents 
set out in the agreement, and that complainant hâve further and gên- 
erai relief. 

The above is a brief summary of the substance of a long, detailed 
bill. It is sufficient, however, to bring the contention of the parties 
before the court. 
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In support of its motion, défendant contends that the court lias no 
power to enjoin it from prosecuting its suit against complainant in the 
Chicago court, or from prosecuting other suits ; that, if the April con- 
tract is void for indefiniteness, such défense can be set up in any ac- 
tion at law brought by défendant against complainant on the contract ; 
that therefore complainant has a complète remedy at law; that the bill 
shows no ground for relief under the Sherman Anti-Trust Act (Act 
July 2, 1890, c. 647, 26 Stat. 209) ; that the alleged fraudulent repré- 
sentations are not, on their face, of such a character as to authorize 
the cancellation of the April contract ; that the issues are so plain 
upon the pleading that the case should be settled upon defendant's mo- 
tion, without proceeding to answer and proofs. 

On its behalf, complainant contends that a reading of the contract of 
April, 1912, makes it so clear that the contract is void by reason of 
indefiniteness that the case can be determined finally upon this motion 
of the défendant, and that a final decree should be entered in favor of 
complainant, without proceeding to answer and proofs. Without sub- 
jecting the bill in equity to minute analysis, I think it clearly is not 
without equity. I think its averments suffîcient to présent issues of 
fact. Under our practice, the fédéral courts are inclined to allow a 
case in equity involving important matters to go to issue and proofs, 
where a doubtful question is raised by the pleadings. It has been the 
practice to overrule a demurrer, unless it is founded upon an absolute- 
ly clear proposition that, taking the allégations to be true, the bill must 
be dismissed at the hearing. Kansas v. Colorado, 185 U. S. 125, 144, 
22 Sup. Ct. 552, 46 L. Ed. 838; Story's Equity Pleadings, page 379; 
Daniell's Chancery, page 542. This bill of complaint présents certain 
intricate matters of considérable détail, which, I think, should go to an- 
swer and proofs, without préjudice to any question raised by either 
party touching this motion. 

Defendant's motion to dismîss is denied. Défendant may answer 
under the rules. The matter o£ costs will be passed upon at the final 
disposition of the case. 
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CHASE v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit April 23, 1915.) 

No. 4200. 

(Syllabus by the Court.) 

1. Indians <S=>11 — Indian Lands— Restrictions on Aliénation— Opebation 

of Tbeaty. 

The treaty with the Omaha Tribe of Indians of March 6, 1865 (14 Stat. 
667), granted to the assignées of land in severalty thereunder an inher- 
itable title in fee simple to their respective tracts, subject to a restriction 
on aliénation to others than the United States and other members of the 
tribe. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 26; Dec. Dig. 

<S=3ll.] 

2. United States <S=126 — Action— Fokmal Pabty— Rights. 

When the United States brings an action in which it has no pecuniary 
interest, in behalf of or for the benefit of a private party, it stands in the 
shoes of that party, and has no higher or better right. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 115; Dec. 
Dig. <@=>126.] 

3. Constitutional Law <©=>252, 253 — Due Pbocess— Indians— Vested Rights, 

Indians, as well as other résidents and citizens of the United States, 
are protected by the flf th amendment to the Constitution against depriva- 
tion of property, life, or liberty without due process of law. 

No act of Congress or législative fiât constitutes such due process of law 
as may impair or destroy a vested right in or title to property. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 728- 
735; Dec. Dig. <S=>252, 253.] 

4. Constitutional Law <@=52 — Construction of Tbeaties— Judicial Func- 

tion. 

The construction of treaties and the détermination of the eharacter and 
extent of the rights and titles granted thereunder is a judicial and not a 
législative f unction. 

The Constitution grants the power and imposes the duty, which may not 
be renounced, upon the courts to form and enforce their independent judg- 
ments upon thèse questions, although they may differ from the opinions 
of the Congress or its members. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 50, 
52-54, 70, 72-80, 82, 84, 85 ; Dec. Dig. <8=52.] 

5. Indians <§=3 — Tbeaties— Constbuction. 

Because, when treaties were made with them, the Indians were un- 
familiar with the language in which they were written, and with the 
exact meaning of many of the terms used in them, they must be construed 
liberally, doubtful expressions must be resolved in favor of the Indians, 
and the treaties must be interpreted, "not according to the technical 
meaning of their words, but in the sensé in which they would naturally 
be understood by the Indians." 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 5-7, 11; Dec. 
Dig. <S=3.] 

(Additvonal Syllabus by Editorial Staff.) 

6. Estâtes @=s>5 — "Fee- Simple Estate" — Restriction on Aliénation. 

An "estate in fee simple" arises where one has an estate in lands or 
tenements to him and his heirs forever, and such an estate is not Incon- 
sistent with a restriction on aliénation. 

[Ed. Note.— For other cases, see Estâtes, Cent. Dig. g 5 ; Dec. Dig. €=>5. 

For other définitions, see Words and Phrases, First and Second Séries, 
Fee Simple.] 

Ê=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
222 F.— 38 
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In Error to the District Court of the United States for the District 
of Nebraska ; Page Morris, Judge. 

Action by the United States, as trustée and guardian of the Omaha 
Tribe of Indians, and of Rose Wolf Setter, a member of said tribe, 
against Hiram Chase. Judgraent for the United States, and défendant 
brings error. Reversed and remanded, with directions to enter judg- 
ment for défendant. 

Hiram Chase, of Pender, Neb., and Thomas L. Sloan (William Ross 
King, of Omaha, Neb., on the brief), for plaintiff in error. 

A. W. Lane, Asst. U. S. Atty., of Lincoln, Neb. (F. S. Howell, U. 
S. Atty., of Omaha, Neb., on the brief), for the United States. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge 

SANBORN, Circuit Judge. The question in this case is whether 
Hiram Chase, the sole heir of the grantee of a tract of 40 acres of 
land under section 4 of the treaty of March 6, 1865, with the Omaha 
Tribe of Indians (14 Stat. 667, 668), or Rose Wolf Setter, the sole heir 
of the grantee of the same land under section 5 of the act for the sale 
of a part of the réservation of the Omaha Tribe of Indians of August 
7, 1882 (22 Stat. c. 434, pp. 341, 342), has the title and the right to the 
possession of the tract. The facts which condition the answer to this 
question were set forth and admitted in the pleadings in this action, in 
which the United States, as trustée for Rose Wolf Setter and for the 
Omaha Tribe, brought an action and recovered a judgment against 
Chase for the value, use, and occupation of the land for many years. 
Those facts are thèse: 

By the treaty of March 6, 1865, the United States agreed to pay the 
Omaha Tribe $57,000, the tribe agreed to sell and convey a part of 
their réservation to the United States, the United States and the tribe 
further agreed that the remainder of the réservation of the Omaha 
Tribe should be set apart for the purpose of abolishing the tenure in 
common by which the Omaha Indians held their lands and of assigning 
the same to them in severalty — 

"and that out of the same there shall be assigned to each head of a family 
not exceeding one hundred and sixty acres, and to each maie person, eighteen 
years of âge and upwards, without family, not exceeding forty acres of land. 
* * * Said division and assignment of lands to the Omahas in severalty 
shall be made under the direction of the Secretary of the Interior, and when 
approved by him, shall be final and conclusive. Certificates shall be issued 
by the Commissioner of Indian Affairs for the tracts so assigned, specifying the 
names of the individuals to whom they hâve been assigned respectively, and 
that they are for the exclusive use and benefit of themselves, their heirs and 
descendants; and said tracts shall not be alienated in fee, leased or other- 
wise disposed of except to the United States, or to other menibers of the tribe, 
under such rules and régulations as may be prescribed by the Secretary of the 
Interior, and they shall be exempt from taxation, levy, or forfeiture, until 
otherwise provided for by Congress." 

Pursuant to this treaty the land in controversy, which was a part of 
the land reserved thereunder to be assigned in severalty, was duly as- 
signed about the year 1870 by the Secretary of the Interior to Clarissa 
Chase, a member of the Omaha Tribe, and the mother of the défend- 
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ant. A certificate was issued to her about the year 1870 by the Com- 
missioner of Indian Affairs "that the said land was so assigned for the 
exclusive use and benefit of the said Clarissa Chase, her heirs and de- 
scendants, and that said tract shall not be alienated in fee, leased, or 
otherwise disposed of except to the United States, or the other mem- 
bers of the tribe under such rules and régulations as may be prescribed 
by the Secretary of the Interior, and they shall be exempt from taxa- 
tion, levy, sale or forfeiture, until otherwise provided for by Congress," 
and thereafter, in the year 1871, Clarissa Chase took possession of the 
land, and continued in the open, notorious, exclusive, and adverse pos- 
session thereof until she died, about November 1, 1875. Immediately 
after her death Hiram Chase, who was her only surviving child and 
her sole heir at law, entered into possession of the land as such, and 
has ever since continued in the open, notorious, exclusive, and adverse 
possession thereof, claiming to be its owner. 

[1, 2] The claim of the real plaintiff below, Rose Wolf Setter, arises 
in this way. . By the terms of sections 4, 5, and 6 of the act to provide 
for the sale of a part of the réservation of the Omaha Tribe, etc., ap- 
proved August 7, 1882 (22 Stat. c. 434, §§ 5, 6, p. 342), Congress provid- 
ed (1) "that any right in severalty acquired by any Indian under existing 
treaties shall not be affected by this act ;" (2) authorized the Secretary 
of the Interior to allot in severalty to the Indians of the tribe that por- 
tion of its réservation which includes the tracts in controversy in this 
action, and declared that the "allotments shall be deemed and held to be 
in lieu of the allotments or assignments provided for in the fourth arti- 
cle of the treaty with the Omahas, concluded March 6, 1865, and for 
which, for the most part, certificates in the names of individual Indians 
to whom tracts hâve been assigned, hâve been issued by the Commis- 
sioner of Indian Affairs as in said article provided," that certain In- 
dians who hâve made valuable improvements on specified tracts of land 
should hâve respectively préférence rights to sélect them, and that after 
the allotments were made under the act of August 7, 1882, the cer- 
tificates issued by the Commissioner of Indian Affairs under the treaty 
of March 6, 1865, should be null and void, and the Secretary of the In- 
terior should issue patents to the allottees under the act of 1882 to the 
effect that the United States would hold the land thus allotted in trust 
for the allottees and their heirs respectively for 25 years, and would 
then convey the same to them. In 1899 the land in controversy was 
allotted by the Secretary of the Interior to Reuben Wolf, a member 
of the Omaha Tribe entitled to an allotment, and, on March 7, 1902, 
a trust patent for the land was issued to him under the act of August 7, 
1882. On August 10, 1899, Reuben Wolf died, and Rose Wolf Setter, 
the real plaintiff, is his widow and sole heir. 

Under this state of facts the question is whether the treaty of 1865 
granted to Clarissa Chase a substantial title to or right in the 40-açre 
tract in question, or a mère revocable license of possession and use 
thereof. If the latter, the act of 1882 was undoubtedly a sufficient 
revocation of the license, and the title of Rose Wolf Setter is the su- 
perior one. If the former, the act of 1887 is ineffective to impair or de- 
stroy the right and title of Chase, and his title and right of possession 
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must prevail over the claim of Rose Wolf Setter, the Omaha Tribe, 
and the United States, which has no pecuniary interest in the action or 
the property involved, and no higher or better right than Rose Wolf 
Setter, whom it represents. United States v. Beebe, 127 U. S. 338, 
346, 8 Sup. Ct. 1083, 32 L. Ed. 121 ; United States v. Winona & St. 
Peter R. R. Co., 67 Fed. 969, 972, 15 C. C. A. 117, 120. 

[3] If by the treaty of 1865 a substantial right in or title to the land 
in question was granted to or vested in Clarissa Chase and her heirs, 
the subséquent act of Congress of 1882 was ineffective to impair or de- 
stroy that right or title because : 

First, Indians as well as other résidents and citizens of the United 
States are protected by the fifth amendment to the Constitution against 
deprivation of property, life, or liberty without due process of law. 
No act of Congress or législative fiât constitutes due process of law, 
whereby a vested right in or title to property may be either seriously 
impaired or destroyed. Choate v. Trapp, 224 U. S. 665, 670, 677, 32 
Sup. Ct. 565, 56 U. Ed. 941 ; Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 
1, 44 L. Ed. 49; In re Heff, 197 U. S. 488, 504, 25 Sup. Ct. 506, 49 
L. Ed. 848 ; Cherokee Nation v. Hitchcock, 187 U. S. 294, 307, 23 Sup. 
Ct. 115, 47 L. Ed. 183 ; Jackson v. Goodell, 20 Johns. (N. Y.) 188 ; Low- 
ry v. Weaver, 4 McLean, 82, Fed. Cas. No. 8,584; Whirlwind v. Von 
der Ahe, 67 Mo. App. 628; Taylor v. Drew, 21 Ark. 485, 487. 

[4] Second. Except in political cases, and this case is not a political 
case, Congress has no power under the Constitution of the United 
States to affect rights or titles granted by a treaty, or to détermine 
what rights were granted thereby. Nor may the character of the right 
or interest granted to Clarissa Chase by the treaty of 1865 be deter- 
mined by the opinion of Congress that that right or interest was revoca- 
ble and negligible, though it be evidenced by its déclaration in the act 
of 1882 that after the new allotments were made under that act the 
certificates of right and title issued by the Commissioner of Indian 
Affairs under the treaty of 1865 should be null and void. The con- 
struction of treaties and the détermination of the character and ex- 
tent of the rights and titles granted under them is a judicial, and not a 
législative function, and by the Constitution the power is granted, and 
the duty, which may not be renounced, is imposed upon, the courts to 
form and enforce their independent judgments upon thèse questions, 
although thèse judgments may differ from the opinions of the Congress 
or its members. Jones v. Meehan, 175 U. S. 1-32, 20 Sup. Ct. 1, 44 L. 
Ed. 49; Wilson v. Wall, 6 Wall. 83, 89, 18 L. Ed. 727; Reichert v. 
Felps, 6 Wall. 160, 162, 18 L. Ed. 849; Smith v. Stephens, 10 Wall. 
321, 327, 19 L. Ed. 933; Holden v. Joy, 17 Wall. 211, 247, 21 L. Ed. 
523. 

[5] Third. Section 4 of the act of 1882 expressly provides: 

"That any right in severalty acquired by any Indian under existing treaties 
shall not be affiected by this act." 

We turn, therefore, to the treaty of 1865 to ascertain what right or 
title was granted to Clarissa Chase, and we lay out of considération 
hère the terms of the certificate issued under that treaty and of the cer- 
tiricate and patent issued under the act of 1882, because their validity 
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and effect are measured, respectively, by the légal effect of the treaty 
and the act under which they were respectively issued. A good title to 
parts of the lands of an Indian tribe may be grànted to individuals by 
a treaty between the United States and the tribe without any act of 
Congress, or any patent or certificate from the executive départaient of 
the United States. Jones v. Mechan, 175 U. S. 1, 10, 20 Sup. Ct. 1, 
44 L. Ed. 49; Johnson v. Mclntosh, 8 Wheat, 543, 5 L. Ed. 681; 
Mitchel v. United States, 9 Pet. 711, 748, 9 L. Ed. 283 ; Doe v. Beards- 
ley, 2 McLean, 417, 418, Fed. Cas. No. 5,497; United States v. Brooks, 
10 How. 442, 460, 13 L. Ed. 489; Doe v. Wilson, 23 How. 457, 463, 
16 L. Ed. 584; Crews v. Burcham, 1 Black, 356, 17 L. Ed. 91 ; Holden 
v. Joy, 17 Wall. 211, 247, 21 L. Ed. 523; Best v. Polk, 18 Wall. 112, 
116, 21 L. Ed. 805 ; New York Indians v. United States, 170 U. S. 1, 18 
Sup. Ct. 531, 42 L. Ed. 927; Francis v. Francis, 203 U. S. 233, 237, 
239, 240, 27 Sup. Ct. 129, 51 L. Ed. 165. The question in every case 
is whether or not the terms of the treaty make a présent grant of a 
substantial right to or title in the property. And because, when treaties 
were made with them, the Indians were unfamiliar with the language 
in which they were written and with the exact meaning of many of the 
terms used in them, they must be construed liberally, doubtful expres- 
sions must be resolved in favor of the Indians, and the treaties 
must be interpreted, "not according to the technical meaning of 
their words, * * * but in the sensé in which they would naturally 
be understood by the Indians." Jones v. Meehan, 175 U. S. 1, 11, 20 
Sup. Ct. 1, 5, 44 E. Ed. 49; Kansas Indians, 5 Wall. 737, 760, 18 L. 
Ed. 667; Choate v. Trapp, 224 U. S. 665, 675, 32 Sup. Ct. 565, 56 L. 
Ed. 941. 

Counsel for the United States argue that there was no considéra- 
tion for the grant of any substantial right to Clarissa Chase by the 
treaty of 1865, and that it is therefore not probable that it was the 
intention of the parties to make any such grant. But before the treaty 
was made Clarissa Chase had the right in common with ail the mem- 
bers of her tribe to the joint use and occupation of ail the lands of 
the tribe. By the treaty she surrendered to the other members of the 
tribe her right to the common use and occupation of the lands as- 
signed to them in severalty under the treaty, as well as her bénéficiai 
right in the lands sold. She did this in considération of the grant 
to her in severalty of her tract and the receipt by her tribe of the 
amounts paid for the lands sold. The considération was ample to 
sustain a valid grant or contract. It is contended that the tribe had 
nothing but the right of possession and occupancy of the land, and 
therefore the assignment in severalty gave nothing but a right of 
possession and occupancy of the land assigned in severalty. But the 
United States had the title to the land and the power to convey it, 
and by the treaty the United States and the tribe, which together had 
the title and the right of possession and occupancy, assigned ail their in- 
terest in the land hère in question to the Indian designated by the Com- 
missioner of Indian Affairs, in this case Clarissa Chase, for the ex- 
clusive use and benefit of that Indian, her heirs, and descendants, "not 
to be alienated in fee, except to the United States or other members of 
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the tribe, under such rules and régulations as may be prescribed by the 
Secretary of the Interior." 

[6] An estate in fee simple is where one has an estate in lands or 
tenements to him and his heirs forever, and such an estate is not in- 
consistent with a restriction on aliénation. Libby v. Clark, 118 U. 
S. 250, 255, 6 Sup. Ct. 1045, 30 L. Ed. 133. The grant of the treaty 
was therefore by those who held the title and right of possession 
of the land, for the exclusive benefit of the assignée, her heirs, and 
descendants ; the treaty declared that when the assignment was ap- 
proved by the Secretary of the Interior, as it was, it should be final aq4 
conclusive, and that the land should not be alienated in fee, except to 
the United States or the other members of the tribe. This was a grant, 
by those who had the title and right ofl possession, of title in fee, be- 
cause it was a grant by them of the land to the assignée and her heirs 
forever, and because the restriction upon the aliénation in fee, except 
to those specified, demonstrates the intention to grant the land in fee, 
with the power to alienate to the United States and the other mem- 
bers of the tribe. The title granted was inheritable, because it was to 
the assignée and her heirs. It was aliénable to the United States and to 
other members of the tribe, because the restriction upon aliénation was 
specifically to others, and the conclusion is irrésistible that the treaty 
of 1865, interpreted in the sensé in which it must hâve been naturally 
understood by the Indians and by the white men who made it, was a 
grant to the Indian assignées, designated by the Commissioner of In- 
dian Afïairs to receive lands in severalty thereunder, of the title to 
their respective tracts in fee, subject only to a restriction upon aliéna- 
tion to others than the United States or the other members of the tribe. 
Such a title and the right of exclusive possession and use of the tract in 
controversy in this case was granted to Clarissa Chase by the treaty 
and such a title her sole heir, Hiram Chase, has inherited and now 
holds. 

This conclusion has not been reached without a careful considéra- 
tion of the opinions of Judge Shiras in Sloan v. United States (C. C.) 
95 Fed. 193, 196, and Sloan v. United State» (C. C.) 118 Fed. 283. But 
in those cases the attention of the court does not appear to hâve been 
challenged to the rights of grantees holding their lands in severalty un- 
der the treaty of 1865, and so far as there are expressions in thèse opin- 
ions inconsistent with the conclusions that hâve been reached in this 
case they fail to persuade. 

Let the judgment below be reversed, and let the case be remanded 
to the District Court, with instructions to render a judgment on the 
merits of the case in favor of Hiram Chase, the défendant below. 
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PATTERSON et al. v. TJNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit March 13, 1915.) 

No. 2571. 

1. Monopolies <S=>31 — Criminal Pbosecutions— Indictment— Constbuction. 

An indictnient alleged that during tlie 20 years prior to the finding 
thereot' many concerns had been engaged in the manufacture and sale of 
cash registers, a list of such concerns, so far as known to the grand 
jurors, being therein set out ; that défendants, the officers and agents 
of the N. Company, conspired to restrain the interstate trade and com- 
merce carrled on by such concerns other than the N. Company by unfair 
means, which wrougfully and irresistibly excluded others from engaging 
in such trade and commerce ; that, intending to restrain the interstate 
commerce so carried on by such concerns, and compel them either to go 
out of business or sell their business and instrumentalities for carrying 
it on to the N. Company, so that it could, as in niost cases it did, dis- 
continue the business and the use of such instrumentalities, and thereby 
eliminate compétition, they conspired to accomplish their objecta by the 
means therein specifled. Éeld, that it was not the intention of the indict- 
ment to allège that each of the competitors of the N. Company named 
was in existence during the entire 20 years preceding the indictment, nor 
to disclose when any of them were in existence, but only to allège that 
during such period there was no time when one or more of such com- 
petitors were not in existence. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig, 
<S=>31.] 

2. Monopolies <®=»31 — Ceiminal Pbosecutions — Indictment — Construction. 

An indictment alleged that many concerns had been engaged in the 
manufacture and sale of cash registers, a list of which, so far as known, 
was therein set out; that certain officers and agents of the N. Company 
had conspired in restraint of the interstate trade and commerce carried 
on by the several concerns thereinbefore named other than the N. Com- 
pany ; and that, intending to restrict and restrain the interstate com- 
merce so carried on by "said concerns," and to compel them to go out of 
business or sell their business and instrumentalities to the N. Company 
they had conspired to accomplish the object specifled by the means therein 
set out, alleged to hâve been directed against "said concerns," "such 
concerns," etc. Held, that the indictment did not charge a gênerai con- 
spiracy against ail competitors, but only a conspiracy against those therein 
named. 

[Ed. Note.- -For other cases, see Monopolies, Cent Dig. § 20 ; Dec. Dig. 
<@=>31.] 

3. Indictment and Information ®=»125 — Duplicity— Indictments fob Con- 

bpibacy. 

Though such indictment charged only a conspiracy against the com- 
petitors therein named, and though it did not allège that ail of such com- 
petitors were in existence during ail of the time to which it referred, it 
was not duplicitous, as charging a separate conspiracy against each com- 
petitor, as its underlying thought was that there was a generic con- 
spiracy against ail competitors, which took spécifie direction against those 
named as they came into existence, and continued against them as long 
as they remained in existence, and therefore it charged a single con- 
spiracy. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
§§ 334^100; Dec. Dig. <@=>125.] 

4. Monopolies <S=31 — Ceiminal Pbosecutions— Indictment— Cebtainty. 

Though, under such indictment, a conviction could be had only in so 
far as the conspiracy charged existed within the period of limitation and 

<g=3For other cases aee same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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as to the competitors in existence within such perlod, the allégations as to 
its prior existence and its existence against competitors who had ceased 
to exist more tlian three years before the finding of the indictment being 
merely descriptive, it was not void for uncertainty for failure to allège 
which of the competitors were in existence within the three years. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. <S=>31.] 

5. Monopolies @=>31 — Criminal Prosecutions— Indictment— Sufficiency. 

An indictment for conspiring to restrain the interstate commerce of 
défendants' competitors in cash registers alleged, concerning the com- 
petitors therein named, that they had sold the greater portion of the 
cash registers manufactured by them to users and dealers whose several 
places of business were situated in states other than those wherein the 
cash registers were manufactured by such concerns, respecrively, and 
had consigned for sale other cash registers to dealers and to their own 
agents in such other states, that they had been shipping such cash reg- 
isters to such users, dealers, and agents in such other states, and that in 
doing.so each of such competitors had been engagea in trade and com- 
merce among the several states. Held, that this sufficiently showed that 
the trade and commerce in which défendants' competitors were engaged 
was interstate. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. ©=331.] 

6. Monopolies ®=3l2 — Statutort Provisions— Conspirâmes Forbidden. 

Act July 2, 1890, c. 647, § 1, 26 Stat. 209 (Comp. St. 1913, § 8820), de- 
claring illégal every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade or commerce among the several 
states or with foreign nations covers only contracts, combinations, and 
conspiracies which are unreasonably in restraint of interstate trade or 
commerce, though possibly every conspiracy is unreasonably in restraint 
thereof, on the theory that there can be no reasonable conspiracy, or 
conspiracy to do a reasonable thing. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dig. 

«=>12J 

7. Monopolies <S=»12 — Statutort Provisions— Conspiracies Forbidden. 

Act July 2, 1890, § 1, relative to combinations and conspiracies in re- 
straint of interstate commerce, includes conspiracies between competitors, 
or between the officers and agents of one competitor, on its behalf, against 
another competitor, and also includes conspiracies between any persons 
against any other person. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. 
Dig. <8=>12J 

8. Monopolies ®=»12 — Statutort Provisions — Conspiracies Forbidden. 

To bring a conspiracy within Act July 2, 1890, § 1, it is not essential 
that its exécution be of any beneflt to the conspira tors ; it being suffi- 
cient that it will be in restraint of another's interstate trade or com- 
merce. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 10 ; Dec. Dig. 
<g=»12.] 

9. Monopolies ©=>16, 17 — Statutobt Provisions— Conspiracies Forbidden. 

Under Act July 2, 1890, § 1, relative to conspiracies in restraint of in- 
terstate commerce, the estent of the interstate trade or commerce con- 
spired against is iinmaterial, and a conspiracy between the officers and 
agents of one competitor on its behalf to restrain a single interstate sale 
or shipment by another competitor is coveied by it. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. §§ 12, 13 ; Dec. 
Dig. <S=16, 17.] 
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10. Monopolies <S=17 — Stattjtoby Provisions— Construction— "Monop- 
lize." 

Within Act July 2, 1890, c. 647, § 2, 26 Stat 209 (Comp. St. 1913, § 
8821), making it illégal to monopolize, attempt to monopolize, or combine 
or conspire to monopolize, any part of the trade or commerce among the 
several states, there can be no monopolizing in making a single interstate 
sale, or a great number of such sales, even though wrongful means are 
used in making tbem, and a wrong of sonie other nature is done com- 
petitors, since to "monopolize" in a légal and accurate sensé is to ex- 
clude otber persons, tbougb not necessarily ail persons, and there can 
be no monopolizing with respect to a sale which in the nature of things 
can be made by but one competitor, and in which there can be no com- 
mon occupation. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
<S=17.] 

11. Monopolies <§=>13 — Statutory Provisions— Construction. 

A monopolizing of interstate trade and commerce by efficiency in pro- 
ducing and marketing a better and eheaper article than any one else is 
not within Act July 2, 1890, § 2. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. <§=>13.] 

12. Monopolies <§=12 — Statutory Provisions— Construction. 

A combination of competitors, accompanied by an exclusion of out- 
siders from interstate trade and commerce, or the exclusion by a com- 
petitor, or its officers and agents on its behalf, of other competitors, by 
the use of wrongful means, constitutes a monopolizing of such commerce 
within Act July 2, 1890, § 2. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. 
Dig. ®=5l2.] 

13. Monopolies <@=>17 — Statutory Provisions— Construction. 

While but one competitor can make a sale, and though there can be 
no monopolizing within Act July 2, 1890, § 2, in making a single inter- 
state sale, or a great number of sales, though wrongful means are used 
in making them, one competitor monopolizes interstate trade and com- 
merce by excluding ail or substantially ail other competitors from the 
free opportunity of approaching each and every prospective purchaser 
on equal ternis, or by driving them from the fleld of freely offering their 
goods, so as to hâve that fleld to himself. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13; Dec. 
Dig. ©=17.] 

14. Monopolies <S=>17 — Statutory Provisions — Construction — "Any Part 

of Interstate Trade or Commerce." 

Within Act July 2, 1890, § 2, prohibiting the monopolizing of any part 
of the trade or commerce among the several states, "any part of inter- 
state trade or commerce" embraces the interstate trade or commerce of 
ail prospective purchasers of a particular commodity in the United States, 
or in some particular portion thereof, but excludes the interstate trade 
or commerce of a particular prospective purchaser of a particular com- 
modity. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13; Dec. 
Dig. <3=17.] 

15. Indictment and Information <@=>125 — Duplicity — Monopolies — "Mo- 

NOPOLIZED." 

An indictment in the first count charged a conspiracy by the officers 
and agents of the N. Company in restraint of the interstate commerce 
of its competitors tberein named in the cash register business during 20 
years, and alleged that during such period the N. Company had done 
from approximately 80 per cent, early in the period to approximately 90 
per cent, at the latter end thereof, of the business of manufaeturing cash 
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registers, and that such officers and agents had conspired to accomplisb 
their objects by the unlawful means therein specified. The second count 
charged that such officers and agents undër the circunistances and by 
the means set forth in the first count had, by drawing to the N. Com- 
pany, monopolized a part of the trade which otherwise would hâve been 
secured or retained by Its competitors, and it made a part thereof the 
allégations of the flrst count descriptive of such trade and commerce, the 
concerna engaged therein, the means employed, and the knowledge, in- 
tent, and acts of the défendants. Hcld, that, while "monopolized," in 
the light of the context, meant "secured," the indictment charged défend- 
ants with monopolizing interstate commerce in cash registers, and not 
merely with monopolizing a part of such interstate commerce, and hence 
charged but a single offense, and was not duplicitous, as the offense of 
"monopolizing" consists, not only in obtaining or securing a monopoly 
by wrongful acts, but in holding and maintaining it hy such acts, and it 
appeared from the indictment that the N. Company had a practical mo- 
nopoly, and that the wrongful means specified were employed to main- 
tain and hold such monopoly. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 334-400; Dec. Dig. <S=»125J 

16. Indictment and Information ©=359 — Sufficiency of Accusation. 

An offense intended to be charged in an Indictment need not be charged 
expressly in gênerai terms; it being suflicient if the facts alleged, if 
true, show the commission of the offense. 

TEd. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 180, 1S1 ; Dec. Dig. ©=359.] 

17. Monopomes ©=531— Ceiminal Prosect/tions— - Indictment— Certainty. 

Where the first count of an indictment charging the officers and agents 
of the N. Company with conspiring to restrain the interstate commerce 
of the N. Company's competitors alleged that during 20 years many con- 
cerns had been engaged in a particular business, a list of such concerns, 
so far as known, being therein set out, without, however, alleging that 
ail of the concerns named were in business during the entire 20 years, 
or alleging when any of them were so engaged in business, a count charg- 
ing the défendants with monopolizing the trade which, but for their 
wrongful acts, would hâve been secured or retained by the concerns "men- 
tioned" in the first count as having carried on business during the three- 
year period of limitation, and another count alleging that such défend- 
ants, having drawn to the N. Company by the means "mentioned" in the 
first count that part of the interstate trade in cash registers which other- 
wise would hâve been secured or retained by the concerns mentioned in 
the first count as having carried on business before the period of three 
years, continued to hold and carry on its interstate business augmented 
by such wrongful means, and thereby monopolized interstate trade in 
cash registers, were void for uncertainty ; the first count having "men- 
tioned" no concerns as carrying on business within three years or before 
three years. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. Dig. 
<g=>31.] 

18. Monopolies ©=329, 31 — Criminal Prosect/tions— Stjfficiency of Indict- 
ment. 

A patentée and its officers and agents were not guilty of monopolizing 
interstate trade and commerce in cash registers, in holding such trade and 
commerce after securing it by wrongful means, if such trade and com- 
merce was covered by its patents ; and hence, where an indictment charg- 
ing that the officers and agents of the patentée, having by wrongful means 
drawn to the patentée interstate trade and commerce which its competi- 
tors would otherwise hâve secured, continued to hold, conduct, and carry 
on its interstate business augmented by such wrongful means, and thereby 
monopolized interstate trade and commerce in cash registers, was de- 
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fective, where, though it showed that some at least of the patentée'» 
patents had not expired, it did not allège that the trade and commerce 
so secured and held was not covered by those patents. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. if 19, 20; Dec. 
Dig. <§=>29, SI.] 

19. Monopolies <§=>29, 31 — Statutoby Provisions— Constbuction. 

A party monopolizing interstate commerce by employing wrongful 
means to drive its competitors from the field does not continue to mo- 
nopolize such commerce, within Act July 2, 1890, § 2, by holding the busi- 
ness so secured after its competitors hâve ceased to compete; and hence 
an indictment charging a monopolizing within the period of limitations 
by holding the business previously obtained by such wrongful means was 
insufficient, where it did not allège the doing of anything to maintain and 
hold the monopoly during such period. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dlg. §§ 19, 20; Dec 
Dig. <g=»29, 31.] 

20. Indictment and Information <S=>99 — Aixegations as to Venue— Réf- 
érence to Other Counts. 

Where the first count in an indictment charged a conspiracy to re- 
strain the interstate commerce of défendants' competitors, another count, 
alleging that défendants, having by the means and under the circum- 
stances and conditions deseribed in the first count drawn to their Com- 
pany a part of the interstate commerce in cash registers which other- 
wise would hâve been secured or retained by its competitors, continued 
to carry on the interstate business of their company so augmented, and 
thereby monopolized interstate commerce in cash registers, did not make 
the allégations of the first count as to venue a part thereof. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 270, 270% ; Dec. Dig. ®=>99.] 

21. Criminal Law <S=101 — Venue— Statutory Provisions. 

Judicial Code (Act March 3, 1911, c. 231) § 100, 36 Stat. 1121 (Comp. St 
1913, § 1087), dividing the Southern district of Ohio into two divisions 
and providing that certain terms of the District Court for the Western 
division shall be held at Cincinnati and certain terms for the Eastern divi- 
sion at Columbus, and that terms for the Southern district shall be held 
at Dayton on dates specifled, that prosecutions for crimes and offensea 
committed in any part of the district shall be cognizable at the terms 
held at Dayton, and that ail suits within either division may be instituted, 
tried, and determined at such terms, does not require that prosecutions 
shall be instituted at Dayton, nor that prosecutions instituted at Cin- 
cinnati or Columbus shall be transferred to Dayton for trial, and on a 
trial of the offlcers and agents of the N. Company, having its plant and 
principal office at Dayton, where a number of the défendants resided, it 
was not error to refuse to transfer the case from Cincinnati to Dayton 
for trial. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 199-205; 
Dec. Dig. <3=»10L] 

22. Criminal Law <S==>149 — Limitation of Prosecutions— Conspiracies. 

Under an indictment charging the oflicers and agents of the N. Com- 
pany with conspiring to restrain the interstate business of the N. Com- 
pany's competitors, which proceeded on t n e theory that there was a 
generic conspiracy extending over 20 years against ail competitors, which 
as the various competitors named in the indictment came into existence 
was directed against them speciflcally, a conviction could be had only 
for conspiring in restraint of the trade or commerce of such of the com- 
petitors named in the indictment as were in existence during the three 
years prior to the finding of the indictment, and there could be no con- 
viction for conspiring against the competitors who ceased to exist more 
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than three years prior to the finding of the Indictment, or for the generic 
conspiracy so far as it existed prior to the three years. 

[Ed. Note.— For other cases, see Criniinal Law, Cent. Dig. §§ 273-275 ; 
Dec. Dig. ©=149.] 

23. Monopolies <§=>31 — Criminal Prosecutions— Evidence. 

On a trial of the officers and agents of the N. Company for conspiring 
to restrain the Interstate trade of the A. Company by making to such 
Company and purchasers and prospective purchasers from it threats of 
infringement suits and by other means, the fact that the N. Company 
was successful in the lower court in a suit for infringement was at least 
prima facie évidence of probable cause, though the decree was reversed 
on appeal. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. ©=>31.] 

24. Monopolies ©=31 — Criminal Prosecutions— Evidence. 

On such trial the mère fact that there was a conspiracy or joint pur- 
pose on the part of the défendants to restrain the trade of conipetitors of 
the N. Company, who ceased to exist before the A. Company was organ- 
ized, by the use of certain unlawful means, was no évidence that they had 
such joint purpose as to the A. Company, when during the flve years of 
its existence preceding the indictment there was no manifestation of 
such purpose. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec 
Dig. ©=31.] 

25. Monopolies <©=31 — Criminal Prosecutions— Evidence. 

Though under an indictment charging the officers and agents of the N. 
Company with .conspiring to restrain the interstate business of such 
company's conipetitors, which proceeded on the theory that there was a 
generic conspiracy against ail competitors extending over a period of 20 
years, which as the various competitors named in the indictment came 
into existence was dlrected against them, there was évidence to make a 
question for the jury as to a conspiracy within the period of limitations 
only as against the A. Company, and only with respect to certain of the 
means of accompllshing the objects of the conspiracy set forth in the 
Indictment, évidence that the défendants were parties to a generic con- 
spiracy of the character mentioned, and that they conspired in restraint 
of competitors named who ceased to exist before the A. Company was 
organized, by the use of means other than those shown to hâve been an- 
ployed against the A. Company within the period of limitations, was ad- 
missible as bearing on the question whether there was a conspiracy 
against the A. Company when it came into existence, which continued 
lnto the period of limitations. 

[Ed. Note. — For other cases, see Monopoîies, Cent. Dig. § 20; Dec. 
Dig. ®=31.] 

26. Monopolies ©=>31 — Criminal Prosecutions— Evidence. 

Where such indictment alleged that to accomplis!) the objects of the 
conspiracy défendants induced, hired, and bribed employés of the N. Com- 
pany's competitors to disclose the secrets of such competitors' business, 
and hired and bribed employés of carriers, etc., to disclose the secrets of 
their employers relative to the trànsportation of cash registers for such 
competitors, and instructéd and required the N. Company's sales agents 
to ascertain and report ail facts pertaining to the business of such com- 
petitors, though thèse acts were not calculated in themselves to restrain 
the trade or commerce of any competitor, their sole function being to- 
enable défendants to use other means calculated to restrain such trade, 
évidence to show that the conspiracy included such means was admissible, 
and to be considered by the jury as bearing on the further question 

<î=}For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



PATTERSON V. UNITED STATES 605 

whether the conspiracy also included effective means ot restrainlng sucli 
trade and commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 20; Dec. 
Dig. @=>31J 

27. Criminal Law <g=»150 — Limitation of Prosecutions— "Conspiracy." 

Where a conspiracy was in existence more than three years prior to 
the finding of the indictment, and continued into sueh period of limita- 
tion, it was not absolutely essential to support a conviction therefor that 
anything should be done in furtherance of the conspiracy within the 
three years, since a conspiracy is not merely an agreement to do an un- 
lawful thing, or a lawful thing by unlawful means, but is initiated by 
the agreement, and, accurately defined, is a partnership in criminal pur- 
poses brought about by an agreement, and so long as the partnership con- 
tinues the conspiracy continues, whether anything is done in furtherance 
of it or not. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 274, 275; 
Dec. Dig. <§=>150. 

For other définitions, see Words and Phrases, First and Second Séries, 
Conspiracy.] 

28. Monopolies <§=29 — Criminal Conspiracies— Parties. 

Those officers and agents of a company manufacturing and selling 
cash registers having nothing to do with compétition, as, for instance, those 
in the manufacturing department, could not be sald to be parties to a 
conspiracy on the part of its officers and agents to restrain and destroy 
the Interstate trade of its competitors. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 19; Dec. Dig. 
<®=>29.] 

29. Conspiracies <®=>40— Criminal Offenses— Parties. 

It was not sufficient to make persons parties to a conspiracy that they 
knew of it, or acquiesced in it, if they did not by word or deed become a 
party to it. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 73, 75-78; 
Dec. Dig. €=40.] 

30. Monopolies @=>31 — Criminal Prosecutions — Evidence. 

On a trial for conspiring in restraint of interstate commerce, évidence 
held to make a question for the jury as to whether there was a conspiracy 
extending over a great many years on the part of sueh officers and 
agents of a corporation as had to do with compétition to restrain and 
destroy the interstate trade of sueh company's competitors, whether sueb. 
conspiracy was by the use of certain of the means specified in the indict- 
ment directed against the A. Company when it came into existence, and 
whether the conspiracy continued against it into the period of three 
years preceding the finding of the indictment. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. <g=»31J 
81. Criminal Law <S=H58 — Review— Questions of Fact. 

It is not the province of an appellate court to weigh the évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 3061- 
3066, 3070, 3071, 3074; Dec. Dig. ©=1158.] 

32. Monopolies <ê=31 — Criminal Prosecutions— Evidence. 

Where there was substantial évidence that the officers and agents of 
the N. Company were in a conspiracy to restrain the interstate trade of 
a competitor by causing certain wrongful acts to be done, and the ques- 
tion was whether sueh conspiracy had continued into the period of three 
years preceding the indictment, évidence as to the doing of sueh acts 
within sueh period in the regular course of the business of the N. Com- 
pany by sales agents and salesmen of that company who were under the 
direct supervision of certain of the parties to the conspiracy was not 
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inadmissible on the ground that the défendants were not shown to hâve 
had any connection therewith ; it being for the jury to détermine whether 
thèse acts were accounted for by the continued existence of the con- 
spiracy, and this was not the drawing of one inference from another. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. ©=31.] 

33. Monopolies ©=31 — Ckiminal Peosecutions— Evidence. 

On a trial of the ofticers and agents of the N. Company for conspir- 
ing in restraint of the interstate trade of the A. Company, competing with 
the N. Company in the sale of cash registers, there was évidence that a 
machine sold by the A. Company was out of order, that the agent of that 
company made repeated attempts to flx it, and that after he quit the 
employ of that company a pièce of the mechanism was found to be bent, 
and it was the government's position that the agent bent it at the in- 
stance of the N. Company. Held, that évidence that when he left the 
employ of the A. Company several months afterwards he entered the 
employ of the N. Company, and that a few vveeks before he did so one of 
the N. Company's compétition men was seen in bis store, did not suffl- 
ciently connect the N. Company with the defective condition of the ma- 
chine to render this évidence admissible. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. 
Dig. @=»31.] 

34. Monopolies @=31 — Ckiminal Peosecutions— Evidence. 

On the trial of the ofticers and agents of the N. Company for con- 
spiring in restraint of the interstate trade of their competitors, évidence 
that a salesman of the N. Company attempted to induce a dealer who 
bought cash registers from a competitor and resold them to discontinue 
the business by threats of interférence, and évidence of a slmilar trans- 
action more than three years prior to the indictment, did not make a 
question for the jury as to a conspiracy with respect to the business of 
that competitor. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. <®=331.] 

35. Monopolies ®=31 — Cbiminal Peosecutions— Evidence. 

On a trial of the ofticers and agents of the N. Company under an in- 
dictment charging a conspiracy in restraint of the interstate trade of 
the N. Company's competitors, directed against the various competitors 
as they came into existence, on which it was claimed that the conspir- 
acy had existed within the period of limitations as against the A. Com- 
pany, évidence as to acts directed against other competitors within the 
three years, but not sufflciently tending to establish a conspiracy against 
them to make a question for the jury, did not tend to establish a conspir- 
acy against the A. Company, and should not hâve been admitted. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. <§=3ùl.] 

36. Monopolies <§=>31 — Criminal Peosecutions— Evidence. 

On such trial, though there was a question for the jury only as to the 
conspiracy charged within the period of limitations as against the A. 
Company, évidence as to acts directed against other competitors tending 
to show a generic conspiracy against ail competitors, and bearing on its 
fixed and absolute character and on its nature otherwise, was admissible, 
though relating in some instances to matters occurring in the early part 
of the 20 years during which the conspiracy was claimed to hâve existed. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 20; Dec. 
Dig. ©=31.] 

37. Monopolies <S=31 — Ceiminal Peosecutions — Evidence. 

Under an indictment charging a generic copspiracy on the part of the 
officers and agents of the N. Company engaged in manufacturing and 
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selling cash registers, in restraint of the Interstate trade of ail competi- 
tors of the N. Company, sought to be carried out by the means therein 
specifled, though the only question for the jury under the évidence w'as 
whether such conspiracy within the period of limitations was directed 
against the A. Company by the use of certain of the means specified, évi- 
dence as to the use of other means not specifled in the indictment against 
other competitors, who ceased to exist before the eompetitor in question 
was organized, was admissible to establish that the generic conspiracy 
was to use every possible wrongful means that might be effective in 
putting an end to compétition. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. 0=31.] 

38. Monopolibs ©=31 — Criminal Prosecutions— Evidence. 

On such trial, évidence as to the purchase by the N. Company of the 
business of other competitors prior to the organization of the A. Com- 
pany, and how such purchases camé about, and the contracts of purchase, 
were admissible as tending to establish a conspiracy to compel competi- 
tors to sell out to the N. Company by the use of any effective wrongful 
means, and thereby to establish a spécifie conspiracy against the A. Com- 
pany to restrain its trade and commerce by other means, if not to compel 
it to sell out to the N. Company, though at the time of the purchase of 
the business of such competitors suits for patent infringement were pend- 
ing against most of them, the évidence tending to show that the suits 
were not brought in good faith, and that in some of the cases the use of 
other wrongful means, and not the bringing of the suit, was the real 
cause of the competitors selling out, and it also appearing that the con- 
tracts of purchase prohibited them from engaging in the same business 
for 20 or 25 years, except in certain states where the business was not 
large. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. @=>31.] 

39. Monopolies <§=»31 — Criminal Prosecutions— Evidence. 

On such trial, contracts with dealers in cash registers, who were 
mainly dealers in second-hand registers, eliminating them from the cash 
register field, was admissible as evidencing a purpose to acquire com- 
plète control of the business in second-hand cash registers of the N. Com- 
pany's make, and to show a generic conspiracy, and its character, though 
they were not referred to in the indictment. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 20; Dec. 
Dig. <®=31.] 

40. Criminal Law <©=>695 — Réservation of Grounds of Review— Objec- 
tions and Exceptions. 

On the trial of the officers and agents of the N. Company for conspiracy, 
though an objection to alleged minutes of the proceedings of conventions 
of the district managers of such company, on the ground that they were 
hearsay, raised the objection that before the minutes were read their ac- 
curacy should be guaranteed by the persons who made them, or by others 
who were présent at the conventions, the objection should hâve been 
more spécifie, as such guaranty might hâve been furnished, and no error 
was committed in admitting the minutes over the objection made. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1633-1638 ; 
Dec. Dig. (®=>695J 

41. Monopolies ®=»31 — Statutory Provisions— Conspiracies Prohibited. 

Under Act July 2, 1890, § 1, prohibiting conspiracies in restraint of 
trade or commerce among the several states, a patentée, its officers, and 
agents may not conspire in restraint of the interstate trade or commerce 
of a eompetitor in the article covered by its patent, though the competi- 
tor's business is an infringement of its patent; and hence, on the trial 
of the officers and agents of a company for conspiring in restraint of the 
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Interstate trade of a competitor, évidence that such company held pat- 
«nts covering the machines made and sold by the competitor was not ad- 
missible. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 20; Dec. 
Dig. <s=»31.] 

42. Patents <§=»191 — Rights or Patentée. 

A patentée has the common-law right to make, use, or sell the article 
patented, and the statutory right to exclude or prevent others from 
making, using, or selling it, and to hâve others refrain therefrom. 

[Ed. Note. — For other cases, sce Patents, Cent. Dig. § 268; Dec. Dig. 
<§=>191.] 

43. Monopolies <§=331 — Criminal Pbosecutions— Evidence. 

On a trial of the oflicers and agents of the N. Company under an in- 
dictment charging them with conspiring in restraint of the interstate 
trade of the N. Company's competitors, by the use of various wrongful 
means, under which there was a question for the jury as to whether such 
conspiracy within the period of limitations was directed against the A. 
Company by the use of certain of such means other than the bringing 
in bad faith of patent infringement suits, and évidence was admitted as 
bearing on the existence of a generic conspiracy against ail competitors 
as to the bringing of such suits against competitors other than the A. 
Company to compel them to sell out or quit the business, which suits 
were terminated without a décision of the question of infringement by 
sales of the competitors' business to the N. Company, évidence that the 
N. Company held valid patents covering the business of such competitors 
was admissible, since, if there was real cause for bringing the suits, they 
were not brought in bad faith. 

[Bd. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 
<§=>31.] 

44. Monopolies <§=>31 — Criminal, Prosectjtions— Evidence. 

On such trial, évidence as to compétitive tactics and aggressions on the 
part of the N. Company's competitors was admissible, as tending to show 
that the conspiracy against them was due to provocation, and that, there 
having been no provocation on the part of the A. Company, the conspiracy 
was never directed against it. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. Dig. 
<S=»31J 

45. Cbiminal Law €=>363 — Res Gestje— Lettees. 

On the trial of the oflicers and agents of the N. Company for conspir- 
ing in restraint of the interstate trade of the N. Company's competitors, 
where a letter written by such company's vice président and manager to 
district managers about the time a quo warranto proceeding was insti- 
tuted against the company for violating the anti-trust laws of a state, in 
which he stated that it was the policy of the company in no case to per- 
mit agents to misrepresent cash registers manufactured by other com- 
panies, or to induce any purchaser of a cash register made by any other 
company to break his contract, was in évidence, défendants should hâve 
been permitted to introduce as a part of the res gestae the answers thereto 
by certain district managers, stating that such policy had been pursued 
in their districts. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 804; Dec. 
Dig. ®=»363.] 

46. Crtminal Law ©=5772 — Instructions— Limitations. 

On a trial under an indictment charging a conspiracy extending over 
a great many years against competitors of the N. Company, and di- 
rected against the various competitors of such company as they came 
into existence, though the court charged that défendants could not be 
found guilty unless they had conspired within three years prior to the 
indictment, défendants were entitled to spécifie instructions that they 

<fc=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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could not be found guilty for conspiring against competitors who ceased 
to exist before the period of limitations. 

[Ed. Note.— For other cases, see Oriminal Law, Cent Dig. §§ 1812-1814, 
1816, 1817; Dec. Dig. <§=»772.] 

47. Oeiminal Law <S=814, 1172 — Questions fob Juby— Failube of Pboof. 

On a trial for conspiring in restraint of the interstate trade of competi- 
tors of a Company by the use of various means specifled in the indict- 
ment, it was réversible error to submit to the jury the question whether 
the conspiracy included means of which there was no évidence. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1821, 1833, 
1839, 1860, 1865, 1883, 1890, 1924, .1979-1985, 1987, 3128, 3154-3157, 3159- 
3163, 3169; Dec. Dig. <3=>814, 1172.] 

48. Monopolies <S=»17 — Conspibacies in Restbaint of Tbade— Unlawful 
Acts. 

It was not unlawful for the offlcers and agents of a company nianu- 
facturing and selling cash registers to compare by comparative démon- 
strations or otherwise compétitive cash registers with their cash regis- 
ters, for the purpose of deinonstrating the superiority of their register, 
and thereby induce prospective purchasers to buy it. 

[Ed. Note. — For 1 other cases, see Monopolies, Cent. Dig. § 13; Dec. 
Dig. €=17.] 

49. Monopolies <g=»17 — Conspibacies in Restbaint of Trade— Unlawful 
Acts. 

It was unlawful for the offlcers and agents of the N. Company, engagea 
in manufacturing and selling cash registers, to sell or oft'er and try to 
sell the N. Company's cash registers to persons who had bought and 
owned competing cash registers, if this involved the purchaser breaking 
his contract with the competitor in any particular, or was done for the 
purpose of driving the competitor from the field ; and on a trial for con- 
spiring in restraint of the interstate trade of competitors, au instruction 
that it was not unlawful for such offlcers and agents to sell or ofCer and 
try to sell cash registers to persons who owned competing registers in 
exehange at such price as was satisfactory to the parties needed qualifi- 
cation, and was properly refused. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13; Dec. 
Dig. <®=17.J 

60. Monopoiles ®=»17 — Conspibacies in Restbaint of Tbade— Unlawful 
Acts. 

Whether it was unlawful for the offlcers and agents of the N. Company, 
engaged in manufacturing and selling cash registers, to require the agents 
of that company to report the names of persons who had purchased cash 
registers from competitors, or to secure samples of machines put on the 
market from competitors, depended on the manner in which the informa- 
tion or samples were obtained or secured; apd on a trial for conspiring 
in restraint of the interstate trade and commerce of competitors of the 
N. Company, an instruction that it was not unlawful to so require was 
too broad, and was properly refused. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13; Dec. 
Dig. <S=»17.] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio ; Howard C. Hollister, Judge. 

John H. Patterson and others were convicted of offenses, and they 
bring error. Reversed and rernanded. 

For opinion on demurrer to indictment, see 201 Fed. 697. See, also, 
205 Fed. 292. 

This is a criminal prosecution under Aet July 2, 1890, 26 Stat. 209, c. 647. 
The indictment was found February 22, 1912, and contains three counts. The 

$=»For other cases see saine topic & KEY-NUMBBR in ail Key-Numbered Digeets & Indexes 
222 F.— 39 
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offense which the flrst charges is that of engaging in a conspiracy In restraint 
of Interstate trade and commerce undér the first section of the act, aud that 
whicii each of the other two charges is monopolizing a part of such trade 
and commerce under the second section. The défendants were 30 in number. 
Each, for many years, had been connected with the National Cash Register 
Company, a corporation engaged in the business of manufacturing and selling 
cash registers, with its principal place of business at Dayton, Ohio, within 
the district of the lower court, in the capacity of an officer or agent. Ail but 
four were so connected when the indictment was found ; those four ceased 
their connection, three in 1910 and one in 1911 ; and four of thein had been 
connected for at least 20 years continuously prior to its flnding. The conspir- 
acy with which they were charged was directed against competitors of that 
company, and the monopolizing was the exclusion of its competitors from 
such trade and commerce for its beneflt. Trial was had, and ail the défend- 
ants save one were found guilty under each count. Motion for new trial was 
sustained as to one, and the indictment was nollied as to him. Sentence as 
to another was deferred because of sickness, and pronounced as to the other 
27, who are the plaintift's in error herein. The sentence of one, John H. Pat- 
terson, président, was a fine of $5,000 and confinement in jail for one year ; 
that of 23, such confinement for one year ; and that of 3 for nine mouths. 
The trial lasted nearly three months and 393 errors hâve been assigned. They 
bring up, so far as relied on, mlings adverse to défendants on demurrer to 
each count, on motion that the trial pe had at Dayton, instead of Cincinnati, 
where the indictment was found, on the admissibility of évidence, soine of 
which was admitted and soine excluded, on motion to direct a verdict for de- 
fendants, and on requests to charge the jury. 

The first count is quite long; each of the other two is short. The first 
makes certain introductory statements before charging the offense and alleg- 
ing the facts, the doing of which it claimed constituted its commission. Those 
statements are: 

(1) That "throughont the 20 years last past" inventors and manufacturers 
hâve invented and put upon the market cash registers; numerous patents, 
during said 20 years, having been issued to inventors, some basic and some 
for improvements, most of the former and many of the latter having expired 
long before the three years immediately preceding the flnding of the indict- 
ment, and the number being so great as to prevent detailed description thereof 
and of the various inventions covered by them being set forth. 

(2) That "during the said 20 years many concerns hâve been engaged, in the 
manner and under the circumstances hereafter set forth and in compétition 
with each other, except as hereinafter shown, in the manufacture aud sale, 
directly and indirectly, under letters patent and otherwise. of such cash 
registers, and that a list of the names of such of said concerns as are known 
to said grand jurors, showing their respective places of manufacture so far as 
known to said grand Jurors, is as fotlows, to wit." The list contains the 
names of 33 différent concerns, including the National Cash Register Com- 
pany, and is found in the margin.i 



iThe National Cash Register Company, a corporation. Dayton, Ohio; the American 
Cash Register Company, Columbus, Ohio; the Michigan Cash Register Company, Détroit, 
Mich. ; the Peninsular Cash Register Company, Détroit, Mich. ; the Dial Cash Register 
Company, Milwaukee, Wis. ; the St. Louis Cash Register Company, St. Louis, Mo.: 
American Cash Register Company, Phlladelphia, Pa. ; the Bensinger Cash Register 
Company, Chicago, III. ; the Boston Cash Register Company, Northampton, Mass. ; the 
Bundy Cash Register Company, Binghamtn, N. Y. ; the Burdick-Corbin Company, Dé- 
troit, Mich.; the Century Cash Register Company, Détroit, Mich.; the Chicago Cash 
Register Company, Chicago, 111. ; the Cuckoo Cash Register Company, Détroit, Mich. ; 
the Globe Cash Register Company, Détroit, Mich. ; the Hallwood Cash Register Company, 
Columbus, Ohio; the Internatinal Company, Columbus, Ohio; Hopkins et Robinson, Lou- 
isville, Ky. ; Hubinger-Carroll Company, New Haven, Conn. ; the Idéal Cash Register 
Company, Bound Brook, N. J. ; the Jewell Cash Register Company, Détroit, Mich. ; the 
Kruse Cash Register Company, New York, N. Y. ; the Lamson Cash' Register Company, 
Lowell, Mass. ; the Latimer Cash Register Company, Détroit, Mich. ; the Metropolitan 
Cash Register Company, New York, N. Y. ; the Navy Cash Register Company, Chicago, 
111. ; the Osborn Cash Register Company, Détroit, Mich. ; the Standard Cash Register 
Company, Orange, N. J. ; the Sun Cash Register Company, Columbus, Ohio ; the Toledo 
Cash Register Company, Toledo, Ohio ; the Union Cash Register Company, Trenton, N. J. ; 
the Weller Cash Register Company, Détroit, Mich. 



PATTERSON V. UNITED STATES 611 

(3) That "of the total amount of manufacturing of sueh cash registers 
done by ail of said concerns during said 20 years the National Cash Register 
Company bas done from approximately 80 per cent, early In said period to 
approximately 95 per cent, at the latter end thereof." 

(4) That "said concerns during said 20 years hâve also respectively sold the 
greater portion of their cash registers so manufactured by them, some to 
users of and some to dealers in such cash registers, whose several places of 
use and business hâve been situated in ail the other states of the United States 
than those wherein such cash registers hâve been so manufactured by said 
concerns, respectively, and hâve sonsigned for sale other such cash registers 
to such dealers, and to their own agents in such other states ; that in pursu- 
ance of such sales and upon such consignments said concerns hâve respec- 
tively been continually shipping such cash registers to such users, dealers, 
and agents in such other states, the number of such users, agents, and dealers 
being so great as to nmke it impracticable, if not impossible, to set forth a list 
of them in this indictment ; * * * and that in and by so manufacturing, 
selling, consigning, and shipping such cash registers into other states than 
the state of manufacture each of said concerns has been engaged in trade 
and commerce among the several states of the United States, within the 
meaning of the act of Congress approved July 2, 1890." 

(5) And that the National Cash Register Company "has had certain per- 
sons for its principal officers and agents, each of whoin has been actively en- 
gaged in the management of the business and aiïairs of said the National 
Cash Register Company under its authority and to the full estent of his au- 
thority as such officer and agent ; and that a list of said persons as are known 
to said grand jurors, showing so far as known to said grand jurors the char- 
acter of their several offices and agencies and the time of their becoming 
such officers and agents, respectively, and, in case they hâve ceased to be- 
come such officers and agents, the time when they so ceased to become such 
officers and agents, is as follows, to wit," which list contains the names of 
137 persons, including those of the 30 défendants. 

Thèse introductory statements were followed by a charge of the offense in 
gênerai terms. It is alleged that the défendants, "being, as said grand 
jurors * * * charge they hâve been, the persons who hâve, by virtue of 
their being such officers and agents of said the National Cash Register Com- 
pany, controlled and directed the business and aiïairs of said the National 
Cash Register Company unlawfully hâve, continuously and at ail times from 
the days when, as in this count above set forth, they respectively became offi- 
cers and agents of said the National Cash Register Company to the day of the 
flnding and présentation of this indictment, or to the days when they ceased 
to be such officers and agents in cases where they did so cease to be suchl 
officers and agents at and •within said Western division of said Southern 
district of Ohio, knowingly engaged and consciously participated in a cor- 
rupt. conspiracy in undue, unreasonable, * * * restraint of said inter- 
state trade and commerce so as aforesaid, during such times. carried on by 
the several concerns in this count above named other than said the National 
Cash Register Company — each of said défendants then and there well know- 
ing, as he then and there did know, ail the premises in this indictment afore- 
said ; that is to say, a conspiracy to restrain, and which during and through- 
out such times has in fact restrained, said last-mentioned trade and commerce 
by divers unfair * * * means which, considération being given to the ad- 
vantage over said other concerns held by said the National Cash Register 
Company in conséquence of its resources being, as they were, so great as com 
pared with those of such other concerns, respectively, hâve unlawfully, wrong 
fully, and irresistibly excluded others from engaging in that trade and com- 
merce, none of which has been justified or warranted by any letters patent." 

From this charge in "generic terms" the count descended to "particulars.' 
It characterized the particular allégation which followed as a "description' 
of the "conspiracy and means" thereby charged. In strietness it was an al- 
légation of facts the doing of which it was claimed constituted the offense 
charged generally. The allégation was that, "intending to obstruct, restrict, 
and restrain th& free flow of said interstate commerce so carried on by said 
wncerns other than the National Cash Register Company, and compel those 
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concerna either to go ont of business or to sell and transfer their business 
and facilities and instrumentalities for carrying it on to said the National 
Cash Register Company, so that said the National Cash Register Company 
could, as in most cases it in f act did, discontinue the business and the use 
of the facilities and instrumentalities so acquired by it, and thereby ef- 
fectuais and inevitably to eliminate and prevent ail compétition of such 
other concerns with said the National Cash Register Company (ail of such 
other concerns being hereafter referred to as competitors), said défendants 
in their several capacities as such officers and agents of said the National 
Cash Register Company hâve by concerted and continuous endeavor carried 
on the business and affairs of said the National Cash Register Company 
upon a plan involving" 11 différent things, wbich the count then proceeded to 
set fprth in considérable détail. This allégation has been treated as the 
équivalent of an allégation that the défendants, whilst such officers and 
agents, conspired to accomplish the objects thus set forth by means of tliose 
11 things, and we so accept it. The 11 things by means of which the défend- 
ants conspired to accomplish those objects may thus be summarized: 

(1) Inducing, hiring, and bribing employés of the competitors of the Na- 
tional Cash, Register Company, named, to disclose to it the secrets of their 
business, particularly as to prospective buyers, customers who had ordered, 
customers who had not fully paid, shipments to customers, agents, and dealers, 
volume of business, places where done, inventions, flnancial conditions, and 
connections. 

(2) Inducing, hiring, and bribing employés of carters, truckmen, expresa 
companies, railroad companies, and téléphone and telegraph companies to dis- 
close to it the secrets of their employers pertaining to the carriuge and trans- 
portation of the cash registers of such competitors. 

(3) Instructing and requiring ail its sales agents to ascertain and report 
ail facts and détails pertaining to the business of such competitors, and par- 
ticularly of competitors coniing into the compétitive fleld. 

(4) TJsing its influence and that of its agents with, and the making of un- 
warranted and false statements to, banking and other institutions, to injure 
the crédit of such competitors and prevent theni from securing accommodation 
of money, crédit, and supplies. 

(5) First. Instructing and requiring ail its sales agents to interfère with, 
obstruct, and prevent, in every way possible, sales of such compétitive cash 
registers by such competitors, and their agents and dealers in cash registers, 
and by any and ail means to bring about sales of its cash registers, and the 
displacement of such compétitive cash registers, and the substitution of its 
genuine cash registers therefor in the hands of users of cash registers, and 
particularly (a) by making to prospective purchnsers of such compétitive 
cash registers false statements derogatory of same, and reflecting injuriously 
upon the business character and flnancial crédit o'f such competitors, ancl their 
ability and intention to perforai their undertakings and make good their war- 
rantes and promises, and offering to sell to them cash registers at priées 
much less than the regular and standard priées and on unusually favorable 
terms as to payment ; (b) by inducing persons who hâve already ordered such 
compétitive cash registers to cancel their orders and purchase its cash regis- 
ters through such statements and offers; (c) by inducing purchasers of such 
compétitive cash registers who had only partially paid therefor to rcpudiate 
their contracta of purchase through sxich statements and offers and allowing 
them the amount they had paid ; (d) by inducing purchasers of such registers, 
whether they had paid in full or not, to surrender them to it, in exchange for 
its registers for the purpose of exhibiting them ta the Windows of its stores 
where its registers were on sale, bearing placards with the word "Junk" or 
"For Sale at Thirty Cents on the Dollar" printed thereon ; (e) by offering, 
to prospective purchasers of such registers, registers in similitude of any 
compétitive registers they were contemplating buying, at a priée much lower 
than the regular price thereof, and in cases at much less than the manu- 
facturer's costs, which registers so offered were manufactured by it solely as 
a so-called "knocker," so as to cause such purchasers to believe that it was 
of such cheap and poor construction that it was a waste of money to purchase 
it or such registers; (f) and by offering to prospective purchasers of such 
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registers such knockers with weak and détective mechanism, and claiming 
that the registers they were contemplating buying had the same weak and 
détective mechanism. Second. And instructing and requiring its sales agents 
secretly to weaken and injure the interior mechanism, and remove and de- 
stroy parts of such mechanism of the cash registers of such competitors in 
actual use by purchasers, and thëreby to cause them to become dissatisfled 
and substitute for them its cash registers. 

(6) Making by it to such competitors and to purchasers and prospective 
purchasers of their cash registers of threats to begin suits in the courts 
against them for infringing and having infringed its patent rights pertain- 
ing to its cash registers, when, as each of them well knew, no such patent 
rights existed, and no such suit was contemplated or would really be begun, 
and such threats were made merely to harass such competitors, purchasers, 
and prospective purchasers, and deter such competitors from manufacturing 
and selling such compétitive cash registers In such interstate trade and com.- 
ruerce and such prospective purchasers from buying and using such compéti- 
tive cash registers. 

(7) Beginning, in other cases, by it against such competitors and against 
purchasers of such compétitive cash registers of suits for infringement of its 
patent rights pertaining to its cash registers, when, in those cases, they each. 
well knew no patents upon which such suits «raid be maintained were in ex- 
istence or owned or controlled by it, and when, as they each well knew, none 
of those suits would be further pressed, but ail such suits would be kept pend- 
ing only as long as they served the purpose of harassing such competitors and 
purchasers. 

(8) Organizing cash register manufacturing concerns and cash register 
sales concerns and maintaining them, ostensibly as competitors of their Com- 
pany, but in fact as convenient instruments for use in gaining the confidence 
and obtaining the business secrets of competitors and accomplishing the ob- 
jects of the conspiracy and making such use of compétitive concerns from time 
to time acquired by it. 

(9) Inducing by offers of much greater compensation the agents and serv- 
ants of such competitors and dealers patronizing them to leave their employ- 
aient and cease patronizing them and to enter its employment and patron- 
ize it. 

(10) Applying and causing application to be made for patents upon the 
cash registers and the improvements thereupon of such competitors, for the 
purpose of harassing them by interférence proceedings and suits and threats 
to institute such proceedings. 

(11) Using of or originating and using of and instructing and requiring of 
its agents and sales agents to use of or to originate and use such other 
unfair means excluding other concerns besides it from engaging in said 
interstate trade as might at any time become or appear to them or thosé 
agents or sales agents to be necessary or convenient to accomplish the object 
of the conspiracy, a description of which means other than already described 
the grand jury are unable to set forth, because such means were so numerous 
in kind and shifting in character as to make such description impossible. 

The count then concludes with the gênerai charge that so it is that the 
défendants during the three years nest preceding the flnding of the indict- 
ment unlawfully hâve knowingly engaged and participated in a conspiracy in 
undue and unreasonable restraint of interstate trade and commerce in cash 
registers, which has restrained that trade and commerce by unfair means and 
means which hâve unlawfully and irresistibly excluded others from engaging 
therein. 

The second count contains but a single sentence, and charges that the 
défendants, "at divers times during the three years next preceding the flnding 
and présentation of this indictment, at and within the said Western division 
of the Southern district of Ohio, under the circumstances and conditions and 
by use of the means set forth and described in the flrst count of this indict- 
ment, unlawfully hâve, by drawing to said the National Cash Register Com- 
pany and causing that company to grasp it, monopolized a part of the trade 
and commerce which, but for their use of those means, in carrying on the 
business and affaire of said the National Cash Register Company in the man- 
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ner lu said flrst count specifled would, during this period, hâve been secured 
or retained, as a matter of lawful right, by the divers concerns, other than 
said the National Cash Register Company mentioned in said flrst count as 
having carrled on business during said three years — said rneans being, as in 
said flrst count shown and charged, unfalr, oppressive, tortious, illégal, and 
unlawful under said circumstances as against said other concerns, and o£ 
a nature under said circumstances irresistibly to exclude those concerns from 
engaging in that trade and commerce ; said grand jurors being unable by 
reason of the great extent thereof and because the same are unknovvn to them, 
the said grand jurors, to enumerate or describe the items of such trade and 
commerce in cash registers so monopolized by said défendants; and the al- 
légations of said flrst count, descriptive of such cash registers, of said inter- 
state trade and commerce in the same and the concerns engaged therein, and 
of the means employed by said défendants to restrain said interstate com- 
merce and the allégations of said flrst count as to knowledge, intent, and overt 
acts on the part of and by said défendants being incorporated in this count 
by référence as fully as if they were repeated in this count as part of the 
charge of monopolizing in this count made." 

, The third count likewise contains a single long sentence, and charges that 
the défendants, "having before the period of three years next preceding the 
* * * indictment, in the manner, by the means, and under the circum- 
stances and conditions mentioned and described in the flrst count, * * * 
engaged, as said grand jurors * * * hère charge they did engage, in the 
unlawful conspiracy in said flrst count described, and having, in and by so 
engaging in that unlawful conspiracy, drawn, a"5 said grand jurors * * * 
hère charge they did draw, to said the National Cash Register Company, 
and caused, as said grand jurors * * * charge they did cause, said the 
National Cash Register Company to grasp, a part of the trade and commerce 
among the several states in cash registers ; that is to say, that part of said 
trade and commerce which, but for their so engaging in that unlawful con- 
spiracy and their use of those means, in carrying on the business and affairs 
of sâid the National Cash Register Company in the manner and under the 
circumstances in said flrst count specifled, would hâve been secured or re- 
tained, as a matter of lawful right, by the divers concerns other than said 
the National Cash Register Company, mentioned in said count as having 
carried on business, before said period of three years (said means being, as 
in said flrst count shown and charged, unfair * * * under said circum- 
stances as against said other concerns, and of a nature under said circum- 
stances irresistibly to exclude those concerns from engaging in that trade 
and commerce), and each of said défendants well knowing ail the premises 
in this indictment aforesaid, unlawfully hâve, throughout said period of three 
years next preceding the » » * indictment, continued to hold, conduct, 
and carry on said interstate business of said the National Cash Register Com- 
pany, so by said means before said period augmented, and thereby hâve mo- 
nopolized said interstate trade and commerce in cash registers — said grand 
jurors being unable, by reason of the great extent thereof, and because the 
same are unknown to them, the said grand jurors, to enumerate or describe 
the items of such trade and commerce so as in this count aforesaid monop- 
olized by said défendants; and the allégations of said the flrst count de- 
scriptive of such cash registers of said interstate trade and commerce in the 
same, and the concerns engaged therein before said period of three years, 
and of the means so employed by said défendants, * * * a iso the alléga- 
tions of said flrst count as to knowledge and intent on the part of said de- 
fendant, being * * * incorporated in this count by référence as fully as 
if they were repeated in this count made against said défendants." 

Lawrence Maxwell, of Cincinnati, Ohio, and J. F. Wilson, of Colum- 
bus, Ohio, for plaintiffs in error. 

S. T. McPherson, U. S. Atty., and E. P. Moulinier, Asst. U. S. Atty., 
both of Cincinnati, Ohio. 

Before DAY, Circuit Justice, and COCHRAN and SANFORD, Dis- 
trict Judges. 
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COCHRAN, District Judge (after stating the facts as above). 
[1] The first questions which come before us are those raised by the 
assignment complaining of the order overruling the demurrer to each 
count of the indictment. Only three of them need be noticed. They 
are that no offense against the United States was charged, and that it 
was void for uncertainty and bad for duplicity. The grounds of un- 
certainty and duplicity as to the first count are not seriously urged. 
Yet it will aid in bringing out its meaning, of which, in view of the oth- 
er questions in the case, it is important to be sure, if we proceed upon 
the assumption that they are. Before indicating wherein thèse grounds 
are presented, the meaning of the count in two particulars should be 
determined. One is as to the duration of the existence of the competi- 
tors of the National Company named in the second item of the intro- 
ductory statement. Is the meaning that each one of them was in exist- 
ence during the entire 20 years preceding the indictment, and, if not, 
what is the meaning in regard thereto? A first blush view may lead 
to the conclusion that the meaning of the count is that each one of them 
was so in existence. But close observation will disclose that such is 
not its thought. The government so contends, and it is not urged other- 
wise by défendants. Perhaps it is in the interest of the claim of du- 
plicity to hâve it that way. As a matter of fact no one of them was so 
in existence. It is only true to say that during the entire period one or 
more of them were in existence. Indicative that such is not its thought 
is the statement in the gênerai charge of the conspiracy that the means 
by which its object was to be accomplished were such that they had 
"unlawfully, wrongfully, and irresistibly excluded others," and the 
further statement in the description thereof that the intent was to com- 
pel the competitors named either to go out of business or to sell and 
transfer.their business to the National Company, so that in the latter 
case it could discontinue such business, "as in most cases it in fact did." 
This implies that in some, if not in many, instances that company did 
acquire the business of some of those competitors, and affirms that in 
most of those cases it discontinued the business. In such cases, there- 
fore, the competitors did not continue to exist until the finding of the 
indictment. If, then, it is not the thought of the count that ail the 
competitors were in existence at that time, it is not its thought that ail 
were in existence at the beginning of the 20 years. We think, then, 
that its thought must be taken to be, in accordance with the fact, that 
during the entire 20 years there was no time that one or more of them 
were not in existence with no disclosure whatever as to when any of 
them were in existence other than that it was during that period. Such 
is the presupposition of the second and third counts as to the allégation 
of the first on this subject, and, not only this, but also that it mentions 
which of them were in existence and carrying on business during the 
three years preceding the indictment and which during the time pre- 
ceding the three years, to which extent it is incorrect. 

[2] The other particular is one as to which the parties differ. It is 
urged by défendants that the conspiracy charged is a conspiracy against 
the 32 competitors named, and not a gênerai conspiracy against ail 
competitors. This the government will not concède. But we think 
that there is no escaping the conclusion that the charge is of a conspira- 
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cy against the competitors who are named and that it is limîted thereto. 
In charging the offense generally the allégation is that the conspiracy 
was in restraint of the interstate trade and commerce "carried on by 
the several concerns in this count above named other than the National 
Cash Register Company," and thereafter référence is made solely to 
them by the use of such phrases as "said" or "such other concerns than 
said the National Cash Register Company" or "said competitors" or 
"such competitors." 

It is, then, in the truth of the positions thus taken as to the meaning of 
the count in thèse two particulars that an opening is made for the claim 
of duplicity. If its allégation were that each of the competitors named 
was in existence during the entire 20 years there would be no such 
opening. A single conspiracy against them specifically would include 
them ail. But as they were not ail so in existence, how is it possible 
for a single conspiracy to cover them? It may be thought that there 
must hâve been a conspiracy against those in existence at the beginning 
of the 20 years, and then successive conspiraciès against the others as 
they came into existence. If such were the case, undoubtedly the count 
would be duplicitous. 

In 5 R. C. L. p. 1081, it is said: 

"The court will never be keen to hold an indictment bad for duplicity." 

[3] But it is not necessary to give way to bias against the défense of 
duplicity hère to rid ourselves of it. Though, as we hâve seen, the 
charge of the count is of a conspiracy against competitors who are 
named and is limited thereto, its underlying thought is that there was a 
generic conspiracy against ail competitors, and that this conspiracy took 
spécifie direction against the competitors named as they came into exist- 
ence, and continuée! against them as long as they remained in existence. 
In the second item of the introductory statement, where those competi- 
tors are named, it is alleged that they are ail the competitors known 
to the grand jurors, which was as much as to say that if others had 
been known they would hâve been named also, and the charge would 
hâve been made that the conspiracy included them also. This could 
only hâve been on the basis that there was a generic conspiracy against 
ail competitors. The effect of this considération is merely to relieve the 
count of any claim of duplicity. It is the tie that binds. It did not 
render the défendants subject to conviction for the generic conspiracy 
so presupposed. In spite of it they were only subject to conviction for 
a conspiracy against the competitors who were named. What we hâve, 
then, in the count is a single conspiracy. It began at least 20 years 
preceding the indictment. At the beginning it was directed against the 
competitors named then in existence, and continued against them until 
they ceased to exist. As the others came into existence, it was directed 
against them, and continued against them until they ceased .to exist, 
or, in case they had not ceased to exist at the time of the finding of the 
indictment, until then. And ail of the défendants were not parties 
thereto during its entire existence, but only such of them — four in 
number— as were then connected with the National Company at the 
beginning of the 20 years. As the others became connected with it, 
they became parties to the conspiracy, and remained so until the finding 
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of the indictment, except as to the four who ceased their connection in 
1910 and 1911, when they ceased to be parties thereto. Such we take 
to be the conspiracy charged in the first count. 

[4] Of course the défendants were subject to conviction under the 
first count only in so far as the conspiracy charged existed within the 
three years preceding the indictment and as to the competitors who 
were then in existence. Because of the bar of the statute of limitations» 
no conviction could hâve been sought in so far as it existed prior to the 
three years. The référence to its prior existence and to its being; 
against competitors not in existence during the three years was merely 
in order to a description of the conspiracy. Apart f rom this the count 
is to be taken as charging only a conspiracy within the three years 
against those of the competitors named then in existence. That it did 
not allège which of them were in existence did not render the count 
void for uncertainty. 

[5] It remains to consider whether the count is defective in not 
charging an offense against the United States. There is but one partic- 
ular in which it is claimed that it cornes short of so charging, and that 
is in not alleging facts showing that the trade and commerce conspired 
against was interstate. In item 4 of the introductory statement the 
character of the trade and commerce in which the competitors named 
were engaged is set forth, and the charge is that it was that trade and 
commerce which was conspired against. Unless, therefore, such trade 
and commerce was interstate, the point is well taken. It is urged that, 
in determining whether it was or not, no help can be obtained from the 
claim made in that item that it was. It must be determined solely from 
what it is alleged that the competitors named had done. So liniiting 
the considération, it is claimed that ail that is alleged could hâve been 
done, and yet the competitors not hâve been so engaged. As to sales 
and shipments pursuant thereto the allégation is satisfied by sales calling 
for delivery to the purchasers in the state of manufacture and ship- 
ments to them therein ; the transportation from that state to the states 
of the purchasers being by them. And as to consignments for sale to 
dealers and agents the allégation is satisfied in the same manner. But 
in such cases the transportation from the state of manufacture to the 
state where the sale was to be had by the agents, if not also by the 
dealers, was by the competitors, through the agents and dealers. So 
doing, however, is such an unusual way of transactmg business that 
the fair meaning of the allégation should be taken to be that the sales 
were for delivery in the state of the purchaser, and the shipments pur- 
suant thereto were from the state of manufacture to such states, and 
so as to the consignments for sale. It is merely contended that the 
allégation does not "necessarily" mean this. Whilst it may not neces- 
sarily so mean, such we take to be its fair meaning, and whilst the claim 
that the business the competitors did was interstate cannot supply an 
omission in the allégation as to what they did, it can serve as an aid 
to its interprétation. It must be held, therefore, that the first count is 
good. 

The second count allèges that the défendants had monopolized a part 
of the interstate trade and commerce; in cash registers. It allèges that 
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défendants had so done at divers times during the three years preced- 
ing the indictment, within the lower court's district, and under the 
circumstances and conditions set forth and described in the first count. 
The way in which they had so done was by the use of the means there- 
in set forth and described. They had thereby drawn that part of that 
trade and commerce to the National Company and caused it to grasp it. 
That part of that trade and commerce was the interstate trade and 
commerce in cash registers which, but for the use of those means by 
défendants, would hâve been secured or retained by the competitors 
named in the first count as having carried on business during those 
three years. It will be noted that the allégation is not that the défend- 
ants had monopolized the interstate trade and commerce in cash regis- 
ters in the United States or in some particular portion thereof. It is 
that they had monopolized a part of such trade and commerce, and 
that the part which they had monopolized was that part thereof which 
the competitors referred to would hâve secured or retained, but for the 
use of those means by the défendants. The meaning of the allégation 
is no more than this — that by the use of those means the défendants 
had made interstate sales of cash registers for the National Company 
which, but for the use thereof, those competitors would hâve made. 
That such is its meaning is borne out by the allégation that it was "at 
divers times" that défendants had monopolized a part of that trade and 
commerce, and the further allégation that because the items thereof 
were unknown and of great extent they could not be enumerated or set 
forth in the count. 

Assuming that what was done, as set forth in the count, constituted 
monopolizing within the second section, it is questionable whether the 
company was not the monopolizer and the défendants were mère aiders 
and abettors. But as aiders and abettors are liable as principals this is 
unimportant. 

[6-9] Assuming, further, that the count charges no more than that 
défendants by the use of those means had made interstate sales of cash 
registers for the National Company which, but for the use thereof, 
those competitors would hâve made, the question arises whether this 
is an offense under section 2 ; i. e., whether the making by one com- 
petitor of an interstate sale or interstate sales of a commodity by the 
use of wrongful means which, but for the use thereof, another com- 
petitor or other competitors would hâve made, constitutes monopoliz- 
ing a part of interstate trade and commerce by such competitor within 
the meaning of the second section. It should be approached through 
the first section. It is now settled that that section covers those con- 
tracts, combinations, and conspiracies only which are unreasonably in 
restraint of interstate trade or commerce. Possibly every conspiracy 
in restraint thereof is unreasonably so. This is on the idea that there 
is no such thing as a reasonable conspiracy, or a conspiracy to do a rea- 
sonable thing. It is a contradiction in terms. The section includes 
conspiracies between competitors, or between the officers and agents of 
a competitor on its behalf against a competitor. But it is not limited to 
such conspiracies. It includes also conspiracies between any persons, 
whoever they may be, against any other person. Loewe v. Lawlor, 



PATTERSON V. UNITED STATES C19 

208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815. Itis 
not essential that the exécution of the conspiracy be of any benefit to 
the conspirators. It is sufficient that it will be in restraint of another's 
interstate trade or commerce. And it is immaterial what is the extent 
of the interstate trade or commerce conspired against. In the case of 
Steers v. United States, 192 Fed. 1, 112 C. C. A. 423, it was held by 
this court that a conspiracy in restraint of a single interstate shipment 
was within the section. There is no act of interstate trade or com- 
merce so insignificant as not to be protected by it. Clearly, then, a con- 
spiracy between the officers and agents of one competitor on its behalf 
in restraint of a single interstate sale or shipment of another com- 
petitor is covered by it. 

[10-12] But it does not follow from this that the making by one 
competitor of a single interstate sale or a great number of such sales 
by the use of wrongful means, which, but for the use of such means, 
another competitor would hâve made, is a monopolizing of a part of 
the interstate trade or commerce within the meaning of the second 
section, and covered by it. Whether it is covered by it dépends upon 
what it is to monopolize, and what is "any part" of interstate trade or 
commerce, within its meaning. The word "monopolize" is used in this 
section in a légal and accurate sensé. Its root idea is to exclude. To 
monopolize trade or commerce, or a part thereof, is to exclude persons 
therefrom. It is not, however, to exclude ail persons. In the case of a 
perfect monopoly, which in expérience lias arisen only from a sovereign 
grant, the exclusion is of ail persons but one, or, perhaps, a group of 
persons. By reason of such exclusion such person or group of persons 
secure the entire field covered by the grant to themselves. But it is not 
such monopolizing that the section has in mind. It is monopolizing by 
the acts of individuals. Mr. Justice McKenna, in National Cotton Oil 
Co. v. Texas, 197 U. S. 115, 25 Sup. Ct. 379, 49 L. Ed. 689, said: 

"The idea of monopoly is not now eonflned to a grant of privilèges, but is 
understood to include a condition produced by the acts of individuals." 

In the case of such a monopoly it would seem that it is not essential 
that ail but the insiders be wholly excluded, so that they hâve the whole 
field to themselves. It is sufficient that outsiders are substantially ex- 
cluded, so that the insiders hâve to themselves approximately, or "a 
largely preponderating part of," the whole field. But the section does 
not cover every monopolizing by the acts of individuals. A monopoliz- 
ing by efficiency in producing and marketing a better and cheaper arti- 
cle than any one else is not within it. However, possibly, efficiency is 
so abundant that in expérience there never will be, as there never has 
been, such a monopolizing. It is possible for there to be a monopolizing 
by a combination of competitors. Such combinations hâve been divid- 
ed into "combinations by agreement," or "loose combinations," in which 
each member of the combination remains in the field, notwithstanding 
the combination, as in the case of Addyston Pipe & Steel Co. v. United 
States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136, and "combinations 
by fusion," or "corporate combinations," as in the Standard Oil and 
Tobacco Cases. Possibly in cases of the former class, where there is 
no exclusion of outsiders, it is not proper to say that there is a monop- 
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olizing, as in that contingency there is no exclusion. At most it may 
not be proper to say more than that there is a combination in restraint 
of trade. But in the latter case, notwithstanding there is no exclusion 
of outsiders, there is no reason for not characterizing what has been 
done as monopolizing, for in such case there is exclusion. The mem- 
bers of the combination are excjuded for the benefit of the single cor- 
poration into which they are fused. Mr. Justice McKenna seems to 
hâve had such monopolizing in mind in the case of National Cotton 
Oil Co. v. Texas, supra, when he said : 

"Its [monopoly's] dominant thought now is, to quote another, 'the notion 
of exclusiveness or unity' ; in other words, the suppression of compétition by 
the unification of interest or management, or it may be through agreement 
and concert of action. And the purpose is so definitely the control of priées 
that monopoly has been deflned to be 'unifled tactics with regard to priées.' " 

A combination of competitors, accompanied by exclusion of out- 
siders, and the exclusion by a competitor, or by its ofncers and agents 
on its behalf, of competitors by the use of such means as are charged 
hère, clearly constitute monopolizing within the section. Mr. Chief 
Justice White in Standard Oil Co. v. United States, 221 U. S. 1, 31 
Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 
734, pointed out that monopolizing was a species of restraint of trade 
or commerce, so that a combination or conspiracy to monopolize a 
part of interstate trade or commerce is covered by both sections. In 
this particular they overlap. We hâve seen that conspiracies in re- 
straint of trade and commerce , are not confined to conspiracies by 
competitors, or on behalf of a competitor against a competitor. It 
is not even necessary that the exécution of the conspiracy be of any 
benefit to the conspirators. It is sufficient that it will restrain the inter- 
state trade or commerce of the person conspired against. But in the 
case of monopolizing under the second section, where there is exclu- 
sion by a competitor, or a combination of competitors, of competitors 
substantially from interstate trade or commerce, it is in order that the 
former may hâve the whole or approximately the whole of the field 
to itself or themselves. It is penalized, so that there may be no such 
exclusion, and the field may be occupied by ail on equal terms. 

It follows from this gênerai survey that there can be no monopoliz- 
ing in the légal and accurate sensé of the word where there can be no 
common occupation. Where in the very nature of things there must 
be exclusion of ail others but one, there can be no monopolizing. 
Hence it would seem that there can be no monopolizing in making 
a single interstate sale, or in making a great number of such sales, 
even though wrongful means are used in making them. A wrong 
has been done the competitors, but the wrong is not that of monopo- 
lizing. In the very nature of things but one competitor can make the 
sale. The idea that such conduct constitutes monopolizing is no. 
according to the légal and accurate meaning of the word. It car 
only be such according to a popular conception thereof. 

[13] But, though but one competitor can make a sale, ail competi- 
tors can enjoy the free opportunity of approaching each and even' 
prospective purchaser on equal terms, with the chance of making a 



PATTERSON V. UNITED STATES 621 

sale if he can persuade him to buy. For one competitor to exclude ail 
or substantially ail other competitors from such opportunity — i. e., 
drive them from the field of freely offering their goods, so as to 
hâve that field to himself — is to monopolize according to the légal and 
accurate sensé of the word. 

[14] This leads to a considération of what is "any part" of inter- 
state trade or commerce, within the meaning of the section. What 
are the possible parts of interstate trade or commerce that may be 
covered by it? The interstate trade or commerce in a particular 
commodity of ail prospective purchasers thereof in the United States 
is a part of interstate trade or commerce; also the interstate trade 
or commerce in such commodity of ail prospective purchasers thereof 
in some particular portion thereof is a part thereof. And also the 
interstate trade or commerce in such commodity of any prospective 
purchaser thereof wherever located in the United States is a part 
thereof. There can be no question that the first two are parts of 
interstate trade or commerce within the meaning of the statute. The 
case of Montague v. Lowery, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. 
Ed. 608, involved a monopolizing of the second part of interstate 
trade or commerce above referred to. The only question is as to the 
third part. Is the interstate trade or commerce of a prospective pur- 
chaser a part thereof within it? The case of Whitwell v. Continental 
Tobacco Co., 125 Fed. 454, 50 C. C. A. 290, 64 L. R. A. 689, involved 
the question whether it is. There a manufacturer of plug chewing 
tobacco had refused to sell to a jobber unless he would agrée not to 
purchase such tobacco from its competitors, but to give his entire 
business to it, and the question was whether such conduct on its part 
was an attempt to monopolize a part of interstate trade or commerce 
under the section. This depended on whether the interstate trade or 
commerce of that jobber was a part of such trade or commerce within 
its meaning, and whether the means by which it was attempted to 
monopolize it was wrongf ul. It was held that the case did not corne 
within the section. The appréhension that, if it was held that it 
<lid, then every interstate sale would be within it, seems largely to hâve 
brought it about. This is to be gathered from certain expressions in 
Judge Sanborn's opinion, repeated in United States v. Standard Oil 
Co. (C. C.) 173 Fed. 177, 191. He there said: 

"Undoubtedly every person engaged in interstate commerce neeessarily 
attempts to draw to himself, to the exclusion of others, and thereby to mo- 
nopolize, a part of that trade. Every sale and » * • transportation of 
an article which is the subject of interstate commerce évidences a successful 
attempt to monopolize that trade or commerce which concerns that sale or 
transportation. If the second section of the act prohibits every attempt to 
monopolize any part of interstate commerce, it forbids ail compétition therein, 
and defeats the only purpose of the law ; for there can be no compétition, 
unless each competitor is permitted * * * to draw to himself, and thereby 
to monopolize, some part of the commerce." 

But there was no reason for such appréhension, for, as we hâve 
seen, interstate sales do not come within the section, because in such 
cases there is no monopolizing. It is only the conception of the mean- 
ing of that word according to popular speech that could create such 
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an appréhension. It was such a conception that led Judge Ward in 
United States v. American Tobacco Co. (C. C.) 164 Fed. 700, 727, to 
say: 

"As this section prohibits a monopoly of, or an attempt to monopolize, any 
part of such commerce, it cannot be literally construed. So applied, the act 
would prohibit commerce itself." 

In dealing with this subject the Suprême Court, speaking by the 
Chief Justice, in the Standard Oil Company Case, 221 U. S. 61, 31 
Sup. Ct. 516, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 
734, said: 

"The commerce referred to by the words 'any part,' construed in the light 
of the manifest purpose of the statute, bas both a geographieal and a dis- 
tributive significance ; that is, it includes any portion of the United States 
and any one of the classes of tbings forming a part of interstate or foreign 
commerce." 

This excludes therefrom the interstate trade or commerce of a par- 
ticular prospective purchaser of a particular commodity, and confines 
it to the interstate trade or commerce of ail prospective purchasers 
of a particular commodity in the United States or in some particular 
portion thereof. Reasoning from the analogy to a monopolizing by 
sovereign grant leads to the conclusion that such is a true construction 
of the section. In case of such monopolizing it is of a particular 
commodity, and in olden times in England it was limited in some in- 
stances to particular portions of the kingdom. 

[15] The second count charges that défendant had monopolized a 
part of the interstate trade and commerce in cash registers "under the 
circumstances and conditions set forth and described in the first 
count," and in the latter part it makes part thereof the allégations of 
that count descriptive of that trade and commerce, the concerns en- 
gaged therein, and the means employed by défendants, and as to 
knowledge, intent, and overt acts on the part of and by défendants. 
In the light of the entire context, we think the word "monopolized" 
should be construed as meaning "secured." So construing it, the ques- 
tion arises whether the offense which the count charges is not that of 
monopolizing the interstate trade and commerce in cash registers, and 
not a part thereof. 

[16] There is no rule of law requiring the offense intended to be 
charged in an indictment to be charged expressly in gênerai ternis. 
It is sufficient if the facts alleged, if true, show the commission of the 
offense. If, then, the effect of what the second count allèges that the 
défendants had done, if done by them, was the commission by them 
of the offense of monopolizing the interstate trade and commerce in 
cash registers, that is the offense charged against them, and to which 
référence was had by the use of the words "charge of monopolizing 
in this count made" at the end of the second count. 

Now, the offense of monopolizing consists not only in obtaining 
or securing, in the first instance, a monopoly by the wrongful acts 
of individuals, but in holding and m'aintaining it by such acts. Ac- 
cording to the allégation of the first count, duringthe preceding 3 
years the National Company had a practical monopoly in cash régis- 
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ters. It did approximately 95 per cent, of the manufacturing and sell- 
ing of cash registers. Also, according thereto, the défendants carried 
on the business of the National Company on a plan involving the use 
of the means therein set forth, with the intent and purpose to restrain 
the interstate trade and commerce of ail its known competitors and to 
drive them out of business. Such are the circumstances and conditions 
under which it is alleged that the défendants had secured for the 
National Company interstate sales of cash registers by the use of those 
means which, but for the use thereof, would hâve been secured by 
those competitors. Such action on the part of défendants was cal- 
culated to hold and maintain the monopoly which the National Com- 
pany had. It being done with such intent, it was done with the intent 
to maintain and hold the monopoly. It seems to us, therefore, that 
the count does charge the commission of the offense of monopolizing 
interstate trade and commerce in cash registers during the 3 years 
preceding the indictment. This being so, it is not duplicitous. It 
charges but a single offense. 

[17] But this is not ail that is to be said upon this count. The 
competitors whose interstate trade and commerce are alleged to hâve 
been secured by défendants for the National Company by the use of 
the means complained of are alleged to be those "mentioned in said 
first count as having carried on business during said 3 years." When, 
however, we turn to the first count, we do not find any of the com- 
petitors named therein mentioned as having carried on business dur- 
ing the 3 years preceding the indictment. It is only on the hypothesis 
that the count allèges that ail of the 32 competitors carried on business 
during the whole 20 years that it can be said that it mentions those of 
them who carried on business during the 3 years. But we hâve seen 
that the government does not contend that such is the meaning of the 
allégation and we hâve held that it does not mean it. It means no 
more than that during the entire 20 years some of the competitors 
were carrying on business, without giving any indication whatever 
as to when any of them were so doing. The competitors, then, whose 
business it is alleged the défendants secured by the use of those means, 
are incapable of identification. It is not those who in fact carried on 
business during the 3 years, but those which the first count mentions 
as then carrying on business ; and it does not mention which of them 
so did. We see no escaping f rom the conclusion that the count on this 
ground is void for uncertainty. We are aware that the point is some- 
what technical, and that it is in the air now that the courts should be 
indulgent to looseness in pleading, even in an indictment. But that 
indulgence goes no farther than that an indictment is to be "taken 
to mean what it fairly conveys to a dispassionate reader by a fairly 
exact use of English speech." It should not go to the extent of taking 
it to mean that which "by a fairly exact use of English speech" it does 
not mean, or, in other words, when it says competitors "mentioned 
in said first count as having carried on business during said 3 years," 
it should be taken to mean competitors who did carry on business 
during those 3 years. The words of Mr. Justice Brewer in Clyatt v. 
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United States, 197 U. S. 207, 25 Sup. Ct. 429, 49 L. Ed. 726, corne 

in hère. They are: 

"Only In the exact administration of the law will justice in the long run 
be done, and the confidence of the public in such administration be main- 
tained." 

On this ground vve think the count is defective, and that the court 
erred in overruling the demurrer thereto. 

[18] This brings us to the third count, and we need not spend much 
space upon it. It charges that the défendants, having before the 3 
years preceding the indictment, engaged in the unlawful conspiracy 
described in the first count, and having by engaging therein drawn 
to the National Company and caused it to grasp that part of the 
interstate trade and commerce which, but for their engaging therein 
and by the use of the means described in the first count, would hâve 
been secured or retained by the competitors mentioned in the first 
count as having carried on business before those 3 years, had during 
those 3 years continued to hold, conduct, and carry on the interstate 
business of The National Company so by those means before those 3 
years augmented and thereby had monopolized the interstate trade 
and commerce in cash registers. The monopolizing hère charged, it 
will be noted, is not of a part of said trade and commerce, but such 
trade and commerce. It differs from the second count, in that it 
does not allège that during the 3 years preceding the indictment de- 
fendants had secured for the National Company any such trade or 
commerce by the use of wrongful means, which, but for the use there- 
of, would hâve been secured by its competitors. What it charges the 
défendants did was that during the 3 years they had continued to hold, 
conduct, and carry on the interstate business of the National Company, 
augmented by the interstate trade and commerce in cash registers which 
before the 3 years, by the use of the means complained of, they had 
drawn to the National Company and caused it to grasp, and which, 
but for the use of those means, would hâve been secured or retained 
by those of its competitors mentioned in the first count as having car- 
ried on the business before the 3 years. It will be noticed that the 
same uncertainty exists hère as to the interstate trade and commerce 
in cash registers secured by the National Company, by the use of 
those means, before the 3 years, and held on to by it during the 3 
years. It is that which, but for the use thereof, would hâve been 
secured by those of its competitors which are mentioned in the first 
count as having carried on business before the 3 years preceding the 
indictment. The first count no more mentions which of them carried 
on business before the 3 years than it does those which so did during 
the 3 years. On this ground the count is bad. 

But it is otherwise insufncient. It does not charge an offense against 
the United States, i. e., the offense of monopolizing a part of inter- 
state trade and commerce, and that for two reasons. According to the 
allégations of the first count, made a part of this, the cash registers 
manufactured and put on the market by the National Company during 
the 20 years were; patented. It owned patents which covered them. 
So far as the third count goes, the interstate trade and commerce 
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which it so secured may hâve been covered by its patents, and it was 
in law entitled to it thereunder. It may not hâve had a right to get 
it in the way charged, but should hâve asked the courts to protect 
its rights. This is a question that will be considered later. In holding 
onto it thereafter it could not hâve been guilty of monopolizing, even 
if otherwise it might hâve been. The indictment, having thus charged 
that the National Company had patents covering the cash registers 
made and sold by it, should hâve negatived that the trade and com- 
merce which it so secured and held onto was covered by those patents. 
In the first count it is alleged that défendants' conduct therein com- 
plained of was not "justified or warranted by any letters patent" ; but 
it was not meant thereby to charge that the trade and commerce affect- 
ed by the conspiracy complained of therein was not covered by the 
National Company's patents, for it is the position of the government 
that the défendants were not justified or warranted by those patents 
in protecting the rights so secured in that way. It is charged in the 
first count that at the beginning of the 20 years the National Com- 
pany did 80 per cent, of the manufacturing of cash registers. This 
of itself was a practical monopoly. It is not alleged that it had been 
secured by wrongful acts. Presumably it was entitled to it under its 
patents. It is true that it is alleged that long before the 3 years pre- 
ceding the finding of the indictment most of the basic patents and 
many of the improvement patents had expired. But this concèdes that 
some of the basic patents were then still unexpired at the beginning 
of the 3 years, and it is consistent with the fact that such was the case 
as to a great number of improvement patents. Everything, therefore, 
which the count allèges, may be true, and yet the National Company 
hâve been entitled to hold onto the business which it had so secured, 
in which case its conduct in so doing could not hâve been monopolizing. 
[19] But otherwise the count does not charge the offense of monop- 
olizing, in that it does not allège that défendants had done anything 
during the three years to maintain and to hold its monopoly. In the 
case of a monopoly brought about by monopolizing through a "com- 
bination by fusion" or "corporate combination," the monopolizing ex- 
ists as long as the combination continues to exist. It can at any time 
be dissolved, and its constituent éléments restored to existence. But 
in the case of a monopolizing by wrongful means, as hère, the mo- 
nopolizing ceases whenever the pugnacious competitor ceases to fight. 
Jt is not possible to resurrect the competitors who hâve been slain in 
the cqntest and restore to them what they hâve lost. Such competitor 
does not continue to monopolize, within the meaning of the statute, 
in holding onto the spoils of victory. It is never to be lost sight of 
that actually doing business, no matter how large, is not monopolizing. 
It is excluding from the opportunity of doing business that is. If it 
is thought that this is an evil condition of things, which should not be 
allowed to continue, the answer is that things should not hâve been 
allowed to get in that condition. The competitors attacked should 
hâve called upon the courts to protect them whilst they were being 
attacked. 

222IV-40 
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In the case of United States v. Irvine, '98 U. S. 450, 25 L. Ed. 193, 
it was held that the offense of withholding pension money was com- 
plète upon its first being withheld, and that it did not continue there- 
after, even though the money was never paid to the pensioner. And 
in the case of United States v. Kissel, 218 U. S. 607, 31 Sup. Ct. 126, 
54 L. Ed. 1168, Mr. Justice Holmes said: 

"It also is true, of course, that the mère continuance of the resuit of a 
crime does not continue the crime." 

[20] It is also urged that the third count is bad for failing to allège 
proper venue. It would seem to be clear that it was essential to allège 
that the offense charged was committed within the district where the 
indictment was found. Otherwise, the court had no jurisdiction of 
the offense. It would seem clear, also, that the third count is not 
aided by the allégation of venue in the first and second counts, un- 
less such allégation is incorporated in the third count by référence 
thereto. The government does not differ with the défendants as to 
thèse two propositions. Its position is that the allégation of the first 
count as to venue is so incorporated in the third. It makes this out 
from the fact that it allèges by way of récital that the défendants had, 
prior to the three years preceding the indictment, engaged in the un- 
lawful conspiracy charged in the first count "under the circumstances 
and conditions mentioned and described in the first count." But this 
has référence to the conspiracy charged in the first count. It has no 
référence to the offense charged in the third count, to wit, of hold- 
ing, conducting, and carrying on the business unlawfully acquired 

It must be held, therefore, that the third count is bad, and the lowei 
court erred in overruling the demurrer thereto. 

[21] 2. We corne now to the assignment that the court erred in 
overruling défendants' motion that the trial be had at Dayton. Sec- 
tion 100 of the Judicial Code divides Ohio into two judicial. districts, 
Northern and Southern, and the Southern into two divisions, Western 
and Eastem. It provides that certain terms of the District Court for 
the Western division shall be held at Cincinnati and certain for the 
Eastern at Columbus. Then follows this provision : 

"Provided, that terms of the District Court for the Southern district shaB 
te held at Dayton on the first Mondays in May and November. Prosecutions 
for crimes and offenses committed in any part of ssn'd district shall also be 
cognizable at the terms held at Dayton. Ail suits which may be brought within 
the Southern district, or either division thereof, may be instituted, tried and 
determined at the terms held at Dayton." 

This is a continuation or re-enactment of the act of Mardi 4, 1907 
(34 Statutes at Large, 1294), which first provided for the holding of 
terms of court at Dayton. This prosecution was instituted at Cincin- 
nati. It is not claimed that the lower court abused its discrétion, if, 
indeed, it had any, in overruling this motion, but that défendants were 
entitled as a matter of right to hâve the case transferred to Dayton 
for trial. The sole ground of the motion was that the National Corn- 
pany's plant and principal office is located there, and 11 of the défend- 
ants resided there, and that none of them resided at Cincinnati. We 
fail to find any basis whatever for this position. It will be noted that 
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Dayton is made a place for holding court for the entire Sotsthern dis- 
trict. As to prosecutions for crimes and offenses committed in any 
part of the district, they "shall be cognizable" and as to suits which 
may be brought within the district — i. e., of which it has jurisdiction — 
they "may be instituted, tried and determined" at Dayton. The pro- 
vision that such prosecutions shall be cognizable at Dayton does not 
require that they be instituted there; otherwise no prosecution could 
be instituted at Cincinnati or Columbus, but ail would hâve to be in- 
stituted at Dayton. No more does it require that any prosecution in- 
stituted at Cincinnati or Columbus shall be transferred there for trial. 
The only possible question which can arise is whether any prosecution 
instituted at Cincinnati or Columbus can be transferred to Dayton. 
The original act provided for such transference of pending suits, and 
nothing else. This assignment, therefore, is not well taken. 

[22] 3. Chronologically the assignments calling in question the 
rulings on the admissibility of évidence corne next. But we prefer 
to pass at once to the assignment that error was committed in over- 
ruling défendants' motion to direct the jury peremptorily to fmd a 
verdict for them. As introductory to its considération, two things 
should be clearly understood. One is as to what, under the évidence, 
was the case which it was open to "lie government to claim should be 
submitted to the jury. It was whether within the 3 years preced- 
ing the indictment the défendants conspired in restraint of the inter- 
state trade or commerce in cash registers of the American Com- 
pany of Columbus by the use of the fifth and ninth means specified 
therein. We make this out in this way: Certainly it was not more 
than whether the défendants within that time conspired in restraint 
of such trade or commerce of the competitors named who were in ex- 
istence during the 3 years by any of the means specified. It did not 
include whether they at any time conspired against any other of the 
competitors named therein because, as they had ceased to exist prior 
to the 3 years, défendants could not hâve conspired against them 
within the 3 years, and, so far as they conspired against them prior to 
the 3 years, i. e., whilst they were in existence, as the prosecution 
therefor was barred by the statute of limitations, the indictment did 
not seek conviction for the conspiracy as to them. Nor did it include 
whether they at any time conspired generally, i. e., against ail com- 
petitors, because whilst, as we hâve seen, the underlying thought of 
the first count is that they so conspired, and that this conspiracy was 
directed against the competitors named during and as they came into 
existence, the count did not seek conviction for such generic conspir- 
acy. Properly construed, it sought conviction for a conspiracy against 
the named competitors only, and those only who were in existence 
during the 3 years. And so far as such generic conspiracy existed 
prior to the 3 years the prosecution for it, too, was barred. It follows, 
therefore, that that case was not more than whether the défendants 
within the 3 years conspired in restraint of such trade or commerce 
of the American of Columbus, the Michigan, the Peninsular, the Bur- 
dick-Corbin, the Jewell, and the Dial, by any of the means specified, 
for thèse were the only competitors who were in existence during the 
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3 years. The Bensïnger and Hopkins-Robinson were not in existence 
at any time within the 20-year period, the St. Louis is not mentioned 
in the évidence, the Bundy was not in the cash register business, and 
ail the others ceased to exist prior to the 3 years. The last of them 
to go out of existence was the Union, and it ceased to exist as a 
competitor November 1, 1906. 

[23, 24] But the case was not even this much. It is not claimed 
by the government that the generic conspiracy was ever directed 
against the Peninsular, the Burdick-Corbin, the Jewell, or the Dial. 
It only claims that it was directed against the American of Columbus 
and the Michigan. The American came into existence not later than 
the early part of 1907, and the Michigan in 1908. And so far as the 
Michigan is concerned there was no substantial évidence that such 
conspiracy was ever directed against it. There was évidence of but 
two acts which can be said to hâve been unfriendly towards it, only 
one of which was in the 3 years. They were directed, not against it, 
but against two dealers in the machine, who purchased them outright 
and resold them. Its président and organizer, who had been con- 
nected with the National Company and who ceased his connection 
therewith in July, 1907, then holding the position of gênerai manager, 
was one of the principal witnesses for the prosecution, and he made no 
complaint whatever of the National Company's attitude or action to- 
ward his company. Possibly the reason why the generic conspiracy, 
assuming that there was one, was never directed against thèse five 
comp'anies, i. e., the Peninsular, the Burdick-Corbin, the Jewell, the 
Dial, and the Michigan, was because they did not seriously endanger 
the National supremacy. And, in view of this, perhaps the generic 
conspiracy should be stated to be, not that it was against ail competi- 
tors, but only against such as might endanger such supremacy. Such 
is the way, then, in which we limit the case which it was open to the 
government to claim should be submitted to the jury to the American 
of Columbus. But we also limit it under the évidence as to the means 
to be used in accomplishing the object of the conspiracy against that 
competitor; i. e., to the fifth and ninth. It is not claimed that the de- 
fendants conspired to use the fourth means against any competitors. 
The first, second, and third means were not means to accomplish that 
object. They were not calculated, in and of themselves, to restrain the 
trade or commerce of any competitor. If no use was made of the in- 
formation thereby obtained, no competitor would be restrained in 
his trade or commerce. Their sole function, therefore, was to enable 
the défendants to use other means which, in and of themselves, were 
calculated to restrain. It did not include the sixth, seventh, and tenth 
means, because there was no substantial évidence that the défendants 
at any time, much less within the 3 years, conspired in restraint of 
that company by the use of those means. 

It may be assumed in this connection that there was substantial 
évidence that the generic conspiracy and the spécifie conspiracy against 
the competitors who ceased to exist prior to 1907 included the use of 
such means, but it does not follow that the conspiracy against the 
American of Columbus included the use thereof. There was not a 



PATTERSON V. UNITED STATES 



G29 



particle of évidence that any such applications for patents as arecalled 
for by the tenth item, or that threats to that company, or to any pur- 
chaser or prospective purchaser of its machines, to begin suits for in- 
fringement against it or him, called for by the sixth item, were ever 
made. But a single suit for infringement was ever brought. That 
was brought against that company itself in the District Court of the 
Southern District of New York in 1908. The National obtained there- 
in a decree of infringement, which was reversed on appeal. National 
Cash Register Co. v. American Cash Register Co., 178 Fed. 79, 101 
C. C. A. 569. The patent was held invalid because of the sale of a 
single machine covered by it more than 2 years before its issue. The 
fact that the National was successful in the lower court is at least 
prima facie évidence of probable cause. The mère fact that there 
may hâve been a conspiracy — i. e., a joint purpose on the part of the 
défendants to restrain the trade of the competitors who ceased to exist 
before the year 1907 by the use of such means — is no évidence what- 
ever that they had such joint purpose as to the American of Colum- 
bus, when during the 5 years of its existence preceding the indict- 
ment there was no manifestation of such purpose. The same is true 
as to the means covered by the eighth and eleventh items. We as- 
sume hère, also, that there was substantial évidence that the generic 
conspiracy and the spécifie conspiracy against the competitors who 
ceased to exist prior to 1907 included the use of the means specified 
in the eighth item, and of other effective means not specified at ail, 
but covered by the eleventh item. But there is not a particle of évi- 
dence that the défendants at any time within the 5 years of its exist- 
ence contemplated the use of such means against the American of 
Columbus. And so it is that we limit the case which was open for the 
government to claim should be submitted to the jury to whether the 
défendants within the 3 years preceding the indictment conspired 
in restraint of the interstate trade or commerce of the American of 
Columbus by the use of the means described in the fifth and ninth 
spécifications. 

[25] But in so limiting that case we are not to be understood as 
holding that the jury were not to consider at ail whether the défend- 
ants conspired in restraint of the competitors named who ceased to 
exist "prior to 1907 during their existence by the use of ail the effective 
means specified except the fourth and of other effective means not 
specified covered by the eleventh item, and whether they were parties 
to a generic conspiracy of that character, and that évidence to this 
effect was not admissible. Our position is simply that those were 
subordinate issues in the case. The ultimate issue therein was wheth- 
er thedef endants had so conspired against the American of Columbus. 
The former issue had bearing on the question whether there was a 
generic conspiracy, and the latter on the question whether there was 
a conspiracy against the American of Columbus when it came into 
existence, which continued into the 3 years. Our purpose in putting 
the matter thus is to bring out sharply just what was the ultimate 
issue in the case, af ter the close of the évidence. A clear understand- 
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ing of this will aid us in disposing of the question in hand, and also 
the other questions yet to be considered. 

It is, however, urged on behalf of défendants that the décision 
in the case of C.ommonwealth v. Harley, 7 Metc. (Mass.) 506, is 
against the considération of a generic conspiracy in this case at ail. 
It was there held that, under an indictment charging a conspiracy to 
defraud Stephen W. Marsh, évidence was not admissible of a con : 
spiracy to cheat the public generally, or any person who might fall 
in the way of the conspirators. This was, however, on the ground — 
it could only hâve been on that ground — that the charge in the in- 
dictment excluded the thought of a generic conspiracy, and charged a 
conspiracy which in its origination was a spécifie conspiracy against 
Stephen W. Marsh. But that is not the case we hâve hère. It is true 
that the indictment charges a spécifie conspiracy only," but it is not a 
conspiracy which was spécifie in its origination. In its origination it 
was a generic conspiracy, which became a spécifie conspiracy by being 
directed against the competitors named as they came into existence. 
Hence it was a pertinent question in the case whether there was a 
generic conspiracy during the 20 years, and there was no variance. 

In the case of People v. Gilman, 121 Mich. 187, 80 N. W. 4, 46 L. R. 
A. 218, 80 Am. St. Rep. 490, a conviction was upheld under an indict- 
ment charging a conspiracy to defraud Edwin H. Sadler upon évi- 
dence of a conspiracy to cheat such persons as might be induced to at- 
tend certain séance meetings, and that he attended them. The décision 
is in conflict with the Massachusetts case, unless the indictment permit- 
ted the construction that it charged a spécifie conspiracy against Sad- 
ler by reason of a generic conspiracy being directed against him. 

[26] So as to the first, second, and third means — the means which in 
and of themselves were nonefifective — évidence tending to show that 
the conspiracy included them was admissible. And so far as there was 
substantial évidence to the effect that it did, it was for the jury to con- 
sider whether it did, but only as bearing on the further question wheth- 
er it included, also, any of the effective means. 

[27] The other thing which at this point should be clearly under- 
stood is whether, in order to there being such a case for submission to 
the jury, it is absolutely essential that anything was done in furtherance 
of such conspiracy within the 3 years preceding the indictment. We 
think that it is not. And this follows from Mr. Justice Holmes' il- 
luminating and most helpful opinion in the case of United States v. 
Kissel,218 U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168. Before the dé- 
cision in that case the question of the continuance of a conspiracy was 
in confusion and the authorities in conflict. There is no longer any 
confusion. The position there combated was that a conspiracy could: 
not hâve continuance in time. It was urged that it could not, because 
it consisted in an unlawfttl agreement, and an agreement does not hâve 
continuance. That that was what it consisted in seemed to be jus- 
tified by the common définition of a conspiracy as an agreement to do 
an unlawful thing, or to do a lawful thing by unlawf ul means. But this 
is no longer an accurate définition of a conspiracy. The agreement sim- 
ply initiâtes the conspiracy, but it is not the whole of it. Mr. Jus- 
tice Holmes said : 
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"It is true that the unlawful agrecment satisfles the définition of the crime, 
but it does not exhaust it." 

And again he said : 

"A oonspiracy is constituted by an agreement, it istrué; but it is the re- 
suit of the agreement, rather than the agreement itself, just as a partnership, 
although constituted by a contract, is not the contract, but is the resuit of 
it. The contract is instantaneous ; the partnership may endure as one and the 
same partnership for years. A conspiracy is a partnership in criminal pur- 
poses." 

Hère we hâve an accurate définition of a conspiracy. It is "a part- 
nership in criminal purposes," to which we might add, brought about 
by an agreement. So long, then as the partnership in a criminal pur- 
pose continues, the conspiracy continues. And it may continue with- 
out anything being done in furtherance of it. X. and Y. conspire on 
a day or two before the beginning of the period within which an in- 
dictment on a certain date may be found to murder Z., or to commit 
some other crime, on a day certain one week off; i. e., several days 
after the beginning of that period. After the beginning thereof, they 
abandon the conspiracy, either by a formai understanding, or by al- 
lowing the day to go by without doing anything, and never renewing it. 
In such case the partnership in the criminal purpose continues into the 
period. In so far, then, as it continued into the period, it was not 
barred by the statute of limitations. The mère fact that the prosecu- 
tion for the agreement which initiated the partnership is barred is no' 
reason for barring it as to so much of the partnership as has continued 
into the period. It may be important to show sometbing done in fur- 
therance of the conspiracy within the period to establish its continu- 
ance into it. It is not essential to its continuance thereinto. 

We come, then, to the question whether the government was enti- 
tled to a submission of such case to the jury. This dépends on wheth- 
er there was substantial évidence in support of that case. By sub- 
stantial évidence we mean évidence fit to induce conviction. And in 
determining this we limit ourselves entirely to the government's évi- 
dence, for it is not the province of the court, on a motion for a per- 
emptory instruction, to weigh the évidence. That is for the jury only, 
except that it may be weighed by the court on a motion for new trial. 
Jenkins & Reynolds Co. v. Alpena Portland Cernent Co., 147 Fed. 641, 
77 C. C. A. 625. 

[28, 29] In order for the défendants to hâve so conspired it is es- 
sential that they had such connection with the National Company that 
in the performance of their duties they had to do with its competi- 
tors. Those of its officers and agents who had nothing to do with 
compétition, as, for instance, those in the manufacturing department, 
cannot be said to hâve so conspired. It is not sufficient to connect any 
officer or agent of the National Company with the conspiracy that they 
knew of it or acquiesced in it. They must by word or deed hâve be- 
come a party to it. People v. Richards, 1 Mich. 216, 51 Am. Dec. 85 ; 
5 R. C. L. p. 1065. 

[30] The président and gênerai manager of the company had to d» 
with compétition. Both, the latter under the former, had supervision 
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of its entire business. They were located at Dayton. The United 
States was divided into sixteen districts. Over each was placed a 
district manager. Those district managers were located in the principal 
cities of the country. They had complète charge of the business in 
their respective districts, which included sales and compétition. Sales 
were made by sales agents and salesmen distributed throughout the 
country; the latter being under the former, and both under the dis- 
trict managers. In making sales they were brought into contact with 
compétition. There was a compétition départaient, with a compéti- 
tion committee. This committee was located at Dayton. It had en- 
tire supervision of compétition. It had executives who dealt with 
compétition in the field, known as "company salesmen." They worked 
in conjunction with sales agents and salesmen, and when in the field 
were under the district managers. The nexus between the compé- 
tition départaient and the président and gênerai manager was the ex- 
ecutive secretary. Besides thèse, there was a sales manager and as- 
sistant sales manager located at New York. They had more or less 
to do with compétition. The district managers at times held conven- 
tions at Dayton. They were- attended by the président and gênerai 
manager, the members of the compétition committee, the executive sec- 
retary, and the company salesmen. At thèse conventions the subject 
of compétition was given prominence. The sales agents and salesmen 
at times held conventions in différent parts of the country, and at 
thèse conventions compétition was a subject of discussion. Some of 
thèse officers and agents — at least the président and gênerai manager, 
compétition committee, and district managers — took part in f raming 
the policy of the company as to compétition. And it would seem that 
most, if not ail, of them knew of it and had a hand in carrying it 
out. The sales agents and salesmen were paid a commission on their 
sales. Ail the others received salaries. 

Ail but three of the plaintiffs in error were connected with the 
National Company when the indictment was found, and most of them 
were connected in one or the other of the capacities above set forth, 
and had been so for some time. The plaintiff in error John H. Patter- 
son was président; Edward A. Deeds, vice président and a director, 
and possibly assistant gênerai manager ; William F. Bippus, treasurer 
and a director; Alfred A. Thomas, gênerai counsel and a director; 
Robert Patterson, a director ; Thomas J. Watson, sales manager ; 
Joseph E. Rogers, assistant sales manager; Alexander C. Harned, 
executive secretary ; Alexander W. Sinclair and John E. Range, com- 
pany salesmen ; and Frederick S. High, Pliny Eves, Arthur A. Wentz, 
George E. Morgan, Charles T. Walmsley, Charles A. Snyder, Walter 
Cool, Myer N. Jacobs, Mont L. Lasley, M. G. Keith, J. C. Laird, 
W. C. Howe, and E. H. Epperson, district managers. It is not 
certain that the plaintiff in error Jonathan B. Hayward was then con- 
nected with the company ; if so, it was as patent counsel. The plain- 
tiff in error William H. Muzzy ceased his connection in 1911, and 
was then connected with the patent department at least as an attorney. 
Both Hayward and Muzzy had been members of the compétition com- 
mittee. And the plaintiffs in error William Pflum and Earl B. Wilson 
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ceased their connection in 1910; the one being gênerai manager, and 
the other sales agent. John H. Patterson had been président since 
1884, and ail the others had been connected with the company many 
years, though not in the same capacities in which they were then con- 
nectée!, and yet most of them in capacities which caused them to hâve 
to do more or less with compétition. 

We think it clear that there was substantial évidence to the effect 
that there was a conspiracy on the part of those officers and agents of 
the National Company who then had to do with compétition against 
most, if not ail, of the competitors named who were in existence be- 
fore the American of Columbus came into existence, which was not 
later than the early part of 1907, except the Peninsular, Burdick-Cor- 
bin, and Dial, as long as they were in existence within the 20-year 
period, and that this conspiracy included the use of some, ,if not ail, 
oi the means specified, and other means not specified aimed to be 
covered by the eleventh item, and that when that company came into 
existence there was a generic conspiracy against ail competitors, at 
least ail who might endanger the National's supremacy, which generic 
conspiracy had been in existence at least f rom the beginning of the 20 
years. In an issue of a publication of the company seemingly for dis- 
tribution amongst its officers and agents, of date May 1, 1892, occur 
thèse statements: 

"If the opposition knew what is in store for them, they would not waste 
«ny more time and money staying in the business. They are ail beginning to 
realize that there is no hope for them." 

"It is only a question of whether we propose to spend the money to keep 
<lown opposition. If we continue, it is absolutely certain no opposition com- 
pany can stand against this company and its agents. If necessary, we will 
spend five times as much money as we hâve already done, in order to down 
opposition. If they really believe this, they will throw up the sponge and 
quit." 

"We are receiving overtures to buy out opposition. We will not buy them 
«ut. We do not buy out ; we knock out." 

In an issue August 1, 1895, occurs this statement: 
"We are determined to absolutely control the cash register business." 

And in an issue of date March 25, 1897, after setting forth the pol- 
icy of the company of frankly informing a competitor of the purpose 
to drive him out of business, occurs this statement : 

"This, it is true, is what is called 'securing a monopoly' ; but we thlnk there 
can be no possible économie or other objection to it. Cash registers are not a 
necessity of life. Any one who chooses can do business without them, thus 
•contributing nothing to the 'monopoly.' " 

It is then stated that "this monopoly" "is managed upon a libéral 
and broad-minded plan." And at a convention of the district man- 
agers held at Dayton July 22, 1907, the défendant John H. Patterson, 
président, thus expressed himself to them : 

"We want Mr. Anderson of the compétition department to give you a little 
idea of how we are going to control compétition. We want Mr. Hayward also 
to give you a little talk. We want Mr. Muzzy to tell you how we are going 
to absolutely control the compétition of the world, because we want you to 
f eel this way. The fiist thing we aim to do is to keep down compétition." 
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And again: 

"I asked the Standard Oil Company what was the secret of thelr suceess, 
and they said this question could be answered In a very few words. Men, 
nothing but men ; men well organized ; they will keep down compétition and 
make tbings succeed." 

In the publications of the company and in the communications be- 
tvveen the officers and agents having to do with compétition, ternis of 
warfare were not infrequently used, such as battle, fight, enemy, am- 
munition, shot, whipped, victory, and flags flying. During that time ail 
the competitors named then in existence retired from the field. The 
American of Philadelphia, Boston, Hallwood, International, Hubinger 
& Carroll, and Latimer quit. The National does not seem to hâve been 
the cause of the Latimer quitting. The Century, Chicago, Cuckoo, 
Globe, Idéal, Kruse, Lamson, Metropolitan, Navy, Osborn, Standard, 
Simplex, Sun, Toledo, Union, and Weller sold out to the National, and 
it discontinued their business. The American of Philadelphia and Bos- 
ton quit because of infringement suits brought against them by the 
National, in which it was successful. The décisions in its favor against 
them are National Cash Rcgister Co. v. American Cash Register Co. 
(C. C.) 47 Fed. 212; National Cash Register Co. v. American Cash 
Register Co., 53 Fed. 367, 3 C. C. A. 559 ; National Cash Register Co. 
v. Boston Cash I. & R. Co., 159 U. S. 261, 15 Sup. Ct. 1041, 40 L. 
Ed. 142. The resuit of this litigation may possibly hâve had some- 
thing to do with other competitors quitting or selling out. Infringe- 
ment suits were brought against most, if not ail, the others, and thèse 
suits had more or less to do with their quitting or selling out. There 
was évidence tending to show in some of thèse instances at least that 
the claim of infringement was unfounded and known to be so, and that 
the suits for infringement were not brought in good faith, but for the 
sole purpose of aiding in driving the competitors from the field. The 
government claims that such was the case in ail instances. In most, 
if not ail, of thèse instances, some, if not ail, of the other means 
were resorted to, and it is not unlikely that in some instances at least 
they were more effective than the suits. And such means were re- 
sorted to in some, if not ail, the cases where the suits were successful. 
The Hallwood, International, Century, Chicago, Cuckoo, Globe, Idéal, 
Metropolitan, Navy, Osborn, Simplex, Sun, Toledo, Union, and West- 
ern retired from the field during the 7 years prior to 1907. Most, if 
not ail, of the others retired before then, and mainly in the early part 
of the 20-year period. 

In justice to the National Company and the défendants it should be 
noted that it was the pioneer in the cash register business and devel- 
oped it. It owned the basic patents and must hâve acquired in a prop- 
er manner a very great number of improvement patents. In addition 
to this, it had the advantage of very great capacity in the management 
of its affairs. Thèse two considérations together, without référence 
to any unfair treatment of its competitors, are sufficient in themselves 
to account in a large measure for thé suceess it has attained. And it is 
not unlikely that its trade was pirated by other competitors besides the 
American of Philadelphia and the Boston, against whom it obtained 
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decrees of infringement, and that thèse, as well as others, in their com- 
pétition with it, resorted to some of the tactics complained of hère. 

We think it clear, also, that there was substantial évidence to the 
effect that this generic conspiracy was directed against the American 
of Columbus when it came into existence, and became spécifie as to 
it, and that it continued up until just shortly before the beginning of 
the 3-year period. The only other competitors then in existence were 
the Peninsular, Burdick-Corbin, and Dial, neither of which, as stated, 
was of much conséquence. That company was the successor of the In- 
ternational, and it in turn of the Hallwood. The Hallwood during 
its existence, which covered a number of years, was one of the Na- 
tional's most stubborn competitors. It went into the hands of a re- 
ceiver in 1903 or 1904. There was évidence tending to show that an 
effort was made, whilst its assets were in such hands, by the Nation- 
al, to acquire them without its being known in the transaction. The 
International acquired them, and then the American. Its connection 
with the Hallwood not unlikely aided it in getting established in busi- 
ness soon after entering the field. So identified with the Hallwood 
was it that its machines were frequently called Hallwood, and it, some- 
times, the Hallwood Company. In view of its connection with the 
Hallwood Company, one would expect the generic conspiracy to be 
directed against it as soon as it came into existence, and so the gov- 
ernment's évidence tended to show. May 4, 1907, the district manager 
at Détroit, Henry F. James, wrote to the assistant head of the com- 
pétition department, Joseph E. Warren, that the Hallwood (i. e., Amer- 
ican) situation in Détroit looked rather serious, and suggested the 
employment of the plaintiff in error Alexander W. Sinclair, then off 
the roll, to hire the Hallwood agent at that point. Warren answered 
that the compétition did not warrant placing Sinclair on the roll again, 
and suggested that he (James) was in a better position to hire the 
agent than Sinclair. There was no évidence of anything else of a spé- 
cifie character during this year. But there were gênerai statements as 
to compétition which could not hâve had référence to any one but the 
American. Such was the statement of plaintiff in error John H. Pat- 
terson, at the convention of district managers July 22, 1907. June 
20, 1907, the gênerai manager, Hugh Chalmers, wrote to ail the sales 
agents and salesmen, suggesting that they call on the users of com- 
peting machines and point out to them the weaknesses and deficiencies 
thereof, so that, even if they could not make a trade, they would cease 
to be a "plugger" for the opposition. And September 6, 1907, the 
head of the compétition department, C. D. Anderson, wrote James at 
Détroit that the company was never in better shape to take care of 
compétition than at that time, and for that reason they did not intend 
to let it increase again. 

Mardi 1, 1908, the plaintiff in error Sinclair entered the employ of 
the American and located at Détroit. It is possible that he was then 
still off the National's roll. He continued in its employ there until Sep- 
tember 24, 1908. During this time a vigorous effort was made to 
drive him from the field, and it finally succeeded, when he re-entered 
the National's employ as a company salesman, and so continued until 
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the trial. The plaintiffs in error Pflum, then gênerai manager, Har- 
ned, then executive secretary, and Watson, then sales manager, par- 
ticipated in this effort. The method of attack was to prevent him f rom 
making sales of American machines and to displace such as he made. 
The way in which the former was attempted was by offering Hallwoods 
owned by the National Company at low prices — i. e., 30 cents on the 
dollar— in compétition. The intention was to construct a machine spe- 
cially for that purpose. In letter f rom James to Harned of date March 
16, 1908, he stated that he needed a proper tool with which to fight 
Sinclair's compétition, and requested that 10 or 12 Hallwoods be sent 
him, "as our machine parallel to Hallwood will not be ready for some 
time," and Harned in his answer said that work on drawer-operated 
machine — which was the character of the American — was being pushed 
and they would be able to give it to him sooner than he had stated. 
But whether this machine was used in this connection does not ap- 
pear. The way in which the displacements* were brought about was 
by offering the regular National machines on unusual terms. Both 
methods were unfair. Their purpose was to drive Sinclair and the 
American which he represented off the field, so that the National 
might hâve it to itself. May 16, 1908, Harned wrote James, congrat- 
ulating him on displacing six Hallwoods taken in part pay for six 
Nationals, and stated that ail at the factory, including plaintifï in er- 
ror Deeds, were pleased and gratifïed at the outcome, and that he had 
put a crimp in Sinclair from which he would hâve difliculty in re- 
covery. June 9, 1908, James wrote Pflum that since Sinclair had taken 
hold he had blocked 25 of his sales and displaced 9. September 4, 
1908, plaintifï in error Watson issued a circular to the selling force 
empowering them to sell Hallwoods at 30 cents on the dollar. There 
was évidence of unfair means being used during this same time at 
Los Angeles to prevent the sale of the American machine, the détails 
of which need not be given. And September 10, 1908, James, in whose 
territory Grand Rapids, Mich., was located, wrote plaintifï in error 
Watson, wanting to know the conclusion of himself and plaintifï in 
error Pflum as to the situation at that place, and whether they had suc- 
ceeded in hiring Cleaves, the agent of the American, and saying that, 
if they could not hire him, they should hâve some spécial men— i. e., 
company salesmen — there until they ran him out of business. 

After Sinclair returned to the service of the National, he was sent 
to Toledo, Ohio, where he remained at least until in November, 1908. 
Whilst there he adopted the same tactics that had been used against 
him in Détroit to drive out the agents of the American at that point. 
Finally, in the middle of January, 1909, James, the district manager 
at Détroit left the service of the National, and in breach of a contract 
that he had with it at once entered the employ of the American and 
was placed in charge of several states, with headquarters at Détroit. 
In the early part of February, 1909, certainly not as late as the 22d of 
that month, the new district manager appointée to take the place of 
James at Détroit was installed. At a meeting of the sales agents and 
salesmen who were to be under him, held on that occasion, the plain- 
tifï in error Watson was présent and undertook to outline the policy 
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of the National in meeting compétition, and in the course of his re- 
marks, according to one witness, he said that it would be necessary 
to use every means possible to put James out of business, and accord- 
ing to another that they did not want him to get a f oothold in Détroit, 
and that they would move their executive offices to Détroit, but that 
they would put him out of business. 

Thus it is that the government's évidence tended to establish a con- 
spiracy on the part of some of the défendants at least against the 
American, and brought it down almost to the door of the 3-year period. 
It remains to consider whether there was substantial évidence to the 
effect that it entered that door. Possibly in view of the fact that the 
American was still actively in business — that what had transpired pre- 
ceding the 3 years down almost to it indicated an absolute and fixed 
purpose to restrain the trade of the American, if not to drive it out of 
business, without any indication of a change of purpose before>the 3 
years — and that the American was represented at Détroit by the Na- 
tional's former représentative, against whom it had a grievance, it 
was for the jury, without more, to détermine whether the conspiracy 
continued into the 3 years. But the case does not dépend upon pre- 
sumptions. Things were done within the 3 years by représentatives 
of the National in restraint of the American's trade and commerce. 
According to the défendants, ail that was done was by sales agents and 
salesmen, and none of the plaintiffs in error were directly connected 
with it ; and what was done by sales agents and salesmen was scanty, 
in view of the fact that the National had 750 of such représentatives 
distributed throughout the country, and the American was doing busi- 
ness ail over it. They urge that what the government's évidence estab- 
lished was done should be taken as being ail that was done. The Amer- 
ican knew of ail unfriendly action towards it, and actively assisted it 
in the prosecution of the case, and the évidence disclosed that it made 
a very thorough investigation. Hère, according to défendants, was 
ail that was done. In 22 instances sales agents and salesmen of the Na- 
tional attempted to induce purchasers of American machines, who 
had not paid for them, to repudiate their contracts by seller's talk and 
offering to allow them what they had paid on the purchase price of 
Nationals, in two, and possibly three, of which instances the attempt 
was successful. They occurred in 14 différent states and 17 différent 
localities. Ten of them occurred in 1909, 7 in 1910, and 5 in 1911. 
Défendants would hâve it that thèse were ail such instances, but the 
tendency of the testimony of Steubenrauch is to establish 8 others, 6 of 
which were in 1910 and 2 in 1912, in Connecticut. In addition to 
thèse the acts in restraint covered by the government's évidence were 
the display in March, 1909, by the National's sales agents at Los An- 
geles, in California, in his show window, smashed-up Hallwood cash 
registers with a card bearing this inscription: 

"Hundreds of nierehants hâve exchanged unsatisfactory Hallwood cash reg- 
isters for Nationals. We sell them at 30 cents on the dollar. But as they hâve 
no commercial value and do not sell, we are compelled to break them up to 
make room and will sell as Old Junk" 

— an unsuccessful attempt by the sales agent of the National at Dal- 
las, Tex., in the winter of 1909-10 to bribe a drayman in the employ 
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of the American agent to tell him where he delivered every American 
machine, and an unsuccessful attempt by the sales agent of the Na- 
tional at Los Angeles, Cal., May 1, 1910, to induce the American agent 
at that point to leave its employ and enter that of the National. The 
défendants contend that it is more reasonable to account for thèse 
acts by a désire on the part of the sales agents and salesmen to make 
commissions than the existence of the conspiracy charged. Undoubted- 
ly thèse acts are small in number compared with the number which 
might hâve been, and it is possible to account for them on the grounds 
suggested. And the fact that James, the most important witness for 
the government, did not definitely testify to any spécifie acts in re- 
streint of his trade after he became connected with the American is 
favorable to the defendant's position. But even on the basis that 
the foregoing list exhausts ail acts in restraint of the trade and com- 
merce' of the American within the 3 years, and that thèse are to be 
accounted for, as défendants would hâve it,' or as mère sequeke of a 
conspiracy that terminated before the beginning of the 3 years, still 
we are constrained to hold that it was for the jury to détermine wheth- 
er the conspiracy continued into the 3 years. We hâve shown that 
the government's évidence tends to establish the continuance of the con- 
spiracy almost up to the very beginning of the 3 years. Something 
happened shortly after the beginning of the 3 years calculated to ter- 
minate the conspiracy, which may account for nothing being done by 
the défendants in error within the 3 years indicating the continued ex- 
istence of the conspiracy, and which, if it was the cause of its termi- 
nation, involves its continuance into the 3 years. That was action on 
the part of James to call the National to account for its attitude to- 
wards and action against the American. On July 14, 1909, an infor- 
mation in the nature of a quo warranta on behalf of the people on 
relation of James was filed in the Suprême Court of Michigan against 
the National Company to oust it from that state for violating its anti- 
trust laws, which proceeding resulted in a judgment for a fine on July 
14, 1914. In the nature of things, some time must hâve been taken 
to prépare for the proceeding, and the évidence disclosed that James 
caused affidavits to be taken of unfair acts towards the American by 
National agents as far back as in March, 1909. It is not unlikely that 
the National became aware of this contemplated proceeding, and 
knowledge of it was calculated to cause it to take steps to end ail action 
against the American which could reasonably be complained of. And 
. we find that on April 1, 1909, the plaintif? in error Pflum sent the fol- 
lowing letter to ail the district managers, to wit: 

"The National Cash Register Company. 

"New York, April 1, 1909. 
"To Ail District Managers: 

"Mr. M. N. Jacobs: In the various conventions I hâve attended, I found 
that some of the newer members in the districts are not thoroughly clear on 
the best way to handle sales made by other companies. Please see that every 
agent in your district thoroughly understands our position in the matter. 

"You know what this policy is, but in brief will say that in no case will we 
permit any of our agents to misrepresent cash registers manufactured by 
other companies, neither will we permit any agent or person in our employ to 
induce any purchaser of a cash register made by any other company to break 
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his contract and return the register to the manufacturer. With the Une of 
registers that our agents now hâve, they are able to show the superiority of 
Nationals over those of any other make and at lower priées. 

"There has been no violation of our policies that I knovv of, but I give you 
this information because of the inquiries received from the newer men in the 
fleld. 

"Please see that thèse instructions are carried out in every détail and that 
the new men are so instructed on entering the fleld. 

"Tours very truly, Wm. Pflum, 

"W. P. — T. Vice Président and Manager." 

There is room to claim that such is the only reasonable ground to 
accoimt for this letter being written and sent out. If so, there is room 
to claim, fnrther, that the conspiracy continued at least until then. 

[31] But we would not be understood as holding that, apart from 
this construction, the acts in restraint of the American's trade within 
the 3 years above given were not sufhcient, in connection with the 
évidence tending to trace the existence of the conspiracy up to the be- 
ginning of the 3 years, to require that the question as to its continu- 
ance within the 3 years be submitted to the jury. The question is 
not whether those acts were sufficient to establish the entering into 
a conspiracy in the first instance, but the continuance of a conspiracy 
theretofore formed. And that list cannot be said to be exhaustive. 
We hâve heretofore noted that James in his letter to Harned of 
March 16, 1908, and Harned in his answer, referred to a drawer-op- 
erated machine parallel to the Hallwood (i. e., American), which the 
National was making for the purpose of fighting the American there- 
with. The government's évidence tended to show that a machine 
known as 1,000-line machine, and which not unlikely was this machine, 
was used only for the purpose of fighting the American and keeping 
it from making sales within the 3 years. If so, this could hardly be 
without some of the défendants being connected with it. The gov- 
ernment's position hère was combated strongly by the défendants, 
but we cannot weigh its évidence on this point as against that of the 
government. For thèse reasons, therefore, we think the case was for 
the jury, and the court did not err in overruling ail the motions. It 
is not the province of an appellate court to weigh the évidence. What 
the trial court might do on a motion for new trial as to some of the 
défendants, in the view which we hâve taken of the nature of the 
offense charged, we need not pause to consider. 

4. It is now in order to take up the assignments questioning rulings 
upon the admissibility of évidence. They are very numerous, but the 
considération of them can be shortened by classification. In consid- 
ering them, the case for the jury, as we hâve determined it to hâve 
been, should be kept constantly in mind. That case is whether within 
the three years the défendants conspired in restraint of the trade of 
the American of Columbus, by the use of the fifth and ninth means. 
No évidence that was not relevant thereto was admissible, and ail 
that was was admissible, if not otherwise objectionable. The primary 
classification of thèse rulings is into those involving évidence that 
was admitted and those where the évidence was excluded. We con- 
sider first those where the évidence was admitted. In this connection 
it may be said generally that the admissible évidence was not confined 
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to that which bore directly upon the existence of such conspiracy 
within the 3 years. Ail that was not otherwise objectionable tending 
to show the existence of a generic conspiracy when that company 
came into existence and its fixed and absolute character was relevant 
and admissible. Likewise as to ail évidence tending to show that 
upon its coming into existence the generic conspiracy was directed 
against it specifically and continued down to the beginning of the 
3 years. 

The admitted évidence involved in the rulings covered by the as- 
signaient s relates to transactions within the 3 years and to transac- 
tions prior thereto as far back as the beginning of the 20 years. Hère 
we consider first that which relates to transactions within the 3 years. 
And that may be divided into the évidence of the acts in restraint of 
the American trade, heretofore referred to, évidence of an act against 
that company, not heretofore referred to, and évidence of acts against 
the Michigan and Dial companies. 

[32] Ail of the évidence of acts against the American, heretofore 
referred to, was objected to, and the rulings admitting it are assigned 
as error. It is urged that none of those acts corne within the means 
specified in the indictment, and that the eleventh item is insufficient, 
under the authority of the case of United States v. Greene (D. C.) 115 
Fed. 343, 346. We think, however, that they fairly corne within the 
fifth and ninth. Greater stress is made on the considération that it 
was not shown that any of the défendants were connected with any 
of those acts. It is true that there was no direct évidence of such 
connection, apart from the use of the 1,000-line machines ; but this 
circumstance did not render évidence of those acts inadmissible. The 
government would base its admissibility on the doctrine of respondeat 
superior. It cites the cases of United States v. Gooding, 12 Wheat. 
460, 6 L. Ed. 693, Cliquot's Champagne, 3 Wall. 114, 18 L. Ed. 116, 
and Stockwell v. United States, 13 Wall. 531, 20 L. Ed. 491, where it 
was held that: 

"Whatever is done by an agent In référence to the business in which he is 
at the time employed and within the scope of this authority is said or done 
by the principal, and may be proved as well in a criminal as in a civil case 
in ail respects as if the principal were the actor." 

But this doctrine can hâve no application hère, as the persons who 
did the acts — i. e., sales agents and salesmen — were not the agents 
of the défendants. They wei»e the agents of the National Company. 
They were under défendants, but this did not make them défendants' 
agents. It urges further that they were co-conspirators with de- 
fendants, and under the case of Clune v. United States, 159 U. S. 
590, 16 Sup. Ct. 125, 40 L,. Ed. 269, what one conspirator does is 
évidence against the other, even though he is not a défendant or 
charged with being a party to the conspiracy in the indictment. Pos- 
sibly this is sufficient to uphold the action of the court in admitting 
the évidence. But it is not necessary to rely on it. Ail the acts were 
done in the regular course of the business of the National Company. 
Those sales agents and salesmen were under the direct supervision of 
some, at least, of the défendants. There was substantial évidence that 
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prior to the 3 years the défendants were in a conspiracy to restrain 
the trade and commerce of the American of Columbus by causing 
such acts to be done, and the sole question was whether that con- 
spiracy had continued into the 3 years. The doing of those acts was 
relevant to that issue. It was not an unreasonable inference that 
they were to be accounted for by the continued existence of the con- 
spiracy. Possibly they are to be accounted for by the initiative of the 
sales agents and salesmen in their anxiety to make commissions or 
as mère sequelae. But it was for the jury to détermine how they 
were to be accounted for as between those three possible ways of 
doing so. The défendants contend that is a case of an inference upon 
or from an inference, and that this is not allowable under the cases 
of United States v. Ross, 92 U. S. 281, 23 L. Ed. 707, and Manning v. 
Insurance Co., 100 U. S. 693, 25 L. Ed. 761. That it is a case of 
an inference upon or from an inference is attempted to be made out by 
tracing the course of inference in this way. An inference is first 
drawn that the sales agents and salesmen acted upon the instructions 
of the National Company, and then the further inference is drawn 
that défendants were connected . with such instructions. This case 
does not involve any such question. It is a case of immédiate infer- 
ence. The course of inference is not as claimed, but from the acts 
done to the conspiracy as the cause thereof. The court, therefore, did 
not err in admitting the évidence. 

[33] The évidence of an act against the company not heretofore 
referred to was as to something that happened in connection with 
one of the attempts on the part of the National's sales agents and 
salesmen to induce purchasers of American machines to repudiate 
their contracts of purchase, to wit, the attempt as to Conrad Green & 
Sons of Portland, Oregon, in the latter part of 1910. The agent of 
the American, who made that sale, left its employ the latter part of 
March, 1911, and entered that of the National. Evidence was admit- 
ted that after the delivery of the machine it was noticed to be out of 
order. The American agent made repeated attempts to fix it, but it 
remained out of order until he quit its employ. After he left, his suc- 
cessor, a repairman, who with the agent had examined the machine 
before its delivery and found it to be in perfect condition, examined it 
again and found that it was out of order because a pièce of its mechan- 
ism was bent. The government's position was that the American 
agent had bent it, at the National's instance. There was no other 
évidence that the National had any other connection with the matter' 
than that the American agent entered its employ four or five months 
afterwards and one of its compétition raen was seen in his store about 
three weeks before he did so. We do not think the évidence was 
sufficient to connect any National agent with the defective condition 
of the machine. There was no évidence of any other such act having 
ever been committed or attempted against the American. We, there- 
fore, hold that there was error hère. 

[34, 35] The acts against the Michigan and Dial, évidence of which 

was admitted, were thèse. A salesman of the National attempted to 

induce a dealer in Michigan cash registers, who bought them out- 

222 F.- 
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right from the Michigan Company and resold them, to discontinue the 
business by threats of interférence. A similar transaction to this 
took place prior to the three years, i. e., in 1908. As to the Dial in 
one instance an agent of the National happening in the office of that 
company when an acquaintance was there negotiating for some of 
its stock advised him not to buy it; and in another the plaintifï in 
error Muzzy attempted to purchase the business or patents of the 
company which was unsuccessful. We think the court erred in 
admitting this évidence. The government does not contend that the 
évidence as to the Dial was sufficient to make a case for the jury of 
conspiracy against it and we hâve held that that as to the Michigan 
was not sufficient for that purpose. If this évidence did not tend 
to establish a conspiracy against those companies, it did not tend to 
establish one against the American. 

[36] We corne now to the évidence as to transactions prior to the 
three years as far back as the beginning of the twenty years which 
was admitted over défendants' objection and the rulings as to which 
are assigned as error. The bulk of the évidence relates to such trans- 
actions and most of it was objected to. If the admission of any of 
the évidence as to acts against the American prior to the three years 
which, we hâve theretofore stated, is assigned as error, the assign- 
ment lias escaped us. The admission of the évidence as to the other 
act against the Michigan is assigned as error. This assignaient is 
well taken for the reason given as to the act within the three years. 
The rest of the assignments hère hâve to do with évidence tending to 
show a conspiracy against the competitors who ceased to exist prior 
to 1907 and a generic conspiracy which was directed against them. 
The same objections are made to some of this évidence which were 
made to the évidence of the acts against the American within the 
three years heretofore set forth. It is urged that the transactions to 
which it relates do not corne within the means specified and the elev- 
enth item is not sufficient to warrant évidence of them under the 
Greene Case. And the défendants were not shown to be connected 
with or responsible for them. It is also urged as to the évidence relat- 
ing to transactions and matters occurring in the early part of the 
twenty years that they were too remote. We think, however, that 
none of it was too remote. It as well as the évidence of later trans- 
actions and matters tended to show a generic conspiracy and bore on 
its fixed and absolute character and on its nature otherwise. As to 
défendants' connection therewith they ail occurred in the regular 
course of the business of the national and whether any of the défend- 
ants and which of them were connected therewith was open to infer- 
ence to be drawn by the jury. 

[37] Nor do we think the objection to certain of this évidence that 
it did not relate to transactions coming within the means specified 
well taken. The ruling of the court in refusing to require a bill of 
particulars of the means intended to be covered cannot be questioned 
hère and the indictment was quite libéral in the matter of spécifica- 
tion. Besides the case for which the défendants were subject to con- 
viction was limited to means specified, to wit, fifth and ninth. The 
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question hère is whether in establishing the generic conspiracy — a 
fact relevant to the existence of the spécifie conspiracy covered by 
that case — the government was limited to the means specified as to 
competitors who ceased their existence prior to 1907. The tendency 
of the use of other means than those specified was to establish that 
the generic conspiracy was to use every possible wrongful means that 
might be effective in putting an end to compétition. 

[38] Spécial emphasis is made upon the assignments which call 
in question rulings admitting évidence concerning the purchase of 
the businesses of 16 competitors by the National prior to 1907, and 
how the purchases came about. But ail this évidence was admissible. 
Its tendency was to establish a generic conspiracy to compel competi- 
tors to sell out to the National by the use of any effective wrongful 
means in existence when the American came in the field, and the 
tendency of such generic conspiracy is to establish a spécifie con- 
spiracy against the American when it came into existence, which con- 
tinued into the 3 years, at least to restrain its trade and commerce, if 
not to compel it to sell out to the National, by the use of the fifth and 
ninth items. It is true that, at the time of thèse purchases, suits for in- 
fringement were pending against most, if not ail, of thèse competitors. 
If such suits were brought in good faith and were the cause of the 
competitors selling out, then the tendency of that évidence was not 
to establish such a generic conspiracy. The case of Virtue v. Cream- 
ery Packing Company, 227 U. S. 8, 33 Sup. Ct. 202, 57 h. Ed. 393, 
was an action for treble damages under the seventh section of the 
Anti-Trust Act for a conspiracy in restraint of the plaintifï's interstate 
trade by prosecuting suits against them for infringement of patents 
and circulating reports that his articles were an infringement thereof. 
Two suits for infringement had been brought, in one of which in- 
fringement was denied and in the other decreed. In connecton with 
those suits such reports were circulated. It was held that no recovery 
could be had. Mr. Justice McKenna said : 

"Patents would be of little value if Infringers of them could not be notifled 
of the conséquences of infringement or proceeded against in the courts. Such 
action considered by itself cannot be said to be illégal. Patent rights, it is 
true, may be asserted ia malicious prosecutions as other rights * * * ma y 
be. But this is not an action for malicious prosecution. It is an action under 
the Sherman Anti-Trust Act for the violations * * * of that act, seeking 
treble damages." 

He did not mean by that that no recovery could be had under that 
act for damages caused by a conspiracy in restraint of interstate 
trade by the malicious prosecution of suits for infringement. He 
meant no more than that it did not appear that there was any such 
conspiracy in that case. So far as appeared, both suits were brought 
in good faith. 

But hère there was évidence tending to show that suits were not 
brought in good faith, and, on the contrary, were an "illicit use of 
the courts as instrumentantes of oppression," condemned in the 
case of Commercial Acétylène Co. v. Avery Portable Light Co. (C. 
C.) 152 Fed. 642. Besides, there was évidence tending to show in 
certain of the cases, at least, that the bringing of the suit was not 
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the real cause of the competitors selling out, but the use of other 
wrongful means. In addition to this, in each case of purchase it 
was made a provision in the contract that the competitor should 
not engage in the cash register business for 20 or 25 years, except 
one or two states in the West, where the cash register business 
was not large, which evidenced the purpose to keep competitors 
out of the business. This circumstance made what is known as the 
Leland contract, settling litigation growing out of the suit against 
the Boston Company, in which the National was successful, admis- 
sible in évidence. After the end of that suit the National brought 
suits against certain officers of the Boston to recover damages. In 
the case of National Cash Register Co. v. Leland, 94 Fed. 502, 37 
C, C. A. 372, it was held that it was entitled to recover, and this is 
the litigation in settlement of which the contract referred to was ex- 
ecuted. By it the National acquired patents, models, and certain 
apparatus of the Boston Company. It contained a provision by which 
the officers were not to engage in the cash register business for 25 
years, except in Montana and Idaho. There was no error in admit- 
ting any of thèse contracts in évidence. 

[39] The admission of contracts with others than*the competitors 
named in the indictment, eliminating them from the cash register 
field, is also assigned as error. The.re were five or six instances of 
this kind. The parties with whom the contracts were made were 
mainly dealers in second-hand registers. They évidence a purpose to 
acquire complète control of the business in second-hand registers of 
its make, and were admissible as tending to show a generic conspira- 
cy and its character, notwithstanding they were not referred to in the 
indictment. 

[40] The ground of objection to the évidence thus far considered 
is at bottom want of relevancy. Except to the extent stated we hâve 
found it to be relevant. In addition to thèse portions of the évidence, 
the admission of certain other évidence is assigned as error on the 
ground of its being hearsay. It is évidence as to what took place at 
two conventions of district managers held at Dayton, one in Decem- 
ber, 1902, and the other in July, 1907. We hâve made use of what 
was said by the défendant John H. Patterson at the last of the two. 
What took place at thèse conventions was evidenced by what pur- 
ported to be minutes thereof. Those of the first convention were 
identified by a witness who had been assistant to the head of the 
compétition department and was présent at it. He further testified 
that the minutes were taken by stenographers, amongst whom was 
the plaintiff in error Harned, who took most of them, and that he 
thought a copy was sent to each district manager, and several were 
kept in the compétition department. Those of the last one were 
identified by the former district manager at Détroit. He testified that 
they were sent to him by the National Company with his name on it. 
It is not clear whether he is to be understood as testifying that he 
was présent at the convention. Two objections are made to that 
évidence. One is that both were copies, and the originals should 
hâve been produced or accounted for. The other is that the évidence 
of what took place at those conventions was hearsay. The first ob- 
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jection was not made in the lower court. That raised by the other 
was that before the minutes were read in évidence their accuracy 
should hâve been guaranteed, either by the persons who made them 
or by others who were présent at the conventions. Strictly speaking, 
the objection that the évidence was hearsay raised this question. But 
the objection should hâve been more spécifie. It should hâve been 
expressly urged that such guaranty should be made before admitting 
the minutes in évidence. It might hâve been furnished. Because of 
this, if any error was committed in admitting thèse minutes in évi- 
dence, it cannot be considered. 

[41, 42] This brings us to the assignments questioning rulings ex- 
cluding évidence ofïered by the défendants. That mainly complained 
of is the rejection of évidence ofïered to prove that the National 
owned unexpired patents covering the machines made and sold or 
ofïered to be sold, by the 16 competitors whom it bought out, by the 
Hallwood, International, and Hubinger & Carroll, which quit busi- 
ness, and by the American of Columbus, during the times they were 
in existence, which machines, therefore, infringed those patents. Ac- 
cording to this offer, ail the competitors who ceased business prior 
to 1907, and the American of Columbus, against whose trade and 
commerce défendants are charged with conspiring, were infringers 
of the National's patents, and in so conspiring they were but seeking 
to prevent them from doing that which the National had a right to 
hâve them refrain from doing. We are not much impressed with 
the good faith of the ofïer as to the American. The conduct of the 
National and its managing officers during the five years of its exist- 
ence preceding the indictment seems to belie it. During that time 
no suit for infringement was brought against that company, except 
the one heretofore referred to, and there is no indication that they 
then thought that it was liable to such suit. It is not likely that 
they would hâve remained quiescent in this regard, if they so thought. 
Because of the absence of any évidence to this efïect, we hâve held 
that the conspiracy as to that company, if there was one, did not in- 
clude the sixth and seventh means. But, assuming that the ofïer was 
made in good faith, we think the court was right in excluding the évi- 
dence. It could not hâve been admissible to meet a charge that it 
had in bad faith threatened to bring suits for infringement. There 
was no such charge to meet. The only possible ground for its ad- 
missibility was to make good that défendants had the right to con- 
spire in restraint of the interstate trade and commerce in cash regis- 
ters of the American by the use of the fifth and ninth means, and 
hence were not guilty of an offense under first section of the Anti- 
Trust Act in so doing. 

This brings before us the question whether a patentée and another, 
or the ofncers and agents of a patentée, can conspire in restraint of 
the interstate trade or commerce in the article covered by the patent 
of persons who hâve no right to engage in such trade and commerce, 
and who by engaging therein infringe the right of the patentée ; i. e., 
whether such a conspiracy cornes within that section. Its disposition 
involves the rights of a patentée. Thèse rights are two, one statutory, 
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and the other at common law. The statutory right is usually stated 
in its adjective form; i. e., to exclude or to prevent others from mak- 
ing, using, or selling the article covered by the patent, or, in other 
words, to sue or to bring actions against others who are or hâve been 
making, using, or selling them. But this right has also a substantive 
form. It is that others shall refrain from making, or using, or sell- 
ing the article. The patentee's right at common law is to make, use, 
or sell the article. This right is to no extent dépendent on the stat- 
ute. The patentée, therefore, has the right to hâve others refrain 
from selling the article covered by his patent, and if they will not do 
so he has the right to prevent them from selling by suit. Has a 
patentée, then, the right to prevent any infringer from selling the 
article covered by his patent in any other way? He certainly has 
no right to do it by killing him, or destroying his factory, or such 
infringing articles as he may own. In selling the infringing article, 
no assaults are made upon his person, so that there is no room for 
claiming that his action was in self-defense. And the infringer owns 
his factory and articles. The patentée may be entitled to a destruc- 
tion of the infringing articles through the process of the court, but 
not otherwise. But has he the right to prevent him from so doing by 
action outside of the courts, not involving an invasion of the rights 
of person or property of the infringer; i. e., by the use of means 
which would be wrongful if used by him to prevent another from sell- 
ing articles not covered by his patent — i. e., such means as are charg- 
ed hère. 

We are not concerned hère with the question as to what a patentée 
may himself do in a gênerai way to protect the substantive right 
which he has from invasion. The question in hand is whether he 
and another, or his officers and agents in his interest, may conspire to 
prevent an invasion of his rights in the interstate field by the use 
of any such means. This dépends solely on whether such a conspiracy 
is within the first section of the Anti-Trust Act. And it would seem 
that to ask this question is to answer it. The terms of the section 
are of a most sweeping character. It includes every conspiracy in 
restraint of interstate trade or commerce. It is not a question wheth- 
er it is rightful or wrongful interstate trade or commerce that is cov- 
ered by the conspiracy. It is sufficient that it is interstate trade or 
commerce. If two or more persons in no way interested in a patent 
were to conspire in restraint of the interstate trade or commerce of 
an infringer, no one would contend that the conspiracy was not cov- 
ered by the statute. No more is it open to contend that a conspiracy 
by a patentée and another, or by the officers and agents of a patentée 
in his interest, to restrain the interstate trade or commerce of an 
infringer, is not within the statute. The intent of the statute was to 
sweep away ail conspiracies in restraint of such trade or commerce, 
whatever their character may be. The statute respects the monopoly 
of the patentée. It to no extent invades the rights conferred upon 
him by his patent. Bernent v. National Harrow Co., 186 U. S. 70, 22 
Sup. Ct. 747, 46 L. Ed. 1058; United States v. Winslow, 227 U. S. 
202, 33 Sup. Ct. 253, 57 h. Ed. 481. But the right to conspire with 
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another or others in his interest in restraint of the interstate trade or 
commerce covered by his patent is not one of the rights conferred 
thereby, and such a conspiracy is within the statute. Standard Sani- 
tary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 
107. Mr. Justice McKenna there said : 

"Rights conferred by patents are indeed very defimte and extensive, but 
they do not give any more than other rights a universal license against posi- 
tive prohibitions. The Sherman Law is a limitation of rights — rights which 
may be pushed to evil conséquences, and therefore restrained." 

We are therefore clearly of the opinion that the défendants were 
not entitled to ofïer évidence that the trade and commerce of the 
American of Columbus in cash registers was covered by an unexpired 
patent owned by the National. 

[43] How, then, as to the competitors who ceased to exist prior to 
1907, and who either sold out to the National or just quit doing busi- 
ness? Was évidence that their trade and commerce was covered by 
unexpired patents so owned admissible? We think it was. As to 
them the question before the jury was not whether the défendants 
had the right to conspire in restraint of their interstate trade or com- 
merce. The défendants were not on trial for any such conspiracy. 
The right to prosecute them for such conspiracy had been long before 
barred by the statute of limitations. But the question was before the 
jury whether they had conspired against those competitors to restrain 
their interstate trade or commerce by threatening to bring and bring- 
ing in bad faith suits against them for infringement of patents to 
conrpel them to sell out to the National or quit the business. It was 
the position of the government that they had so conspired, and there 
was évidence tending to establish that they had, at least as to some 
of them. This was not an ultimate question in the case. It was only 
a subordinate one, and yet it was a real one. It was not primarily 
subordinate to the question whether the défendants had conspired 
in restraint of the interstate trade or commerce of the American of 
Columbus by the use of such means. As we hâve seen, there was no 
such question in the case. It was primarily subordinate to the ques- 
tion whether, prior to 1907, when the American came into existence, 
the défendants were parties to a generic conspiracy in restraint of 
the interstate trade or commerce of ail competitors who might en- 
danger the supremacy of the National by the use of any effective 
means, of which a conspiracy against the American of Columbus by 
the use of the fifth and ninth means, which continued into the 3 years, 
was the outgrowth. 

Now, as bearing on that question, we think that the défendants 
were entitled to prove, if they could, that the machines of those com- 
petitors were infringements. The means covered by the seventh item 
were in effect malicious prosecutions against those competitors — the 
bringing of suits for infringement, not in the belief that the National 
had a good cause of action against them, but without regard to wheth- 
er it had or not — in order to drive them from the cash register field ; 
i. e., in bad faith or without probable cause. A suit for malicious 
prosecution cannot be brought until the termination of the prosecu- 
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tion. In such a suit, therefore, it is never a question whether there 
was real cause for the prosecution. Its dismissal settles the ques- 
tion whether there was real cause. But it isa question therein 
whether there was probable cause. The suit cannot be maintained 
if there was. But hère there was no termination of the suits for 
infringement, by a décision of the question of infringement involved 
therein. In most instances the suits were terminated by settlement. 
The question, therefore, whether there was real cause for bringing 
them, is still an open question. And if there was real cause for their 
bringing, they were not malicious prosecutions— they were not 
brought in bad faith. If in an ordinary suit for malicious prosecu- 
tion it is a good défense that there was probable cause for the prose- 
cution, so hère the claim that thèse infringement suits were brought 
in bad faith is met by showing that there was real cause for them, in 
that the competitors were infringers of valid unexpired patents held 
by the National. The défendants were not limited to showing that 
the National acted on the advice of counsel in bringing the suits. They 
had the right to show, if they could, that such suits were based upon 
valid patents against real infringers. It is true that the effect of this 
is to bring into this prosecution a considérable number of patent suits 
as it were. But the government has brought them hère by charging 
in the indictment that défendants conspired to drive thèse competitors 
from the cash register field by maliciously bringing suits for infringe- 
ments of patents against them, and introducing évidence to that 
effect. We think, therefore, that the évidence was admissible, and 
that there was error in excluding it. 

[44] It is also urged that the court erred in excluding évidence of 
compétitive tactics and aggressions on the part of the National's com- 
petitors, offered by défendants. As we make it, this évidence related 
only to the Hallwood, the American's predecessor, and to Steuben- 
rauch, the American's Connecticut sales agent ; the condnct of the 
latter happening within the 3 years. We think this évidence was 
admissible. The relevancy of the government's évidence as to a 
conspiracy against the Hallwood was in its bearing on the existence 
of a generic conspiracy and its character. The tendency of the évi- 
dence as to its compétitive tactics and aggressions against the Na- 
tional was to make out that, in so far as there was a conspiracy 
against the Hallwood, it was due to provocation. Provocation, there- 
fore, was a possible élément in the generic conspiracy, and, if so, the 
fact of there having been no provocation on the part of the American, 
the remote successor of the Hallwood, would make it open to contend 
that the gênerai conspiracy was never directed against it. It is in this 
way that it seems to us that the évidence as to the conduct of the Hall- 
wood bore on the question whether there was a conspiracy against 
the American. Then, as to Steubenrauch's conduct: The tendency 
thereof was to show that the conduct of the National's sales agent 
complained of was due to that conduct, and not to a conspiracy on the 
part of défendants against the American. 

[45] Finally, the exclusion of the letters of plaintiffs in error High 
and Snyder to the plaintif! in error Pflum, of date, respectively, April 
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5, 1909, and April 6, 1909, in answer to his circular letter of April 1, 
1909, to the district managers, heretofore quoted in full, are assigned 
as error. In those letters thèse two plaintiffs in error stated that the 
policy therein outlined had been pursued in their districts. We think 
the letters were admissible in évidence. They were written nearly 
3 years before the finding of the indictment, and were a part of the res 
gestœ. Hibbard v. United States, 172 Fed. 66, 70, 96 C. C. A. 554, 
18 Ann. Cas. 1040; Harrison v. United States, 200 Fed. 674, 119 C. 
C. A. 78 ; Gould v. United States, 209 Fed. 730, 126 C. C. A. 454. If 
there was anything in the circumstances then or theretofore existing 
afïecting their good faith, they were for the jury to consider, just as 
it was for them to détermine the good faith of the Pflum circular. 

5. It remains to consider the errors assigned in connection with the 
charge to the jury. But few exceptions were taken to the charge 
which was given, and no assignment of error in this connection has 
been argued. We therefore pass thèse exceptions by. The court sub- 
mitted ail three counts to the jury. The défendants requested that 
the jury be instructed to find them not guilty on the second and third. 
In accordance with our holding as to the sufficiency of thèse twO 
counts, the défendants were entitled to hâve the jury so instructed. 
The first count alone should hâve been submitted to them. 

[46] The court clearly told the jury that the défendants could not 
be found guilty under that count unless they had conspired within 
the 3 years. This, of course, limited the case upon which they could 
be so found to competitors in existence during the 3 years. But de- 
fendants were entitled to hâve the jury instructed specifically that 
they could not be found guilty as to the competitors who ceased to 
exist before 1907. They asked spécifie instructions to this effect. 
Thèse instructions were given as to 6 of them. They should hâve 
been given as to the other 20. That such instructions were given as 
to 6 made it more prejudicial that they were not given as to the 
other 20. 

[47] The défendants also requested that the jury be specifically 
instructed that they could not be found guilty as to each of the 6 
competitors who were in existence during the 3 years. They were 
not entitled to the instruction as to the American of Columbus. They 
were entitled to the instruction as to the other 5. There was no 
substantial évidence that within the 5 years défendants had conspired 
as to either of those 5 competitors. The instructions as to the Bur- 
dick-Corbin and Jeweîl were given. Those also as to the Peninsular, 
Dial, and Michigan should hâve been given. The défendants furthér 
requested that the jury be specifically instructed that they could not be 
found guilty of having conspired within the 3 years in restraint by 
the use of each of the 11 means specified. They were so instructed as 
to the fourth. They were entitled to hâve it instructed also as to 
the sixth, seventh, eighth, ninth, and eleventh. Whilst, as we hâve» 
held, the first, second, and third means were noneffective, without 
more, and the évidence as to the conspiracy within the 3 years includ- 
ing either of those means was slight yet such as it was the jury was 
entitled to consider in connection with that bearing on the fifth and 
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ninth means, and no instructions should hâve been given which could 
be construed as excluding that évidence. That it is réversible error to 
submit to the jury the question whether the conspiracy in question 
includes means of which there is no évidence follows from the décision 
in Nash v. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 
1232. The grounds upon which we hold the court erred in not giving 
the spécifie instructions indicated appear in what we hâve had to 
say on défendants' right to a peremptory instruction. The giving of 
them would hâve presented sharply to the jury the only ultimate 
question before it, to wit, whether within the 3 years the défendants 
conspired in restraint of the interstate trade or commerce in cash 
registers of the American of Columbus by the use of the fifth and 
ninth means specified. 

[48-50] The défendants also requested the giving of three instruc- 
tions embodying certain gênerai propositions as to what it was not 
unlawful for the défendants to do in their several capacities as offi- 
cers and agents of the National, to wit : 

(1) "To require the agents of their company to report the names of persons 
who had purchased cash registers from competitors, or to secure samples of 
machines from time to time put on the market by competitors." 

(2) "To sell or oiïer and try to sell National cash registers to persons who 
had bought and owned competing cash registers in exchange at such priée as 
was satisfactory to the parties." 

(3) "To compare by comparative démonstrations or otherwise compétitive 
cash registers with National cash registers, for the purpose of demonstrating 
the superiority of the National cash registers, and thereby induce the pro- 
spective purchaser to purchase the National cash register." 

No objection can be made to the last proposition, but the other 
two were too broad. They need qualification. It was unlawful for 
défendants to do as stated in the second proposition, if the doing 
thereof involved the purchaser and owner of the competing cash 
register breaking his contract with the competitor in any particular, 
or was done for the purpose of driving the competitor out of the 
cash register field. One competitor has the right to try to sell by 
fair means ail of his goods that he can, and if the efïect of his selling 
is to drive another competitor out of the field he is not to blâme. But 
it is wrong for one competitor to want to drive another competitor 
from the field by unfair or illégal means, and to take steps to that 
end, so that he may hâve the field free from such compétition and 
thereby be enabled to sell his goods. 

Then, as to reporting purchasers of competing registers and secur- 
ing samples, it ail dépends on the manner in which the information in 
the one instance and the samples in the other were obtained or 
secured. If in a proper manner, nothing unlawful was done. 

We do not deem it necessary to consider the other requests asked 
and refused. 

We are constrained, therefore, to reverse the judgment of the lower 
court, and remand the case for a new trial and further proceedings 
consistent herewith. 
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UNION PAC. R. OO. v. BOARD OF COM'RS OF WELD COUNTY, COLO., 

et al. 

(Circuit Court of Appeals, Eighth Circuit. February 12, 1915.) 

No. 4136. 

Courts <©=335 — Equity Jurisdiction of Fédéral Courts — Effect of State 
Législation. 

While state législation on the subject of procédure cannot impair the 
remédiai powers of fédéral courts of equity, the Législature of a state 
may, within constitutional limitations, change the substantive law, even 
though such change of necessity produces changes in remédiai relief; 
and where a statute gives a new right that may be enforced by an ac- 
tion at law, equally available in a fédéral or state court, in cases where 
the fédéral court has jurisdiction, such remedy may supersede and dis- 
place an équitable remedy theretofore existing in the fédéral courts, 
since the statute may remove the very evil which was the ground of 
équitable jurisdiction, or by providing an adéquate remedy at law exclude 
such jurisdiction, under Judicial Code (Act March 3, 1911, c. 231) § 267, 36 
Stat. 1163 (Comp. St. 1913, § 1244). 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 902-907% ; Dec, 
Dig. ©=5335.] 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 
On motion for rehearing. Denied. 
For former opinion, see 217 Fed. 540. 

C. C. Dorsey, of Denver, Colo. (N. H. Loomïs, of Omaha, Neb., and 
Gerald Hughes and E. I. Thayer, both of Denver, Colo., on the brief), 
for appellant. 

Charles F. Tew, of Greeley, Colo. (Walter E. Bliss, of Greeley, Colo., 
on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. In a carefully prepared pétition for re- 
hearing the f ollowing passage from the opinion filed herein is quoted : 

"Is the remedy given by section 5750 adéquate? It is difflcult to follow the 
reasoning which would hold that it is not adéquate. The evil caused by suits 
in equity to restrain the collection of taxes is grave, and has often been set 
forth by courts. Dows v. Chicago, 11 Wall. 108, 112, 20 L. Ed. 65 ; State Rail- 
road Tax Cases, 92 TJ. S. 575, 23 L. Ed. 663; Indiana Manufacturing Co. v. 
Koehne, 188 IT. S. 681, 23 Sup. Ot. 452, 47 L, Ed. 651 ; Boise Artesian Water 
Co. v. Boise City, 213 U. S. 276, 29 Sup. Ct. 426, 53 L. Ed. 796. To correct this 
evil, statutes of similar import to section 5750 hâve been passed in many of 
the states of the Union. The highest court of Colorado has frequently declared 
the correction of this evil to hâve been the objeet of its statute. Board of 
Commissioners of Bent County v. Atchison, T. & S. F. Ry. Co., 52 Colo. 609, 
125 Pac. 528. The statute is not attacked upon the ground that it is uncon- 
stitutional, nor could such an attack, if made, be sustained. The law is there- 
fore. valid législation. It was not intended to be cumulative. Its objeet was 
to give an action at law for the recovery of sums paid on account of invalid, 
taxes, in place of a suit in equity to restrain tneir collection. Under such 
circumstances, does it lie with the courts to say that the remedy which the 
Législature has provided is inadéquate, and that the remedy which it has 

<g=For other cases les same tapie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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condemned shall therefore be eontinued? This would be to make the law of. 
no effect tbrough the traditions of equity. It would not only be judicial légis- 
lation, but would nullify a statute wliich is conceded to be constitutional. It 
is a mistake to view this statute as relating to procédure only. It créâtes a 
right in favor of the aggrieved taxpayer, and, from considérations of the 
liighest public policy, abolishes tbe right to stay the collection of public reve- 
nues by injunction. The courts may not rightfully nullify it, upon the ground 
that the remedy which it gives is less adequte than the one which it takes 
away. The statute being constitutional, the judginent of the Législature on 
that subject must control. Such statutes bave been frequently before the Su- 
prême Court, and hâve been uniformly held to afford a plain, speedy, and adé- 
quate remedy such as excludes the right to resort to equity." 

In regard to this passage the pétition proceeds as f ollows : 

"We respectfully assert that this is revolutionary doctrine. From the foun- 
dation of the fédéral judicial System until this court spoke in the présent case, 
it had been held by an unruffled current of authority, including repeated dé- 
cisions of the Suprême Court of the United States, that equity jurisdiction of 
the fédéral courts was to be determined in accordance with the gênerai prin- 
ciples of equity as the same existed in 1789, at the Unie of the adoption of 
the flrst Judiciary Act," etc. 

This is a grave charge, especially grave when made by the «minent 
counsel who sign the pétition. It has therefore received careful consid- 
ération. 

The rule which the passage of our opinion is supposed to violate is 
stated as f ollows in Payne v. Hook, 7 Wall. 425, 430, 19 L. Ed. 260: 

"We hâve repeatedly held 'that the jurisdiction of the courts of the United 
States over controversies between citizens of différent states could not be 1m- 
paired by the laws of states, which prescribe the modes. of redress in their 
courts, or which regulate the distribution of their judicial power.' If légal 
remédies are sometimes modifled to suit the changes in the laws of states, and 
the practice of their courts, it is not so with équitable. The equity jurisdic- 
tion conferred on the fédéral courts is the same that the High Court of Chan- 
cery in England possesses, is subject to neither limitation nor restraiut by 
state législation, and is uniform throughout the différent states of the Union." 

The case in which this language was used was as follows : An ad- 
ministrator in the state of Missouri had wasted the estate and converted 
the same to his own use, and been guilty of other gross frauds. An 
heir of the estate residing in Virginia fïïed a bill against the adminis- 
trator, asking that he be compelled to account, that certain fraudulent 
instruments be set aside, and plaintiff's distributive share be ascertain- 
ed, and a decree entered for its payment. The statute of Missouri con- 
ferred exclusive jurisdiction in the administration of estâtes of de- 
ceased persons upon the probate courts of the state. The administra- 
tor objected to the suit in the fédéral court upon the ground that this 
remedy in the probate court was plain and adéquate, and exclusive of 
ail redress by plenary suit in equity. Under the laws of Missouri a 
citizen of that state, seeking redress similar to that sought by the 
plaintif!", would hâve been compelled to go into the probate court, and 
it was contended that a citizen of Virginia could hâve no other rem- 
edy. The Suprême Court rules that this remedy in the courts of the 
state could not be pursued in the fédéral courts, and could not be given 
effect so as to destroy the jurisdiction of those courts as created by the 
Constitution and laws of the national government. 
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Another case cited in the pétition for rehearing is Smyth v. Ames, 
169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. That was a suit broughl 
by railroad companies having Unes in the state of Nebraska to restrain 
the en forcement of a schedule of rates fixed by the Railway Commis- 
sion of that state. The local statute authorized any railroad company 
to show, in a proper action brought in the Suprême Court of the state, 
that the rates prescribed by the Commission were unreasonable and un- 
just, and, if that court found such to be the fact, to obtain an order 
upon the Railway Commission permitting the rates to be raised, etc. 
It was objected to the jurisdiction of the fédéral court that this rem- 
edy was plain and exclusive. The Suprême Court ruled that the rem- 
edy could not be pursued in the fédéral courts, and that, as the case 
made by the bill showed a controversy clearly within the jurisdiction 
of those courts, the granting of this statutory remedy, which was avail- 
able in the state court alone, could not hâve the effect to destroy juris- 
diction of the fédéral courts. 

A great many cases of similar character are cited and quoted f rom in 
the pétition for rehearing. Among them are the following: McConi- 
hay v. Wright, 121 U. S. 201, 205, 7 Sup. Ct. 940, 30 L. Ed. 932; 
Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75, 37 L. Ed. 
1052; Borer v. Chapman. 119 U. S. 587, 600, 7 Sup. Ct. 342, 30 L. 
Ed. 532; Kirby v. Lake Shore & Michigan Southern R. R., 120 U. S. 
130, 137, 7 Sup. Ct. 430, 30 L. Ed. 569; Butler Bros. Shoe Co. v. Unit- 
ed States Rubber Co., 156 Fed. 1, 84 C. C. A. 167 ; Spencer v. Watkins, 
169 Fed. 379, 94 C. C. A. 659 ; McClellan v. Carland, 187 Fed. 915, 110 
C. C. A. 49 ; National Surety Co. v. State Bank, 120 Fed. 593, 56 C. 
C. A. 657, 61 L. R. A. 394. In ail of thèse cases the remedy given by 
the state statute was confined to state courts or could not be asserted by 
a citizen of another state in the fédéral courts. 

What bearing hâve thèse authorities on the présent case? In the 
absence of a statute, the payment of a tax, with few exceptions, is held 
to be voluntary, and, though the tax may be invalid, the money paid 
cannot be recovered. This is especially true of taxes upon real prop- 
erty. The process by which such taxes are collected is so graduai, and 
affords so many opportunities of résistance, that the courts hâve al- 
most uniformly held that there can be no such duress as to such taxes 
as to render their payment involuntary. The statute of Colorado hère 
under considération changes that law. It provides that, in ail cases 
in which a person shall pay a tax which is for any reason erroneous 
or illégal, the board of county commissioners shall refund the same 
without abatement or discount. This is substantive law. It gives a 
new right. The statute has nothing to do directly with the law of 
procédure. The remedy for the enf orcement of the right which it gives 
is not prescribed by the statute. That remedy is a suit at law. It is 
given by the common law. That is the remedy now, was the remedy 
in 1789, and for some centuries before that date. This remedy, as 
Mr. Justice Van Devanter points out in Singer Sewing Machine Co. 
v. Benedict, 229 U. S. 481, 33 Sup. Ct. 942, 57 L. Ed. 1288, is available 
in the fédéral courts the same as in the state courts. 

In the passage quoted f rom our opinion we thought we made it plain 
that this statute does not provide a remedy in the sensé that that term 
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is used in the law of procédure. It deals only with the substantive 
rights of property owners. It is remédiai only in the sensé of a sub- 
stantive law which corrects a known evil. It is too elementary for dis- 
cussion that such laws of the several states are as binding upon fédéral 
courts, sitting in those states, as upon the local courts. We are there- 
fore brought back to the conclusion reached in that part of our opinion 
which is criticized, namely, that the statute lies in a field of législative, 
rather than judicial, discrétion. 

The inapplicability of the décisions cited in the pétition for rehear- 
ing is made quite plain by the opinion of this court in National Surety 
Company v. State Bank, 120 Fed. 593, 602, 56 C. C. A. 657, 61 L. R. 
A. 394. It is there said as follows : 

"It is an absence of an adéquate remedy at law in the national courts, and 
that alone, which conditions jurisdiction in equity in those courts." 

States cannot, by conferring jurisdiction upon their own courts 
alone, oust the jurisdiction of fédéral courts. Nor can they, by cre- 
ating a remedy which, in the System of practice that obtains in the féd- 
éral courts, cannot be pursued there, destroy the jurisdiction of those 
courts. But, as we hâve pointed out, there are in the présent case no 
such difficulties. The statute of Colorado simply grants to a property 
owner the right to hâve any sum exacted from him by an illégal tax 
refunded. The remedy for the enforcement of such a right is now, 
and has always been, an action at law. When facts which confer 
fédéral jurisdiction exist, the right can be enforced in the fédéral 
courts by precisely the same remedy as in the state courts. 

It is well established, as counsel for appellant contend, that state 
législation on the subject of procédure cannot impair the remédiai 
powers of fédéral courts of equity. Over against this, however, stands 
the equally well established principle that the Législature of the state 
may, within constitutional limits, change the substantive law. Such 
changes will, of necessity, frequently produce changes in remédiai re- 
lief. A System of practice which took no account of changes in the 
substantial rights of litigants would be anomalous indeed. Whole 
departments of équitable jurisdiction hâve been swept away by changes 
in the substantive law. The rights of married women and of assignées 
of choses in action are familiar illustrations. In 1789, and for some 
décades thereafter, equity had exclusive jurisdiction of such rights. 
Changes in substantive law hâve so completely obliterated that juris- 
diction that a référence to it is beginning to seem antiquarian. A stat- 
ute which gives a new right, that may be enforced by an action at 
law, may remove the very evil which was the ground of équitable ju- 
risdiction. When such a statute is passed, it must be taken in connec- 
tion with section 723, Rev. St. U. S-, and the combined resuit must pro- 
duce a change in the right to équitable relief in the fédéral courts. 

This is not the first time that the argument set forth in the pétition 
for rehearing has been presented in fédéral courts. In 1789 a mort- 
gagee was entitled irr the High Court of Chancery of England to a 
decree of strict foreclosure forever barring the rights of the mortgagor 
without any period of rédemption. When the state of Illinois passed 
a law requiring a sale of the mortgaged premises and giving to the 
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mortgagor a year within which to rèdeem his property, the fédéral 
court of that state, responding to the argument that is hère made that 
state statutes cannotin any way afïect the équitable jurisdiction of féd- 
éral courts, passed a decree of strict foreclosure denying to the mort- 
gagor the benefit of the state statute. The case was taken to the Su- 
prême Court. It is the case of Brine v. Insurance Co., 96 U. S. 627, 
24 L,. Ed. 858. The argument is presented there with such fullness 
that we shall quote f rom the opinion at length : 

"It is denied that thèse statutes are ol any force In cases where the decree 
of foreclosure is rendered in a court of the United States, on the ground 
that the equity practice of thèse courts is governed solely by the précédents of 
the English Chancery Court as they existed prior to the Déclaration of Inde- 
pendence, and by such rules of practice as hâve been established by the Su- 
prême Court of the United States, or adopted by the Circuit Courts for their 
own guidance. And treating ail the proceedings subséquent to a decree which 
are necessary for its enforcement as a matter of practice, and as belonging 
solely to the course of procédure in courts of equity, it is said that not only do 
the manner of conducting the sale under a decree of foreclosure, and ail the 
incidents of such a sale, corne within the rules of practice of the court, but 
that the effects of such a sale, on the rights acquired by the purehaser and 
those of the mortgagor, and his subséquent grantees, are also mère matters 
of practice to be regulated by the rules of the court, as found in the sources 
we hâve mentioned. 

"On the other hand, it is said that the effect of the sale and conveyance 
made by the commissioner is to transfer the title of real estate from one per- 
son to another, and that ail the means by which the title to real property is 
transferred, whether by deed, by will, or by judicial proceeding, are subject to, 
and may be governed by, the législative will of the state in which it lies, ex- 
cept where the law of the state on that subject impairs the obligation of a 
contract. And that ail the laws of a state existing at the time a mortgage or 
any other contract is made, which afïect the rights of the parties to the con- 
tract, enter into and become a part of it, and are obligatory on ail courts 
which assume to give remedy on such contracts. 

"We are of opinion that the propositions last mentioned are sound ; and if 
they are in conflict ivith the gênerai doctrine of the exemption from state 
control of the chancery practice of the fédéral courts, as regards mère modes 
of procédure, they are of paramount force, and the latter must to that extent 
give way. It would seem that no argument is necessary to establish the prop- 
osition that when substantial rights, resting upon a statute, which is clearly 
within the législative power, corne in conflict with mère forms and modes of 
procédure in the courts, the latter must give way, and adapt themselves to the 
forms necessary to give effect to such rights. • * * 

"If one or the other must give way, good sensé unhesitatingly requires that 
justice and positive rights, founded ooth on valid statutes and valid contracts, 
should not he sacriflced to mère questions of mode and form. * * * 

"It is not denied that in suits for foreclosure in the courts of that state the 
right to redeem within 12 months after the sale under a decree of foreclosure 
is a valid right, and one which must govern those courts. 

"Nor it is pretended that this court, or any other fédéral court, can in such 
case review a decree of the state court which gives the right to redeem. This 
is a clear récognition that nothing in that statute is in conflict with àny law 
of the United States. If this be so, how can a court, whose functions rest 
solely in powers conferred by the United States, administer a différent law 
which is in conflict with the right in question? To do so is at once to intro- 
duce into the jurisprudence of the state of Illinois the discordant éléments of 
a substantial right which is protected in one set of courts and denied in the 
other, with no superior to décide which is right. * * * 

"We are not insensible to the faot that the inéustry of counsel has been re- 
warded by finding cases even in this court in which the proposition that the 
rules of practice of the fédéral courts in suits in equity cannot be controlled 
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by the laïcs of the states, is empressed in ternis so emphatie and so général 
as to seem to justvfy the inference hère urged upon us. But \ve do not find 
that it lias been decided in any case that this principle has been carried so 
far as to deny to a party in tiiose courts substantial rights conferred by tbe 
statute of a state." 

Missouri, Kansas & Texas Trust Co. v. Krumseig, decided in this 
court, 77 Fed. 32, 23 C. C. A. 1, and affirmed in the Suprême Court, 172 
U. S. 351, 19 Sup. Ct. 179, 43 L. Ed. 474, involved a usury statute of 
the state of Minnesota, which declared that ail mortgages tainted with 
usury should be void, and should be canceled by the court. This stat- 
ute, as interpreted by the highest court of Minnesota, is directly in con- 
flict with a principle of equity law and practice uniformly enforced in 
the High Court of Chancery in England, and in the fédéral courts, 
which requires that any person seeking relief against a usurious 
mortgage shall do equity by paying the amount of the debt, with légal 
interest. The plaintif! brought the suit to haVe the mortgage canceled 
for usury, without making the tender required by this ancient rule of 
equity jurisprudence. It was urged that the statute of the state could 
not alter or impair the System of jurisprudence as administered in féd- 
éral courts of equity. The argument as applied to the particular case 
was persuasive. It divided this court and produced a strong dissenting 
opinion. The majority of the court, however, upon a careful review 
of the décisions of the Suprême Court, held that the statute was bind- 
ing upon fédéral courts. The reasons for the rule hâve never been bet- 
ter stated than in the prevailing opinion rendered at that time. The 
case was taken to the Suprême Court and affirmed. We shall not pro- 
long this opinion by quoting from either of the opinions. They are 
not only binding upon us as authority, but meet with our entire approval 
as a sound exposition of the law. 

We are convinced that the right of a state to provide for the prompt 
payment of its revenues stands upon ground quite as clear and high 
as its right to regulate the transfer of property by private individuals, 
or to prescribe the relief to be given against a usurious contract. We 
are aware that the right which the statutes gives may not be as ad- 
vantageous to property owners as the former right to keep their money 
and litigate the tax. What we insist is that the whole matter lies in 
the field of substantive law, where the Législature, acting within con- 
stitutional limits, has the right to prescribe the rule. This is not only 
true as a matter of power, but the history of taxation as written in 
the opinions of the Suprême Court shows that the législation is amply 
justified on grounds of public policy. 

It is urged in the pétition that the statute has not been held by the 
courts of Colorado to exclude a resort to equity. We hâve examined 
ail the authorities cited, and hâve reached the conclusion that there is 
no décision in the Suprême Court of Colorado which qualifies the ex- 
position given in Board of Commissioners of Bent Co. v. Atchison, 
Topeka & Santa Fé R. R. Co., 52 Colo. 609, 125 Pac. 528 ; nor is there 
any décision of that court in which the question has been raised and 
considered in which the right to restrain the collection of taxes by in- 
junction has been sustained. We further observe that the Suprême 
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Court had before it this question in the Singer Sewing Machine Com- 
pany Case, and there ruled that the statute of Colorado affords a plain, 
speedy, and adéquate remedy, such as exclu des a resort to equity, unless 
circumstances are shown which render the remedy inadéquate. The 
Suprême Court in that opinion also reviewed the décisions of Colo- 
rado, and ruled that this was the interprétation of the statute given by 
those décisions. We consider thèse views binding upon us. 

We will add a word in regard to "équitable circumstances." In the 
original brief and in the brief in support of the pétition counsel for ap- 
pellant contend that whenever any équitable circumstance, such as 
f raud, cloud upon title, or multiplicity of suits, exists, a case is made out 
which will support jurisdiction in equity, and an injunction to restrain 
the collecton of the tax. This, however, is the rule, in the absence of a 
statute like that of Colorado. From the décision in Dows v. Chicago, 
1 1 Wall. 108, 20 L. Ed. 65, to the présent time, the Suprême Court has 
declared with increasing emphasis that no relief can be given in a 
fédéral court of equity against the collection of a tax, whatever the 
cause of its invalidity may be, unless one or more of thèse équitable 
circumstances are shown to exist. The resuit of counsel's argument 
is that the same' rule is applied with the statute as without it. The con- 
tention, if sustained, would completely nullify the statute as a means 
of securing the prompt payment of public revenues. What effect 
should législation like the statute of Colorado hâve upon thèse éq- 
uitable circumstances? Take, for example, cloud upon title. Equi- 
table jurisdiction under that head arose out of the fact that the pay- 
ment of the tax was treated at common law as voluntary. If the prop- 
erty owner removed the cloud by paying the tax, he had no remedy 
by which he could recover his money. The only way in which he could 
relieve his property from the lien of the illégal tax, without forfeiting 
his money, was to go into equity. It is entirely plain that a statute like 
that of Colorado removes this ground of équitable jurisdiction. Under 
its provisions the property owner may pay the tax, and if he can show 
that any part of it is illégal he has the right to recover the same with- 
out abatement. Every tax upon real property is a cloud upon its title. 
Has every owner of such property in Colorado, who believes a tax 
upon it to be invalid, the right to go into equity, enjoin the collection 
of the tax, and hâve it canceled as a cloud upon his title ? Would not 
the courts say to such a plaintif! : 

"Pay your tax. That will remove the cloud. Then, if you can show that 
any part of the tax is invalid, you will be entitled to a proportionate refund 
of your money." 

There are circumstances under which the enforcement of the right 
given by the statute would lead to results against which equity will 
grant relief. Taylor v. Louisville & Nashville R. R. Co., 88 Fed. 351, 
31 C. C. A. 537; and Fargo v. Hart, 193 U. S. 490, 24 Sup. Ct. 498, 
48 L. Ed. 761, are good examples of this class. There state boards of 
equalization were about to certify to a large number of counties taxes 
which were shown to be illégal. When thus certified it became the duty 
of the local ofneers to enforce their payment. Complainants, to avail 
themselves of the statute, would hâve been compelled to maintain a 
222 F.— 42 
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large number of independent suits at law, and the right to go into 
equity is based upon the ground of preventing this multiplicity of suits. 
The whole matter is made clear in Pullman Co. v. Tamble (C. C.) 173 
Fed. 200. There suit was brought against the collection officer of a 
county to restrain the enforcement of a tax after it had been certified 
to the several counties of the state. Taylor v. Louisville & Nashville 
R. R. Co., 88 Fed. 350, 31 C. C. A. 537; and Fargo v. Hart, 193 U. S. 
490, 24 Sup. Ct. 498, 48 L- Ed. 761, are distinguished in a careful opin- 
ion, and the right to resort to equity was denied. The Pullman Com- 
pany accepted this interprétation of the statute of Tennessee, similar 
to the statute of Colorado, paid its tax, and brought suit to recover 
back the payment. Tamble v. Pullman Co., 207 Fed. 30, 124 C. C. A. 
590. 

When a statute like that in Colorado exists, complainant, seeking 
to restrain the collection of a tax, must do more than show some of 
the équitable circumstances which would support a resort to equity if 
there were no statute. He must make out a case of quite exceptional 
character, such as Cummings v. National Bank, 101 U. S. 153, 25 h. 
Ed. 903, which shows a right to enjoin the tax notwithstanding the 
statute — a case in which compliance with the statute would, in the lan- 
guage of the Suprême Court, cause "irréparable in jury." Such a case 
will be held to fall outside the intent of the law. The answer which 
the Suprême Court gave in the Cummings Case to the contention that 
plaintif! had an adéquate remedy under a state statute similar to that 
in Colorado shows what is necessary to give such jurisdiction in equity : 

"It is next suggested that, sinee there is a plain, adéquate, and complète 
remedy by paying the money under protest and suing at law to recover it 
back, there can be no équitable jurisdiction of the case. 

"The reply to that is that the bank is not in a condition where the remedy 
is adéquate. In paying the money it is acting in a fiduciary capacity as the 
agent of the stockholders — an agency created by the statute of the state. If 
it pays an unlawful tax assessed against its stockholders, they may resist the 
right of the bank to collect it from them. The bank as a corporation is not 
liable for the tax, and occupies the position of stakeholder, on whom the cost 
and trouble of the litigation should not fall. ' If it pays, it may be subjected to 
a separate suit by each shareholder. If it refuses, it must either withhold 
dividends, and subject itself to litigation by doing so, or refuse to obey the 
laws, and subject itself to suit by the state. It holds a trust relation, which 
authorizes a court of equity to see that it is protected in the exercise of the 
duties appertaining to it. To prevent multiplicity of suits, equity may inter- 
fère." 

It is further urged as an équitable circumstance that the case in- 
volves complicated issues and difficult mathematical calculations, unfit 
for trial by jury. The case does not seem to us more difficult than 
many commercial causes that are tried by jury. If, however, the as- 
certainment of the amount of refund to which plaintiff would be en- 
titled should involve issues so complex as to support a resort to equity, 
it may go into equity for that purpose. That, nevertheless, would fur- 
nish no ground for an injunction to stay the collection of the tax, the 
déniai of which is the basis of this appeal. To suspend payment of 
public revenue during litigation is to defeat the object of the statute. 
Surely a court of equity will not do that without cause any more than 
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a court of law. Ascertaining the amount of plaintiff's refund, if any, 
by a chancellor, is no more cause for enjoining the tax than the same 
assessment by a jury would be. As the plaintiff has not paid its tax, 
it has no standing in any court, either of law or equity, to hâve the 
amount of its refund, if any, ascertained. 

We hâve carefully examined the pétition for rehearing, and find in 
it no cause to modify our opinion. It is therefore denied. 

HOOK, Circuit Judge (concurring). No one will seriously contend 
that a state may define or regulate the equity jurisdiction of the courts 
of the United States. On the other hand, it cannot be doubted that 
the materials upon which that jurisdiction opérâtes may be proper 
subjects of state législation, and that changes in the substantive struc- 
ture of rights may hâve an important effect upon the method of judi- 
cial enforcement or administration. Again, in cases not inherently of 
exclusive équitable cognizance, but where the right to resort thereto 
rests upon an inadequacy of the remedy at law, it would seem clear 
that a législative act of the state making the remedy adéquate would, 
with section 723, Rev. St., resuit in a loss of jurisdiction in equity. 
So the doctrine stated at the outset should not be taken too broadly. 
I also think that, whenever the question whether a remedy at law given 
by a state statute is plain, adéquate, and complète arises in a court of 
the United States having the fundamental grounds of fédéral jurisdic- 
tion, it is for that court to détermine. In other words, the statute can- 
not foreclose the considération of such a question. 

In the case at bar I would feel constrained to folio w the décision in 
Atchison, T. & S. P. R. Co. v. Sullivan, 173 Fed. 456, 97 C. C. A. 1,. 
were it not for the later case of Singer Sewing Machine Co. v. Ben- 
edict, 229 U. S. 481, 33 Sup. Ct. 942, 57 L. Ed. 1288. And it is with 
some hésitation that I conclude that the latter rules the sufficiency of 
the remedy at law in Colorado in a case like that set up in the bill of 
complaint. 



BTNUM v. JOHNSTON et al. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1915.) 

No. 4171. 

1. Husband and Wife <§=>43 — Married Womas's Act — Effect. 

In a state in which the Married Woman's Act (Kirby's Dig. Ark. §5 
5207-5230) is in force, the same degree of strictness in regard to the 
loaning and repayaient of the wife's money is not required as would be 
required between strangers. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 226 ; 
Dec. Dig. ®=»43.] 

2. Husband and Wife <S=»149 — Pkopebtt of Wife— Liability fok Hus- 

band'b Debts. 

Under Act Tenn. March 23, 1875, providing that the wife's gênerai Per- 
sonal property becomes, after being reduced to possession by the husband, 
his property, and subject to bis debts, and Act Tenn. March 27, 1877, 
providing that her separate property shall not be subject to his debts, 

(g=aPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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otherwise than as authorized by the instrument under which she acquired 
it, furniture ordered by the wife and paid for by the husband, though 
given by Mm to her, is liable for his debts, even if paid for by money re- 
ceived from her mother's estate, which she had given to hini to use, since 
such money became his individual property on being reduced to possession 
by him. 

[Ed. Note. — For other cases, see Husband and Wife, Cent Dig. §§ 573, 
574 ; Dec. Dig. <S=»149.] 

3. Exemptions <S=32 — What Law Govebns. 

A husband and wife, who were résidents of Tennessee at the time 
the suit vvas instituted, cannot claim exemptions in Arkansas in furniture 
attached in such suit. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. § 2; Dec. Dig. 
<®=>2.] 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

Attachment by T. A. Johnston and others against W. W. Bynum, in 
which Mrs. Lena Bynum interpleaded, claiming the property. Judg- 
ment awarding the interpleader a part only of the property, and she 
farings error. Affirmed. 

G. B. Rose, W. E. Hemingway, D. H. Cantrell, and J. F. Lough- 
borough, ail of Little Rock, Ark., for plaintiff in error. 

Joseph M. Hill, of Ft. Smith, Ark., and Henry L. Fitzhugh, of Ft. 
Smith, for défendants in error. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

REED, District Judge. The défendants in error, T. A. Johnston et 
al., who will be called the plaintiff s, commenced suit in the circuit court 
of Yell county, Ark., in February, 1913, against one W. W. Bynum, 
claiming of him damages in the sum of $20,000 for an alleged tort 
which caused the burning of a cotton seed oil mill of the plaintifïs and 
the machinery connectée! therewith, to their damage in said matter. 
Upon the filing of the complaint a writ of attachment issued against 
the property of said défendant, and thereunder certain household 
goods, furniture, a piano, and some other property were levied upon 
as his property to satisfy said liability. 

The plaintiff in error, Mrs. Lena Bynum, wife of W, W. Bynum, in 
due time filed in said suit an interplea claiming that the household 
goods and furniture seized under the writ of attachment belonged to 
her and were a part of her separate estate, and not subject to seizure 
under the attachment, and asked that she recover judgment for the 
immédiate possession of said property. The suit was later removed 
by W. W. Bynum to the United States District Court for the Western 
District of Arkansas, upon the ground that when it was commenced 
lie was a citizen of Tennessee and the plaintifïs citizens of Arkansas. 
He then moved in the United States court to quash the attachment 
upon the ground that the writ was wrongly issued, and the property 
attached thereunder was not his property, but belonged to his wife, 

<g=5>For other cases ses same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the plaintiff in error. This motion does not appear to hâve been ruled 
upon, and is not before us. 

The interplea of the plaintiff in error, who will be called Mrs. By- 
num, was then tried to the court, a jury having been duly waived, and 
judgment was rendered in her favor for a part of said property, and 
against her for the remainder thereof, and she prosecutes this writ of 
error to reverse so much of the judgment or order as dénies her claim 
to a part of said attached property. 

Mrs. Bynum and défendant W. W. Bynum were married in Mem- 
phis, Tenn., some 20 years before this trial, and removed to Dardanelle, 
Yell county, Ark., early in 1913, where he intended to engage in busi- 
ness. The property attached consists of four sets of bedroom furni- 
ture, some sitting room, dining room, and kitchen furniture, a piano, 
couch, and tables, and other articles of household goods, appraised at 
some $1,500. The testimony shows without any dispute that shortly 
after her marriage Mrs. Bynum received f rom her mother's estate some 
$5,000 in money, which she then placed in the hands of her husbahd 
while they were living in Tennessee, to be kept and handled by him for 
"their mutual benefit," as she says, which amount has never been re- 
turned to her in full ; that three of the bedroom sets and other furni- 
ture attached were purchased by her in Tennessee some years before 
they removed to Dardanelle, she selecting the same, having them charged 
to her husband, and sent to their home, and for which he paid. The 
fourth of the sets was purchased and paid for by her with money that 
she had personally earned after their marriage, whether as sole trader 
or not does not appear. Ail the property so purchased was always call- 
ed her property by herself and husband, and she claimed it as her 
separate property from the time it was purchased, and he says that he 
"gave it to her" and never made any claim to any part of it thereafter. 
Among the property attached was a walnut dresser, which she says was 
given to her by her grandmother ; that the kitchen furniture was select- 
ed and purchased by her and paid for by him in the way above stated, 
the piano was given to her by her grandmother, and the couch was left 
to her by her mother, and some of the tables also came from her 
mother's estate. Mrs Bynum testifies that her husband did not give her 
any note for the money that she let him hâve, that she just turned it 
over to him as a common fund, that he managed the business affairs, 
that she let him hâve this money to invest in his own business as he 
saw fit, and supposed that he did, that he never kept any separate ac- 
count of it, that she turned the same over to him for the best interests 
of both, and if she needed anything he would pay for it. Mr. Bynum 
testified as follows: 

"Q. I see a description of household goods, dining room, bedroom set, 
stoves, etc. You bought ail of this, I présume, from time to time as the needs 
of your family required? A. Yes, sir; that is, I did not buy them. My wife 
usually bought those things, had them charged to me, and at the end of the 
month was paid for by me. Q. The same is true of the bedding, I présume? 
A. A good big part of that bedding was my wife's before we were married. 
A part of that was bought afterwards, in the same way. Q. You say it would 
last for 22 years? A. I know it did. Q. (By counsel for Mrs. Bynum.) I will 
ask you if when you purchased and paid for various articles of furniture, if 
you considered them as your wife's and gave them to her? A. Yes, sir. Q. 
You never claimed any ownership in them yourself ? A. No, sir." 
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it is not testified by either that Bynum paid for the furniture from 
the money left with him by his wife, or that the purchase price should 
apply cowards the repayment of such money. There was no other 
testimony. 

Upon thèse facts the trial court awarded to Mrs. Bynum the follow- 
ing items of the attached property: Oak set, consisting of three pièces, 
wash stand, dresser, and bed ; walnut dresser, given to her by her 
grandmother; piano, couch, and table, left to Mrs. Bynum by her 
mother and grandmother — and awarded the remainder thereof to the 
plaintiffs in the attachment proceedings as the property of W. W. 
Bynum to which order awarding the remainder of the property to the 
plaintiffs Mrs. Bynum duly excepted. The bedroom set awarded Mrs. 
Bynum was no doubt intended as the set purchased and paid for by her 
from her personal earnings since her marriage, as the other property 
awarded to her was that given to her by her mother and grandmother. 

[1] It is contended in behalf of the plaintiffs that the furniture at- 
tached at once became the property of W. W. Bynum upon its sélection 
and purchase, because it was paid for by him, although he may hâve 
intended, when paying for the same, that it was a gift to his wife, and 
both afterwards treated it as such ; also that the $5,000 in money which 
was left with her husband was a gift to him and at once became his 
property. Upon this last proposition, see Stickney v. Stickney, 131 U. 
S. 227, 9 Sup. Ct. 677, 33 L. Ed. 136; Garner v. Bank, 151 U. S. 420, 
14 Sup. Ct. 390, 38 h. Ed. 218. 

That Mrs. Bynum let her husband hâve some $5,000 of her own 
money shortly after their marriage, which came from her mother's 
estate, is not controverted, and could not well be under the testimony ; 
and she and her husband both say that the furniture was always called 
hers, and that he never made any claim thereto after its purchase, but 
"gave it to her." There is no testimony that this furniture was paid 
for with any of the spécifie money that was left with him, and the 
most that could be claimed is that the amount paid for it was a repay- 
ment to that extent upon his debt to her for the money she left with 
him; but the testimony is silent as to any understanding, agreement, 
or conduct between them to this effect. True, he says that he gave the 
furniture for which he paid to her ; but, if it was given to her, it must 
hâve been his to give, or he could not hâve made the gift, and, if a gift, 
it would not hâve been a repayment to that extent upon his indebted- 
ness to her. If the testimony clearly showed that this furniture was 
paid for with the separate funds of Mrs. Bynum, and the purchase of 
it was in Arkansas, where the "Married Woman's Act'"(Kirby's Dig. 
Ark. §§ 5207-5230) is in force, they should not be held to that degree of 
strietness in dealing between themselves in regard to the loaning and 
repayment of the wife's money that would be held between strangers. 
See the cases cited in Re Remmerde (D. C.) 206 Fed. 826, 835. But 
the testimony does not so show, and plainly shows a course of dealing 
between Mr. and Mrs. Bynum that is usual between husband and wife 
living together in harmony, where the wife not infrequently sélects 
the household furniture, which is paid for by the husband, the title 
to which vests in him as the head of the f amily. 
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[2] The testimony, however, shows without dispute that Mrs. By- 
mim let her husband hâve' this money in Memphis, Tenn., where they 
were married and afterwards lived most of the time until they went to 
Dardanelle early in 1913, and that this furniture was selected, pur- 
chased, and paid for in that state as stated by her. The question natu- 
rally arises : What is the law of Tennessee as applicable to thèse trans- 
actions between Mr. and Mrs. Bynum? 

Under the act of Tennessee of March 23, 1875 (chapter 89), Person- 
al property belonging to the wife, whether acquired before or after 
marriage, is exempt from the debts, contracts, and other liabilities of 
the husband before marriage. Otherwise, her gênerai personal prop- 
erty, whether acquired before or after marriage, becomes, after be- 
ing reduced to possession by the husband, his property, and subject 
to his debts, contracts, and disposition as his own. By the act of 
March 27, 1877 (chapter 79), the husband is not liable for his wife's 
antenuptial debts, contracts, or obligations, and has not such interest 
in property owned by her at the time of, or acquired by her as heir or 
distributee after, marriage as to prevent her creditors from subjecting 
her property to the satisfaction of their debts. Her separate property 
is not subject to his debts, contracts, or disposition, otherwise than as 
authorized by the instrument under which she acquired it. When en- 
gaged as sole trader, she is liable for debts so acquired as if a feme 
sole. Acts 1897, c. 82. 

By the act of February 20, 1913 (Acts Tenn. 1913, c. 26), effective 
January 1, 1914, married women are fully emancipated from ail disabil- 
ity on account of coverture ; and the common law as to the disabilities 
of married women and its effect on the rights of property of the wife 
is totally abrogated. But as this was not in force at the time of the 
transactions in question it has no bearing upon them. Under the law 
of Tennessee this money left by Mrs. Bynum with her husband, when 
reduced to possession by him, as it clearly was, became his individual 
property and subject to his liabilities ; and whether the furniture in 
controversy was paid for by him from such money, or as a repayment 
thereof to the extent of the amount paid for the furniture, would be 
wholly immaterial. 

[3] As Mr. and Mrs. Bynum were résidents of Tennessee at the 
time this suit was commenced, they were not entitled to any exemptions 
in Arkansas, and this furniture was subject to seizure for the payment 
of his liabilities. 

The judgment must therefore be affirmed. 

And it is so ordered. 
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LEHIGH VALLEY COAL CO. v. CÀLATJSKY. 
(Circuit Court of Appeals, Second Circuit April 13, 1915.) 
No. 179. 

1. Master and Servant <§=>278 — Masteb's Liability fob Injury to Serv- 

ant— Négligence or Master. 

A miner in a coal mine kept his tools and powder in a box owned by 
him, which stood where it beeame wet from the drippings of the mine. 
One of his blasts failed to explode, and lie put in another and shot down 
the coal, and the next day, while he was breaking it with a pick, an ex- 
plosion occurred by which he was injured. In a suit to recover for the 
injury, he claimed that the reason his flrst charge failed to explode was 
because the powder was damp from the improper place where he was re- 
quired to keep his box, and that such powder, when struck by the pick, 
caused the second explosion. The powder was in a steel can, the opening 
of which was closed by a screw cap, and he testilied that the cap was 
tightly screwed on, and that he did not think there was any danger of 
dampness reaching the powder, and had never known of such a tliing 
happening. Held that, assuming his theory of the explosion to be correct, 
which was not proven, under such évidence the mineowner was not eharge- 
able with négligence in not anticipating and providing against such an oc- 
currence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 951, 
956-958, 960-969, 971, 972, 977 ; Dec. Dig. <S=278.] 

2. Master and Servant <§=>95% — Master's Liability fob Injuky to Sebv- 

ant— Représentative of Master— Statutory Fire Boss in Mine. 

A fire boss in a coal mine in Pennsylvania, who is a state officiai, unless 
lt is shown that he perforais other duties than tliose imposed on him by 
statute, does not in any respect represent the mineowner, and any com- 
plaints made to him by, or any statements made by him to, a miner are 
not binding upon, and do not afïect, such owner. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 358; 
Dec. Dig. <S=>95y 2 .] 

3. Appeal and Ebbob <©»272 — Exceptions to Instructions— Time for Tak- 

IRO. 

Exceptions taken to the charge of the court after the jury has retired 
cannot be considered by the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1611- 
1619; Dec. Dig. <®=272.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Allan McCulloh, of New York City (C. P. Williamson, of New York 
City, of counsel), for plaintiff in error. 

Richard W. Darling, of New York City (George C. Holt, of New 
York City, Francis X. McCafïry, of Brooklyn, N. Y., and L. B. Tread- 
well, of New York City, of counsel), for défendant in error. 

Before LAGOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [1] Writ of error to review a judgment en- 
tered on the verdict of a jury awarding to the plaintiff $10,000 dam- 
ages for personal injuries under the Employers' Liability Act of Penn- 
sylvania of June 10, 1907 (P. L. 523). The plaintiff was a certified 
miner employed by the défendant in an anthracite coal mine. He 
bought from the défendant the explosives, powder, and dynamite which 

®=s>For other cases see same tople & KEY-NUMBEK in ail Key-Numbered Dlgeats A Indexes 
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he used, and kept them with his tools in a box also bought of the de- 
fendant. The box was constructed as follows : One half of the cover 
was permanent and fixed, and the other half loose, with two cleats 
fast to the under side, which projected under the fixed half, leaving a 
crack the full length of the cover. On the loose half there was a hasp, 
which fitted into a staple on the front of the box, so that it could be 
kept securely locked by a padlock. The box was placed where it was 
wet by the dripping of the mine. The plaintifï testified that he com- 
plained to the fire boss — i. e., assistant mine foreman, employed by the 
défendant, but an officiai of the state, appointed under the Pennsyl- 
vania act of June 2, 1891 (P. L. 176) — that the powder in the can in 
his box might get wet, who replied that the place was ail right and the 
box good enough. The négligence charged in the complaint against the 
défendant is that it failed to give the plaintif! a safe place in which 
to work, because of the place in which the box was put. 

Counsel for the plaintifï in their brief state the facts attending the 
explosion as follows : 

"On the day previous to the accident, Calausky drilled a hole In the seam of 
coal and inserted a charge for the purpose of blasting out a portion of the coal. 
The charge consisted, flrst, of a stick of dynamite, with a detonating cap 
fastened in the dynamite ; then a charge of black powder was inserted over 
the dynamite, with a hollow iron pipe, called a blasting barrel, through which 
to fire the charge ; then the whole load was covered with dirt, tamped in, in 
order to make the explosion more effective. Then a squib, consisting of a 
paper cône containing powder, was inserted in the blasting barrel. The prac- 
tice was that, when this squib was lighted, the miners and ail the men with- 
drew to a safe place. When the powder in the squib became ignited, it 
flashed down to the black powder, which exploded. That would explode the 
detonating cap, and that exploded the dynamite, with the resuit that a large 
lot of coal was thrown out and was ready to be taken away. Calausky testi- 
fied that he prepared such a charge and lit the squib, but that it did not ex- 
plode ; that he then tried another squib, and the charge still did not explode. 
Thereupon he examined the powder in his keg, and found. that, although it 
retained its shape as powder when poured out of the keg, in fact it was damp 
and moist, and would crush when handled into a paste like mud. He there- 
upon obtained some dry powder and borrowed a blasting barrel from a fellow 
miner, made a new hold about a foot away from the old one, charged it as 
before, lit the squib, and retired. This time an explosion took place which 
blew out about 15 tons of coal, enough to make up about five car loads. 
Calausky and his helper thereupon proceeded to load coal onto the cars the 
rest of that day. The next morning they came back and resumed work. 
As usually occurs in mining, some of the pièces blown out were so large that 
it was necessary for them to be broken into smaller pièces. About 11 o'clock 
that morning, Calausky started to break up a large lump of coal with a pick, 
and when he struck it with the pick a severe explosion occurred in the interior 
of the lump of coal, which caused the injuries complained of." 

No one knows how the explosion occurred. The plaintiff's theory 
was that the powder in the first blast was wet the day it was fired and 
therefore did not explode; that it was blown out by the second blast, 
and had dried out sufficiently the next day to explode. An expert for 
the plaintifï testified that, if the detonating cap was intact, contact of 
the pick with it might explode the powder, provided it were dry enough, 
and also the contact of the pick with some flinty material in the coal 
might do the same thing. What did cause the explosion evidently re- 
mains a matter of pure conjecture. 
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However, adopting the plaintiff's theory that the powder in the plain- 
tiff's can was wet by the dripping from the mine through the cover 
of his box and was the direct cause of the explosion, we discover no 
négligence on the defendant's part. The powder was kept in a sheet 
steel can with a hole in the top three-quarters of an inch in diameter 
covered by a screw top. The plaintiff had the sole access to and han- 
dling of it. He testified that the top of the can was tight and the top 
screwed down, and that he did not think there was any danger of the 
powder getting wet, and that he had never known of such a thing hap- 
pening. Under such circumstances it cannot be said that the défend- 
ant had any greater reason to anticipate that water dripping on the 
cover of the box would wet the powder in the steel can, and therefore 
should not be held liable for a conséquence not fairly to be expected. 
The motion to direct a verdict for the défendant should hâve been 
granted. 

[2] Other errors may be briefly noticed. The highest court of 
Pennsylvania lias held that the fire boss is not a fellow servant of the 
mineowner's servants (Dempsey v. Coal Co., 227 Pa. 571, 76 Atl. 
745; Golden v. Mt. Jessup Coal Co., 225 Pa. 164, 73 Atl. 1103), and 
that the Employers' Liability Act does not apply to such a forernan 
(D'Jorko v. Berwind, 231 Pa. 164, 80 Atl. 77). It was not shown 
that the fire boss represented the défendant in any respect, or perform- 
ed any duties except those imposed upon him by statute. Consequently 
the conversation between him and the plaintiff did not affect the de- 
fendant, and should hâve been excluded. We hâve held that if the 
state officiai, besides his statutory duties, also acts in other respects 
for the mineowner, he represents him in thèse respects; but there 
must be some évidence of this. Lehigh Valley Coal Co. v. Shandalla, 
205 Fed. 715, 124 C. C. A. 83. If the fire boss had undertaken to do so, 
he had no right to say that plaintiff's box should stay where it was ; 
but ail he did say was that the place was ail right and the box good 
enough. The plaintiff could not leave the box where it was, relying 
upon the judgment of the fire boss, because his own judgment was 
quite as good. 

It was error to permit the cross-examination of Miller, the defend- 
ant's mine forernan, as to whether he took steps to secure the plaintiff's 
box after the accident. This was well calculated to préjudice the jury 
against the défendant. The box was the plaintiff's property, was re- 
moved to his cellar after the accident, and was sold by his wife to some 
one who long afterwards brought it back to the mine. It was no more 
the duty of the défendant to secure it than it was of the plaintiff. 

[3] Some exceptions were taken to the charge after the jury retired, 
which for that reason cannot be considered. Mann v. Dempster, 179 
Fed. 837, 103 C. C. A. 325. 

The judgment is rêver sed. 
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BALTIMORE & O. R. CO. v. SMITH. 

(Circuit Court of Appeals, Fourth Circuit February 2, 1915.) 

No. 1310. 

1. Railroads <s=400 — Action foe Injuby to Child on Tback— Questions 

fou Jtjet. 

Evidence in an action for injury to a child by being struck by a train 
on defendant's railroad held to justify the submission of the case to the 
jury, on the ground that it tended to show that the engineer saw the child 
in time to hâve stopped the train. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1365-1381; 
Dec. Dig. ®=>400.] 

2. Appeal and Ebrob <§=1004 — Review— Excessive Vebdict. 

A fédéral appellate court is without power to reverse a judgment in an 
action for a Personal injury on the ground that the verdict is excessive. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947; Dec. Dig. @=»1004.] 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Huntington; Benjamin F. Keller, Judge. 

Action at law by Frances E. Smith, an infant, by her next friend, 
Isaac V. Smith, against the Baltimore & Ohio Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Rankin Wiley, of Point Pleasant, W. Va., for plaintiff in error. 
L. C. Somerville, of Point Pleasant, W. Va. (Somerville & Somer- 
ville, of Point Pleasant, W. Va., on the brief), for défendant in error. 

Bef ore KNAPP and WOODS, Circuit Judges, and WADDILL, Dis- 
trict Judge. 

WOODS, Circuit Judge. [1] The plaintiff, Frances E. Smith, a 
child about five years old, having strayed on defendant's track, was 
run over by its passenger train and received injuries for which she 
claims compensation in this action. On the first trial the District Court 
directed a verdict for the défendant. On appeal this court ordered 
a new trial, holding that there was évidence f rom which the inference 
might be drawn that the engineer saw the little girl on the track in 
time to stop the train bef ore striking her; that, instead of using in- 
stantly ail available means to stop the train, he sounded the alarm 
first, in the hope that she would get off the track before the train 
reached her ; and that only afterwards, when it was too late, he applied 
the air brakes and stopped the train. On this point the court held as 
to the law of the case : 

"Surely the sight of a little girl of five years, not standing still nor moving 
off, but runnlng down the track in front of the moving engine, might reason- 
ably be regarded as instant notice to the engineer of the child s being aware 
of the approach of the train and in such a state of consternation as to be 
unable to take care of herself. If the jury should find that the engineer did 
see the plaintiff in this situation in time to stop, they might well say that as 
a mau of ordinary discrétion he should hâve known that he had not a moment 
to syare and should hâve used every effort to stop the train." 

At the second trial the jury found a verdict in favor of the plaintiff. 
Défendant assigns error in the refusai of the District Judge to direct 

<§=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Index»» 
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a verdict for the défendant, insisting that the évidence on the part of 
the plaintiff was so much weaker and that on the part of the défendant 
so much stronger that the plaintiff's case appeared at the conclusion 
to hâve no reasonable foundation. We are unable to assent to this 
view, It is true that the réputation for truthfulness of Aleshire, an 
important witness for the plaintiff, was much shaken; but if his évi- 
dence, and that of Mrs. Smith, the mother of the plaintiff, be laid 
aside, this other testimony was sufficient to carry the case to the jury. 
Shively, a mail agent, testified that he heard the sharp blast of the 
danger signal about 250 to 300 f eet from where the train stopped and 
that the air was put on later about 50 feet from the stop. The en- 
gineer testified that the train was actually stopped in 68 to 70 feet. On 
the second trial he testified that the child was attempting to cross the 
track when he saw her, and it might be inferred that it was for this 
reason that he did not, as he says, see the child until he was within 30 
feet of her. On the former trial he testified that she was on the 
track, and that he did not see her because of the curvature of the 
track, when by survey the track is shown to be perfectly straight for 
130 feet from the place of the accident, and to hâve a curvature of 
only 2% feet in 100 feet more. Without further analysis of the évi- 
dence, this is enough to show that on this trial, as the court held to 
be the case in the first, reasonable men might draw thèse différent in- 
ferences on vital issues, namely: First, that the engineer's statement 
that he used every means at hand to stop the train as soon as he saw the 
child, was correct, or that in the emergency which was upon him he 
at first relied on the alarm whistle and failed to apply the brakes until 
it was too late ; second, that the engineer, in the emergency which was 
upon him, did ail that could be expected of a reasonably prudent man, 
or that, even allowing for the emergency, a reasonably prudent man 
could and would hâve stopped the train in time. 

The différences in the testimony, the allowance to be made for the 
confusion of the moment, the reliability of the estimâtes of time and 
distance of the several witnesses on which the case depended, were ail 
matters of fact peculiarly within the province of the jury. The charge 
was clear and explicit, stating the law applicable to the case as indicat- 
ed in the former opinion of this court. The exceptions to it involve 
merely verbal criticisms too minute for discussion. 

[2] It is earnestly urged that the verdict of $15,000 is so large as 
to indicate préjudice, caprice, or corruption, and that this court should 
reverse the judgment of the District Court refusing to set it aside. 
We are denied the power to grant a new trial for an excessive ver- 
dict in an action of this character. Parsons v. Bedford, 3 Pet. 433, 7 
h. Ed. 732 ; N. Y. C. & H. R. R. Co. v. Fraloff, 100 U. S. 24, 25 L. 
Ed. 531 ; Blitz v. United States, 153 U. S. 308, 14 Sup. Ct. 924, 38 
L. Ed. 725. 

Affirmed. 

KNAPP, Circuit Judge. The facts presented in this record are 
somewhat less favorable to the plaintiff than those disclosed on the 
first trial, but not sufficiently so in my judgment to warrant a différent 
décision. Although I adhère to the views expressed in my dissent 
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on the former appeal, I concur in affirming this judgment, because the 
opinion of the majority then rendered is the law of the case so far 
as this court is concerned. 

WADDILL,, District Judge. I concur in the resuit reached in the 
foregoing opinion ; the law of the case having been settled by the pre- 
vious décision of this court. 



DUVALL et al. v. SYNOD OF KANSAS OF THE PRESBYTERIAN CHURCH 
IN THE UNITED STATES OF AMERICA et al.t 

SHEPHEHD et al. v. BARKLEY et al. 

(Circuit Court of Appeals, Eighth Circuit. April 18, 1915.) 

Nos. 4288, 4289. 

Religious Societies <§=»34 — Union or Churches— Vaudity. 

The agreement of union between the Presbyterian Church in the United 
States of America and the Cumberland Presbyterian Church, entered 
into May 24, 1906, was légal and valid, and vested the united church with 
ail property rights of the two constituent organizations. 

[Ed. Note. — For- other cases, see Religious Societies, Cent. Dig. §§ 209- 
211 ; Dec. Dig. <S=34.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

Suits in equity by the Synod of Kansas of the Presbyterian Church 
in the United States of America and others against J. W. Duvall and 
others, and by James M. Barkley, moderator, etc., and others, against 
J. F. Shepherd and others. Decrees for complainants, and défendants 
appeal. Affirmed. 

For opinion below, see 208 Fed. 319. 

Sanford B. Ladd, of Kansas City, Mo., Robert M. Reynolds, of 
Marshall, Mo., and Waller C. Caldwell, of Trenton, Tenn., for appel- 
lants. 

Frank Hagerman, of Kansas City, Mo., for appellees. 

Before HOOK and CARLA.ND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. Thèse are appeals from decrees en- 
tered for the complainants in the above-entitled actions, which were 
brought to quiet the title to certain church property situated in the 
state of Missouri. Generally speaking the controversy is between the 
Presbyterian Church in the United States of America and certain 
persons claiming to represent what was formerly known as the Cum- 
berland Presbyterian Church. 

On May 24, 1906, the représentatives of the Presbyterian Church 
and the Cumberland branch thereof, entered into an agreement by 
the terms of which it was substantially agreed that the two churches 
should be amalgamated, merged, and united into one church by the 

®=jFor other cases see saine topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
t Reheartng dented July 9, 1915. 
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name of the Presbyterian Church in the United States of America, 
which should take, hold, succeed to, and possess ail the légal, corporate, 
and property rights and powers of the separate churches, the same as 
if it were a continuance of each, and the ministers, officers, and mem- 
bership of the two separate churches should be that of the Consolidated 
church, with the same force and to the same extent as if the members 
of each church were admitted to and became members of the other. 
The consummation of this agreement started a conflagration of liti- 
gation only possible over family property. The agreement has been 
held valid in the following cases : 

Fédéral courts: Sherard v. Walton (D. C.) 206 Fed. 562; Helm 
v. Zarecor (D. C.) 213 Fed. 648; Sharp v. Bonham (D. C.) 213 Fed. 
660. 

State courts : Alabama, Harris v. Cosby, 173 Ala. 81, 55 South. 231 ; 
Arkansas, Sanders v. Baggerly, 96 Ark. 117, 131 S. W. 49; Cal- 
if ornia, Permanent Committee of Missions v. Pacific Synod, 157 Cal. 
105, 106 Pac. 395 ; Georgia, Mack v. Kime, 129 Ga. 1, 58 S. E. 184, 
4 L. R. A. (N. S.) 675 ; Illinois, First Presbyterian Church of Lin- 
coln v. First Cumberland Presbyterian Church of Lincoln, 245 111. 74, 
91 N. E. 761, 19 Ann. Cas. 275 ; Fussell v. Hail, 233 111. 73, 84 N. E. 42 ; 
Id., below 134 111. App. 620, 630; Fancy Prairie Church v. King, 245 
111. 120, 91 N. E. 776; Pleasant Grove Congrégation v. Riley, 248 111. 
604, 94 N. E. 30; Indiana, Ramsey v. Hicks, 174 Ind. 428, 91 N. E. 
344, 92 N. E. 164, 30 L. R. A. (N. S.) 665 ; Bentle v. Ulay, 175 Ind. 494, 
94 N. E. 759; Kentucky, Wallace v. Hughes, 131 Ky. 445, 115 S. W. 
684; Mississippi, Carothers v. Moseley, 99 Miss. 671, 55 South. 881; 
Missouri, Hayes v. Manning; 172 S. W. 897; Missouri Vallev Collège 
v. Guthrie, 172 S. W. 909, decided December 1, 1914; Oklahoma, 
First Presbyterian Church v. Cumberland Presbyterian Church, 34 Okl. 
503, 126 Pac. 197; Texas. Brown v. Clark, 102 Tex. 323, 116 S. W. 
360, 24 L. R. A. (N. S.) 670. 

That the several complainants are proper class représentatives of 
the Presbyterian Church, and that no indispensable défendants were 
omitted has been determined by the cases of Smith v. Swormstedt, 
16 How. 308, 14 L. Ed. 942 ; Watson v. Jones, 13 Wall. 679, 20 L. Ed. 
666; Helm v. Zarecor, 222 U. S. 32, 32 Sup. Ct. 10, 56 L. Ed. 77; 
Wheelock v. First Presbyterian Church, 119 Cal. 481, 51 Pac. 841; 1 
Blackstone, 483 ; Dartmouth Collège v. Woodward, 4 Wheat. 518, 4 L. 
Ed. 629; Westminster Church v. Trustées of New York Presbytery, 
142 App. Div. 855, 127 N. Y. Supp. 836; Free Church of Scotland 
Appeals [1904] L. R. App. Cas. 515, 517; Sharpe v. Bonham, 224 
U. S. 241, 32 Sup. Ct. 420, 56 L. Ed. 747; Bacon v. Robertson, 18 
How. 480, 15 L. Ed. 499; U. S. v. Old Settlers, 148 U. S. 427, 13 Sup. 
Ct. 650, 37 L. Ed. 509; Wallace v. Adams, 204 U. S. 415, 27 Sup. Ct. 
363, 51 L. Ed. 547; American Steel & Wire Co. v. Wire Drawers,.etc., 
Unions (C. C.) 90 Fed. 598; Revised Statutes of Mo. 1909, § 2535. 

In regard to the plea of res adjudicata arising from the judgment 
in Turk v. Mitchell, it seems that the decree entered below was with- 
out préjudice to the rights of the parties to the property of the Mt. 
Carmel Cumberland Presbyterian Church. Of this action of the trial 
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court we do not think counsel can complain. Counsel for appellants 
frankly state that they relied largely in taking thèse appeals on the 
case of Boyles v. Roberts, 222 Mo. 613, 121 S. W. 805. Since the ap- 
peals were taken this case has been overruled by the same court in 
Hayes v. Manning (December 1, 1914) 172 S. W. 897. As the property 
in litigation is located in the state of Missouri, we should regard the 
détermination of the Suprême Court of Missouri as to the rights of the 
parties in this litigation as very persuasive. 

Learned and able opinions hâve been written in ail the cases cited, 
wherein ail that can be said for and against the validity of the contract 
of union has been stated. In view of thèse décisions, which constitute 
an overwhelming weight of authority, we feel that no duty rests upon 
us to add anything to what has been said in the différent opinions, 
including the trial court in Barkley v. Hayes (D. C.) 208 Fed. 319, in 
which we fully concur. 

The decrees appealed from are affirmed. 



STANDARD SANITARY MFG. CO. v. IRON CITT SANITARY MFG. CO. 

(Circuit Court of Appeals, Third Circuit January 29, 1915.) 

No. 1875. 

1. Patents ©=>328 — Anticipation — Dbedger foe Pulvérulent Material. 

The Arrott patent, No. 633,941, for a dredger for pulvérulent material, 
used in the enameling of cast iron sanitary ware, held void for anticipa- 
tion by a device invented by one Hayssen, which accomplished the same 
resuit in substantlally the same way, and was shown beyond reasonable 
doubt to hâve been put into actual, practical, and successful use by the in- 
venter some two years before the application for the Arrott patent, and 
to hâve been kept in continuous use for more than three years thereafter. 

2. Patents <S=»51 — Anticipation — Anticipating Invention. 

To constitute an invention which may be an anticipation, it is not neces- 
sary that it should hâve gone into gênerai use, but is sufflcient that it was 
successfully put into actual and practical use ; and it is none the less an 
invention because its use was aftenvards temporarily abandoned. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 66-69, 72, 74; 
Dec. Dig. <@=51.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Standard Sanitary Manufacturing Company 
against the Iron City Sanitary Manufacturing Company. Decree for 
défendant, and complainant appeals. Affirmed. 

For opinion below, see 213 Fed. 638. 

Marshall A. Christy and Christy & Christy, ail of Pittsburgh, Pa., 
for appellant. 

James N. Cooke, James I. Kay, and Charles A. Fagan, ail of Pitts- 
burgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

®=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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WOOLLEY, Circuit Judge. This is an appeal from the final de- 
cree of the United States District Court for the Western District of 
Pennsylvania, dismissing the bill of complaint chargiag the défend- 
ant with infringement of United States letters patent No. 633,941, 
for dredger for pulvérulent material, granted te James W. Arrott, 
Jr., on September 26, 1899. The défendant admitted infringement 
of the patent, if valid, but denied validity of the patent, upon the 
ground that the invention claimed by it was anticipated by an inven- 
tion of one Herman Hayssen, made in 1895, and previously known 
and publicly used in 1896, and continuously for several years there- 
after, in the plant of Kohler, Hayssen & Stehn Manufacturing Com- 
pany, a predecessor of T. M. Kohler Sons Company, at Sheboygan, 
Wis. 

In 1899, the year in which the patent was granted to Arrott, the 
complainant corporation was organized, and in 1905 acquired the pat- 
ent by assignment from Arrott, after litigation unimportant for prés- 
ent considération, and installed and used the patented device in its 
various plants. In the year 1910 one Edwin L,. Wayman proposed 
and carried into exécution a scheme, in which neither the défendant 
nor its predecessor was a party, whereby he obtained from the com- 
plainant title to the patent, and granted licenses thereunder to manu- 
facturers of sanitary enameled iron ware, conditional upon certain 
trade restrictions, consisting mainly in the limitation of output and 
the maintenance of priées for sale and resale of the manufactured 
product. This transaction was attacked by the United States as an 
illégal combination in restraint of trade, violative of the provisions 
of the Sherman Anti-Trust Act, and was avoided by the décision of 
the Suprême Court in Sanitary Manufacturing Co. v. United States, 
226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107. Pending the litigation in- 
stituted by the government, Wayman brought this suit, and after 
the termination of that litigation and the reassignment of the patent 
the complainant was substituted for Wayman as a party to this action. 

[1] The art to which the patent is claimed to be a contribution is 
the manufacture of porcelain enamel cast-iron sanitary ware, such 
as bath-tubs, bowls, sinks, and other articles made of cast iron and 
covered with a vitreous, smooth, and glassy coating of enamel. Prior 
to the invention of the two deviçes in controversy, cast iron récepta- 
cles were enameled entirely by hand. The article to be enameled, as, 
for instance, a bath-tub, was subjected to a high température and 
brought to a red heat, and then the enamel, consisting of material 
closely akin to powdered glass, was dusted and evenly distributed over 
its heated surface, to which it immediately adhered and formed the 
desired coating. This work was performed by an operator sifting the 
pulvérulent material upon the heated tub by means of a tool known 
as a hand dredger. A hand dredger was nothing more than a circular 
tin pan with a wire mesh bottom, attached to and extending from 
the end of a hickory handle. The operator held the dredger by one 
hand and arm, and with a stick or bar held by the other struck or 
rapped the handle of the dredger by blows of such strength and uni- 
formity as to cause the powdered glass to sift through the mesh bot- 
tom of the réceptacle and fall in even waves upon the surface of the 
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fcub, which was moved and adjusted to meet at right angles the fall 
and flow of the powder. This opération required skill and endur- 
ance. It was difficult to perform, because of the tendency of the op- 
erator to change and reduce the strength and regularity of the blows 
with the increasing fatigue of holding and handling the dredger, caus- 
ing a corresponding irregularity and unevenness in the enamel coating. 
Hand-operated dredgers were old. Arrott conceived the idea that 
the uniform distribution of the pulvérulent material could be in- 
creased, and the fatigue of the operator decreased, and the output 
of the product multiplied, by using an automatic hammer upon the 
old hand dredger, and secured letters patent for a device in which he 
made three claims of invention, as f ollows : 

1. A dredger or sifter, consisting of a screen or sieve and a sup- 
porting handle, in combination with a pneumatic agitator attached to 
the dredger and adapted to vibrate the sieve, substantially as described. 

2. A dredger or sifter, consisting of a sieve and a handle in com- 
bination with an automatic agitator, secured to and carried by the 
dredger and adapted to agitate or vibrate the same, substantially as 
described. 

3. A dredger or sifter, comprising a sieve and handle and an auto- 
matic agitator secured thereto, with means for controlling the opéra- 
tion of said agitator, substantially as described. 

No claim of invention was made for either the dredger or the pneu- 
matic device employed to agitate the dredger. From the description 
in the spécifications of the patentee's device, it appears that through a 
hollow handle of a dredger was injected a long piston, which was giv- 
en a rapid reciprocal action by means of a pneumatic or automatic 
device attached to the handle, causing the moving piston to strike with 
regular blows the side of the sieve, thereby producing an agitation of 
the pulvérulent material contained in it, and creating an even and reg- 
ular flow or sifting of the material through the meshes. 

The device of Hayssen was a small hammer operated by an ordinary 
pneumatic tool clamped upon the handle of the dredger near the sieve, 
so that when in opération it rapped the handle, and by the transmitted 
vibrations jarred or agitated the contents of the sieve, causing the ma- 
terial to sift through with regularity and uniformity. Both the patent- 
ed construction and the Hayssen device were operated by air pressure, 
controlled by a suitable valve on the handle. The entire change 
wrought by both of thèse tools was the substitution of a rapping by 
power for rapping by hand. 

The process of enameling sanitary articles, the conditions which 
existed in the prior art, the problems presented, and the extent to 
which they were solved by Arrott, are set forth in the opinions of the 
District Court and of this court in the case of Standard Sanitary 
Manufacturing Co. v. J. L. Mott Iron Works (C. C.) 152 Fed. 635, and 
J. L. Mott Iron Works v. Standard Sanitary Manufacturing Co., 159 
Fed. 135, 86 C. C. A. 325. 

In order to détermine whether Arrott's device was anticipated by 
the Hayssen device, certain dates are important. It was found by 
Judge Acheson in the case of Arrott v. Standard Manufacturing Co. 
222 F.-^ts 
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(C. C.) 131 Fed. 457, 458, and not disputed in this case, that Arrott's 
original conception dates back to February 14, 1898. It appears that 
Arrott made application for a patent on March 21, 1899, and that 
letters patent were granted him on September 26, 1899. 

The time at which Hayssen conceived the idea of his device was in 
the latter part of 1895, and the period in which the tool was made and 
put into use was the early part of 1896. Thèse dates are established by 
évidence fixing the dates of certain events prior to which the tool was 
devised and made, and in connection with which the tool was used. 
The Kohler, Hayssen & Stehn Manufacturing Company was a small 
concern manufacturing enamel ware in limited quantities. The molds 
for castings were quite heavy, and in that year the company started to 
install apparatus operated by compressed air for lifting them, and in 
the early part of the year 1896 built an air compressor. Hayssen, 
who was vice président of the company and being interested in the 
pneumatic feature of the apparatus which it was then installing, con- 
ceived the idea that the rapping and agitation of a dredger might be 
accomplished by pneumatic means, and designed and had made a small 
pneumatic hammer, and attached the same to the handle of one of the 
dredgers then in use in the plant. This hammer is now in évidence. 
As this was done bef ore the installation of the compressed air hoisting 
plant had been completed, Hayssen took the device to a saloon near 
by and conducted his tests by a béer pump. The lack of capacity of 
the compressed air plant to supply air for the tests, due to its incom- 
pletion, was of a date established from the books of the company, and 
established with sufficient certainty to indicate that the tool was made 
and tested in the early part of 1896. Connections were then made be- 
tween the compressed air chamber and the enameling room of the 
plant, for the purpose of conveying compressed air to the pneumatic 
device of Hayssen. When the compressed air plant started, the enam- 
eling operators began to use Hayssen's invention. The précise date 
is not established, but that it was in the early part of 1896 is without 
question. 

The défendant maintained that the Hayssen device was within the 
test of invention prescribed by the Suprême Court in Coffin v. Ogden, 
18 Wall. 120, 21 L. Ed. 821, and followed in Barbed Wire Case, 143 
U. S. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 154, and in many other cases : 

"That the invention or discovery * » * must hâve been complète and 
capable of producing the resuit sought to be accomplished." 

In proof of its contention, the défendant produced much testimony. 

The inventor testified to the conception of his invention, and both 
the inventor and his business partner testified to its installation in 
their works early in 1896, and to its successful use for a period of 
several years. 

The machinist who made the device testified to the installation of 
air connections for the use of the device and that it was employed for 
the purpose for which it was made. 

One enameler testified to using it in the forenoon every day from 
1896 to 1899, explaining that in the afternoon the demand for power 
upon the air compressor by the hoisting apparatus caused an insufficient 
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and irregular supply of air to the pneumatic dredger. Four witness- 
es testified to using the pneumatic dredger from 1896 to 1899, with 
a regularity controlled by the regularity of air pressure, and three 
witnesses testified to the same effect, covering a period from 1899 to 
1900 or 1901. They ail testified to the success of the appliance In 
turning out commercial products. 

Approximately 20 witnesses who were not enamelers testified that 
at différent dates from 1896 to 1901 they saw the pneumatic dredger 
used. 

There is no évidence showing the précise number of tubs enameled 
by the Hayssen device. One witness testified, however, that a good 
many hundred were enameled from 1895 to 1899. Throughout this 
period the pneumatic dredger was hanging in a place assigned to it 
in the enameling room, connected with, or ready for connection with, 
the air supply» 

The défendant introduced a letter written by E. L. Dawes, vice 
président of the complainant company, dated November 22, 1899, 
addressed to the Kohler Company, in which he said : 

"When at your place about two years since, Mr. Hayssen told us about 
the air valve that he had gotten possession of, using the same on a dredger 
for the purpose of dusting the powder on your work, etc. Now, what we are 
after is that the S. M. Company claim a patent on a pneumatic dredger," etc. 

This letter conforms to the testimony of a witness who said that in 
the summer of 1897 Dawes visited the Kohler plant to inspect its 
compressed air hoisting machinery at a period when the automatic 
dredger was and theretofore had been in use, and was introduced to 
prove by the admission of Dawes that the Standard Company, the 
predecessor of the complainant, knew as early as the summer of 1897 
that the Hayssen device was in existence and in use prior to the in- 
vention of Arrott in February, 1898. 

The witnesses for the défendant were not impeached, and their 
testimony was but little disturbed by the testimony of rebutting wit- 
nesses. Opposed to the testimony offered by the défendant in proof 
of prior knowledge and use of the Hayssen device, the complainant 
produced three witnesses, one of whom was Arthur H. Hayssen, the 
son of the inventor of the alleged infringing device, who gave the 
strongest testimony for the complainant. He testified that he entered 
the employ of Kohler, Hayssen & Stehn Manufacturing Company in 
the latter part of the year 1897, and left their employ in 1910; that 
his work, which was of a gênerai character, brought him into the 
enameling shop for six or eight months before he left, and that he 
was familiar with the tools used and methods employed in that dé- 
partaient. He further testified that a pneumatic dredger was used 
in making commercial enamel ware, but was not used regularly, and 
that it produced but a small percentage of the output, and that the 
dredger was used only for trials in which at times the enamel came 
through evenly and at other times it came through in bunches, and 
that as a resuit of his own experiments he considered it an unsuc- 
cessful factory tool for regular use. From an observation of its 
use. E. L. Dawes testified that he was of the same ooinion. 
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The testimony convincingly shows that the Hayssen dredger was 
known and used in the spring of 1896, that it did as much work as 
the hand dredger with less labor, that when given a uniform supply 
of air it sifted glass evenly and uniformly, and that it attained the 
same resuit as that attained by the Arrott patent in substantially the 
same way. The testimony further shows that the plant in which the 
Hayssen device was employed was especially arranged for its use by 
Connecting the enameling room with the air compressor, and that it 
was in constant, almost daily, use, from the spring of 1896 until 1899, 
during which time it was successfully used in finishing commercial 
products. 

While the Hayssen device was in continuous use from 1896 to 1899, 
it appears that during the period between the years 1900 and 1910 
it was not in continuous use, and that in 1905 Kohler removed the 
pneumatic hammer and the valve from the dredger and put them 
away in his office, where they remained until 1910. At about that 
time Wayman, the assignée of the Arrott patent, formed the combina- 
tion to control the licensing of the Arrott dredger under terms and 
restrictions afterward held by the Suprême Court to be violative of 
the Sherman Anti-Trust Law, and came in conflict in business rela- 
tions with the défendant company, whereupon Kohler brought out 
the Hayssen device, and equipped a number of dredgers with auto- 
matic hammers like the original Hayssen hammer, and used them in 
its plant. Because of the use of pneumatic dredgers by the défend- 
ant, the précise type of which is not disclosed by the évidence, though 
admitted to inf ringe the Arrott patent, if valid, this suit was instituted 
by Wayman. 

The reply of the complainant to the défense of anticipation is two- 
fold: 

First. That the évidence offered does not establish, with the high 
degree of certainty required by law, the construction and opération 
of a completed and useful machine prior to the date of Arrott's in- 
vention. 

Second. That the Hayssen device was merely an experiment, and 
that the nonuse of it by its owner for the considérable period of years 
between 1900 and 1910 constituted an abandonment of that experi- 
ment, and that this case is similar to and controlled by several other 
cases, in which the validity of the Arrott patent was upheld, in each 
of which the défense was founded upon an anticipation. 

As to the first contention, we are satisfied'that the défendant has 
proved by évidence that is convincing bevond a reasonable doubt (Can- 
trell v. Wallick, 117 U. S. 689, 6 Sup.'Ct. 970, 29 L. Ed._1017) that 
Hayssen constructed and completed and- successfully put into opéra- 
tion, in the early part of 1896, his pneumatic apparatus for the manu- 
facture of commercial enamel ware, and continued using it, producing 
the results sought by it to be accomplished, down to at least 1899. 

The second contention, namely, that the défense in this suit is the 
same as the défense made in other suits in which Arrott's patent was 
in litigation and its validity upheld, is important for considération, 
because, so far as the statement goes, it is correct. 
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In the case of Arrott v. Standard Sanitary Manufacturing Co. (C. 
C.) 131 Fed. 457, which was a suit for infringement growing out of a 
dispute between the patentée himself and the complainant as the as- 
signée of the patent, an alleged prior knowledge and use of the pat- 
ented dredger by one Oscar Marshchuetz was the anticipation relied 
upon as one of the grounds of défense. Judge Acheson found the al- 
légation of prior invention and use unsupported by testimony and in 
fact contradicted upon the question of priority of date, and that the 
Marshchuetz device was only an unsuccessful and abandoned exper- 
iment. In his opinion Judge Acheson says : 

"Marshchuetz, testifying for the company, states that, after it [his device] 
was used off and on for about three months, it was put aside and never again 
used. * * * Not an anticipating date named by any one of them is flxed 
by any exhibit, book entry, letter, or written mémorandum whatever. Thèse 
witnesses, who were mostly workmen at the Ahrens & Ott establishment, did 
not agrée among themselves. Their testimony was vague and unsatisfactory. 
* * * The witnesses who testified to the alleged prior device and use by 
Marshchuetz are met by a number of opposing witnesses, whose testimony 
conversely shows that the Marshchuetz device was uot made or used until 
October 11, 1898" (that is, later than the date of Arrott's invention). 

In the appeal of that case to this court, being Standard Sanitary 
Manufacturing Co. v. Arrott, 135 Fed. 750, 68 C. C. A. 388, the dé- 
fense of prior use was not urged, and the decree of the court below 
was affirmed, overruling the claim of the défendant to an equable 
ownership of the patent. 

In the case of Standard Sanitary Manufacturing Co. v. J. L. Mott 
Iron Works Co. (C. C.) 152 Fed. 635, prior invention was relied upon 
as a défense to a suit for infringement of the Arrott patent, and upon 
this subject, Judge Cross said: 

"The défendant, however, allèges that the patent is invalid because of the 
prior use of an unpatented pneumatic device of a like character to accomplish 
the same purpose. In support of this contention considérable évidence has 
been produeed, from which it appears that a few bath-tubs were enameled 
with some degree of success by the défendant in the fall of 1896 by a device 
in some respects sirmlar to that deflned in the complainant's patent But I 
think that the évidence, considered as a whole, discloses nothing more than 
an abandoned experiment. The device — there was but one — was in opération, 
so the workmen who use it say, off and on for about a week or ten days, al- 
though one or two other witnesses intimate that it was used for a somewhat 
longer period. It was then unquestionably dismantied and was not used 
again. * * * The hammer was being changed hourly or daily from one 
position to another, which tends strongly to show that the device was purely 
expérimental." 

The case was appealed to this court and is reported as J. L. Mott 
Iron Co. v. Standard Sanitary Manufacturing Co., 159 Fed. 135, 86 C. 
C. A. 325, and the decree of the court below was affirmed. 

Thèse are the two cases relied upon by the complainant as analogous 
to and ruling the case at bar. In each of thèse cases the défense of 
prior invention was set up, but in each the court found that the de- 
vice relied upon as an anticipation was not an invention, but was an 
experiment that had been abandoned. The one point of similarity be- 
tween the défenses in thèse two cases and the défense in the case un- 
der considération is that the devices relied upon as anticipations were in 
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each instance abandoned ; but the point of distinction between the dé- 
fenses in the two cases cited and the défense in the case in issue is 
that in the former the devices offered as anticipations were proven 
to hâve been merely experiments, while in the latter the device was 
proven to hâve been an invention. The devices in the former cases 
had never passed beyond expérimental stages, while the device in the 
latter case was known and successfully used for the requisite period 
before invention by the patentée. The former were not shown to hâve 
been devices mechanically successful in producing commercial prod- 
ucts, while the latter was proven capable at the time of its completion 
and first employment, as well as during its continued use, to produce 
the resuit sought to be accomplished. In the hands of the one who in- 
vented and used it, the latter device fulfilled ail the requirements of 
the law to make it an invention. 

[2] The Hayssen device, however, was never in gênerai use. It was 
used only by the company of its inventor and by its successor. To be 
an invention, and to be one that will anticipate a subsequently in- 
vented device, it is not necessary that it should hâve come into gênerai 
use ; but it is sufficient, if it was in actual and practical use by a num- 
ber of persons (Daniel v. Restin Co. [C. C] 131 Fed. 469), and if 
completed and capable of producing the resuit sought to be accom- 
plished. Being thus an invention, it is none the less an invention if, 
after the period in which it was first known and used, it was tempo- 
rarily abandoned. 

Edwin L. Wayman v. Louis Lipp Co., 222 Fed. 679, was a case 
growing out of the illégal combination previously referred to, and in- 
stituted by the original complainant in this action, to enjoin the Louis 
Lipp Company, using a device claimed to infringe the Arrott patent, 
heard in the District Court of the United States for the Southern 
District of Ohio, by stipulation, upon the same testimony presented 
in this case, and decided February 28, 1912. In that case the court de- 
nied a motion for preliminary injunction upon the same ground upon 
which a similar motion was later denied in this case, and upon which 
ultimatelv this case was decided. Each court followed the rule laid 
down in Buser v. Novelty Co., 151 Fed. 478, 81 C. C. A. 16, in which 
Cochran, Judge, in reviewing the authorities and speaking for the 
court, said: 

"If, however, the machine or other thing is complète, and capable of pro- 
ducing the resuit sought to be accomplished, it has passed the expérimental 
stage, and becomes an invention; and, in order that} it may constitute an 
anticipation, it is immaterial how well it becomes known, or how much it is 
used. * * * Indeed, it has been held that if the alleged invention is com- 
plète, and capable of producing the resuit sought to be accomplished, though 
it may never hâve been used, it is an invention and an anticipation. * * * 
Where the idea of the machine has been conceived, and the conception car- 
ried into effect by the construction of the machine, which is used, or is capa- 
ble of being used, for the purpose for which it was designed, it is no longer 
an experiment, but an invention ; and the subséquent abandonment of the use 
of the machine does not render it an abandoned experiment, nor lessen its 
effect as an anticipation, which will invalidate a subséquent patent to another 
for substantially the same machine. * * * If, then, an alleged invention 
is in fact an invention, no subséquent abandonment of it can be said to be 
an abandoned experiment. At most, it is an abandoned invention ; but an in- 



WATMAN V. LOUIS LIPP CO. 679 

vention that has been abandoned is as much an anticipation, and to as great 
estent négatives novelty, as an invention that has not been abandoned." 

We are of opinion that Hayssen's pneumatic hammer, when install- 
ée! in the works of the inventor, was complète, and was capable of pro- 
ducing and did produce the resuit for which it was intended ; that it 
was invented, known, and used nearly three years before the applica- 
tion of Arrott for letters patent on his invention ; that its conception 
and construction are within the claims of Arrott's patent, in the es- 
sentials that the two devices accomplish the same purpose, by substan- 
tially the same means, operating in substantially the same way ; that 
the abandonment of the use of the Hayssen device for a period of 
ten years, following its use for a period of three or four years, is un- 
important, in that the abandonment was an abandonment of an inven- 
tion, and not of an experiment, and does not affect our conclusion that 
the District Court, in holding the Hayssen device an anticipation of the 
Arrott invention and in dismissing the complainant's bill, was without 
error. 

The decree below is affirmed. 



WAYMAN v. LOUIS LIPP CO. 

(District Court, S. D. Ohio, W. D. February 28, 1912.) 

No. 6747. 

1. Patents €=>286 — Suit for Infringement — Parties. 

A licensee cannot alone maintain a suit for infringement of a patent, 
but must join the owner as a complainant. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 453-456; Dec. 
Dig. <§=»286.] 

2. Patents <§=286 — Suit for Infringement — Title to Sustain Suit. 

An assignée of a patent, by an assignaient complète on its face, may 
sue alone for an infringement, notwithstanding a contemporaneous agree- 
ment to reconvey at the end of a stated time, on demand by his assignor. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 453-456; Dec 
Dig. <S=»286.] 

3. Monopolies <§=>21 — Suit for Infringement op Patent — Right to Main- 

tain. 

That the holder of the légal title to a patent by assignaient, as well as 
his assignor, is a défendant in a pending suit by the United States, in 
which it is charged that he holds such title in pursuance of a combina- 
tion and conspiracy in restraint of trade, in violation of Slierman Anti- 
Trust Act July 2, 1890, c. 647, 26 Stat. 209, does not deprive hiin of the 
right to maintain a suit for infringement of the patent. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 15 ; Dec. Dig. 
©=321J 

4. Patents @=>297 — Suits for Infringement — Preliminabt Injunction — 

Prior Adjudication. 

It is the rule that when the validity of a patent has been established by 
prior adjudication, and especially after long and expensive litigation, a 
court, on motion for a preliminary injunction in a subséquent suit against 
another défendant, will consider only the question of infringement ; but 
where new évidence is introduced, of such clear and persuasive charae- 

®=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dieests & Indexes 
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ter as to leave no fair doubt that the court In the prior case would hâve 
reaehed a différent conclusion, had that évidence been before it, the in- 
junction may properly be denied. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 481-488; Dec 
Dig. <S=»297.] 

5. Patents <@=>62' — Suit fob Iïïebingement — Défense or Peioe Use — Btjbden 

AND MeASTJBK OF PliOOF. 

On final hearing in an infringement suit on the issue of prior use, the 
défendant must establish such use by clear and satisfactory évidence and 
beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 78; Dec. Dig. 
<S=>62.] 

6. Patents ©=s>51 — Anticipation— Pbiob Use of Unpatented Device. 

When anticipation by prior use of an unpatented device is relied on to 
defeat a patent, such device must hâve been complète, and capable of 
producing the resuit sought and accomplished by the patented device. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 66-439, 72, 74; 
Dec. Dig. <§=»51.] 

7. Patents <®=328 — Anticipation — Deedgeb fob Pulveeulent Mateeial. 

The Arrott patent, No. 633,941, for a dredger for pulvérulent material, 
held void for anticipation by prior use of an unpatented device. 

In Equity. Suit by Edwin L,. Wayman against the Louis Lipp Com- 
pany for infringement of letters patent No. 633,941, for a dredger for 
pulvérulent material, granted to James W. Arrott, Jr., September 26, 
1899. On motion for preliminary injunction. Denied. 

Christy & Christy, of Pittsburgh, Pa., for complainant. 
Alfred M. Allen, of Cincinnati, Ohio, for défendant. 

HOLUSTER, District Judge. The action is for infringement of a 
patent, and came on to be heard on complainant's motion for a prelimi- 
nary injunction. The patent is for a mechanical dredger or sieve used 
in distributing finely powdered ingrédients upon red-hot métal for the 
purpose of forming an enamel thereon, and, though simple, is ingenious 
and highly useful. Its validity has been sustained in two jurisdictions 
—Arrott v. Standard Sanitary Mfg. Co. (C. C.) 131 Fed. 457; Stand- 
ard Sanitary Co. v. Arrott, 135 Fed. 750, 68 C. C. A. 388; Standard 
Sanitary Co. v. Mott Iron Works (C. C.) 152 Fed. 635 ; Mott Iron 
Works v. Standard Sanitary Mfg. Co„ 159 Fed. 135, 86 C. C. A. 325— 
in the Third and Second circuits respectively. In each of thèse cases 
the validity of the patent was challenged on the ground of vvant of 
novelty, and the défendant sought in each case to establish prior use, 
but failed. If the patent is valid, the défendant cannot under the évi- 
dence, and does not, I believe, deny infringement. 

In opposition to the motion for a preliminary injunction the défend- 
ant relies upon two propositions : One, that the title of the complainant 
is not of such character as to permit him to maintain the suit; the 
other, the use of substantially the same apparatus prior to the date the 
patent was granted to complainant's original predecessor in title, the 
patentée. It appears that the complainant has an assignment, complète 
on its face, of the patent f rom his immédiate predecessor, whose own- 
ership is evidenced by a complète assignment from the patentée. 

€=»For other cases ses same topie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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[1] The assignment from the patentée to complainant's assignor is 
not attacked, but défendant claims that the complainant is nothing more 
than a licensee, and hence cannot maintain the suit, unless the owner 
is joined with hiro as complainant. It is settled that a licensee cannot 
maintain a suit for infringement suing alone, but must join the owner 
of the patent in his suit. Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ct. 
244, 28 L. Ed. 768; Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504; 
Littlefield v. Perry, 21 Wall. 205, 22 L. Ed. 577. 

[2] There is évidence tending to show that the assignment to com- 
plainant by his immédiate predecessor in title évidences but a part of 
the then agreement, which included a promise on the part of complain- 
ant to convey back the title after two years upon request of his as- 
signor. The défendant relies upon the définitions given by the Su- 
prême Court of what an assignment is and of what a license is, as found 
in Waterman v. Mackenzie, 138 U. S. 252, 255, 11 Sup. Ct. 334, 335 
(34 L. Ed. 923), where Mr. Justice Gray says : 

"The patentée or his assigna may, by instrument in writing, assign, grant 
and convey, either, first, the whole patent, compvising the exclusive right to 
make, use and vend the invention tbroughout the United States ; or, second, an 
undivided part or share of that exclusive right : or, third, the exclusive right 
under the patent within and throughout a specified part of the United States. 
Eev. St. § 4898. A transfer of either of thèse three kinds of interests is an 
assignment, properly speaking, and vests in the assignée a title in so much 
of the patent itself, with a right to sue infringers; in the second case, 
jointly with the assignor; in the flrst and third cases, in the narae of the 
assignée alone. Any assignment or transfer, short of one of thèse, is a mère 
license, giving the licensee no title In the patent, and no right to sue at law 
in his own naine for an infringement." 

The complainant may hâve the ownership of this patent for the 
term of its life, or he may not, depending upon the action of his as- 
signor. If his assignor does not, after the two years, require the re- 
conveyance, then it would seem that the complainant has ail the title 
his assignor had. It seems to me that the complainant's title is as gopd 
as that of a mortgagee, whose title is subject to be divested upon 
compliance by the mortgagor of the conditions upon which the mort- 
gage is to become void as set out in its clause of defeasance. In the 
case last cited the Suprême Court hâve held that, for the purpose of 
maintaining a bill in equity against an infringer, the mortgagee, whose 
mortgage is recorded within three months of its date in the Patent 
Office, is the proper party complainant. 

[3] It is highly probable, as is sought to be shown by affidavits, 
that the assignment to the complainant and the agreement for recon- 
veyance were part of a scheme to defeat the opération of the Sherman 
Anti-Trust Act had the complainant's assignor sought to maintain the 
action. There is évidence tending to show that complainant and his 
assignor are both défendants in an action by the United States pending 
in the Circuit Court of the United States for the District of Maryland, 
wherein certain alleged illégal conduct of the Bath Tub Trust, so called, 
is set forth. And the allégation is made that certain patents, including 
the one in question in this case, are claimed to be held and owned by 
Edwin ÎL,. Wayman, the complainant herein, and were acquired by him 
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by virtue of the combination and conspiracy in restraint of trade com- 
plained of, and solely to efïect the unlawful objects and purposes of 
the same. And among other things the bill prayed : 

"That the sald Wayman be enjoined from exercising or attempting to exer- 
cise any control, direction, supervision, or influence whatever over the inter- 
state or foreign commerce business of the other défendants by virtue of his 
holding said patents or otherwise." 

Whatever proof of the f acts alleged in that case the government may 
hâve, and howsoever far, if at ail, the défendants to it may hâve trans- 
gressed the law, there is no évidence hère on this motion, except the 
fact that such a suit is pending and that the complainant hère agreed 
that he would reconvey the title to his predecessor upon demand after 
two years. For the purposes of this motion, I hold that the complain- 
ant is entitled to maintain the suit. 

Such conclusion is, however, of no avail to the complainant, for I am 
satisfied upon the évidence that the défendant has established the con- 
struction and use of a similar apparatus prior to the complainant's 
patent beyond any reasonable doubt, and am of opinion that, if the 
same évidence had been produced in the cases heretofore referred to, 
in which the validity of this patent was sustained, that a différent con- 
clusion would hâve been reached in them. 

[4] It is the rule that when the validity of a patent has been estab- 
lished by prior adjudication, and especially after long and expensive 
litigation, a court, on motion for a preliminary injunction in a subsé- 
quent suit against another défendant, would only consider the question 
of infringement. But where new évidence is introduced, of such clear 
and persuasive character as to leave no fair doubt but that the court in 
the prior case would hâve reached a différent conclusion had that évi- 
dence been before it, then a preliminary injunction is denied. This 
rule and its exception are well established. Duff Mfg. Co. v. Kalama- 
zoo Co. (C. C.) 94 Fed. 154; Duplex Co. v. Campbell, etc., Co., 69 Fed. 
250, 16 C. C. A. 220 (C. C. A. 6th) ; Loew Co. v. German Co. (C. C.) 
107 Fed. 949, 47 C. C. A. 94 (C. C. A. 6th) ; Edison Co. v. Beacon Co. 
(C. C.) 54 Fed. 678 ; Bresnahan v. Tripp Giant Co., 72 Fed. 920, 19 
C. C. A. 237 (C. C. A. lst) ; New York Filter Co. v. Niagara Falls 
Waterworks Co., 80 Fed. 924, 26 C. C. A. 252 (C. C. A. 2d) ; Philadel- 
phia Co. v. Edison Co., 65 Fed. 551, 13 C. C. A. 40 (C. C. A. 3d) ; Elec- 
tric Co. v. Edison Electric Co., 61 Fed. 834, 10 C. C. A. 106 (C. C, A. 
7th) ; Carnegie Steel Co. v. Colorado, etc., Co., 165 Fed. 195, 91 C. 
C. A.229(C. C. A. 8th). 

[5] And it is also settled that upon a final hearing the défend- 
ant, upon the issue of prior use, must show such use by clear and 
satisfactory évidence and beyond a reasonable doubt. Coffin v. Ogden, 
18 Wall. 120, 124, 21 L. Ed. 821 ; The Barbed Wire Patent, 143 U. S. 
275, 284, 12 Sup. Ct. 443, 450, 36 L. Ed. 154; Young v. Wolfe (C. C.) 
120 Fed. 956, 958. 

In view of thèse rules, and the definite establishment of the valid- 
ity of this patent by eminent authority, the seriousness of holding a 
prior use to be established by évidence appearing in affidavits is appre- 
ciated. But I am unable to escape conviction, amounting to moral cer- 
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tainty, that the complainant's very apparatus in cruder form, but prob- 
ably quite as effective in opération, was made by Mr. Hayssen, and 
was in use in the factory of Kohler, Hayssen & Stehn, at Sheboygan, 
Wis., prior to the time the patent in suit was granted. There is a 
wealth of évidence from workmen in that factory — both those who 
used the apparatus and those who saw it in use. 

If, in fixing the date of such prior use, the witnesses merely named 
a certain year as that in which they remember the apparatus was used, 
many years having since elapsed, the testimony would be of little value ; 
but there are circumstances of certainty connected with much of the 
évidence which carries conviction of the time of the use. The letter 
of Mr. Dawes of 1899 is, with the other évidence in the case, absolutely 
conclusive of the fact that Mr. Kohler, at his factory in Sheboygan, 
had, with Mr. Dawes' knowledge, used some sort of a mechanical 
hammer operated by compresser! air upon a sieve for the purpose 
of enameling bath tubs, prior to the date of the patent. The very 
hammer originally made by Mr. Hayssen was identified by him and 
by many of the witnesses, and the apparatus produced in court is 
shown to be the same kind of apparatus that was in use in the first 
instance, and has been occasionally used from the time it was made 
until the présent time. 

The complainant claims that Mr. Hayssen and the Kohler, Hayssen 
& Stehn Manufacturing Company never got beyond the expérimental 
stage, and that whatever they had made and used prior to the date 
of the granting of the patent in suit was abandoned, so far as prac- 
tical use was concerned, and was what is known in the patent law as 
an "abandoned experiment." If this claim were sustained by the facts, 
then the defendant's apparatus would not be permitted to defeat the 
complainant's patent. 

[6] When prior use is relied upon as a défense, the invention or 
discovery must hâve been complète and capable of producing the resuit 
sought to be accomplished. The défendant must show this, "and every 
reasonable doubt should be resolved against him." The whole law of 
the matter is found in the opinion of Mr. Justice Swayne in Coffin v. 
Ogden, 18 Wall. 120, 124, 21 L. Ed. 821, in which he says: 

"If the thing were embryotic or inchoate ; if it rested in spéculation ; * * * 
if the process pursued for its developraent had failed to reaeh the point of 
consummation — it cannot avail to defeat a patent founded upon a discovery 
or invention which was cotnpleted, while in the other case there was only 
progress, however near that progress may hâve approximated to the end in 
view. The law requires not conjecture, but certainty. If the question relate 
to a machine, the conception must hâve been clothed in substantial forais 
which demonstrate at once its practical efficacy and utility." 

The subject is discussed at great length in Buser v. Novelty Co., 151 
Fed. 478, 492, 493, 81 C. C. A. 16, in which Judge Cochran, delivering 
the opinion of the Circuit Court of Appeals for this circuit, reviewed 
the authorities at length. Among other things he says : 

"If, however, the machine or other thing Is complète, and capable of pro- 
ducing the resuit sought to be accomplished, it has passed the expérimental 
stage and becomes an invention; and, in order that it may constitute an 



684 222 FEDERAL REPORTES 

anticipation, it ls iinmaterial how well it becomes known or how much it ls 
used." 

Again : 

"Indeed, it has been held that if the alleged invention is complète, and 
capable of producing the results sought to be accomplished, thougb. it may 
never hâve been used, it is an invention and an anticipation." 

And again: 

"If, then, an alleged invention is in fact an invention, no subséquent aban- 
donnant of it can be said to be an abandoned experiment. At niost, it is an 
abandoned invention. But an invention that has been abandoned is as much 
an anticipation, and to as great an extent négatives novelty, as an invention 
that has not been abandoned." 

[7] Complainant makes much of the fact that the Kohler, Hays- 
sen & Stehn Manufacturing Company and its successor did not early 
equip its Works with thèse automatic dredgers, and claims that it did 
not because the apparatus was but an experiment and a f ailure. But 
the apparatus used from time to time is the same apparatus as orig- 
inally used by the Kohler, Hayssen & Stehn Manufacturing Company, 
and the évidence is overwhelming that it was complète in the begin- 
ning, and capable of producing, and did produce, the resuit sought to 
be accomplished. 

While the apparatus is crude compared with the complainant's per- 
fected machine, both of which are produced in court, yet the principle 
upon which each opérâtes is the same, and an inspection of them would 
not indicate that one would not operate as practically and effectively as 
the other. 

If the Kohler Company abandoned the apparatus at ail, the abandon- 
ment lay in not continually using the apparatus. The complainant 
fails to make the proper distinction between an abandoned use of an 
apparatus, which was complète and efficacious for the purposes desired, 
and an abandonnant of an experiment not consummated, and, so far as 
its efficacy was concerned, a failure. 

In Rich v. Lippincott, Fed. Cas. No. 11,758, Mr. Justice Grier said 
(page 675) : 

"If the original inventor of a machine abandons the use of it, and does not 
take out a patent first, no other person can entitle himself to a patent for it." 

Many cases to the same effect will be found, among which may be 
noted Shoup v. Henrici, 22 Fed. Cas. page 26; Brush v. Condit, 132 U. 
S. 39, 48, wherein Judge Shipman's opinion in the court below is 
quoted; Electric Co. v. Julien (C. C.) 38 Fed. 117, 131. 

The number of persons who knew of Hayssen's apparatus is not ma- 
terial. "The prior knowledge and use by a single person is sufficient." 
Coffin v. Ogden, 18 Wall. 120, 124, 21 L. Ed. 821. 

Being of opinion that inasmuch as défendant has shown beyond a 
reasonable doubt that an apparatus embodying the same principle as 
complainant's patent was completed, and was capable of accomplishing 
that for which it was designed, and did in fact accomplish it prior to 
the time complainant's patent was granted, the motion for a preliminary 
înjunction will be denied. 
j An order may be taken accordingly. 
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UNITED STATES v. LEHIGH VALLEY E. CO. 

(District Court, S. D. New York. March 26, 1915. On Settlement of 
Decree, April 6, 1915.) 

No. 375. 

CARRIERS <g=>32 — REGULATIONS — "REBATE" — "SHIPPEB" — FORWARDEB. 

A forwarder of freight, who sends in his own name ail tlie freight he 
can over a carrier, which, in considération of the business thus obtained, 
pays him a commission or salary calculated on the freight moneys receiv- 
ed by the carrier from him, is a "shipper," and the payment in form of 
commission or salary or otherwise is a "rebate" or concession in viola- 
tion of the Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 
(Comp. St 1913, § 8569), and Elkins Act Feb. 19, 1903, c. 708, 32 Stat 847, 
§ 1, as amended by Act June 29, 1906, c. 3591, 34 Stat. 587, § 2 (Comp. St. 
1913, § 8597). 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 83-85; Dec. 
Dig. <§=>32. 

For other définitions, see Words and Phrases, First and Second Séries, 
Rebate.] 

In Equity. Suit by the United States of America against the L,e- 
high Valley Railroad Company. Heard on bill and answered. Decree 
for complainant. 

John C. Knox, Asst. U. S. Atty., of New York City, and Charles 
W. Needham, of Washington, D. C, for the United States. 
Allan McCulloh, of New York City, for défendant. 

HOUGH, District Judge. Sheldon & Co. are forwarders, a busi- 
ness the nature of which is sufficiently stated in Interstate Commerce 
Commission v. D., L. & W. R. R. Co., 220 U. S. 235, 31 Sup. Ct. 392, 
55 L. Ed. 448. Thèse particular forwarders send ail the goods they 
can over the Lehigh Valley, and hâve done so for a long time. In 
considération of the business thus obtained the défendant pays to 
Sheldon & Co. a commission calculated upon the freight moneys (at 
published tarifï rates) «received by the railroad from Sheldon & Co. 

The object of this bill is to prevent the continuance of this prac- 
tice, for the reason that Sheldon & Co. are shippers, and when they 
get a commission upon f reights which they themselves hâve paid they 
necessarily obtain a rebate or concession in violation of the Interstate 
Commerce Act as amended to August 24, 1912, in section 6 there- 
of , vÏ2. : 

"Nor shall any carrier refund or remit in any manner or by any device any 
portion of the rates, fares, and charges so specifled, nor extend to any shipper 
or person any privilèges or facilities in the transportation of passengers or 
property, except such as are specified in such tarifes." 

It is also said that such payment of commissions is in violation of 
the Elkins Act as amended June 29, 1906, viz. : 

"It shall be unlawful for any person * * * to • * * receive any 
rebate, concession, or discrimination in respect to the transportation of any 
property in interstate or foreign commerce by any common carrier subject to 
said act to regulate commerce * * * whereby any such property shall by 

6=>For other cases ses sam* topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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any device whatever be transported at a less rate than that named in the 
tarlffs published and flled by such carrier." 

It is assumed that ail the freight sent by Sheldon & Co. over îhe 
Lehigh Valley, and in respect of which commissions are paid, is freight 
not owned by said Sheldon & Co., but as to which they act as for- 
warders only. This does not make Sheldon & Co. any the less a 
shipper. 

The relation of shipper and carrier is formai, and must respond to 
certain well-known tests. It has no relation to ownership. A shipper 
is one who ships even when he has no right so to do, but a forwarder 
is one whose business it is to ship ; and I am unable to see how it can 
be doubted (and I do not think it has been denied) that when Sheldon 
& Co. send goods over the Lehigh Valley road in their own name they 
are in a position to insure, to demand and receive delivery, and to re- 
cover for.breaches of the contract of carriage entered into between 
themselves and the carrier. Thèse are the indicia of the formai and 
légal relation entered into by the issuance of a shipping receipt or bill 
of lading. I hâve no doubt that Sheldon & Co. are to be regarded as 
shippers for every purpose, and consider this conclusion to be support- 
ed by Great Northern R. R. Co. v. O'Connor, 232 U. S. 508, 34 Sup. Ct. 
380, 58 L. Ed. 703. 

The railroad seeks to justify its custom by asserting the right to 
pay commissions to those who bring it business, and in support of this 
proposition cites United States v. D., L. & W. R. Co. (C. C.) 152 Fed. 
269, wherè the court said : 

"The carrier has a right to employ persons to solicit business, just as it 
had a right to employ clerks and employés of ail kinds to do the business, and 
any payments for such a purpose cannot constitute a rebate, concession, or 
discrimination within the meaning of the act." 

This is ail true; but I do not think that the situation is brought 
within this décision when a shipper is employed, and the amount of 
his wage or the value of his services is regulated or gauged by the 
freight value of his shipments. The resuit may be perfectly normal 
(though the method is capable of great abuse) ; but said resuit in my 
judgment is illégal because of the bald fact that, when the dealings 
between Sheldon & Co. and the railroad are ended, Sheldon has final- 
ly paid less for the transportation of goods in which he had a spé- 
cial property, and as to which he was a shipper, than did other per- 
sons not engaged in the forwarding business. 

It is obvious, also, that if the real owner of the goods preferred to 
send over some railroad other than the Lehigh Valley, Sheldon & Co. 
as forwarders would be obliged to acquiesce in their customer's désire, 
and would get no commission upon goods so forwarded. I am quite 
willing to admit that in this particular instance (as is elaborately set 
forth in the answer) there is nothing wrong, dishonest, or immoral in 
the transactions complained of ; but they seem to me to be against the 
letter of the law, and I am further of opinion that such letter must be 
strictly enf orced in order to préserve equality among shippers, for the 
abuse of granting commissions to any large shipper is so patent and 
so ancient as not to require further comment. 
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This conclusion has not been reached without due considération of 
the charge to the jury of the late Judge Martin in the case of United 
States v. Sheldon. From the charge alone (which is ail I hâve before 
me) I should hesitate to think that the matter before Judge Martin 
was put in exactly the same way as is this cause; but even if thèse 
very facts were contained in an indictment, instead of a bill in eq- 
uity, Judge Martin's décision (if applicable) would be to me but an- 
other illustration of the radical difficulty of attempting- to "govern 
by indictment'' and of securing convictions for statutory violations 
involving no moral turpitude. Even judges instinctively "shy" at 
branding as a convict any man for failing promptly to square an 
honest business with new-fangled statutes, and permitting or en- 
couraging juries to find that criminal intent which is still a prerequisite 
for conviction under such circumstances. 

The complainant will take a decree forbidding the continuance of 
commission payments to Sheldon & Co. under the circumstances re- 
vealed by bill and answer. 

On Settlement of Decree. 

The decree proposed by the United States attorney specifically en- 
joins the défendant from continuing to pay George W. Sheldon & Co. 
"any and ail sums of money, whether the same be in the form of 
commissions, salary, or otherwise, and which may hâve accrued, and 
which would accrue, but for this decree, under and pursuant to the 
contacts and understandings hereinbefore adjudged and decreed to be 
unlawful." It is now suggested (and probably with truth) that my 
opinion was not clear as to whether moneys could or could not be paid 
to George W. Sheldon & Co. under the name of salary and as com- 
pensation for that corporation's activities in procuring freight for the 
Lehigh Valley. 

It is in my judgment just as much an infraction of the law to pay 
a shipper a salary for shipping his own freight as it is to-pay him a 
commission for doing the same thing. This whole case revolves around 
the question whether under ail the circumstances shown Sheldon & Co. 
are to be regarded as shippers for every purpose. I think they are 
shippers, and any form of compensation to them for shipping is against 
the law. 

I hâve accordingly signed the decree as proposed. 



688 222 FEDERAL REPORTES 

In re WHITB. 
(District Court, D. Oregon. May 3, 1915.) 

No. 3056. 

1. Bankruptcy ©=413 — Opposition to Discharge — Spécifications — Falsb 

Oath. 

A spécification, in opposition to the discharge of a bankrupt, that he 
knowingly made a false oath, for the purpose of deceiving the trustée and 
concealing his assets, sufficiently states the materiality of the oath. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727; Dec. Dig. ©=413.] 

2. Bankruptcy «©=5413 — Opposition to Dischabge — Spécifications— Req- 

uisites. 

Spécifications, in opposition to a discharge in bankruptcy, especially 
where attempting to charge some criminal act, should be pleaded with 
greater particularity than ordinary civil actions, though the strict rules 
as to indictments do not apply. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727 ; Dec. Dig. ©=413.] 

3. Bankruptcy ©=408 — Dischabge — Gbounds of Opposition — Conceal- 

MENT OF PBOPEBTY. 

Where a bankrupt had executed a deed which was in fact a mortgage 
more than four months before the pétition in bankruptcy was filed, his 
concealment during tlie four months preceding the filing of the pétition 
of the fact that the deed was a mortgage is a concealment of property, 
which may be speclfied in opposition to his discharge, under Bankr. 
Act July 1, 1898, c. 541, § 14b (4), 30 Stat. 550 (Comp. St. 1913, § 9598). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763; Dec. Dig. ©=408.] 

4. Bankruptcy ©=413 — Opposition to Dischabge — Eequisites of Spécifi- 

cations — Information and Belief. 

A spécification, in opposition to a discharge of bankruptcy, which states 
the facts only on information and belief, is insuiiicient. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 712-718, 725, 
727 ; Dec. Dig. ©=413.] 

5. Bankruptcy ©=413 — Opposition to Dischabge — Requisites of Spécifi- 

cations — Concealment of Pbopebty — Descbiption. 

A spécification, in opposition to a bankrupt's discharge, which allèges 
that the bankrupt fraudulently concealed a large amount of groceries 
and merchandise, does not sufficiently describe the property concealed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727 ; Dec. Dig. ©=413.] 

In Bankruptcy. Proceedings against William Gideon White. On 
exceptions by the bankrupt to the sufficiency of the spécifications filed 
by the trustée and a créditer in opposition to the application for dis- 
charge. Exceptions overruled in part, and sustained in part. 

Swafford & McGinnis, of Eugène, Or., for bankrupt. 
L,. M. Travis, of Eugène, Or., and Angell & Fisher, of Portland, Or., 
fôr trustée and objecting creditor. 

WOLVERTON, District Judge. The bankrupt having applied for 
his discharge, the Glafke-Dixon Company, creditor, and the trustée 
hâve interposed certain spécifications in opposition thereto. To thèse 

@=For other cases see same topio & KEY-NU.MBER ia ail Key-Numbered Dlgests & Indexes 
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the bankrupt has filed exceptions. The inquiry relates to the suffi- 
ciency of the spécifications. 

[ 1 ] The first spécification is that the bankrupt, knowingly and f raud- 
ulently, made a false oath in relation to a proceeding in bankruptcy, 
and it is objected that the materiality of said alleged false oath to the 
inquiry is not shown. It is shown, however, that the oath was made 
for the purpose of deceiving the trustée, and concealing the assets of 
the bankrupt, and preventing a discovery thereof. This I deem sufîi- 
cient, in the absence of a more particuiar statement. 

[2] Spécifications for defeating a discharge, especially where at- 
tempting to set forth some act that the bankruptcy statute has made 
criminal, should be pleaded with greater particularity than where it is 
sought to allège matter pertaining to civil actions, although the strict 
rules pertaining to statements in indictments may not apply. The aver- 
ments should at least be so spécifie and of such a character that their 
sufficiency may be met and tested by demurrer or by exceptions, in 
analogy to such as are employed in equity practice. Collier on Bank- 
ruptcy (9th Ed.) 324; In re Steed (D. C.) 107 Fed. 682, 685; In re 
Troeder, 150 Fed. 710, 80 C. C. A. 376. On its face, this spécification 
would seem to be sufficient, though testimony is needed to détermine 
whether or not it can be sustained. 

[3] The second spécification is predicated on the fourth ground of 
opposition to discharge. Section 14b (4), Bankruptcy Act. It is al- 
leged that the bankrupt, with the intent to hinder, delay, and defraud 
his creditors, on January 4, 1913, executed a deed to an undivided 
interest in certain real property, which was recorded July 10, 1913, and 
is in fact a mortgage, and that the bankrupt, within four months pre- 
ceding the filing of the pétition in bankruptcy, knowingly and fraud- 
ulently concealed the same from the trustée. It is objected that the 
deed is shown to hâve been executed and recorded more than four 
months before the filing of the pétition in bankruptcy, and hence does 
not fall within this ground of opposition. It is shown, however, that 
the deed was intended as a mortgage, and the concealing of that par- 
ticuiar fact constitutes the fraudulent act complained against. 

While the transaction was had more than four months prior to 
filing the pétition in bankruptcy, the bankrupt continued, subséquent to 
the first day of the four months immediately preceding the filing of the 
pétition, to conceal the alleged fact that the deed was a mortgage. 
This was a concealment of property within the intent of the subdivision. 
In re James, 181 Fed. 476, 104 C. C. A. 224; In re Wakefield (D. C.) 
207 Fed. 180. 

[4] By a second paragraph of the second spécification it is sought 
to be shown that the bankrupt transferred certain accounts and notes 
to his wife for the purpose of concealing the ownership; but this is al- 
leged on information and belief ; and so of other notes and accounts, 
no list or mémorandum of which is given. Facts stated upon mère in- 
formation and belief are insufficient upon which to ground spécifica- 
tions in opposition to a discharge. In re Thomas (D. C.) 92 Fed. 912. 

It was not intended, by fixing the statutory grounds for opposing a 
discharge, to afford the objectors opportunity to go upon a voyage of 
discovery for ascertaining whether, perchance, they might find some- 
222 F.— 44 
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thing that would defeat the bankrupt's purpose. But, if the bankrupt 
be guilty of things that render him not entitled to a discharge, they 
ought to be directly and unequivocally alleged, so that he will be read- 
ily apprised of the direct issue as to them, and enabled to concert his 
défense, and the proof must be clear and convincing, although not be- 
yond a reasonable doubt. 

The third paragraph of spécification No. 2 is of like character to 
the second, although relating to real property, and is subject to the 
same criticism. 

[5] The third spécification is subject to the criticism that it does not 
describe any property which it is alleged the bankrupt has concealed 
with intent to defraud his creditors. The property is described as a 
large amount of groceries and merchandise, and unless the description 
is made more spécifie the bankrupt is not apprised of what property 
the controversy is about. 

The fifth spécification is subject to the same criticism as the third, 
and the sixth is subject to the same criticism as paragraphs 2 and 3 of 
the second spécification. 

The fourth spécification is perhaps sufficient. 

The exceptions will be overruled as to the first and fourth spécifica- 
tions and the first clause or çount of the second, and sustained as to 
the third, fifth, and sixth spécifications and the second and third claus- 
es or counts of the second ; and such will be the order of the court. 



In re STEMPER et aL 

(District Court, D. Arizona. April 12, 1915.) 

No. B^l. 

1. Bankruptcy <§=»229 — Trustées — Rétention of Assets — Contempt. 

Where the référée disapproved the report of a trustée in bankruptey 
as to the assets in his hands, because of the failure to include therein an 
amount retained by his attorney as compensation for services, and or- 
dered the trustée to make demand on his attorney for the payment of the 
sum so retained, and the trustée obeyed such order and made such de- 
mand, but the demand was refused by the attorney, the trustée was not 
guilty of contempt. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 385; Dec. 
Dig. <S=>229.] 

2. Bankruptcy <®=»250 — Trustées — Emfloyment ob Attobneys — Compensa- 

tion — Supervision by Court. 

The attorney for a trustée in bankruptey in a successful action on an 
insurance policy was bound to pay the amount recovered into the bank- 
ruptey court, and submit his claim for compensation to that court, and 
could not retain compensation from the amount recovered, as any con- 
tract with him by the trustée was subject to the control of the bank- 
ruptey court, and he could thereunder acquire no rights in or to the 
assets of the estate, which was not likewise subject to the eourt's control, 
and both the trustée and the attorney, as officers of the court engaged in 
the administration of a trust èstate, were subject to control and supervi- 
sion by the court. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dig. §§ 235, 350; 
Dec. Dig. €=250.] 

ig— ■Ti'nr other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of John Stemper and another, bank- 
rupts. On review of an order of the référée. Ordered in accordance 
with the opinion. 

F. C. Struckmeyer, of Phœnix, Ariz., for plaintifï. 
Baker & Baker, of Phœnix, Ariz., for défendant. 

SAWTELLE, District Judge. This matter cornes before the court 
on a certificate of the référée. The material f acts are as follows : 

The bankrupts, at the time of their adjudication as bankrupts, had 
a policy of insurance on certain goods which had been destroyed by 
fire. The payment of this policy was resisted by the insurance Com- 
pany, and a suit to enforce the policy was brought by the trustée in 
bankruptcy in the state superior court. Judgment was rendered in 
favor of the trustée for $1,500, and this amount came into the posses- 
sion of E. C. Struckmeyer, Esq., the attorney for the trustée. 

Instead of turning over to the trustée the entire recovery, the attorney 
for the trustée retained the sum of $598.15, which amount was arrived 
at by claiming and retaining a fee of $500 in the suit on the policy, 
$50 for services rendered in the bankruptcy, in preparing schedules, 
notices, and other papers and attending various hearings before the 
référée, and the amount of $48.15 advancement and costs paid by the 
attorney. No order of the court or the référée was made fixing or 
authorizing thèse fées or expenses, nor was there any account or claim 
therefor duly submitted. The trustée in bankruptcy reported that he 
had assets of the estate in the sum of $901.05, and asked for a decree of 
a déclaration of a dividend on that basis. The référée disapproved 
of this report and ordered the trustée to make demand on his attornev 
for the payment to him of the entire recovery in the suit on the policy, 
and the trustée, in obédience to the directions of the référée, made 
such demand on the attorney. This demand was refused by the at- 
torney, and thereupon an order was made by the référée that the at- 
torney pay over to the trustée the entire amount recovered and submit 
the matter of his compensation to the référée by proper pétition. Eail- 
ing to pay over this money, the attorney is cited to appear before the 
judge of this court and show cause why he should not be punished as 
for a contempt of court for his failure to obey the order of the réf- 
érée. The trustée is likewise ordered to show cause why he should not 
be punished as for a contempt of court for his failure to compel the 
payment to him of the entire sum by his attorney. 

The attorney appears and dénies the right of the référée to make the 
order compelling him to pay over the entire recovery, and insists that 
his fee for services shall be fixed by the trustée and himself, and that 
the référée has no power to fix or reduce his fées. 

[1] In regard to the trustée, it is sufficient to say that the record 
discloses no order of the référée which he has willfully disobeyed, but, 
on the contrary, shows that he did obey the order and demand the 
entire sum recovered by the attorney. It cannot be held, under thèse 
circumstances, that he has been guilty of contempt, and there need be 
no further citation to him. 
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[2] The right of the attorney to retain any part of a recovery as 
his fee, without any order of the court or the référée fixing and allow- 
ing the same and directing its payment, présents a question of more 
importance. The suit in question in the state court was by the trustée 
as such, and the recovery was undoubtedly assets of the bankrupt 
estate. The trustée had no personal title to thèse assets, and no power 
to create a lien on them for any purpose without the order of the réf- 
érée or the court. They were assets which he was required to reduce 
to possession and distribute under the directions of the court or réf- 
érée. Any contract which he might make in regard to thèse assets was 
subject to the control of the court, and no person could acquire by 
such contract with him any rights in or to such assets which were not 
likewise subject to the control of the court. 

It is elemental law that an attorney, perf orming services for a trus- 
tée which he claims shall be paid out of the trust estate, must submit 
his claim, so far as it afïects the assets of the trust estate, to the court, 
and that any payment to him by the trustée must be in accordance with 
an order of the court. A trustée may not agrée with an attorney that 
the fee shall be so much without submitting the matter to the court, 
and the attorney is likewise without power to fix his compensation and 
retain it out of the trust assets which corne into his possession. Both 
are officers of the court, engaged in the administration of a trust estate, 
and their actions and compensation are proper subjects of control and 
supervision by the court. It is true that a lien acquired by an attor- 
ney for a bankrupt by employment prior to bankruptcy will not be 
affected by subséquent bankruptcy, but that is not the case. 

An order will be entered, directing F. C. Struckmeyer, the attorney 
for the trustée, to pay to the trustée the full amount of the recovery in 
the said superior court, to wit, the sum of $1,500, within five days from 
the service of the order, and that he submit his claim for services to 
the référée, for such order as may be proper under ail the facts in this 
case. 

No opinion is expressed, or intended to be expressed, as to the value 
of such services, or the proper amount to be allowed for the same. 
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UNITED STATES ex rel. HAUM PON v. SISSON, Chlnese Inspecter. 
(District Court, S. D. New York. May 1, 1915.) 

1. Aliens <S=32 — Déportation — Chinese. 

Under the Chinese Exclusion Acts and Immigration Act Feb. 20, 1907, c. 
1134, § 21, 34 Stat. 905 (Conip. St. 1913, § 4270), warrant is properly issued 
for déportation of a Chinese person, a laborer ; he not having, and mak- 
ing no claim that he ever had, a certlflcate, and there being no compétent 
testimony that he was born in the United States. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95 ; Dec. 
Dig. <S=>32.] 

2. Aliens ®=>32 — Depobtation — Chinese — Countbt of Retukn. 

A Chinese person is properly deported to China, and not to Canada, 
notwithstanding évidence that he entered through Canada; there being 
no évidence that he had acquired. a domicile there, and he declining to 
state where he entered. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. <g=»32.] 

Habeas Corpus of Chinese laborer held under warrant of déporta- 
tion. 

Robert M. Moore, of New York City, for relator. 
Harold A. Content, Asst. U. S. Atty., of New York City, for re- 
spondent. 

LACOMBE, Circuit Judge. [1] There is no compétent testimony 
that the relator was born in the United States. See récent décision of 
Circuit Court of Appeals, Second Circuit, in U. S. v. Hom Lim, 223 
Fed. 520; Fong Ping Ngar v. United States, 223 Fed. 523, April 13, 
1915. He is indisputably a Chinese person, concededly a laborer, has 
no certificate and makes no claim that he ever had one. Under the 
Chinese Exclusion Acts and section 21 of the Immigration Act of 1907, 
the warrant for his déportation was properly issued. 

[2] The évidence satisfies me that relator made his entry through 
Canada about the time he was arrested. There is no évidence to show 
that he had acquired a domicile in Canada. Being interrogated as to 
the place of entry, he replied : "You can find that. out yourself ." He 
should be deported to China, not to Canada. United States v. Sisson 
<D. C.) 220 Fed. 541. 

<j=>For other cases see same topfo & KEY-NDMBBR In ail Key-Numbered Digests & Indexes 
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CONTINENTAL TRUST CO. v. TALLASSEE FALLS MFG. CO. et aL 

(District Court, M. D. Alabama, N. D. March 25, 1915.) 

No. 298. 

1. Corporations <g=>642— -Foreign Corporations— Cabrying on Business 

Within State. 

Code Ala. 1907, §§ 3642, 3643, which require foreign corporations "be- 
fore engaging in or transacting any business in this state" to file an in- 
strument with the Secretary of State designating a place of business in 
the state and an agent thereat, hâve no application to a mortgage ex- 
ecuted in another state by one foreign corporation to another, although it 
covers real property in Alabama, nor do they apply to a conveyance by a 
domestic to a foreign corporation which is an executed transaction. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527 ; 
Dec. Dig. <S=»642.] 

2. JtTDGMBNT «S^J^^S — JUDGMENT AS BAR— SUIT BETWEEN DIFFERENT PARTIES. 

A judgment of a state court dismissing a suit to quiet title on the 
ground that the plaintiff was out of possession and its remedy was at 
law is not a bar to a subséquent suit in a fédéral court by the trustée 
in a mortgage on the property given to secure bonds against such plain- 
tiff and the défendants in the prior suit to protect the rights of the bond- 
holders in the property. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. <S=>828.] 

3. QUIETING TlTLE <§=>10 JuRISDICTION— ABSENCE OP LEGAL REMEDY. 

The trustée in a mortgage of real property given to secure bonds, who 
is not entitled to possession under the ternis of the mortgage because 
there has been no default, and who cannot therefore maintain an action 
at law to protect his rights against adverse claimants in actual posses- 
sion, and who are improving and selling to others parts of the property 
may maintain a suit in equity to cancel the deeds under which they 
hold as clouds on the title conveyed by the mortgage. 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dig. §§ 36-42; 
Dec. Dig. <®=>10.] 

4. Quieting Title <§=16 — Peesons Entitled to Cancellation— Mortgage 

Trustée. 

Some six acres of land owned by a manufacturing company and ad- 
joining its plant was unoecupied with the exception of an old house and 
one built for its superintendent. The old house was rented, and the ten- 
ant was allowed to build another small building with the right to re- 
move it at the end of his tenancy. At that time, however, with the per- 
mission of the company he sold it to one of défendants, but dld not sell 
any land. A subséquent tenant of the old house on leaving it did not 
surrender possession to the company, but his son, another défendant, 
through collusion with his codefendant at once moved in. Some two years 
afterward défendants obtained deeds to the entire six acres from heirs 
of a former owner, but who in fact had no title or interest in the prop- 
erty ; the title of their ancestor having passed by an administrator's 
sale more than 50 years before. Défendants paid a nominal sum only 
for the deeds, but agreed to pay a further sum if they succeeded in ac- 
quiring title. Eeld, that their attempt to acquire title through adverse 
possession with color of title under the Alabama statute was collusive 
and fraudulent, and that the trustée in a mortgage of the property to 
secure bonds, which was then without right of possession but was bound 
as such trustée to protect the rights of the bondholders in the property, 

4=>For other cases see s&ma topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was entitled to a decree canceling défendants' deeds and removing them 
from possession, 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dig. §§ 64, 65; 
Dec. Dig. <®=»16.] 

5. Landlord akd Tenant <S=>66 — Estoppel of Tenant— Claim of Adverse 

Possession. 

Tenants at will cannot initiate a claim to adverse possession without 
first surrendering possession to their landlord. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
199-209 ; Dec. Dig. <§=66.] 

6. Equity <g=>39 — Jtjrisdiction— Rétention of Jurisdiction Acquired to 

Gbant Complète Relief. 

TJnder the rule that a court of equity which has rightfully acquired ju- 
risdiction of a cause will retain it to do complète justice between the par- 
ties, in a suit by a mortgage trustée for a cancellation of deeds as a cloud 
on the title to the mortgaged property, on a flnding that the deeds are 
fraudulent and that défendants are wrongfully in possession, the court 
will not leave them in such possession, but will decree possession to com- 
plainant, although when the suit was commenced it did not hâve the right 
of possession under the terms of the mortgage. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 104-114; Dec. 
Dig. ®=>39.] 

In Equity. Suit by the Continental Trust Company against the Tal- 
lassee Falls Manufacturing Company, John R. Sayres, James D. Parks, 
and others. Decree for complainant. 

The bill in this cause was brought by the Continental Trust Company, a 
Maryland corporation, as trustée, on March 18, 1911, under a deed of trust 
in mortgage form, executed to it by the Mt. Vernon-Woodberry Cotton Duck: 
Company, a Delaware corporation, to secure an issue of $8,000,000 of bonds. 
John R. Sayres, James D. Parks, J. F. McCluskey, J. H. McBrayer, the 
Tallassee Falls Manufacturing Company, an Alabama corporation, and thfc 
Mt. Vernon-Woodberry Cotton Duck Company are made parties défendant to 
the bill. The deed of trust ineludes several manufacturing plants and lands 
situated in différent states, and shares of stock in several corporations, and 
ineludes the lands and cotton factory of the Tallassee Falls Manufacturing 
Company, the Alabama corporation, situated near Tallassee, Ala., together 
with the capital stock of said corporation, which the mortgagor company 
then owned or might afterwards acquire. This mortgage and deed was ex- 
ecuted August 30, 1899. On February 8, 1900, the Tallassee Falls Manu- 
facturing Company executed a deed to the plaintiff herein confirmatory of the 
action of the mortgagor company in conveying said property (to which it did 
not then hold the légal title), and by which it eonveyed said property to the 
plaintiff as trustée on the trust mentioned in said mortgage and then over 
to the Mt. Vernon-Woodberry Cotton Duck Company. 

The deed of trust provided that the mortgagor company should préserve 
the corporate existence of the différent corporations, whose stock or property 
was eonveyed, together with ail their corporate rights, and the mortgagor 
company covenanted that it would not suffer to be created any charge upon 
the property superior to the lien of the trust deed or mortgage. 

By the terms of this mortgage or trust deed the trustée was not to hâve 
the right to the possession of this property eonveyed unless default should be 
made in the payaient of interest on or the principal of the bonds. At the 
time the bill was filed no such default had occurred. 

The primary purpose of the bill is to conserve certain property belonging to 
the Tallassee Falls Manufacturing Company, at the time of the two convey- 
ances mentioned, and of which it has since remained in possession in sub- 
ordination to said conveyances, except as disturbed by the défendants Sayres 
and Parks, to the end that such property may continue to be security for 

^=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered DigesU & Indexes 
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the mortgage debt and may be eventually applied to it In case of a default 
In its payment 

It is further alleged that the right and title of the plaintiff as trustée to 
this property is endangered by certain claims made in respect to the property 
by the défendants Sayres and Parks ; that the Tallassee Falls Manufacturing 
Company heretofore instituted unsuccessful proceedings in the state chancery 
court in the effort to protect and conserve said property against the claims 
of Parks and Sayres ; that since then neither the mortgagor company nor 
the Tallassee Falls Manufacturing Company had made any effort to protect 
the property against such claim; that the property so endangered forms a 
valuâble portion of the mortgage security held by the plaintiff and will be lost 
to the plaintiff as trustée and flnally to the bondholders, the cestui que trust- 
ent, unless the right of the trustée to it be protected. 

The further allégations of the bill are substantially as follows: The Tal- 
lassee Falls Manufacturing Company owned and was in the possession of 
certain lands, between six and ten acres, on the east side of the Tallapoosa 
river, and between the river and the town of East Tallassee, where the op- 
eratives of that company's mills resided and which this company owned. 
Although this pièce, six acres, or more, was in the heart of the company's 
holdings and immediately adjoining its plant, it had been, in part, allowed 
to remain unutilized for the reason that the company had reserved it as the 
place for contemplated improvements for the benefit of its operatives and 
the inhabitants of the towns of Tallassee and East Tallassee, such as a water 
basin of the waterworks, schoolhouses, and the like. 

There was an old dwelling situated on this six acres, more or less, known 
as the Barent Du Bois house. On this same tract of land the company had 
constructed in the year 1900, at a cost of $3,500, a dwelling house for its as- 
sistant superintendent, Frank Milstead, and in which he resided for some 
years. 

The cotton mill of the company was on the east side of the river and was 
operated by water power supplied by a dam across the river, and this dam 
was anchored on this vacant property hère involved. One end of a steel 
bridge across the river rests on this property. A canal which conveys the 
water f rom the pool or pond, made by the dam across the river to the factory 
or power house of the company, was constructed across the land now in dis- 
pute. Through thèse agencies, the cotton mill on the east side of the river 
was operated. The plaintiff allèges that, if the title of the défendants Parks 
and Sayres be held valid, the damage to the plant of the Tallassee Falls 
Manufacturing Company would be great and irréparable, and that neither 
the Tallassee Falls Manufacturing Company nor the mortgagor company has 
ahy property in the state of Alabama, except that covered by the mortgage, 
of sufficient value to make good such loss. 

During the year 1893, one Howard was put in possession, by the Tallassee 
Falls Manufacturing Company, of the above-mentioned Barent Du Bois house, 
situated on the land hère involved, as its tenant. At the time this was 
done, the company was engaged in the construction of a dam across the river, 
and there were more laborers engaged in the work than could be housed by 
the company. Howard was granted permission, by the company, to erect a 
small house within a few feet of such dwelling which he occupied in which 
to board and lodge thèse laborers. He erected the small house and furnished 
lodgings to the laborers as long as he remained in possession. Afterwards, 
Howard vacated the premises and surrendered the dwelling house to the com- 
pany, and A. J. Parks, the father of the défendant J. D. Parks, went into 
possession alone, either as the tenant of the company or with one of his sons 
(other than J. D. Parks) who became such tenant. By permission of the 
company, Howard sold the small house which he had erected as aforesaid to 
one Sayres, but did not convey or prétend to convey to him the land on which 
it stood. This house was a cheap affair costing about $50. On taking pos- 
session, Sayres began the opération of a small beef market in it. This market 
was a convenience to the employés of the company, and for that reason the 
company made no objection to Sayres' occupancy for that purpose. So far 
as the company knew or could reasonably infer, Sayres made no claim while 
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he was operating such market to the lands on which it was situated or any 
of the land involved In this controversy ; his claim being conflned to the 
house itself. Sayres bought this house about the year 1905, and not untll 
two years after that date did the Company receive any information that he 
was making any claim to any part of the land. 

Sometime during 1907, Sayres began to add to the house. The company pro- 
tested agalnst his right to do so and demanded to know by what authority 
he was taking such action. It was then informed, for the flrst time, that 
Sayres had procured a deed from some one purporting to convey to him the 
land upou which the house, bought by Sayres from Howard, was situated. 
He declined to exhibit the deed or to give any information on the subject. 
In the early part of 1908, the company discovered the existence of the deed to 
Sayres. In September, 1908, the company discovered that a deed was re- 
corded in the office of the judge of probate of Tallapoosa county (the proper 
place for the record of such conveyances) on October 30, 1907, and this deed 
was dated August 1, 1907, was executed by Blizabeth C. Du Bois, and pur- 
ported to convey "one-fourth interest in ail that portion of the north half of 
section 19 not disposed of in the lifetime of Barent Du Bois to T. M. Barnett, 
Sr., and Wm. Marks, lying east of the Tallapoosa river in Tallapoosa county." 
This deed covered the vacant property, six acres more or less, on the east 
bank of the river, including the land on which the dam and bridge were 
anchored, and the canal was dug, and on which the power house stood, and 
probably also the cotton mill of the company. 

The Tallassee Falls Manufacturing Company later learned that Parks and 
Sayres were claiming title under two other deeds, not then recorded, but it 
never knew what persons had executed thèse two deeds or what land was in- 
cluded therein until in May, 1909, when Parks and Sayres flled an answer to a 
certain Mil of complaint brought against them by the Tallassee Falls Manu- 
facturing Company, and in which answer copies of said deeds were exhibited. 
Thèse two deeds were executed by Mrs. Holden and Mrs. Minugh, each a 
granddaughter of Barent Du Bois, the original owner of the lands, and pur- 
ported to convey tneir entire undivided interest in that part of the lands of 
Barent Du Bois situated in section 19, township 18, range 22, bounded on 
the west by the Tallapoosa river, on the north by the Tallassee Falls Manu- 
facturing Company's lands, on the east by the Tallassee and Dadeville Road, 
and on the south by the G. W. Turnipseed lot, containing six acres more or 
less. 

The bill avers that as A. J. Parks, the company's tenant, moved out of 
the dwelling house on the land in controversy, his son, J. D. Parks, by col- 
lusion between Sayres and his father, immediately moved into the dwelling 
house, never surrendering possession thereof to the Tallassee Falls Manu- 
facturing Company nor giving them the opportunity to retake possession. 

It is also alleged that M,rs. Holden, Mrs. Minugh, and Mrs. Du Bois, who 
executed the deeds to Parks and Sayres, had no interest whatever in the 
property, and that none of them had ever been in the possession of, that they 
had never paid any taxes on, and had never exercised any acts of ownership 
in respect to, it. 

The prayer of the bill is sufficiently stated in the opinion. 

On the same day the bill was flled, March 18, 1911, a restraining order was 
issued to ail the défendants restraining them "from taking possession by in- 
closing or otherwise of any property claiined by them," the property in dis- 
pute, "except such as they or either of them hâve actually inclosed, and that 
they and each of them be restrained and enjoined from selllng or from offer- 
ing for sale or making other disposition, pending the hearing of this cause, ot 
any part of said property." This injunction has been, and is still, in force. 

The défendants Parks and Sayres, after the overruling of their demurrers by 
the court, answered the bill denying that any duty rested upon the com- 
plainant to conserve the property, and denied that the Tallassee Falls Manu- 
facturing Company had any title to the property. The défendants admit be- 
ing in possession of the land under claim of ownership, but deny that the 
Tallassee Falls Manufacturing Company was in possession when it executed 
the confirmatory deed of February 8, 1900, to the plaintiff, or that it had 
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been In possession since. They admit the construction of the canal, bridge, 
etc., but deny that any of thèse structures are on the property of whieh they, 
are in possession. They further admit the occupancy of Howard, but deny 
that ne was a tenant of the Tallassee Falls Manufacturing Company, or that 
he obtained possession through them, or that he procured permission f rom that 
company to erect a small house on the land. 

The défendants further admit that Howard vacated the premises in 1905, 
and that thereafter Sayres went into the possession of the house erected by 
Howard. They deny that Sayres conceived the idea of acquiring a fictitioua 
title to the land, but they aver that by the deeds froru Mrs. Elisabeth C. Du 
Bois, Mrs. Holden, and Mrs. Hlnugh they obtained title to the land on which 
the houses were located and to the adjoining land. They deny that Sayres 
took possession of the dwelling house by collusion with A. J. Parks, but aver 
that, after said Parks moved out, Sayres moved in. 

The affirmative matter set up in the answer, by way of défense, is that 
the défendants acquired title to the property by the deeds mentioned, and 
that the Tallassee Falls Manufacturing Company had already instituted cer- 
tain litigation in the state courts which they claim is an estoppei in the prés- 
ent suit. And further, as to their title, the défendants alleged that in 1850 
or 1851 Mrs. Millie Du Bois, widow of the original entrant of the land, with 
her son, Barent Du Bois, Jr., and lier daughter, afterwards Mrs. Smith, were 
in the possession of the lands described, and that they continued in the 
open, notorious, exclusive, and adverse possession, under claim of ownership, 
until about 1891. They aver that since that time Mrs. Millie Du Bois, her 
son, Barent Du Bois, Jr., and her daughter had died ; that the daughter left 
two children, Alice V. and Grâce Smith ; that Alice V. married one Minugh, 
and Grâce one Holden ; that Barent. Du Bois, Jr., left a son surviving him, 
Reed Du Bois, who "died four or flve years ago," leaving as his only heir 
at law a widow, Mrs. Elizabeth C Du Bois, and one child named Gladys. It 
was alleged that thèse persons were the only heirs at law of Millie Du Bois, 
Barent Du Bois, Jr., and of Mrs. Smith, and that they inherited and retained 
ail the title and right that said parties owned to the lands. They (the de- 
fendants) then set up their deeds, and alleged that by virtue of the same they 
acquired title to the land and had been in possession ever since the exécution 
of the deeds, and claim that, with the exception of whatever interest is owned 
therein by Gladys Du Bois, only child of Reed Du Bois, they are the owners 
of the property. 

In the argument it was contended, as further matter of défense, that the 
Continental Trust Company, the plaintiff in this case, and the Mt. Vernon- 
Woodberry Cotton Duck Company, were foreign corporations, not qualified 
under the laws of Alabama to do business in the state, and for that reason, 
it was claimed, the mortgage and deed of trust from the M,t. Vernon-Wood- 
berry Cotton Duck Company to the Continental Trust Company is inoperative 
and void in this state. 

John M. Chilton and Benj. P. Crum, both of Montgomery, Ala., and 
H. N. Randolph, of Atlanta, Ga., for Continental Trust Co. 
James W. Strother, of Dadeville, Ala., for défendants. 

HENRY D. CLAYTON, District Judge (after stating the facts as 
above). The bill in this case is framed on the theory that the pos- 
session of the land by Parks and Sayres and under the deeds made to 
them by Mrs. Du Bois, Mrs. Holden, and Mrs. Minugh, constitute 
imminent waste of such land to the trust estate which was created by 
the mortgage and deed of trust from the Mt. Vernon-Woodberry Cot- 
ton Duck Company to the plaintiff, the Continental Trust Company, 
and that a court of equity ought to stay such waste. 

Following appropriate allégations in the bill, the prayer is: (1) for 
injunction, pendente lite and perpétuai, restraining said Parks and 
Sayres, and McBrayer and McCluskey (who claim certain lots under 
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deeds from Parks and Sayres), from selling or disposing of the six to 
ten acres of land, described in the bill, and the other part of section 
19, township 18, range 22, in Tallapoosa county, Ala., which survey- 
or's subdivision is ail the property involved in this controversy; (2) 
that the land claimed by Parks and Sayres be decreed to be a part 
of the trust estate conveyed to the plaintiff, as trustée, under the afore- 
said mortgage and deed of trust; (3) that it be declared the duty of 
plaintiff to conserve and protect the trust estate for the benefit of 
the owners of the bonds issued under said mortgage and deed; (4) 
that the conveyances under which Parks and Sayres, and their privies, 
make claim to the land, or any part thereof, be delivered up and can- 
celed ; (5) that the plaintiff be put in possession of the land in dispute ; 
and (6) that, "if mistaken in the spécial relief prayed, the plaintiff 
prays for such other, further, and différent relief as the nature of its 
case may require and as to equity 'shall seem meet." 

[1] The first objection raised by the défendants is that the plaintiff 
is not entitled to relief for the reason that at the time of the exécution 
of the mortgage and deed by the Mt. Vernon-Woodberry Cotton Duck 
Company, a Delaware corporation, to the Continental Trust Company, 
a Maryland corporation, the plaintiff, and the subséquent ratifica- 
tion of it by the Tallassee Falls Manufacturing Company, the Alabama 
corporation, neither of thèse two foreign corporations had on file with 
the Secretary of State of Alabama an instrument of writing desig- 
nating a place of business in this state and an authorized agent resid- 
ing there, as required by the Alabama statute. Code of Alabama 1907, 
§ 3642. This statute provides that : 

"EVery corporation not organized under the laws of this state shall, before 
engaging In or transaeting any business in this state, file an instrument of 
writing, * * * designating at least one known place of business in this 
state and an authorized agent or agents residing thereat." 

And section 3643 of the Code of Alabama stipulâtes that the filing 
of such instrument shall be with the Secretary of State. 

The answer to this contention is apparent when the circumstances 
of this case are considered. It is not disputed that this mortgage and 
deed of trust was executed outside of the state of Alabama and at Bal- 
timore, Md., by one of thèse foreign corporations to the other foreign 
corporation. Such exécution having been outside of Alabama, clearly 
such action cannot be said to hâve constituted "engaging in or trans- 
aeting any business in this state," Alabama. It needs no argument to 
show that such transaction does not come within the ternis of the 
statute or within the législative contemplation, and that therefore the 
statute is not applicable to this case. And, as to the deed of the Tal- 
lassee Falls Manufacturing Company, the Alabama corporation, to 
the Mt. Vernon-Woodberry Cotton Duck Company, the Delaware cor- 
poration, hère the mortgagor, the transaction is an executed one ;' and 
it is well settled that the statute quoted has no application to executed 
contracts. Cranor v. Miller, 147 Ala. 268, 41 South. 678; Farrior v. 
N. E. Mort. Co., 88 Ala. 275, 7 South. 200; Kindred v. N. E. Mort. 
Co., 116 Ala. 192, 23 South. 56; Diefenbach v. Vaughan, 116 Ala. 150, 
23 South. 88; Craddock v. Am. F. L. & M. Co., 88 Ala. 281, 7 South. 
196. 
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[2] Another défense interposed is that the subject-matter of the 
controversy has been finally adjudicated in the Suprême Court of Ala- 
bama, and that this opérâtes as an estoppel, barring this plaintiff from 
the prosecution of the présent suit. It is manifest that this is not a 
sound proposition for the reason that the parties there and issues 
of law and fact determined by the state court, and the parties and is- 
sues of law and fact in the instant case, are so différent that res ad- 
judicata cannot be invoked hère to defeat this plaintiff. The suit there 
was begun by bill in the state chancery court, filed by the Tallassee 
Falls Manufacturing Company, as complainant, now one of the de- 
fendants in this case. Neither the plaintiff nor the Mt. Vernon-Wood- 
berry Cotton Duck Company was made a party to that cause. More- 
over, not only were the parties in that cause différent from thèse in 
this, but a différent issue was presented and determined, as will ap- 
pear from a reading of the bill and the opinion of the court in that 
case. Sayers et al. v. Tallassee F. M. Co., 167 Ala. 555, 52 South. 892. 

There the controversy was determined upon the sole ground that 
the Tallassee Falls Manufacturing Company, which there claimed to 
hâve the légal title to the land, was out of the possession of it, and 
therefore, for that reason, could not maintain its bill to set aside the 
deeds held by Parks and Sayres as a cloud upon its title. The state 
court predicated its ruling upon this, and upon no other ground, and 
held that the remedy of that complainant was éjectaient or other ac- 
tion at law, and consequently dismissed the bill for want of equity. 

It is true that the plaintiff claims under the Tallassee Falls Manu- 
facturing Company, but it is apparent that in the former case there was 
no adjudication on the merits of the controversy. In other words, that 
décision was merely to the effect that, so far as the Tallassee Falls 
Manufacturing Company was concemed, it, being out of possession of 
the land, could not assert its légal title and acquire possession of the 
land through the médium of a bill in chancery. That décision does not 
conclude this plaintiff, who had nothing to do with that suit, from 
now proceeding to hâve its rights and duties as trustée, under its mort- 
gage and deed, determined and vindicated. 

In the opinion of the Suprême Court of Alabama in the former case 
(167 Ala. 555, 52 South. 893) it is said: 

"The glst of this MU, by appellee against appellants, is that the respond- 
ents claim certain lands and are in possession thereof, and that the com- 
plainant, on the other hand, claims to own, in fee, those lands, and désires 
by this bill to hâve Its rights declared thereln and to enforce its rights thereto. 
The remedy at law is plain, adéquate, and complète, dépendent in its sélection 
upon the circumstances under which unlawful detainer or ejectment is ap- 
proprlate. If the complainant is entitled to this property, to the exclusion 
of the respondents, that resuit can be readily obtained in one or the other 
forais of action. The complainant not being in possession, peaceable or other- 
wise, if those in possession are not still its tenants, the bill is without equity 
as an appeal to the remedy afforded by our statutes for the quieting of titles 
and claims to real estate, or as an effort to remove a spécifie cloud from it» 
title." Citing Lyon v. Arndt, 142 Ala. 486, 38 South. 242, and other cases. 

That opinion concludes : 

"The decree appealed from is reversed, and a decree will bc hère entereâ 
«iismissing the bill for want of equity." 
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And then the final decree itself ends as f ollows : 

The decree of the chancery court is reversed and annulled, and this court, 
proceeding to render the decree which the chancery court should hâve rendered, 
doth order, adjudge, and decree that the bill of complainant be and is hereby 
dismissed for want of equity. 

The law deduced from the décisions in adjudged cases and deter- 
minative of this défense, res adjudicata, hère interposed, is that a 
judgment in a former suit will not be regarded res adjudicata unless 
there be in the former suit and in the subséquent suit: (1) Identity 
of the cause of action ; (2) identity of the thing sued for ; (3) identity 
of parties and the quality or capacity, for and against whom the 
claim is made; (4) the judgment in the former suit must hâve been 
upon the merits ; and (5) upon an issue so directly in point as to con- 
trol the issue in the subséquent suit. Of course, this last proposition 
(5) is subject to the qualification that in some cases the duty to hâve 
specifically raised the certain issue is so obvious, and the issue itself 
so necessarily involved, that the court will treat it as having been raised 
in the former suit. 

The theory supporting the doctrine of res adjudicata is that matters, 
in their nature justiciable, which hâve once been investigated upon a 
distinct issue, and finally adjudicated by a court of compétent juris- 
diction, ought not again be the subject of litigation between the same 
parties or their privies; and the law in respect to this doctrine, es- 
toppel by judgment, is well settled ; but in some cases difficulty lies in 
the application of the law to the facts. A few of the decided cases 
will serve to give the correct exposition of the law and its proper 
application. Gilbreath v. Jones, 66 Ala. 129, 132; Mershon v. Wil- 
liams, 63 N. J. Law, 398, 44 Atl. 211; New Orléans v. Citizens' 
Bank, 167 U. S. 371, 396, 17 Sup. Ct. 905, 42 L. Ed. 202; Mason v 
Mason, 5 Ala. App. 377, 59 South. 699; Montgomery Iron Works v. 
Roman, 147 Ala. 434, 41 South. 811; Grant v. Phcenix h. Ins. Co.. 
121 U. S. 105, 7 Sup. Ct. 841, 30 L. Ed. 905 ; Durant v. Essex Co., 
74 U. S. (7 Wall.) 107, 19 h. Ed. 154; Gould v. E. & C. R. R. Co., 
91 U. S. 526, 23 L. Ed. 416 ; Ryan v. Young, 147 Ala. 660, 41 South. 
954; F. & D. Co. of Maryland v. Robertson, 136 Ala. 379, 34 South. 
933. 

[3] The parties to the bill in chancery in the state court are not the 
same parties to the case at bar. As it has been stated, the complainant 
there was the Tallassee Falls Manufacturing Company, suing while 
out of possession to cancel certain deeds as a cloud upon its title. Hère 
the suit is by the mortgagee, the Continental Trust Company, not a 
party to the former suit and not entitled to possession at the time of the 
filing of the bill. The former suit did not détermine the merits of the 
subject-matter, but determined only that the remedy of the complainant 
there was at law and not in equity. As to who really owned or had ti- 
tle to the land, it was not undertaken to be adjudged in that suit. Cer- 
tainly the rights of this plaintiff were not so much as even suggested 
or in any way considered or determined. 

In the opinion in McCall v. Jones, 72 Ala. 368, 371, Judge Somer- 
ville, for the court, said : 
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"The rule of res adjudicata * * * is eonflned to those cases where the 
parties to the two suits are the same, the subject-matter the saine, the 
identical point is directly in issue, and the judgment has been rendered in the 
first suit on that point. * * * It is not only essential that the issue, or 
point in question, must either hâve been actually decided, or necessarily in- 
volved in the first case, but the first judgment, sougbt to be pleaded in bar in 
the second suit, will not be available as a défense, unless it was a judgment 
on the merits of the case. McDonald v. Mobile Life Ins. Co., 65 Ala. 358; 
Freeman on Judgm. § 4G0; 1 Greenl. Ev. § 52S; Hutchmson v. Dearing, 20 
Ala. 798." 

It is urged as further défense that inasmuch as the plaintiff, as trus- 
tée, has the légal title to the property, according to the allégations of 
the bill, and is out of the possession of the property itself, this bill 
cannot be sustained for the purpose of canceling the deeds held by 
Parks and Sayres and to protect the trust estate against the waste or 
trespass of thèse défendants. 

It must be remembered that when this bill was filed the title of the 
plaintiff as trustée was not a ripened légal title that carried with it the 
présent right to possession. This right to possession was inchoate and 
could not accrue until the law day of the mortgage — until there was 
default in the payment of interest on, or principal of, the bonds, for 
which payment the mortgage and deed was given to secure. 

It is elementary to say that, if one be not in possession, he cannot 
sustain a bill to quiet title, for in such case his remedy is an action at 
law. The défendant insists that this generally recognized rule is ap- 
plicable in this case, and that the plaintiff has a plain, adéquate, and 
complète remedy at law. Of course, it is indisputable that when a 
party is in possession his remedy at law is inadéquate, or, to be more 
accurate, he has no remedy there at ail; for a suit at law must be 
brought against the party in possession, and the party who feels him- 
self aggrieved, being in possession, cannot sue himself. If, however, 
he be out of possession, and there is no obstruction to his remedy at 
law, the rule would apply, and therefore he could not corne into a court 
of equity. 

The statute, section 267 of the Tudicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1163 [Comp. St. 1913, § 1244]), is no more than a législa- 
tive expression of pre-existing familiar law. As far back as Boyce v. 
Grundy, 3 Pet. 213, 7 L. Ed. 655, it was said, and it has been repeated 
in numerous cases since, including Williams v. Neely, 134 Fed. 10, 67 
C. G. A. 171, 69 L,. R. A. 232, that such statute is merely declaratory 
of the well-recognized rule that a suit in equity cannot be sustained 
where there is a plain, adéquate, and complète remedy at law. The 
converse is equally the settled law; that is, if the plaintiff has a jus- 
ticiable cause and he has no plain, adéquate, and complète remedy at 
law, he must hâve one in equity. This plaintiff could not maintain an 
action at law, éjectaient, or other similar statutory action, for the plaintiff 
did not hâve, at the time of the filing of the bill, the légal title coupled 
with the présent right to possession. 

In Cofer v. Schening, 98 Ala. 341, 13 South. 124, the law is stated: 

"A plaintiff in ejectment, or in the corresponding statutory real action, can- 
not recover, unless at the commencement of the action he has a légal title, 
entitling him to the immédiate possession." 
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In the case of Lewis v. Alston, 184 Ala. 339, 63 South. 1008, it is 
said that reversioners are not yet entitled to possession, and not being 
able to maintain an action at law are, for that reason, entitled to sue in 
equity to cancel a deed as a cloud on their title. 

Of course, the courts hâve never undertaken to state ail the instances 
where one out of possession can sustain a bill to quiet title. It would- 
be impossible to do this, for the reason that each case must rest upon 
its own peculiar variety of facts and circumstances. The question pre- 
sented in each instance is whether there is a remedy at law, and, if 
so, whether it is plain, adéquate, and complète, in view of ail the cir- 
cumstances and as the merits of the particular case require. In other 
words, the test is that the remedy at law, in order to exclude equity 
jurisdiction, must be as practical and efficient to the ends of justice 
and its prompt administration as the remedy in equity. Tyler v. 
Savage, 143 U. S. 95, 12 Sup. Ct. 340, 36 L. Ed. 82 ; Preston v. Sturgis, 
183 Fed. 1, 105 C. C. A. 293, 32 L. R. A. (N. S.) 1020. 

Judge Jones, my predecessor in office, in ruling upon the demurrers 
to the bill in this case, held correctly, I think, that the spécial equities 
alleged in the bill, if established by the évidence, were such as to show 
that the remedy at law, even if one existed, was not adéquate and com- 
plète. Perhaps, it is well to say hère, by way of parenthesis, that this 
ruling was made before equity rule No. 29 (198 Fed. xxvi, 115 C. C. 
A. xxvi), abolishing demurrers in equity cases, was adopted. 

In Echols v. Hubbard, 90 Ala. 309, 7 South. 817, a case somewhat 
analogous in principle to this, it was held that a court of equity will 
take jurisdiction to remove a cloud upon the title to land, only when 
there is no remedy at law by which the superiority of apparently con- 
flicting titles may be tried and determined, and this extends to cases 
where the complainant is in possession and also where, though he may 
be out of possession, he has only an équitable title which is not avail- 
able at law. 

And in the case of Freeman v. Brown, 96 Ala. 301, 303, 11 South. 
249, it is said : 

"The demurrers to the bill were properly overruled. On the case presented 
by complainant, he had no remedy in a court of law. The légal title was in 
the respondent through the foreclosure of a mortgage which antedated com- 
plainant's deed. The claim now advanced by complainant rests upon matter 
in pais which, he says, estops respondent to assert this légal title against 
his own superior equity. Of such claims no cognizance is taken by courts 
of law ; equity alone can be invoked to their effectuation. 3 Brick. Dig. p. 
448, §§ 26, 27. Ordinarily, a bill to remove clouds from title will not lie in 
behalf of one out of possession, for the reason that ordinarily under thèse 
circumstances an action for possession may be maintained at law, judgment in 
which would dissipate the alleged cloud. But where, as in this case, the 
title which is supposed to be clouded is an équitable one, the légal remedy 
does not exist, no recovery could be had at law, however meritorious plain- 
tiff's title might be in the contemplation of a court of conscience, and upon 
this considération the principle has become well established that chancery 
may be resorted to for relief against the cloud by one out of possession. 
Echols v. Hubbard, 90 Ala. 309 [7 South. 817]." 

It should be borne in mind that it is alleged in the bill that the de- 
fendants Parks and Sayres had not only corne into the possession of this 
pièce of land, containing from six to ten acres, and were asserting title 
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thereto, but were from time to time making further aggressions upon 
the property covered by plaintiff's mortgage and deed, and embraced 
in the deeds under'which Parks and Sayres claimed, and specifically 
that the deeds to Parks and Sayres (sought to be canceled) included the 
power house and other property necessary to the opération of the 
cotton mill, without which the entire value of thèse mills and other 
•property would be lost to the plaintiff and its cestui que trust, or sub- 
stantial and irréparable injury would resuit to the trust estate. It is 
also alleged that the défendants hâve sold lots, and were engaged in the 
effort to sell other lots to other purchasers, and that the purchasers in 
such cases had erected structures upon the lots, and that this kind of 
trespass would be repeated in the event other lots are sold ; and, again, 
that ail such lots sold and purposed to be sold are alleged to be a part 
of the property covered by plaintiff's mortgage and deed ; and, further, 
that injunction was necessary to restrain the défendants from com- 
mitting such trespass or waste. Thèse allégations, in connection with 
the others in the bill, render this case proper for equity cognizance. 

In addition to the ground mentioned, there is another reason why 
the plaintiff should hâve brought this bill and why it should be sustain- 
ed. Under common-law principles, and especially in view of the pro- 
visions of the trust deed, it was the duty of the trustée, the plaintiff, to 
conserve and protect the estate for the benefit of the cestui que trust ; 
the mortgagor having f ailed to protect it. In short, a failure to do this 
would subject the trustée to liability to the bondholders whose interests 
the trustée was in duty bound to protect. 

In section 4 of article 2 of the mortgage and deed, it is provided, in 
part, as follows: 

The mortgagor company will not voluntarlly create or suffer to be created 
any lien or charge having priority to, or préférence over, the lien of thèse 
présents upon the mortgaged premises, or any part thereof, or upon the in- 
come thereof, etc. 

In section 5 of the same article the mortgagor is required to pay ail 
taxes, assessments, and governmental charges lawfully imposed upon 
the premises, franchises, or property mortgaged, or any part thereof, 
or upon the incomes and profits thereof, the lien of which will be prior 
to the lien of such mortgage, "so that the priority of this indenture 
shall be fully preserved in respect to such property," etc. 

In subsection 3 of section 7 of said article, it is further provided that : 

The mortgagor company will at ail tlmes take such actions from time to 
time as may be necessary to préserve the corporate existence and rights of 
every company of whose capital stock the greater part shall be pledged or 
assigned hereunder. 

Moreover, article 4 of said trust deed provides, amongst other things, 
for possession by the trustée and séquestration of the rents and profits 
of the mortgaged property by the trustée in case of a default in the 
payment of the interest on, or principal of, the bonds, and also for 
foreclosure sale of the property, etc. 

In the case of Coosaw Mining Co. v. State of South Carolina, 144 
U. S. 550, 12 Sup. Ct. 689, 36 L. Ed. 537, the bill was filed by the state 
to abate a public nuisance, and the question was whether a court of 
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equity would take jurisdiction of such a suit. In concluding the 
opinion, the court said : 

"It is contended by the appellant that this case 1s not one of whlch a 
court of the United States, sitting in equity, could take cognizance. * * * 
But if it was not one of whlch the Circuit Court of the United States, sitting 
in equity, could properly take cognizance (Payne v. Hook, 7 Wall. 425-430 
[19 L. Ed. 260] ; Arrowsmith v. Gleason, 129 U. S. 86, 98 [9 Sup. Ct. 237, 32 
L. Ed. 630]), the pleadings, upon the removal of the case from the state court, 
should hâve been reformed so as to make it a case to be tried at law. It is 
necessary therefore to inquire whether, according to the principles of equity, 
as recognized in the courts of the United States, the state can obtain relief 
by a suit in equity. The grounds of equity jurisdiction in such cases as the 
one before us are, substantially, those upon which courts of equity interfère, 
in cases of waste, public nuisance, and purpresture." 

The court then cites the case of the United States v. Gear, 3 How. 
120, 800, Appx., 11 L. Ed. 523, 838, where the United States brought 
éjectaient but filed a bill in equity for an injunction to stay waste, and 
in commenting the court said : 

"This court held, in the equity case, that digging ore from lead mines upon 
the public lands was such waste as entitled the United States to a writ of! 
injunction to restrain it." 

The case of Attorney General v. Richards, 2 Anstr. 603, is also cited. 
In that case an information in equity was filed to restrain the érection 
of wharves and docks in a certain harbor. In concluding its opinion in 
this case (Coosaw M. Co. v. South Carolina, supra), the court said : 

"The Coosaw Mining Company, unless restrained, will not only appropriate 
to its use property held in trust for the public, but will prevent the proper 
administration of that trust, for an indeflnite period, by obstructing others, 
acting under lawful authority, from enjoying rights in respect to that property 
derived from the state. Thèse conflicting claims cannot be so effeetively 
* * * settled by proceedings at law, as by a comprehensive decree cover- 
ing ail the matters in controversy. Proceedings at law or by indictment can 
only reach past or présent wrongs done by appellant, and will not adequately 
protect the public interests in the future." 

In that case the plaintif! stood in the attitude of a trustée, and as 
such invoked the aid of the equity court in the performance of a duty 
in the nature of an implied trust for ail of its citizens. The case at 
bar is stronger than that, for hère there is an express trust and it is 
the duty of the trustée to protect the estate; and, the established facts 
justifying, this duty should be made effective by this court. 

The cestui que trust cannot rightfully complain for any dépréciation 
to or waste of the estate, unless it be shown that the trustée is in de- 
fault by failure or refusai to act in the protection of the trust estate. 

In Royall's Adm'r v. McKenzie, 25 Ala. 363, where a bill was filed 
to charge the trustée for neglect of duty, it is said : 

"No principle is better settled than that it is the duty of a trustée of a 
chose in action to take every necessary step, compatible wlth reasonable dili- 
gence, to meet the object of the trust (citing cases), and it is not sufficient 
for the trustée merely to apply for payment, but it is his duty to bring an 
action, if necessary, for the recovery of the aniount" 

And in the case of Blackburn et al. v. Fitzgerald, Adm'r, et al., 130 
Ala. 584, 36 South. 586, the court held that before beneficiaries under 
a trust, and as such, could proceed by bill in equity for the enforce- 
222 F.— 45 
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ment of équitable rights, they must first move the trustée to act, or 
show some sufficient reason for the failure to do so. See, also, Bailey 
v. Sèlden, 112 Ala. 594, 20 South. 854. 

It cannot be doubted that it is the duty of the trustée to protect 
the trust estate against impairment, actual or imminent. If the rem- 
edy at law is adéquate and complète, he must resort to law. If such 
remedy be not plain, he must corne into a court of equity. 

In Davis v. Wakelee, 156 U. S. 680, 688, 15 Sup. Ct. 555, 558 (39 
h. Ed. 578), the court said: 

"It is a settled principle of equity jurisprudence that, if the remedy at law 
be doubtful, a court of equity will not décline cognizance of the suit. * * * 
Where equity can give relief, plaintif? ought not to be compelled to speculate 
upon the chance of his obtaining relief at law." 

On the facts of this case an action at law cannot be sustained by 
the plaintiff, the trustée, for it has not the right of immédiate pos- 
session, although it has the légal title, because its right to the posses- 
sion of the property of the trust estate is postponed until the law day 
of the mortgage and trust deed — until default in the payment of in- 
terest on, or principal of, the bonds. No such default had occurred 
when this bill was filed. Therefore, as a part of plaintiff's relief and 
necessary for its complète remedy, the injunction was proper to pré- 
serve the légal status or rights of the trustée and the cestui que trust. 

Ail thèse considérations lead me to conclude that the plaintiff has 
no adéquate or complète remedy, except in equity, on the issues pre- 
sented by the pleadings, and that, although out of possession, it is 
entitled to ail the relief prayed for, if the proof supports the aver- 
ments of the bill. 

[4] Turning now to the testimony, I find that one Howard entered 
into the old Du Bois house on a part of the six to ten acres of land, 
included in the land involved hère, and built the small house while so 
occupying such premises and by permission of the Tallassee Falls 
Manufacturing Company, to whose title and interest the plaintiff has 
succeeded. There is no claim that Howard acquired his possession 
f rom any one other than the Tallassee Falls Manufacturing Company. 
Milstead was the assistant superintendent of the mills at the time, and 
as such he gave Howard permission to erect this small house which 
the défendant Sayres afterwards bought. This being so, it was tanta- 
mount to an admission, on the part of Howard, that his holding of 
the house or premises was as the tenant of the company. The Com- 
pany gave Howard permission to remove this small house from the 
premises within a reasonable time after the expiration of his ten- 
ancy. He did not, however, remove it, but at the expiration of his 
tenancy sold it to Sayres, who never did even so much as prétend to 
hâve purchased from Howard the land on which this small house 
was erected. Furthermore, the answer admits the purchase of the 
small house, but does not assert that Sayres acquired any right, by 
virtue of his purchase of the house, to any part of the land. He 
bought the house and no more, with the permission and understand- 
ing, implied at least, that he should hâve the right to remove it from 
the land. 
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It is set up in the answer that the défendants Parks and Sayres 
procured deeds to the land involved f rom Mrs. Elizabeth C. Du Bois, 
the granddaughter-in-law of Barent Du Bois, the original holder and 
entrant of the land, and from Mrs. Holden and Mrs. Minugh, each a 
granddaughter of the said Barent Du Bois, and that thereby they 
acquired paper title to the land. I hâve no doubt that Sayres, and 
Parks, who entered under Sayres, derived their possession through 
privity with Howard, who held the house by permission of the Com- 
pany from 1905, when Sayres bought the house, until said deeds were 
executed by Mrs. Du Bois, Mrs. Holden, and Mrs. Minugh on Au- 
gust 1, 1907, March 7, 1908, and January 16, 1908, respectively, to 
the défendants Parks and Sayres. During this two-year period, be- 
ginning in 1905, when Sayres bought the small house, until 1907, 
when said deeds were made, Sayres and Parks never claimed any 
interest in the land. If they did make any such claim, it was not 
known to this plaintif?, nor was such claim or assertion of ownership 
apparently hostile to the Tallassee Falls Manufacturing Company, 
certainly not open and notorious until the deeds had been acquired 
from Mrs. Du Bois, Mrs. Holden, and Mrs. Minugh some two years 
after they (Parks and Sayres) acquired the collusive possession. Dur- 
ing that period their holding must hâve been under the company, 
which must be, at least, fairly implied from ail the facts and circum- 
stances. Finally, Parks and Sayres were the tenants at will of the 
company, and, as such, they did not acquire any title to any portion 
of the land because they never surrendered back possession of the 
land to the company and never acquired any new or other posses- 
sion of the land except by collusion to defraud the company out of 
possession. 

[5] The défendant Sayres, and Parks, who entered under Sayres, 
as stated, acquired possession if the small house which the company 
permitted Howard, as its tenant, to erect and sell, as tenants of How- 
ard, and, in privity with the company, they are not in position to 
question the title of the company to the property. The défendants 
Parks and Sayres, being tenants at will of the company of the small 
house, as such could not acquire any title whatever to any portion of 
the land without first surrendering back possession of the land to 
the company. The compelling duty of such prior surrender is well 
stated in Littleton v. Clayton, 77 Ala. 571, 576, where a tenant moved 
off the premises, but, before the landlord had opportunity to retake 
possession, returned and endeavored to set up an adverse title, ac- 
quired during the tenancy. The court said : 

"No rule of law is more generally settled than that a tenant, while he is 
in possession, cannot dispute the title of his landlord, nor set up a superior 
title in himself or a stranger, to defeat an action by the landlord to regain 
possession. The tenant, by renting and receiving possession ' from the land- 
lord, recognizes his title, and is precluded from sbowing that he had no title 
at the time of the renting. If the tenant desires to assert title in himself or 
another, he must surrender possession of the premises, and give his landlord 
the advantage of possession in any litigation as to the title." 

And this rule applies where possession is acquired by collusion with 
the tenant, as the testimony clearly shows was done in this case by 
the défendants Parks and Sayres. 
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The same is true of the possession acquired by Sayres of the old 
Du Bois dwelling house on the prôperty. The testimony shows that 
A. J. Parks, the father of the défendant J. D. Parks, was in posses- 
sion of this dwelling, either as a tenant of the company, or by an 
eritry under Howard, who was the tenant of the company. It is not 
claimed that A. J. Parks acquired possession from any one other 
than the company, nor is any right or title alleged to hâve been in 
A. J. Parks, except as it might hâve been derived from the company 
in the manner above stated. 

The testimony further shows that as A. J. Parks, the tenant, 
moved out of the dwelling house, the same wagons that carried his 
household effects away also carried in the honsehold effects of Sayres 
— that the abandonnant of the possession of the dwelling house by 
A. J. Parks and the beginning of the occupancy of it by Sayres was 
practically a simultaneous transaction. There was no appréciable 
interval between such moving out and such moving in — no hiatus in 
which the company could hâve retaken possession of the dwelling 
house. 

Furthermore, the testimony does not show that the défendants 
Parks and Sayres ever paid Mrs. Elizabeth Du Rois anything, and, 
even if they had paid her a considération for lier deed, she had no 
title to the land, was not in possession, and therefore could not con- 
vey any title. As to the deeds from Mrs. Holden and Mrs. Minugh, 
thé testimony shows, and it is a pregnant fa et, that no considération 
passed for such papers other than one dollar paid in each case and 
also a promise to pay the grantors, each or both, it is not clear, 
$1,000 if the défendants Parks and Sayres should succeed in hold- 
ing the prôperty hère involved and described in such deeds. 

As a part of the fraudulent plan of Parks and Sayres to acquire 
possession of the prôperty, it seems reasonable to infer that their 
purpose was, after having first acquired possession in the manner 
stated, to obtain paper title, assert a bona fide possession adverse 
to the company, and then hold possession, under such papers as color 
of title, until such holding would ripen into a defensible title under 
the Alabama statute. 

Section 2830, Code of Alabama 1907, provides: 

"Adverse possession cannot confer or defeat title to land unless the party 
setting it up shall show that a deed or other eolor of title purporting to con- 
vey title to him has been duly recorded in the office of the judge of probate 
of the county in which the land lies for ten years before the commencement 
of the action. * * * » 

The conduct of the parties was a wrong against the company. And 
the deeds relied upon by the défendants as their paper title were pro- 
cured as a part of their scheme invented to defraud the company out 
of its prôperty. 

To defeat this fraudulent purpose and protect the interest of its 
cestui que trust, the plaintiff, by this bill, has properly invoked the 
equity jurisdiction of this court. 

In addition to what has been said, the law applied to the facts of 
this case satisfy me that the défendants are estopped from denying the 
title of the Tallassee Falls Manufacturing Company and the right 
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and title of the plaintif! derived from that source. If, however, there 
is in fact any break in the chain of title of the Tallassee Falls Manu- 
facturing Company, the testimony convinces me that such break re- 
lates to only a small fractional portion of the land, and that it cannot 
be of any benefit to the défendants in this cause. 

It appears that Mrs. Millie Du Bois, under whom the défendants 
now claim title, occupied for many years the Barent Du Bois dwell- 
ing on the vacant property hereinbefore referred to as a part of the 
six to ten acres of land, a part of section 19, township 18, range 22, 
in Tallapoosa county, Ala., the subject-matter of this controversy. 
A careful considération of the testimony of ail the witnesses, together 
with the circumstances, leads me to the conclusion that the weight 
of the testimony shows that her occupancy was not adverse to the 
holders of the légal title. 

It is ascertained that the land involved was sold in 1852 by Mc- 
Kenzie, as administrator of Barent Du Bois, who acquired them by 
entry from the Utfiited States. In the pétition filed in the probate 
court of Tallapoosa county in 1850, the widow, Mrs. Millie Du Bois, 
and the children of Barent Du Bois, were made parties défendant, 
and under thèse proceedings the land was sold for division among 
those interested. It is a fair presumption that the proceeds were 
divided and that the widow received her proper share, or, at least, 
that her dower right was sold. But as to this we are not compelled 
to resort to conjecture, for the testimony shows that on May 19, 
1851, Millie Du Bois, widow and relict of Barent Du Bois, deceased, 
who had at a former term of the probate court of Tallapoosa coun- 
ty, Ala., filed her relinquishment of dower in the real estate of the 
said Barent Du Bois, deceased, claimed her dower interest in the 
money arising from the sale of the lands of Barent Du Bois, de- 
ceased. In the same judgment entry of the probate court, from which 
this fact is ascertained, that statement is followed with this: 

"And it appearing to the satisfaction of the court that the report of the 
sales of said lands by the administrator has been returned into court; and 
it also appearing from due proof made that the sum of one thousand and 
flve hundred dollars is a fair équivalent for the dower interest of the said 
Millie Du Bois, widow of Barent Du Bois, as aforesaid: It is therefore or- 
dered, adjudged and decreed that the sum of one thousand and flve hundred 
dollars be, and the same is hereby allowed to the said Millie Du Bois, out of 
the purchase money arising from the sale of the real estate belonging to the 
estate of said décèdent, It is further ordered, adjudged and decreed by the 
court, that John McKenzie, administrator of said deceased, pay the amount 
so adjudged to the said Millie Du Bois, widow as aforesaid within a reason- 
able time after the said purchase money arising from the sale of said real 
estate as aforesaid shall become due and payable." 

See the following judgment entries by the probate court of Talla- 
poosa: On Pétition to Sell Lands, made December 3, 1850; Re- 
linquishment of Dower by Millie Du Bois, dated January 11, 1851; 
Order of Sale of Lands of Barent Du Bois, deceased, dated January 
13, 1851; Order Approving Sale of Lands and Directing Convey- 
ances executed to Purchasers, entered April 21, 1851; Order Allow- 
ing Dower out of Proceeds of Sale of Lands, made May 19, 1851. 

In addition to thèse facts, the testimony shows that the land was 
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purchased at the sale, had under such proceedings by one Neal, and 
that he afterwards, during his lifetime, conveyed a part of the lands, 
and after his death his administrateur conveyed the other part, and 
the Tallassee Falls Manufacturing Company claims under title from 
the parties who derived their title from that source, and as follows: 

In 1878, the title of Gilmer and Jordan to a one-sixth interest 
each was vested in the Tallassee Falls Manufacturing Company No. 
1, the corporation that erected the cotton factory on the west bank 
of the Tallapoosa river and whose property was afterwards sold 
under foreclosure proceedings in the chancery court of Montgomery 
county. At this sale one Chase became the purchaser of one of such 
interests, and one McKissick of the other, and afterwards both of 
thèse interests were acquired by the Tallassee Falls Manufacturing 
Company as well as ail the other interests coming down from Barent 
Du Bois through subséquent or derivative purchasers. 

Properly authenticated copies of the deeds and other papers con- 
stituting the chain of paper title of the Tallassee Falls Manufactur- 
ing Company were introduced in évidence. The original of such 
muniments of title were some years ago put in possession of the Mt. 
Vernon-Woodberry Cotton Duck Company, the mortgagor, at Bal- 
timore, Md., where its principal office was located ; and it is reason- 
ably established that thèse papers were destroyed by the great fire 
which afterwards occurred in that city. 

Predicate was properly laid for the introduction in évidence of the 
transcripts of title from the records in the office of the judge of pro- 
bate of Tallapoosa county, Ala., and thèse records go to sustain the 
title of the Tallassee Falls Manufacturing Company. 

As stated, Mrs. Millie Du Bois had no title to any of this land. 
The title that her husband had was divested by the proceedings had in 
the probate court of Tallapoosa county, Ala. When she left the 
property in May, 1891, she never returned to it; nor did her heirs 
ever assert any right to the possession of it. The testimony con- 
vinces me that she understood her right to the possession of the 
property, or any part of it, was terminated when she removed from 
Alabama to the Indian Territory in 1890. It is a significant fact that 
immediately upon Mrs. Du Bois vacating the property the Tallassee 
Falls Manufacturing Company made extensive repairs to the house; 
and the facts attendant upon the making of such repairs are more 
than persuasive that the Tallassee Falls Manufacturing Company 
thus asserted possession and ownership of the house and premises, 
and that during the years intervening from 1890 to 1907 neither Mrs. 
Du Bois or any of the Du Bois heirs disputed in any way this asser- 
tion of ownership and possession. 

Again, it must be remembered that when the lands were sold for 
division Mrs. Millie Du Bois was a party to the sale, the regularity 
of which has never in any way been questioned. It is reasonable to 
assume that, inasmuch as her dower right had been sold, she was in 
possession of the house by permission of the holders of the légal title 
to the land. I am convinced that this was the character of her hold- 
ing. 
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It is true that she may hâve done acts while in possession con- 
sistent with the assertion of adverse title, but the same acts are con- 
sistent with a holding not adverse to the Tallassee Falls Manufactur- 
ing Company. It is certain that the testimony does not show that 
she claimed continuous ownership of the land after she left it. A 
title derived by adverse possession, under the circumstances, would 
be incompatible with the prior proceedings in the probate court, to 
which she was a party, and by which whatever title or right she had 
as widow had been divested out of her and invested in the party who 
acquired title under such probate court proceedings. 

It is also made to appear from the testimony that Mrs. Holderi 
and Mrs. Minugh were out of the possession of the 'property — indeed, 
it is not established that they were ever in possession — and it is clear 
that they had been out of possession for more than ten years when 
they executed the deeds. The testimony does not connect them in 
any way with the possession of their mother. It is my opinion that, 
under the deeds executed by them, the défendants Parles and Sayres, 
acquired nothing, except that such papers might become color of title 
in connection with adverse possession which they (Parks and Sayres) 
might thereafter set up as defensible title under trie Alabama statute 
above quoted. 

Mrs. Elizabeth Du Bois, who executed the deed on August 1, 1907, 
to the défendants Parks and Sayres, is a granddaughter-in-law of 
Barent Du Bois, the original owner, who, as stated, derived title from 
the United States. If it be true that Mrs. Barent (Millie) Du Bois, as 
claimed by the défendants, acquired title by adverse possession, the 
deed from Mrs. Elizabeth Du Bois, the granddaughter-in-law, would 
not hâve conveyed to the défendants Parks and Sayres any interest 
in the property. And, as to Mrs. Holden and Mrs. Minugh, they 
were granddaughters of Mr. and Mrs. Barent Du Bois, and would 
hâve had a possible interest if the title had ever been vested in Mrs. 
Barent (Millie) Du Bois, provided they had ever been in possession 
of the property, either themselves or by tenants. Undoubtedly they 
could not sell and convey while out of possession of the premises. 
Neither of them had ever been in possession — certainly not from the 
time Mrs. Millie Du Bois removed from Alabama to the Indian Ter- 
ritory in 1890, 18 years before the deeds were executed to Parks and 
Sayres. 

Parks and Sayres were bound to know, because they went into pos- 
session under the company, as above stated, that the Tallassee Faite 
Manufacturing Company was claiming adversely to ail thèse parties, 
and ail the circumstances show that in taking the deeds to themselves 
they acted with référence to that fact. The parties to the transaction 
ail knew that the pretended vendors were selling, and the pretended 
purchasers were buying, nothing but a lawsuit. The testimony shows 
that Parks and Sayres contributed only a half a dollar each of the cash 
payment under the deeds from each of thèse vendors, and that the 
contract, made as a part of the considération of the deeds, provided 
that Parks and Sayres should pay Mrs. Holden and Mrs. Minugh a 
thousand dollars — to them jointly or to each of them is not clear — 
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provided that Parks and Sayres should succeed in their efforts to 
hold the property. As no one else, except the Tallassee Falls Manu- 
facturing Company, was making any claim, this provisional agrée- 
raient undoubtedly had référence to the claim of that company. Such 
an attempted purchase was violative of public policy. Sharp v. Rob- 
ertson, 76 Ala. 343. 

I conclude that Parks and Sayres bought this land when it was ad- 
versely held ; that they bought either with the intention of forcing 
a compromise with the company, or of eventually setting up that 
their adverse possession was in good faith and under color of title, 
and this, manifestly for the purpose thereby, through such adverse 
possession for ten years, of acquiring under the Alabama law a de- 
fensible title available in probable litigation with the company. In 
other words, the possession of Parks and Sayres having been obtained 
by fraud and collusion, and the deeds which they took to the land 
having been procured in further pursuance of their preconceived de- 
sign to defraud the Tallassee Falls Manufacturing Company, thèse 
deeds were nothing more than a pretense of paper title, but, if al- 
lowed to remain unchallenged, would operate wrongfully to deprive 
this plaintif! of a valuable part of the trust estate which it holds for 
the benefit of others. 

[B] As a part of the relief sought by the bill, it is prayed that the 
deeds to Parks and Sayres be canceled and that the trustée be put in 
possession of the property. There is no doubt that the deeds can be 
canceled, but can this court now put the trustée in possession? To 
answer this in the affirmative would not, it is contended by the de- 
fendants, be consistent with the theory that the trustée was not en- 
titled to possession under the mortgage, at the time of the filing of 
the bill, as there had been no default in the payment of interest on, 
or principal of, the bonds secured by the mortgage. But, as it has 
been stated, the mortgagee who brought this bill before default of the 
mortgagor, not having the right to the présent possession of the prop- 
erty and in protecting the trust estate, was not afïorded an adéquate 
and complète remedy at law. This part of the prayer, that the court 
put the trustée, the Continental Trust Company, not the Tallassee 
Falls Manufacturing Company, into possession, is not the same thing 
as asserting the right to such possession independent of action by this 
court. This, in my opinion, answers the suggestion made by the 
défendants. 

Of course, it is a familiar principle that, when a court of equity 
once acquires jurisdiction of a particular subject-matter and over 
particular parties, it will not détermine the case by piecemeal, but 
will settle the whole controversy and will not remit the parties to 
any other forum for any part of their appropriate relief. 

Having determined the issues in favor of the plaintiff, and having 
directed the delivery up and cancellation of the deeds to Parks and 
Sayres, this court ought not to leave Parks and Sayres in possession, 
which possession is wrongful and in fraud of the rights and equities 
of the plaintiff and its cestui que trust. Parks and Sayres must be 
put out of possession, and somebody must hold the property for the 
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benefit of the rightful owners and bénéficiants. Undoubtedly some- 
body has the right to such possession, and the property must be held 
and kept for somebody's benefit. This right of possession cannot be 
left, like Mahomet's coffin, suspended between the floor and the ceil- 
ing, or, unlike that coffin, suspended elsewhere. 

The court is of opinion, under ail the facts and circumstances, that 
the plaintiff ought to hâve this possession in order to préserve the 
property for the payment of the interest on and principal of the 
bonds provided for in the deed of trust from the Mt. Vernon-Wood- 
berry Cotton Duck Company to the Continental Trust Company. 
The principle that equity will settle the entire controversy, even 
though it involves, in part, a pure question of law, is thoroughly set- 
tled in Va. & Ala. Mining & Mfg. Co. v. Haie & Co., 93 Ala. 542, 
545, 9 South. 256, 257. In that case the court said : 

"The gênerai rule is that, when équitable jurlsdiction attaches for a right- 
ful purpose, the court will retain it, and proceed to settle and adjudicate ail 
the matters in controversy, granting complète relief, though it may involve 
the adjudication of purely légal questions." 

In cases of foreclosure, the chancery court has f requently decreed 
that after foreclosure by sale it has the power to put the purchaser 
in possession, if withheld by the défendant, or any person who has 
corne into possession pendente lite, or who is a mère trespasser, hav- 
ing no légal title to the property. Thompson v. Campbell, 57 Ala. 
183; Creighton v. Paine, 2 Ala. 158; Wiley v. Carlisle, 93 Ala. 237, 
9 South. 288. This much is necessary to put an end the litigation. 

It is said that the better practice is that the order for the surrender 
of possession should be made before the issue of the writ. Hère 
there is to be no sale and no subséquent proceedings, and it is en- 
tirely proper that the decree direct the défendants, on demand of the 
plaintiff, to deliver up possession. If they fail to do so, then the 
plaintiff can ask for a writ of assistance. 

When the défendants surrender possession of the property, they 
do no more than they should hâve done before the suit was com- 
menced. The proof shows that the Tallassee Falls Manufacturing 
Company objected to the additions to the house, and hâve from the 
very beginning and ail along objected to the défendants' occupancy, 
and even shortly after they (Parks and Sayres) acquired their deeds. 

The observation may be indulged that, in every lawsuit where the 
plaintiff is successful, some hardship, more or less, is imposed upon 
the unsuccessful défendant. But hère none seems to be visited upon 
thèse défendants Parks and Sayres. They simply engaged in the 
venture of setting up a claim to the property, based upon possession 
acquired by collusion and a worthless paper title for which they paid 
nothing or practically nothing. They bought a chance, they "took a 
long shot," and ought to lose. In my opinion this is the proper case 
and this is the proper time for a court of equity to déclare that they 
hâve lost. 

It follows, from what has been said, that it is the duty of the Con- 
tinental Trust Company to protect the estate of its cestui que trust 
against loss or waste; that the injunction, heretofore issued, will be 
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made perpétuai; and that the deeds to Parks and Sayres, described 
in the bill, and also the deeds from Parks and Sayres to McBrayer 
and McCluskey, be delivered up and canceled; and that the posses- 
sion of the land involved be surrendered by Parks and Sayres, and 
those claiming under them, to the plaintiff ; and that, if such surren- 
der is not made, then a writ of assistance can be issued. 
A decree in harmony with this opinion will be entered. 



BOGGS et al. v. BRIGHT. 
(District Court, E. D. Virginia. March 13, 1915.) 

1. Witnesses <&=>268 — Cross-Examination— Scope— Hearsay. 

ïhe mère fact that testimony eliciteâ on cross-examination is not cov- 
ered by the pleadings and is hearsay does not necessarily require its ex- 
clusion. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 931-948 ; Dec. 
Dig. <®=î268.] 

2. Trusts <S=s89— Resulting Trust— Sufficiency of Evidence. 

In a suit to establish a resulting trust in lands, the légal title to winch 
was held by a sister of plaintiff's aneestor, évidence held to show that the 
ancestor paid for the land, taking the title in his sister's name, and that 
she lived there dépendent upon him, not ne on her. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 134-137; Dec. 
Dig. <g=>89.] 

3. Trusts <©=»362 — Resulting Trust— Suit— Inconsistent Défenses. 

In a suit to establish a resulting trust, where the holder of the légal 
title at flrst claimed that she purchased the property, paying the consid- 
ération therefor herself, she should not, after failing to establish that 
claim, be allowed to claim that it was a gift to her. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 560-562; Dec. 
Dig. <§=362.] 

4. Gifts @=»47 — Payment of Pubchasœ Price— Relationship Between Par- 

ties. 

The rule that, where one who pays the purchase price for a tract of 
land and has it conveyed to another, whom the purchaser is legally or 
morally bound to support, a gift will be presumed, does not apply where 
the circumstances show that no gift was intended. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 81-86; Dec. Dig. 
<g=»47.] 

5. Gifts <g=49 — Evidence— Purpose. 

In a suit by the heirs of one who purchased land, taking title in the 
name of his sister, to establish a resulting trust therein, évidence held to 
show that the purchaser had no intention of making a gift to his sister, 
but intended that she should hold the title for him. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 95-100 ; Dec. Dig. 
<S=»49.] 

6. Trusts <§=>365 — Resulting Trust— Enforcement— Delay. 

"Where the holder of the title of land, vvhich had been purchased by an- 
other, was in fact holding it as trustée for the purchaser, the delay of the 
purchaser and his heirs in asserting a claim to the land does not defeat 
their right to do so later. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 568-573; Dec. 
Dig. <@=»365.] 

4s?For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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I. Advekse Possession @=>60 — Besultinq Trust — Possession bt Bene- 

ficiary. 

Where the purchaser of a tract of land, who had the title conveyed to 
another, went into actual possession thereof, and remained in possession 
and control, his sister, who lived with him, and who later acquired the 
légal title, could not rely on the statute of limitations in a suit by the 
purchaser's heirs to establish a resulting trust, since she acquired title 
with the knowledge of the purchaser's possession and subject to equities 
in his favor. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 282- 
S12, 323, 328; Dec. Dig. @=»60J 

8. Equity (©=65 — Maxims— Clean Hands. 

Equity will not aid persons to get relief from situations which resuit 
from the conveyance of their property in fraud of creditors. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 185-187; Dec. 
Dig. ®=65.] 

9. Abatement and Revival <S=>77 — Death of Défendant— Subséquent Pro- 

ceedings— New Défense. 

Where the original défendant, in a suit to establish a resulting trust, 
died after ail the proofs had been taken, her devisee, when substituted 
as défendant, should not be permitted to interpose a new défense that the 
title to the land was placed in the name of the original défendant to de- 
fraud the creditors of the purchaser. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
488-494 ; Dec. Dig. <©=>77.] 

10. Trusts <©=>372 — Resulting Trust— Evidence— Feaud of Creditors. 

In a suit to establish a resulting trust, évidence held not to sustain a 
défense that the title was placed in the name of another by the purchaser 
in fraud of his creditors. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 600-603; Dec. 
Dig. <§=>372.] 

II. Trusts <@=»362— Resulting Trust— Défense— Fraud of Creditors. 

Where ail debts owed by a purchaser of land, who had title placed in 
the name of his sister, had been settled shortly after the conveyance was 
made, and more than 20 years before the suit was brought to establish 
the resulting trust, the devisee of the sister cannot defeat recovery on 
the ground that the title was placed in the sister's name to defraud the 
creditors of the purchaser. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 560-562; Dec. 
Dig. <§=>362.] 

In Equity. Suit by one Boggs and others against Nancy J. Bright 
to establish a claim to an interest in land. On final hearing. Decree 
entered for complainants. 

The complainants, résidents and citizens of the states of Ohio and Wash- 
ington, flled their bill of complaint against the défendant, Nancy J. Bright, 
a résident and citizen of the state of Virginia and of this judicial district, 
charging that they are heirs at law of the late William M. McGruder, of Hen- 
rico county, Va., and as such entitled to an undivided one-eighth interest in a 
tract of land containing 335 acres, situated on the north side of the river road, 
in the county of Henrico, as to which he died intestate ; that said land, while 
standing in the name of the said Nancy J. Bright at the time of his death, as it 
had been for many years before, was not her property, and she had no béné- 
ficiai interest therein, but like those who preceded her during the ownership 
of said McGruder, viz., Fannie Wrenn and John T. Jones, she simply held 
the naked légal title as trustée for him, and for his convenience, and that the 
said McGruder, at the time of his death, lived upon said property, in exclusive, 
open, notorious, and uninterrupted possession thereof, as he had done for more 

<S=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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than 35 years theretofore, and cultivated the same as a farm, and exerclsed 
acts of ownership of ail kinds over it. 

Said Nancy J. Bright filed an answer to this bill, denying that complainants 
had any interest in the property, or that said McGruder at the time of his 
death had any interest therein, or died seised thereof, or that during his life- 
tirue, and for years prior to his death, he was in open and noforious possession 
thereof, holding the same adversely to her. She further averred that she was 
the fee-simple owner of the property, having acquired the same from John T. 
Jones more than 20 years before the death of said McGruder, by proper deed, 
and for full considération, and denied that she held the mère légal title to the 
property as trustée for McGruder, and had no bénéficiai interest therein. She 
further averred that upon complainants' own showing, the deed having been 
made to her by one who held the property for said McGruder, her brother, 
after the long lapse of years, the presumption of a gift from her brother to 
her was raised in her favor, and that lier brother in his lifetime would hâve 
been, and his heirs since were, estopped at this late day from setting up their 
claim. She pleaded, in addition, the statute of limitations of Virginia. 

Under this pleading, dépositions were taking running through the years 
1911, 1912, and 1913, the final proofs filed by the défendant on the 28th of Jan- 
uary, and by the complainants on the 30th of January, 1913. Shortly before 
the case was to hâve been submitted, Mrs. Bright died, having devised the real 
estate in question to her nièce, Mrs. Fannie W. Higginbotham, formerly Miss 
Fannie Wrenn, by will admitted to probate on the lOth of October, 1913. On 
the 8th of November, 1913, the said Fannie W. Higginbotham filed her answer, 
reaffirming the défenses set up by her devisor, and in addition averred that the 
deed from Jones to her aunt, under which she held the property, was not made 
for the convenience of McGruder, as claimed, but, if so held, was intended by 
McGruder to conceal the same in f raud of his creditors. 

No additional or other évidence was taken in the case after the flling of this 
answer, and it was submitted on the 24th of November, 1913, for final action. 

Marshall M. Gilliam and Addison L. Holladay, both of Richmond, 
Va., for complainants. 

Conway R. Sands and W. W. Crump, both of Richmond, Va., for 
défendant. 

WADDIIX, District Judge (after stating the facts as above). The 
court will consider the case, upon the pleadings and proofs arising 
upon the answer of Mrs. Nancy J. Bright, before reviewing the same 
in the light of Mrs. Higginbotham's answer, and will first dispose of 
the two preliminary questions arising upon exceptions taken during 
the introduction of the testimony. 

[1] First, complainants ask that certain portions of the cross-ex- 
amination of H. A. Atkinson, a witness called by them, be stricken 
out, for the reason that the same was not responsive to any matter 
about which inquiry had been made in chief, was irrelevant to any 
issue raised by the pleadings, and was purely hearsay, consisting mere- 
ly of the witness' opinion as to matters about which he admitted having 
no personal knowledge; and, secondly, that certain copies of papers, 
purporting to be a part of the record of the proceedings in a suit in the 
circuit court of the county of Henrico, wherein Nancy J. Bright was 
plaintif! and William M. McGruder's executor and others were de- 
fendants, offered to be filed in this cause, might be excluded. 

The court, after much considération, and with considérable doubt 
as to the last-named exception, has concluded to overrule both mo- 
tions. As to the first, it cannot be said that the questions objected to 
were not permissible on cross-examination of the witness, though it 
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is largely true that the matters sought to bc inquired into were not 
covered by the pleadings, and it is entirely true that Mr. Atkinson's 
statement is entitled to little or no weight, being purely hearsay. As to 
the second motion and exception, much greater doubt exists ; but the 
court feels that, although the record involved only incidentally bears 
on the subject of this litigation and is between différent parties, still 
its rejection might be prejudicial, and hence allows the same to be in- 
troduced, aithough as a record it seems to be incomplète. 

Corning to the merits of the case, complainants insist that the land 
in question was the property of Capt. McGruder, that he paid for the 
same with his own money, that Mrs. Bright held title thereto as a 
mère naked trustée, that she was a dépendent sister, for whom he 
cared and provided through a long life; while the défendant Mrs. 
Bright claimed the property as her own, averring that she paid full 
considération therefor to John T. Jones, and was in no way bound 
or affected by any relation that existed between Jones and McGruder, 
whatever that relationship may hâve been. The détermination of 
this question largely dépends upon a correct solution of what the 
real façts are as respects the contentions of the two parties. On the 
one hand, it is in efïect that McGruder was a. mère dépendent of 
his sister, Mrs. Bright; whereas, on the other, it is that she was 
absolutely dépendent on him, without means, and that he cared and 
provided for her, as he also did for another widowed sister, Mrs. 
Wrenn, the mother of Mrs. Higginbotham, and her two children, 
through a long séries of years. 

[2] The court has given much considération to this phase of the 
case, and its clear and deliberate judgment is that the complainants, as 
respects the occupancy and ownership of Capt. McGruder and Mrs. 
Bright in the property in suit, hâve established their case. That 
there is no real foundation in or warrant for the suggestion that dur- 
ing the 35 years William M. McGruder and his sister lived together 
on this property as their home, that he was a mère dépendent, so to 
speak, of hers, and not the full owner and occupier of the premises, 
but, on the contrary, she was supported by him, and was the object of 
his care and solicitude. This record does not sustain the view either 
that McGruder occupied a subordinate relation to any one during this 
long period, that he was a mère figurehead, or, as is suggested in tak- 
ing the testimony, "an overgrown, rollicking, fox hunter" ; on the 
contrary, it shows that he was a man of affairs f rom his early manhood 
to the day of his death, that he acquired from his father the ancestral 
home at Short Pump, Henrico county, Va., a place ïn those days of 
no mean importance, that he shortly thereafter entered the Confed- 
erate army as captain of the Henrico Cavalry, and when the war was 
over he returned to his home at Short Pump, and about that time 
had to care for his two widowed sisters, Mrs. Bright and Mrs. Wrenn 
— the latter having two children, Fannie, now Mrs. Higginbotham, 
and another sister, who married Mr. Sinton, the two girls having 
been born, it appears, in the McGruder home. 

In a few years, to wit, in 1870, he was elected treasurer of Henrico 
county, which was one of the largest and wealthiest counties in the 
state, and continuously held this position for a period of some 13 
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years, when he retired from public life. About the time of and short- 
ly after becoming treasurer, Capt. McGruder acquired from the heirs 
of the late James A. Fisher two valuable tracts of land on the river 
road, about eight miles west of the city of Richmond, in thèse pro- 
ceedings referred to — the first tract on the 29th of June, 1869, being 
on the south side of the road, and opposite to Duval's; the second 
tract, of 334 acres (Duval), on the north side of the road, the subject 
of this litigation, being conveyed by deed of the 13th of September, 
1872. During the fall of 1872 McGruder moved from his home at 
Short Pump down to the newly acquired property, the résidence being 
on the north side of the road, and knovvn as "Sleepy Hollow," bringing 
with him his two widowed sisters and two nièces. His brother, Dr. 
McGruder, also removed to the new home, and the four brothers and 
sisters, with the two nièces, resided there, with the exception of Mrs. 
Sinton, who moved away, until they one by one were taken by death ; 
Mrs. Higginbotham being now the survivor, Mrs. Bright having sur- 
vived ail the others. Capt. McGruder never married. He was the 
owner of the property, and head of the new home; his sister, Mrs. 
Wrenn, having control and management of the housekeeping, especial- 
ly during her lifetime, and after that the same was assumed by her 
daughter, Mrs. Higginbotham, and Capt. McGruder's sister, Mrs. 
Bright. Capt. McGruder managed, controlled, and directed the 
affairs of the place, and conducted the farm on his acquisition of the 
property, as an entirety, until the sale of the portion on the south side 
of the road in May, 1906, and the residue until his death in Novem- 
ber, 1907. From the expiration of his office as treasurer in 1893, 
some 20-odd years before his death, he was engaged exclusively in 
the cultivation of this large and valuable farm. The testimony seems 
undisputed" that at the time of the purchase of this property Mc- 
Gruder paid for the same, exchanging 200 acres of the Short Pump 
farm at the price of $2,000 in part payment of the land on the south 
side of the river road; that he, as testified to by Robert H. Fisher, 
one of the vendors of the property to him, caused the same to be con- 
veyed to Miss Fannie Wrenn, Fisher's statement being that: 

"He. (referring to Capt. McGruder) wanted the deeds made to her. He had 
thein made to her." 

There is no suggestion that at this time Mrs. Bright or any one 
else, other than Capt. McGruder, paid anything on account of this 
property, or had anything whatever to do with its acquisition ; and the 
court thinks the testimony clearly and conclusively establishes the 
fact that he at that 1 timebought and paid for this property with his 
own money, that he shortly thereafter took possession thereof, and 
continued in the exclusive, open, notorious, and uninterrupted occu- 
pancy thereof from that time to the day of his death, covering a 
period of some 35 years. 

The suggestion that Mrs. Bright had means with which to acquire 
this property, or that she subsequently, some 12 years thereafter, 
acquired it from John T. Jones for full considération with means of 
her own, lias no substantial support from the testimony in this case. 
On the contrary, the évidence bears out irresistibly the conclusion that 
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upon the death of her husband, and as a resuit of the disasters of 
the Civil War, she was lef t without means, and that her bfother, Capt. 
McGruder, as he did for another widowed sister and her two children, 
faithfully and affectionately supported, maintained, and cared for them 
for well-nigh half a century. 

The complainants' contention respecting the ownership ànd légal 
title to this property, and transmission of title thereto, is apparently 
borne out by the record of transfers and conveyances of the same 
from time to time; that is, it was first conveyed to Miss Fannie 
Wrenn, now Mrs. Higginbotham, at the direction of Capt. McGruder, 
the owner, and she held it from the date of the conveyances to her 
in 1869 and 1872 down to the 25th of August, 1880, when she executed 
a power of attorney to her uncle, Capt. McGruder, giving him sweep- 
ing and unlimited power to deal with the property, authorizing him to 
convey the same, with spécial or gênerai warranty, for such considéra- 
tion as he deemed proper, and to sign her name to such deed or deeds, 
and to acknowledge the same as her own proper act and deed, to re- 
ceive and receipt for ail purchase moneys or other considération in her 
name and stead, and expressly relieving the purchaser or purchasers 
from responsibility to see to the application of the purchase money, 
assuring them full and complète title to the property. On the next 
day, the 26th of August, 1880, Capt. McGruder, as attorney in fact 
for Miss Fannie Wrenn, conveyed this property for an apparent con- 
sidération of $9,500 to John T. Jones. The testimony respecting this 
transfer to John T. Jones is to the effect that Capt. McGruder, antici- 
pating his nièce Fannie's early marriage, desired that the légal title to 
his property be not longer held by her, but conveyed to his friend, 
John T. Jones, and he so conveyed the same, as is shown by the record, 
under the power of attorney from Miss Wrenn. 

This transaction was consummated with due formalities, checks 
delivered, and a trust deed taken to secure the unpaid purchase money, 
etc., which was later released ; but there is no pretense, as a matter of 
fact, that any actual considération ever passed. McGruder was dealing 
with his own property, and transferring the title from one friend to 
another. Neither holder, however, of the apparent title to the prop- 
erty, at any time made any actual claim thereto, and each fully and 
in ail respects recognized the ownership thereof by McGruder. John 
T. Jones continued to hold the légal title to the property from August, 
1880, until the 3d day of March, 1884, when he for an apparent 
considération of $9,580 conveyed the same by McGruder's direction 
to the latter's sister, Nancy J. Bright, with gênerai warranty, and the 
property stands in her name to the présent time. Both the grantee 
therein and Capt. McGruder, at the time of the conveyance from 
Jones, were living upon the property, McGruder in open, notorious, 
adverse, and undisputed possession thereof, Mrs. Bright up' to that 
time confessedly having no interest therein; and the two continued to 
live there to the day of McGruder's death, as they had theretofore 
done. The testimony as to the reason for this conveyance is that 
Jones became apprehensive, on account of security obligations of a 
brother-in-law, that McGruder's property thus standing in his name, 
and in which he (Jones) had no bénéficiai interest, might become in- 
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volved with his ; that no considération was paid for the property 
upon the exécution and delivery of this deed, and the transfer was 
made at the instance of McGruder, and solely for the purpose of pre- 
ierving to him his property. 

[3] The défendant suggests that no resulting trust arose in this 
prqperty in favor of Capt. McGruder, assuming him to hâve paid 
the purchase price, because, if the same was conveyed by his direc- 
tion to her, according to complainants' contention, the presumption 
would be that he intended to give it to her; and she invokes the well- 
recognized équitable doctrine that, where property is bought by one 
and conveyed to another, who has a légal or moral claim upon 
the real purchaser for support, the law présumes that the conveyance 
was intended as a gift, and cites in support of her contention many 
cases sustaining that doctrine, among them Humes v. Scruggs, 94 U. 
S. 22, 24 L. Ed. 51, Tackson v. Jackson, 91 U. S. 122, 23 L. Ed. 258, 
Beecher v. Wilson, 84 Va. 817, 6 S. E. 209, 10 Am. St. Rep. 883, 
Trumbo v. Fulk, 103 Va. 73, 78, 48 S. E. 525, White & Tudor, Lead. 
Cas. pt. 1, p. 314; 2 Min. Inst. 191, and many others. 

[4] Just how Mrs. Bright can avail herself of this défense, and at 
the same time insist that she bought and paid for the property, can- 
not well be seen. The two positions are entirely inconsistent. If she 
acquired the property herself, it is hers of course, as it would be if 
he gave it to her ; but she could not get it both ways, and should not, 
upon failing in her first contention, be allowed to take an entirely 
différent and inconsistent one. But that is not ail. Assuming the doc- 
trine to be what she contends for, and there is no dispute about it, 
still a gift must hâve been intended. If ail the facts and circumstances 
exclude the theory of a gift at the time of the conveyance, then such 
conveyance will not be treated as a gift, although the élément of moral, 
if not légal, obligation to support existed. 

[5] Hère, however, McGruder was having a deed made conveying 
his own home, where he had lived for many years, his sister residing 
with him, and upon which property he continued to réside with un- 
brôken exercise of ownership and control thereof ; and he placed the 
légal estate of this property in the name of his sister, as he had car- 
ried it in the naines of others from time to time since he acquired it ; 
and .there is nothing to suggest that he meant in so doing to hâve it 
held adversely to him, but, on the çontrary, that it should be held by 
the one to whom it was conveyed, as it had been theretofore by others, 
and certainly there is nothing to indicate that by this deed he meant 
to deyest himself of his house and home in favor of this sister. If 
Mrs. Bright had acquired this property in this way, it would not hâve 
occurrred to her to attempt to prove her ownership thereof by pur- 
chase with her own means, and at least, failing in her first effort, 
she should be required to introduce some évidence to establish the lat- 
ter. Certainly, if she purposed to assert a claim through gift of the 
property, against the one who had theretofore held and continued to 
remain in open and notorious control thereof, and to manage and treat 
the same as his own, and had this conveyance been intended as a gift, 
Mrs. Bright would almost certainly hâve been able to establish the 
same by many witnesses, among them members of the household, some 
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of whom resided on the farm with Capt. McGruder and herself at 
the time of the alleged gift and to the day of his death. 

[B] The défendant says that complainants should not be allowed 
to assert an interest in the property, which Capt. McGruder himself 
did not claim, and which he recognized in his will as being her prop- 
erty. With the first part of this contention the court does not agrée. 
The complainants did not unreasonably delay the assertion of their 
claim, and if it be that this property was held by Mrs. Bright not as 
her own, but as trustée for Capt. McGruder, then neither he in his 
lifetime, nor his heirs at law, should be estopped f rom so doing now ; 
and the court is not greatly impressed with the fact that either Capt. 
McGruder in his lifetime, or Mrs. Bright in her lifetime, may hâve 
referred to the property as that of the other, for the reason that the 
fact that it belonged to one, and stood in the name of the other, might 
naturally hâve made either of them ref er to it as the property of the 
other. Certain it is, so far as the référence of Capt. McGruder in his 
will to the portion of her landed estate conveyed to T. Percy Davie, 
in connection with his (McGruder's) disposition by his will of the 
notes given for the purchase money, is concerned, it is not entitled to 
great weight in support of the defendant's claim. The property had 
been sold to Davie. It had stood in Mrs. Bright's name, and she had 
made the conveyance. McGruder conducted the entire transaction, and 
when he came to dispose of those notes by his will, made in favor of 
Mrs. Bright and assigned to him, and by him willed, it was natural that 
he should hâve referred to it as her property, because they were notes 
given for the purchase price of property standing in her name that 
he was disposing of. 

The powerful circumstance that impresses the court in connection 
with this matter is the fact that those purchase-money notes given for 
this property were transferred to Capt. McGruder, which is precisely 
in accordance with the contention made by the complainants as to 
what was done in every conveyance of this property, viz., that it was 
conducted by Capt. McGruder, and treated by him as his own; and 
this is borne out by the entire record, and, considered in the light of 
McGruder disposing of thèse notes by his will, is well-nigh conclusive 
as to what are the real facts in this case, and it certainly removes ail 
doubt as to his understanding of this transaction, and that he did 
not understand that he had given his interest in his property to, or 
parted with his actual ownership thereof to any one. On the con- 
trary, he expressly disposed of the purchase-money notes, first pro- 
viding for the payment of three legacies of $700 therefrom, and 
the setting aside of $1,000, another part thereof, for the érection of 
a monument over his grave, and the permanent upkeep of his section, 
and he provided that the monument should be erected under the di- 
rection of the défendant, Mrs. Higginbotham, and a nephew, the son 
of a deceased sister, to whom he gave the residue of the said purchase 
money of $9,000, first providing, however, that for a period of five 
years the said Mrs. Higginbotham and his sister, Mrs. Bright, should 
be paid the interest on said balance of $7,300, and the bequest was 
made to his nephew upon this express condition; and the said Mc- 
Gruder further bequeathed to his said sister and nièce, subject to the 
222 F. — 16 
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payment of his funeral expenses and such small debts as he might owe, 
an amount of "about $3,000" which he had in a savings bank, together 
with ail of his personal property on the farm, consisting of horses, 
cows, hogs, wagons, carts, buggies, farming implements, corn, and 
provender, together with his household and kitchen furniture. 

The court is not unmindful that the assignment of the notes to Capt. 
McGruder was set aside in the suit in the Henrico circuit court, and 
of which portions of the record hâve been, over the objection of the 
complainants, introduced herein. This, however, does not change its 
view of the real merits of this controversy. Many considérations may 
hâve caused the Henrico court to annul an assignment of notes, al- 
leged by an old lady nearly 80 years of âge to hâve been conditionally 
executed, or made under misapprehension. This court is not favored 
with the évidence in that case, and hence can form no idea of the 
merits of the controversy, further than that McGruder, whose acts 
were being expressly assailed, was dead, his reason for and explana- 
tion of what he did, which is important as bearing on the merits of 
this controversy, could not be given. His voice was stilled by death, 
but, notwithstanding that, the court affirmatively vindicated him from 
ail f raud in the transaction, in the following significant language : 

"The court is further of opinion that there is no évidence in the record that 
Capt. W. M. McGruder attempted or desired to commit fraud upon any one." 

[7] The défendant, Mrs. Bright, further relies upon the plea of the 
statute of limitations, and insists that, having taken immédiate posses- 
sion of the lands upon the acquisition of the same from John T. 
Jones in March, 1884, and more than 15 years having elapsed before 
the institution of this suit, the same is barred by the statute. The 
législation in question is undisputed, but the same cannot avail this de- 
fendant, as against either Capt. McGruder, or his heirs at law. Mc- 
Gruder, from the time of the purchase of this property, was, as he con- 
tinued to be until the time of his death, in open, notorious, and undis- 
puted control thereof; and, the défendant having acquired her title 
through John T. Jones, by deed dated March 3, 1884, she took the 
property charged with knowledge of ail the rights and equities that 
arose in his favor. Authorities to support this view may be said to be 
almost without number, the leading fédéral cases being Hughes v. Unit- 
ed States, 4 Wall. 232, 18 L. Ed. 303; Noyés v. Hall, 97 U. S. 34, 24 
L. Ed. 909; Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 12 Sup. 
Ct. 239, 35 L. Ed. 1063 ; Kirby v. Tallmadge, 160 U. S. 379, 16 Sup. 
Ct. 349, 40 L. Ed. 463, to which spécial référence is made (the last- 
named case is of spécial interest as applicable to the facts in this 
case). See, also, Chapman v. Chapman, 91 Va. 397, 21 S. E. 813, 
50 Am. St. Rep. 846, a leading Virginia case, to which, with the au- 
thorities cited, référence is also made. Thèse cases are apparently 
conclusive against the right of the défendant to interpose the plea of 
the statute of limitations, and go far to hold that, Mrs. Bright having 
acquired the property in 1884, which was then in the open, notorious, 
and adverse possession of McGruder, the statute in question is a bar 
against her in enforcing her rights against either McGruder or his heirs, 
and clearly so if she claims to be a purchaser from John T. Jones, 
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and an adverse holder as against McGruder. Virginia Midland R. 
Co. v. Barbour & Jeffries, Trustées, 97 Va. 118, 33 S. E. 554, and 
cases cited. 

Corning, now, to the considération of the case as presented by the 
answer of Mrs. Higginbotham, who reaffirmed the défense made by 
her aunt, Mrs. Bright, of whom she is the sole devisee, no comment 
need be made, further than that of the new ground of défense that 
she sets up, not heretofore made in the cause, that the conveyance in 
March, 1884, from John T. Jones to the said Nancy J. Bright, was not 
made, as alleged by the complainants, for the convenience of Mc- 
Gruder, with a view of holding the légal title to the property conveyed 
of which he claimed to be the équitable owner, but for the purpose of 
concealing any such right, title, or interest from his creditors, and 
to prevent them from getting knowledge of such right, title, or inter- 
est, so they could subject the same to his debts, in order to defraud the 
creditors of said McGruder; he being at the time of the conveyance, 
and long prior thereto, greatly in debt, and having judgment debts 
amounting to several thousand dollars against him unsatisfied, which 
the property would become subject to. 

[8, 9] The fact that courts of equity will not lend their aid to per- 
sons to relieve them from embarrassing situations in which they find 
themselves, as the resuit of the conveyance of their property in 
fraud of creditors, is well recognized, and no authority need be cited to 
maintain so elementary a proposition. But that the same has applica- 
tion to this case, under its peculiar facts and circumstances, does not 
follow, and whether the défendant would be allowed, under the 
pleadings in this case, to interpose such défense at the stage she seeks 
to, and whether she may be so circumstanced as to do so at ail, are 
différent propositions. If it be true, as contended by complainants, 
that McGruder was the bénéficiai owner of this property always, and 
that the title was in Mrs. Bright at the time of McGruder's death, 
as it had been in the names of others from time to time, as a con- 
venience merely to him, then confessedly his heirs, as against such 
trustée, would not be prevented from claiming the property. This is 
exactly the claim they make. Mrs. Bright, the new defendant's aunt 
and devisor, came into court and claimed the property as her own, 
by purchase, and if not, by gift, and if not, by long acquiescence by 
McGruder in her right, and made no suggestion of the new défense 
the new défendant sets up. There exists no doubt of the right of a 
court of equity to hear and détermine the issue thus made between 
the parties. The évidence was fully taken on both sides, and the case 
was ready to be submitted when the then défendant died, and this new 
défense is for the first time interposed by the présent défendant, the 
devisee of Mrs. Bright. 

[10] The court holds that the claim of complainants, as thus put in 
issue, was and had been established upon the proofs adduced, before 
the interposition of the new défense. Mrs. Bright in her lifetime 
ought not to hâve been heard to amend her pleadings at such a stage, 
to introduce such a défense, and surely one claiming under her should 
not hâve a greater right. The court thinks not. The plea has been 
interposed, however, and the case will be considered in the light of its 
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introduction, however much it may be regretted that such an issue 
should hâve been put forward in the concluding hours of a long litiga- 
tion, after the original défendant had died, and which so seriously 
reflects upon the good name of her brother, and that, too, by a nièce, 
as to whom the record is replète with many évidences of facts and cir- 
cumstances that apparently should hâve forbidden her from doing 
anything that would hâve reflected upon the memory of her foster 
father and dead uncle. Upon the incoming of this plea, it will be 
observed, and indeed after the revival of the case in the name of the 
présent défendant, no other or additional testimony was taken, and 
the case stands, so far as this issue is concerned, as it did before it 
was presented. The only évidence in the record, as the court recalls, 
that bore especially upon such défense, was that the défendant, in at- 
tempting to prove that Mrs. Bright had means, also proved that Mc- 
Gruder was in debt; that is to say, that there was an old judgment 
against him as one of the sureties on the bond of a former sheriff 
of the county of Henrico, coupled with such inferences as might 
arise from the property having been held from time to timë in the 
names of various persons of recprd, though Capt. McGruder al- 
ways was in open, notorious, and uninterrupted possession of it, and 
was its reputed owner, and also from a statement made by the wit- 
ness, H. A. Atkinson, Jr., the attorney for Capt. McGruder, who 
prepared most of the conveyances under which the property was held 
during McGruder's ownership of it. 

This witness, called by the complainants, did state on cross-examina- 
tion, which counsel for complainants moved to exclude, that he be- 
lieved that the property was held under thèse différent conveyances on 
account of an old judgment of the commonwealth ; but he expressly 
stated that this was merely his opinion, and that he knew nothing per- 
sonally about it, though he believed the other parties to the several 
transactions did know. The statement of the witness at the time, when 
no such issue was before the court upon the pleadings, and which 
merely gave his opinion, clearly, in the absence of other testimony, 
would not be sufficient to establish this défense, and disentitle the 
complainants to the benefit of the decree in their favor, if they had 
shown themselves entitled to it upon the pleadings and proofs in the 
cause ; and especially should it not do so when such défense is inter- 
posed by a person who neither offers to testify herself, nor produces 
other testimony, and having the relation to the several transactions that 
Mrs. Higginbotham had, if, indeed, she should be allowed to make 
such défenses at ail. If the défense she seeks to set up be true, then 
there is no fact in this record more patent than that she of ail persons 
had full knowledge of the facts, and was an active party thereto, and 
participated therein, as she lived in the house with her uncle for 
years, long held the légal title to the property for him, then executed 
to him the power of attorney under which he sold, and was his clerk 
and confidential relative. To allow her to avail herself of this défense, 
to defeat the lawful heirs of the équitable owner of the property, who 
had already shown their title thereto, would be a travesty upon jus- 
tice, and a reversai of the doctrine in favor of one of the very parties 
it was sought to punish. 
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[11] Moreover, the suggestion at this late day that the property 
had been held by her aunt under the deed from Jones to defeat her 
uncle's creditors, upon the face of this record, should not avail. The 
deed from Jones to Mrs. Bright was made on the 3d of March, 1884. 
Four days thereafter, and more than a year before the recordation 
of the conveyance, the date of delivery not appearing, the Législature 
of Virginia, on the 7th day of March, 1884, passed a gênerai act, in 
effect releasing ail judgments upon bonds in favor of the common- 
wealth, executed prior to the lst of July, 1870, by public officers, whose 
duty it was to collect state and county revenues ; that is to say, that no 
proceedings should be had upon said bonds, or to enforce judgments 
thereon, from and after the lst day of January, 1885 ; and, in addi- 
tion, subsequently to that time, to wit, on the 20th day of December, 
1886, the particular judgments against McGruder were settled and 
compromised, and he released from ail liability thereon. Thus, for 
more than 20 years before his death, there is no suggestion of his 
owing any one, and the debts sought to be set up by this plea had 
been fully extinguished. 

The conclusion of the court from the whole case is that at the time 
of her death Mrs. Nancy J. Bright was not the bénéficiai owner of 
this property, but held the same as trustée for William M. McGruder, 
the actual owner thereof ; that said property did not pass by the will of 
Nancy J. Bright to her devisee, the présent défendant, Mrs. Fannie 
Higginbotham ; and that the complainants herein, as heirs at law of 
said William M. McGruder, are entitled to an undivided one-eighth 
interest in said real estate. 
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(District Court, E. D. Michigan, S. D. April 14, 1915.) 

No. 5570. 

lu Monopolies <§=»17 — Restraint of Tbade — Pbice Restrictions on Re- 
sale — Sale in Patented Cartons. 

A manufacturer cannot, without violatlng Anti-Trust Act July 2, 1890, 
c. 647, 26 Stat. 209, in connection with an absolute sale of its product 
(though with the patented cartons containing it) to a jobber, control the 
priée at which the package shall be resold by the jobber, or by the re- 
tailers who buy from the jobber. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 13; Dec. Dig. 
®=>17.] 

2. Monopolies <©=»24 — Pétition — Stbikinq Otjt Matter — Irbelevanct. 

The allégation In the pétition, attacking as violative of Anti-Trust Act 
July 2, 1890, c. 647, 26 Stat. 209, price restrictions imposed by a manu- 
facturer on the resale of its product, packed in patented cartons, that 
it resorts to the cartons as a subterfuge to évade such law, is not so 
clearly irrelevent as to justify its élimination on motion to strike, though 
the fact of the cartons being resorted to as a subterfuge be not necessary 
to lack of protection of the transaction by thé patent. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 17 ; Dec. Dig. 
<S=24.] 

3. Monopolies <Ê=sl7 — Necessitt or Valid Contbact. 

Restraint and monopoly being aetually effected by price restrictions on 
resales, imposed by a manufacturer in the absolute sale of its product, it 

<fc=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexai 
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ls not necessary that they constitute a valid contract, to be vlolative of 
Anti-Trust Art July 2, 1890, c. 647, 26 Stat. 209. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 

<S=»17.] 
4. Monopolies <©=>17 — Evidence — Peiob Tbansactions. 

As elucidating tiie effect and intent of a plan of sale by a manufacturer 
of its product, relative to its violation of Anti-Trust Act July 2, 1890, c. 
647, 26 Stat. 209, a prior plan of sale may properly be consldered. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. 
Dig. <§=»17.] 

In Equity. Suit by the United States against the Kellogg Toasted 
Corn Flake Company and others. Heard on motions. Granted in part, 
and denied in part. 

Clyde I. Webster, U. S. Atty., of Détroit, Mich., for the United 
States. 
Chappell & Earl, of Kalamazoo, Mich., for défendants. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
TUTTLE, District Judge. 

PER CURIAM. The United States filed its pétition in equity under 
section 4 of the Anti-Trust Act of July 2, 1890, attacking, as violative 
of sections 1, 2, and 3 of the act, certain price restrictions imposed by 
the manu facturer s upon the resale of Kellogg's Toasted Corn Flakes. 
The case is before us under the Expédition Act. The pertinent al- 
légations of the pétition may be thus summarized : 

The défendant corporation, which is the owner of the Byrne patent 
(No. 1,020,536, March 19, 1912), on cartons or packages, manufactures 
at Battle Creek, Mich., its "corn flakes," which is a breakfast food, 
selling the product in interstate commerce ; sales being made directly 
to jobbers of cases containing 36 cartons (made under the Byrne patent) 
filled with its corn flakes, refusing to sell the goods direct to the con- 
sumer or the retail trade. The jobbers sell by the case to the retailer, 
and the latter by package to the consumer. The manufacturer sells 
at the uniform price of $2.50 per case, exacting from the jobber an 
agreement to charge the retailer a specified price, uniform in each 
section (and ranging from $2.75 upwards per case); the jobber's de- 
fault in this agreement authorizing the manufacturer to refuse to deal 
further with him. This provision has been strictly enforced by de- 
fendants, who refuse to continue dealings with any jobber who fails to 
maintain prices so fixed. For the purpose and with the intention of 
fixing and enforcing the observance by the retailer of an absolutely 
fixed price to the consumer, there is printed on the carton the notice 
fôund in the margin of this opinion. 1 Défendants claim that the re- 

l'This package and its contents are aold conditkmally by us with the dis- 
tinct understanding, which understanding ls a condition of the sale, that the 
package and contents shall not be retailed, nor advertised, nor offered for sale 
at less than 10 cents per package. Retailing the package at less than 10 
cents per package is a violation of the conditions of sale, and is an infringe- 
ment on our patent rights, and renders the vendor liable to prosecution as 
an infringer. Kellogg Toasted Corn Flake Company, 

"Battle Creek, Mlchigan." 

fcsFor other cases fiée satne toptc à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tailer's purchase, and his undertaking after such notice to sell, amounts 
to an agreement by him to maintain the specified price. The value of 
the carton is negligible as compared with the value of the contents, and 
its purchase is a mère incident in the contract of sale; the contents 
forming the sole considération therefor, and being ail the purchaser 
desires. This plan of sale and distribution results generally in an ex- 
acting of uniform prices by jobbers in a designated section and abso- 
lutely by retailers, and thus in lack of compétition between either job- 
bers or retailers which can afïect the cost of the product to either re- 
tailer or the consumer, and to restraint upon and monopoly of interstate 
commerce. 

The pétition contains further allégations, likewise summarized: (a) 
Previous to the use of the patented cartons, the manufacturer, by a 
notice inclosed in the case, required the retailer to sell each package 
at a fixed price, under penalty of paying certain liquidated damages 
and to assent to the refusai of further supplies until damages are paid 
and assurance given that the offense would not be repeated, and a 
récital that opening the package opérâtes as an admission of the pur- 
chaser's understanding and assent to thèse stipulations ; (b) that de- 
fendants, having sold the cartons and their contents to the jobbers, 
parted with ail title thereto, and hâve no légal power to fix the price at 
which the purchaser from the jobber shall sell the same ; (c) the use of 
the cartons is resorted to as a mère subterfuge and device to avoid the 
provisions of the Anti-Trust Law and pertinent principles of the com- 
mon law. (An allégation that the carton was nonpatentable will be 
treated as withdrawn, in view of plaintiff's motion for leave to do so.) 

Plaintiff asks that the selling plan in question be declared violative 
of the Anti-Trust Act, for injunction in terms designed to prevent its 
further employment, and for gênerai relief. The présent hearing is 
on, first, the motion, under equity rule 29 (198 Fed. xxvi, 115 C. C. A. 
xxvi), to strike out the paragraphs of the pétition, which, as sum- 
marized, we hâve indicated respectively as (a), (b), and (c) above (this 
motion being made by défendants other than Wilfred C. Kellogg, who 
has answered and disclaimed), and to dismiss the pétition as thus re- 
f ormed ; and, second, plaintiff's motion to amend the pétition by adding 
further allégations (which we likewise summarize in substance sufficient 
for purposes of this opinion) as follows : 

(1) Defendant's product is made from corn; by extensive advertis- 
ing, and especially by enforcement of the selling plan mentioned, a 
large dernand for the food has been created, trade and commerce 
therein exceeding that of any other breakfast food made from corn — 
an attempt to monopolize the entire trade and commerce in breakfast 
foods, and especially in such foods made from corn, being charged; 
and that this attempt is or will be entirely or in a large measure suc- 
cessful, from the fact that defendant's plan offers a spécial induce- 
ment to retailers, by enabling them to realize a handsome profit from 
the sale of corn flakes without fear of being undersold by competitors: 
(2) that the price received by the manufacturer is a full and adéquate 
compensation for the goods sold, and the only considération which the 
manufacturer receives or intends to exact as the purchase price for the 
goods : the retailers likewise considering that their acceptance of the 
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product with knowledge of the contents of the notice constitutes a bind- 
ing contract to maintain the price specified therein and to observe the 
conditions of the notice as such contract, thereby entering into an 
agreement or combination with défendant corporation to maintain the 
priées so specified. 

The broad questions presented are (1) whether a manufacturer, in 
connection with an absolute sale of its product (and the patented pack- 
age containing it) to a jobber, may lawfully control the price at which 
the complète package shall be resold by the jobber or by the retailers 
who buy from the jobber; and (2) whether the selling plan in ques- 
tion effects, under the allégations of the pétition, an unlawful restraint 
or monopoly, actual or attempted. 

[1] The gênerai rule is well settled that a System of contracts be- 
tween manufacturers, jobbers, and retailers, by which the manufactur- 
ers attempt to control the priées for ail sales by ail dealers, at wholesale 
or retail, whether purchasers or subpurchasers, eliminating ail compéti- 
tion and fixing the amount which the consumer shall pay, amounts to 
restraint of trade, and is invalid both at common law and, so far as it 
affects interstate commerce, under the Sherman Anti-Trust Act. Dr. 
Miles Médical Co. v. Park & Sons Co., 220 U. S. 373, 400, 31 Sup. Ct. 
376, 55 Iv. Ed. 502 ; John D. Park & Sons Co. v. Hartman (C. C. A. 6) 
153 Fed. 24, 82 C. C. A. 158, 12 L. R. A. (N. S.) 135. The cases cited 
hold specifically that such agreements are not excepted from the gên- 
erai rule by the fact that they relate to proprietary products manu- 
factured under secret process. By the cases of Bobbs-Merrill Co. v. 
Straus, 210 U. S. 339, 350, 28 Sup. Ct. 722, 52 L. Ed. 1086. and Straus 
v. American Pub. Ass'n, 231 U. S. 222, 234, 34 Sup. Ct. 84, 58 L. Ed. 
192, L. R. A. 1915A, 1099, Ann. Cas. 1915A, 369, it is settled that the 
protection of the Copyright Act does not secure to the owner of the 
copyright the right to qualify future sales by his vendee, or to limit 
or restrict such future sales to a specified price. 

Corning tO the right secured by patents upon inventions : In Bernent 
v. National Harrow Co., 186 U. S. 70, 92, 22 Sup. Ct. 747, 756 (46 L. 
Ed. 1058), it was broadly said that the Sherman Anti-Trust Act — 

"does not refer to that kind of a restraint of interstate commerce which may 
arise from reasonable and légal conditions imposecl upon the assignée or 
licensee of a patent by the owner thereof, restricting the terms upon which 
the article may be used and the price to be demanded therefor." 

What was there said related to a provision in a royalty contract giv- 
en by the owner of a patent for the manufacture and sale of the pat- 
ented articles, with a restriction forbidding "any rebate or réduction 
from the price or prices fixed in the license." 

In Henry v. Dick Co., 224 U. S. 1, 23, 32 Sup. Ct. 364, 56 L. Ed. 
645, Ann. Cas. 1913D, 880, and following, it was held that, while an 
absolute and unconditional sale opérâtes to pass the patented article 
outside of the protection of the patent, a patentée may by a conditional 
sale so "restrict the use of his vendee within spécifie boundaries of 
time or place or method" as to make prohibited sales outside of those 
boundaries constitute infringement. The subject of sale in the Dick 
Case was a mimeograph sold "with the license restriction that it may 
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be used only with the stencil, paper, ink, and other supplies made by" 
the vendor ; and contributory inl ringement was f ound in a direct sale 
to the purchaser of a mimeograph of a kind of ink suitable for use with 
the machine, with full knowledge by the seller of the restriction, and 
with the expectation that the ink sold would be used in connection 
with the machine. 

In Bauer v. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 
50 L. R. A. (N. S.) 1185, Ann. Cas. 191 5A, 150, it was held that, where 
the transfer of a patented article is full and complète, an attempt to 
reserve the right to fix the price at which it shall be resold by the ven- 
dee is futile. This rule was applied to the sale of a package of Sana- 
togen, bearing a notice that the package was licensed — 

"for sale and use at a price not less than one dollar ($1.00). Any sale In vio- 
lation of this condition, or use when so sold, will constitute an infringement 
of our patent * * * under which Sanatogen is manufactured, and ail 
persons so selling or using packages or contents will bu Haute to mjimction 
and damages. A purchase is an acceptance of this condition. AU rights revert 
to the undersigned in the event of violation." 

The Dick Case was distinguished (229 U. S. 15, 33 Sup. Ct. 619 [57 
L. Ed. 1041, 50 L, R. A. (N. S.) 1185, Ann. Cas. 1915A, 150]) by the 
considération that in the latter case merely a qualified title was passed 
to the purchaser, "giving a right to use the machine only with certain 
specified supplies," while in the Sanatogen Case the absolute title 
passed. 

It is clear that the jobbers in the instant case were not merely the 
agents, but were the vendees, of the manufacturer ; and the case as to 
the jobbers is therefore not within décisions, such as Virtue v. Cream- 
ery Package Co„ 227 U. S. 37, 33 Sup. Ct. 202, 57 L. Ed. 393, which 
holds that the contract by which the manufacturers of a patented arti- 
cle appoints another, who does not manufacture or sell like articles, 
his exclusive agent for the output of the factory, does not violate the 
Sherman Act ; nor within cases like Locker v. American Tobacco Co. 
(C. C. A. 2) 218 Fed. 447, 134 C. C. A. 247, which holds that an agree- 
ment whereby a manufacturer made a certain jobber its sole agent in 
certain territory, on condition that it should not sell the manufacturer's 
product at more than list priées, did not violate the fédéral Anti-Trust 
Law. Nor do the facts présent a case for the application of the rule 
(illustrated by Paper Bag Patent Case, 210 U. S. 405, 28 Sup. Ct. 748, 
52 L. Ed. 1122, and Whitwell v. Continental Tobacco Co., 125 Fed. 
454, 60 C. C. A. 290, 64 L. R. A. 689), that défendants are not required 
to sell to any one they do not wish. 

It is also clear, in our opinion, that the sales by défendants in the 
instant case were not conditional, as held to be the case in Henry v. 
Dick, but absolute, within the rule in Bauer v. O'Donnell. Nor are 
they brought within Bernent v. National Harrow Co., supra. Whether 
the value of the carton is negligible as compared with the value of the 
contents of the package, and its purchase a mère incident in the con- 
tract of sale, or whether, as urged by défendants, the carton has itself a 
substantial value, is not controlling of the ultimate merits ; for its use 
can surely give no greater right than if it were the only article sold, as 
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in the Sanatogen Case, nor was it sold for use with subséquent pur- 
chases of the f ood. Défendants were thus givën by the patent no war- 
rant to impose upon either jobbers or retailers restrictions limiting the 
resale price of the product after an absolute sale had once been had 
by défendants. 
^ We find in United States v. Keystone Watch Case Co. (D. C.) 218 
Fed. 502 (recently decided by the Circuit Judges of the Third Cir- 
cuit), nothing conflicting with this view as respects restrictions upon 
jobbers; for we assume, as we must, that the case there considered was 
thought to fall within Bernent v. National Harrow Co. and Henry v. 
Dick, rather than within Bauer v. O'Donnell. The Keystone Case is 
express authority for the invalidity of the plan as respects restrictions 
upon retailers. Nor is there in United States v. United Shoe Machinery 
Co., 222 Fed. 349 (recently decided by the judges sitting in the Dis- 
trict Court of Massachusetts), anything opposed to the conclusion we 
hâve reached in the instant case. The Shoe Machinery Case relates 
wholly to restrictions under leases of patented machines, and thus in 
no way to absolute sales of patented articles. 

Obviously the California decree (Kellogg Toasted Corn Flake Co. v. 
- Weinstein Co., no opinion), in no way, as against the United States, 
amounts to an adjudication of the validity of défendants' selling plan 
under the anti-trust act. 

It should be unnecessary to add that we see nothing in the prayer 
of the pétition contravening section 2 of the Clayton Act, which for- 
bids discrimination in price on the part of one engaged in interstate 
commerce; nor that it is immaterial that défendants' selling plan is 
open to its competitors, or that no attempt to corner the market is 
shown. 

[2] It results from thèse views that the motion to strike out the 
paragraph of the pétition we hâve identified as (b) must be denied. 
As to the paragraph referred to as (c), the motion to strike should like- 
wise be denied; for, while a resort to the cartons as a subterfuge to 
évade the anti-trust act is not essential to a lack of protection under 
the patent, the fact of such resort may hâve some relation to the al- 
leged fact of combination. In any event, it is not so cleariy irreievant 
as to justify its élimination. It seems entirely clear that défendants' 
selling plan hère in question goes beyond any protection afforded by 
the patent on the carton, and is in its essential principles violative of the 
Sherman Act. 

[3] But défendants urge that no contract in restraint of trade is con- 
summated, because the notice on the carton does not constitute a valid 
contract, although counsel say it was believed by the company that 
such would be its effect when it was put on the package. Défendants 
invoke Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 350, 28 Sup. Ct. 722, 
52 L. Ed. 1086, which holds that the notice printed on the title page of 
the copyrighted book (to the effect that no dealer is licensed to sell it 
for less than $1, and that "a sale at a less price will be treated as an 
inf ringement of the copyright") was ineffective to secure to the owner 
of the copyright the protection sought. And it is said that Bauer v. 
O'Donnell, 229 U. S. at page 16, 33 Sup. Ct. 616, 57 D- Ed. 1041. 50 
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t. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150, holds that the contract 
there in question could not be enforced or accomplished by notice. 
But we see nothing in either of thèse cases lending color to the prop- 
osition that a legally effective and enforceable contract in restraint of 
trade is necessary to a violation of the Sherman Act. Bobbs-Merrill 
Co. v. Straus and Bauer v. O'Donnell were inf ringement suits — the one 
under a copyright, and the other under a patent. The primary ques- 
tion involved in each case was whether complainant's exclusive right 
to sell, once exercised, continued after the sale to the extent of con- 
trolling priées on resale. The pith of the décisions, as distinguishing 
absolute sales from qualified sales or license agreements, is contained in 
the sentence (in the Bobbs-Merrill Case at page 350 of 210 U. S., at 
page 726 of 28 Sup. Ct. [52 L. Ed. 1086]), "There is no claim in this 
case of contract limitation, nor license agreement controlling the sub- 
séquent sales of the book," and (in Bauer v. O'D'onnell at page 16 of 
229 U. S, at page 619 of 33 Sup. Ct. [57 L. Ed. 1041, 50 L. R. A. (N. 
S.) 1185, Ann. Cas. 1915A, 150]), "There was no transfer of a limited 
right to use this invention, and to call the sale a license to use is a 
mère play upon words." 

A legally enforceable contract or System of contracts is not required 
in order to render obnoxious to the Anti-Trust Act a selling plan which 
unreasonably restrains or monopolizes trade or commerce. The Sher- 
man Act is not aimed alone at contracts, but embraces combination 
schemes of any and every kind which amount to an undue or unreason- 
able restraint of trade in interstate commerce, "without regard to the 
garb in which the acts were clothed." Indirection will not afford escape. 
American Tobacco Co. Case, 221 U. S. 180, 181, 31 Sup. Ct. 632, 55 L,. 
Ed. 663; Standard Oil Case, 221 U. S. at page 59, 31 Sup. Ct. 502, 
55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734; North- 
ern Securities Co. v. United States, 193 U. S. 197, 331, 24 Sup. Ct. 436, 
48 L. Ed. 679; Standard Sanitary Mfg. Co. v. United States, 226 U. 
S. at page 49, 33 Sup. Ct. 9, 57 L. Ed. .107; United States v. Union 
Pacific R. R. Co, 226 U. S. 61, 85, 33 Sup. Ct. 53, 57 L. Ed. 124; 
United States v. Great Lakes Towing Co. (D. C.) 208 Fed. 733, 741. 

The pétition charges that restraint and monopoly are actually ef- 
fected. When it is once established that the monopoly of the patent 
does not continue after the right of sale has once been exercised, the 
case is to be considered as if there were no patent; and, so considered, 
the case falls directly within cases such as the Miles Médical Co. and 
the Park Cases, and others cited in this opinion. 

[4] The motion to strike out the paragraph of the pétition which, 
as summarized, we hâve ref erred to as (a) must be denied. The prior 
plan may properly be considered as elucidating the efïect and intent of 
(the later plan. United States v. L. S. & M. S. Ry. Co. (D. C.) 203 Fed. 
295, 307. We cannot say that the matter sought to be introduced into 
the pétition by way of amendment may not be germane to the ultimate 
controversy. 

It foliows, from the views we hâve expressed, that the entire mo- 
tion to strike out, as well as the motion to dismiss, presented by de- 
fendants, should be denied, and petitioner's motion to amend the bil'l 
granted. An order will accordingly be so made. 
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GARVEY t. COMPANIA METALURGICA MEXICANA et aL 

(District Court, W. D. Texas, at El Paso. April 16, 1915.) 

No. 503. 

1. Removal of Causes ®=»117 — Pleading in Fedebal Court — Objection to 

jurisdiction ' 'plead." 

In Judicial Code (Act Marcli 3, 1911, c. 231) § 29, 36 Stat. 1095 (Comp. 
St. 1913, § 1011), requiring a party removing a cause to the fédéral court 
within 30 days thereafter to plead, answer, or demur to the déclaration 
or complaint, tlie word "plead" includes a plea to the jurisdiction, espe- 
cially in view of the provision of Judicial Code, § 38 (Comp. St. 1913, $ 
1020), that in suits removed the District Court shall proceed as if the 
suit had been originally commenced therein, and the same proceedings 
had been taken in such suit in the District Court as were taken in the 
state court prior to the removal. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. § 249; 
Dec. Dig <®=117.] 

2. Corporations <@=>668 — Foreign Corporations — Service — Motion to 

Quash— Evidence — Agent. 

On a motion to quash service of summons on a foreign corporation, évi- 
dence held to show that the one on whom the process was scrved as agent 
was no longer employed by the corporation when service was had. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2C03-2627; 
Dec, Dig. <@=>668.] 
S. Removal op Causes <§=>112 — Pétition pob Removal— Appearance— Joint 
Défendant. 

The fact that a foreign corporation, sued jointly with an individual 
who was personally served, joined with its eodefendant in a pétition for 
the removal of the cause to the fédéral court, does not constitute an ap- 
pearance by the corporation, so as to preclude it from objecting to the 
service. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 238; 
Dec. Dig. ©=112.] 

4. Appearance ®=>9 — Request for Déposition — Motion to Quash — "Gen- 
eral Appearance." 

A request by a foreign corporation for the taking of déposition in aid 
of its motion to quash for failure to serve process is not a gênerai ap- 
pearance, which prevents the corporation from questioning the validity 
of the service. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 42-52 ; Dec. 
Dig. <§=>9. 

For other définitions, see Words and Phrases, First and Second Séries^ 
General Appearance.] 

At Law. Action by Francis Garvey against the Compania Metal- 
urgica Mexicana and another. On motion of the défendant Compania 
Metalurgica Mexicana to quash the service upon it. Sustained. 

Stanton & Weeks, of El Paso, Tex., for plaintifï. 

Davis & Goggin and Paul D. Thomas, ail of El Paso, Tex., for 
défendant Compania Metalurgica Mexicana. 

Before HENRY D. CLAYTON, District Judge, sitting by désig- 
nation. 

HENRY D. CLAYTON, District Judge. Plaintif!, Garvey, on July 
9, 1914, filed in the spécial district court of El Paso county, Tex., his 
original pétition against the Compania Metalurgica Mexicana, a cor- 
poration, and R. G. Dufourcq, claiming the sum of $15,000 as damages 

Ê=>For other cases see same topic & KEY-NUMBER in al] Key-Numbered Digests & Indexes 



GABVET V. COMPANIA MBTALTJKGICA MEXICANA 



733 



for certain personal injuries alleged to hâve been sustained by plaintif! 
at Sierra Mojada, Mexico. He allèges that such injuries were received 
by him while he was in the employ of the défendant company, and while 
acting under the direction of the défendant Dufourcq, alleged to be an 
employé of défendant company. 

Citation out of said state court was duly issued the same day the pé- 
tition or complaint was filed, and the return of the sheriff recited the 
exécution of same on August 8, 1914, by delivering to the défendants 
true copies of the citation; the citation being served upon Compa- 
nia Metalurgica Mexicana, the return showed, by delivering a copy 
thereof to défendant company "in person of R. G. Dufourcq, super- 
intendent and agent." 

On September 5, 1914, défendants filed their pétition for the re- 
moval of said cause to the District Court of the United States for 
the Western District of Texas, at El Paso, alleging that the amount 
in dispute exceeded, exclusive of interest and costs, the sum or value 
of $3,000; that the défendant company was a New Jersey corpora- 
tion, having no office or place of business in Texas, and was a non- 
resident of the state of Texas; that défendant Dufourcq was a 
résident and citizen of New York, and that Garvey was a résident of 
El Paso county, Tex. A removal bond was given and approved, and 
the order of removal was duly made by the state court on September 8, 
1914, and on September 25, 1914, the certified copy of the record was 
duly filed in this court. 

The défendant Compania Metalurgica Mexicana, on October 16, 
1914, filed a motion in this court to quash and set aside the service 
alleged to hâve been made upon it by the sherifï of the state court. It 
appeared specially for this purpose, and in the motion specifically dis- 
claimed any and ail intention of entering an appearance to the cause. 
The ground of the motion to quash the service is : 

That said court and this court has acquired no jurisdlction of this action 
of the person or property of this défendant, this défendant not having been 
served with summons herein, and no property belonging to it having been 
seized, or any other process whatsoever, nor has any writ of garnishment 
been issued or served upon any person or persons in any way indebted to or 
having property of this défendant in their possession or under their control, 
or being indebted to this défendant in any way, and this défendant being a 
nonresident of the state of Texas and absent from said state, and because this 
défendant is neither a citizen or résident of the state of Texas, being a citi- 
zen of the state of New Jersey, under the laws of which state it is incor- 
porated, having its principal office in the city and county of New York, and 
having no place of business in the state of Texas. That neither this défend- 
ant, nor any agent of this défendant, nor any person in any wise authorized 
to represent this défendant has ever been served with process of the state 
court or with process issued out of this court, and that the service attempted 
to be made upon this défendant by service of citation upon R. G. Dufourcq, 
as the représentative or agent of this défendant, was no service upon this de- 
fendant, for the reason that said R. G. Dufourcq was not at the time of said 
service upon him an agent of this défendant, nor was he representing this 
défendant in any capacity whatsoever. That the said Dufourcq has not since 
the time of said service represented this défendant in any capacity, nor has 
he at any time been the agent of the défendant, and that the said Dufourcq 
was not at the time of said service, and has not been since that time, and in 
fact has never been, either the président, vice président, secretary, treasurer, 
or gênerai manager of this défendant. That the said Dufourcq had at one 
time been an employé of this défendant in the republic of Mexico, but at the 
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time of said pretended service upon hlm had long ceased to hâve any con- 
nection with this défendant, as is shown by the affldavit of said Dufourcq, 
hereto attached and made a part of this pleading. That the said Dufourcq 
is not a citizen or résident of the state of Texas, and was neither a résident 
nor a citizen of the state of Texas at the time of said pretended service upon 
Mm, but a citizen of the state of New York, temporarily residing in the re- 
public of Mexico, and at the time said pretended service was had upon him 
was only temporarily in the city and county of El Paso and state of Texas 
on his own private business, and in no way connected with this défendant or 
its business. 

The affidavit of Dufourcq, made a part of the motion, showed that 
at the time of the service had upon him he was not an agent of Com- 
pania Metalurgica Mexicana or in any way connected with that cor- 
poration. Dufourcq has appeared generally and answered the pétition, 
so that no question is raised as to the jurisdiction of the court over his 
person. 

When the motion to quash and set aside the service of the citation 
came on for hearing at the October, 1914, term of the court, plaintiffs 
counsel was not présent, although notified of the date for the hearing 
of the motion. The term of the court was adjourned sine die that day, 
and the court, being unable to dispose of the motion, then ordered : 

That the said motion, and a right to a hearing thereon, be and the same 
is hereby continued until the next regular term of this court, without préju- 
dice to the right of said Compania Metalurgica Mexicana to présent and hâve 
the same passed upon at said next regular term before being required to an- 
swer herein, and without préjudice to its right ta file, présent, and hâve 
passed upon such plea or pleas in abatement as it may see fit to interpose in 
this cause. 

At this term of the court plaintiff, Garvey, moved to remand the 
cause to the state court. Thereupon the défendant Compania Metal- 
urgica Mexicana, appeared specially and asked leave of the court to 
amend its pétition for removal in matter of form. Leave was granted, 
the pétition for removal amended, and thereupon plaintiff' s motion ,to 
remand was overruled and denied. Plaintiff then demurred to the mo- 
tion to quash, and filed his contest of the motion, alleging that said mo- 
tion was insufncient in law for the f ollowing reasons : 

(b) Because said défendant company under section 29 of the act of Congress 
approved March 3, 1911, and which went into eft'ect on January 1, 1912, by 
removing said cause, is required in law, to "plead, answer or demur to the 
déclaration or complaint in said cause," upon the merits, and is not entitled 
to interpose in said cause its plea in abatement or to the jurisdiction of said 
court, in that said défendant company by removing said cause waived its right 
so to do. 

(c) Because, by filing the aforesaid motion to quash service of citation, the 
said défendant company has not pleaded, answered, or demurred to the déc- 
laration or complaint in this cause, but is merely contesting the service of 
citation by a plea attacking the service thereof, which in no manner pleads, 
answers, or demurs to the déclaration or complaint in this cause, as required 
by said statute. 

[1] Counsel for plaintiff thus earnestly insist that section 29, Judi- 
cial Code, amending the former removal acts, by prescribing that, after 
the certified copy of the record in the state court has been filed with the 
fédéral court, "the parties so removing the said cause shall, within 
thirty days thereafter, plead, answer, or demur to the déclaration or 
complaint in said cause," requires of the removing défendant an ap- 
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pearance and answer, plea, or demurrer, within that time, to the 
merits, and that a pleading in abatement of the writ or citation is not 
an answer, plea, or demurrer, as contemplated by section 29 of the 
Judicial Code. In other words, the contention of counsel for plaintif! 
is that section 29 of the Judicial Code abolishes pleas to the jurisdiction 
for want of proper service in the state court. 

In the case of Cain v. Commercial Publishing Co., 232 U. S. 124, 34 
Sup. Ct. 284, 58 L. Ed. 534, decided January 19, 1914, this very ques- 
tion came before the Suprême Court of the United States, and counsel 
for plaintiff in error there urged the same contention that is now in- 
sisted upon hère. Mr. Justice McKenna, delivering the opinion of 
the court, and answering the argument that section 29 of the Judicial 
Code was intended to abolish delay in removal proceedings and prevent 
a removing défendant from raising in the fédéral court any question as 
tp the jurisdiction of the court over its person, said : 

"It may be conceded that the purpose of the amendment was to secure ex- 
pédition in the disposition of the case, but a révolution in the practice and 
efficaey of the right of removal is not lightly to be inferred. And a révolution 
it would be. It would take from the fédéral courts the power they hâve 
possessed under the cases cited, a power not only to pass upon the merits of 
the case, but upon the validity of the service of process; that is, upon the 
question of jurisdiction over the person of the défendant How essential 
this power is to the right of removal is obvious. Without it a state could pre- 
scribe any process or notice, or a plaintiff, as in the pending case, serve process 
on a person having no relation with a défendant and compel him to submit 
to it and to a jurisdiction not of bis résidence, or give up his right to take 
the case to what in contemplation of law may be a more impa'rtial tribunal 
for the détermination of the action instituted against him, and which'it is the 
purpose of the removal proceedings to secure to him, and, it must be assumed, 
completely, not by surrender of any of his rights, but in protection and se- 
curity of ail of them. The weakness of plaintiff's contention is demonstrated, 
not only when we consider ail of the language of section 29, but the language 
of section 38, which provides that in ail suits removed the District Court shall 
proceed therein as if the suit had been originally commenced in the District 
Court, 'and the same proceedings had been taken in such suit in said District 
Court as shall hâve been had therein in said state court prior to its removal.' 
In other words, the cause is transferred to the District Court as it stands in 
the state court, and the défendant is enabled to avail himself in the latter 
court of any défenses, and, within the time designated, plead to the action 
'in the same manner as if it had been originally commenced in said District 
Court.' And thèse words, we hâve seen, were explicitly given such effect in 
the cited cases. It is clear, therefore, that plaintiff gives too restricted a 
meaning to the word 'plead' in section 29. It must be eonstrued to include a 
plea to the jurisdiction, and, so construing it, ail of the provisions for re- 
moval of causes become accordant and their purposes fulfilled — the right of a 
speedy disposition of the suit to the plaintiff and the right of the défendant 
to hâve ail questions determined by the fédéral tribunal." 

In the light of this décision, the question is no longer open and the 
défendant company is entitled to hâve its plea in abatement consider- 
ed by this court. 

[2] The only évidence before the court bearing upon the validity 
of the service of the citation by the sheriff of El Paso county is the 
afndavit of Dufourcq, above referred to, and the testimony of Towne 
and Safford, whose dépositions were taken at the request of the de- 
fendant company. They were examined upon interrogatories pro- 
pounded by the défendant company, and upon cross-interrogatories 
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propounded by plaintiff, Garvey, who has offered no évidence in re- 
buttal. The court is satisfied, from an examination of the affidavit 
of Dufourcq and the dépositions of Towne and Safïord, that Dufourcq 
was not the agent of the défendant company, or in any way connected 
with it, when the attempted service was had upon him, and that at that 
time the défendant company was a nonresident of Texas, and had no 
office or place of business in the state. The défendant company has 
not been legally served with process, and the motion to set aside and 
annul the pretended service must be granted. St. Clair v. Cox, 106 U. 
S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222 ; N. E. Mut. Life Ins. Co. v. 
Woodworth, 111 U. S. 138, 4 Sup. Ct. 364, 28 L. Ed. 379. 

[3] The only other question raised and requiring considération is 
whether the défendant company has made a gênerai appearance or 
taken any other action recognizing the case as in court. Of course, the 
filing of the pétition for removal does not amount to a gênerai appear- 
ance. Wabash W. Ry. Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 
41 L. Ed. 431. However the plaintiff contends that a gênerai appear- 
ance was made by the défendant company joining with Dufourcq 
in removing the case to this court. The court is of opinion that the 
défendant company's action in this respect is not a gênerai appear- 
ance, and that it does not now preclude the défendant company from 
challenging the jurisdiction of the court over its person. 

[4] Nor did the taking of the dépositions of Towne and Safford 
at the request of the défendant company amount to an appearance in 
the cause, preventing the Compania Metalurgica Mexicana from now 
raising the question of the validity of the service alleged to hâve 
been had upon it. The dépositions were taken and offered, and the 
notice to plaintiff of the taking of the dépositions so stated, only in 
support of the motion to quash, and for no other purpose, and thèse 
dépositions had no relation to anything else than the motion to quash. 

The défendant company has continually, by its spécial appearances 
in the court, insisted upon the illegality of the service had upon it, 
and it has taken no action which can be regarded as a gênerai appear- 
ance in the cause. 

An order in harmony with this opinion will be entered. 
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PENN BRIDGE CO. v. CITY OF NEW ORLEANS et al. 

(Circuit Court of Appeals, Plfth Circuit. April 26, 1915. Rehearing Deniefl 

May 28, 1915.) 

No. 2728. 

L Appeal and Ebbob <§=>274 — Presenting Questions in Lower Cotjbt— Sur- 
nciENCY of Exception— Dibected Vebdict. 

In an action by a bridge contractor for sums claimed to be due for the 
construction of a bridge which collapsed, and for the construction of a 
new bridge in place thereof, where, on defendant's motion for a directed 
verdict, the court, after expressing its opinion that there could be no re- 
covery for the construction of the bridge which collapsed, directed a ver- 
dict for the balance due for the work on the second bridge, and the bill 
of exceptions stated that thereupon counsel for plaintiff excepted and 
reserved its bill of exceptions, which was then and there noted, the ex- 
ception was manifestly directed to the disposition of the motion for a 
directed verdict, and was sufficient to présent for review the act of the 
court in denying a recovery for the bridge which collapsed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1591, 
1592, 1605, 1606, 1607, 1624, 1631-1645 ; Dec. Dig. ©=>274.] 

2. Contracte <g=>302 — Performance— Destruction Befobe Completion— 

Statute. 

Civ. Code, La. art. 2758, providing that when the undertaker furnishes 
materials for the work, if the work be destroyed, in whatever manner it 
may happen, previous to its being delivered to the owner, the loss shall 
be sustained by the undertaker, unless the proprietor be in default for 
not receiving it, though notified to do so, does not render a bridge con- 
tractor liable for the loss caused by the collapse of the bridge, due to 
faulty plans and spécifications which he was required by the owner to 
follow without déviation, since it cannot be supposed, in the absence of 
a clear expression, that the Législature intended to make the contractor 
liable for an injury caused by the owner. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1401-1408; 
Dec. Dig. ©=>302.] 

3. Statutes <§=226 — Rules of Décision— Louisiana Statute— French Déci- 

sion. 

A décision of the French Court of Cassation, construing a provision of 
the Code Napoléon, is not binding authority on the Circuit Court of Ap- 
peals as to the construction of a similar provision in the Louisiana Code, 
especially where the décisions of Louisiana, though not directly in point, 
Indicate that it has not been considered that the statute had the meaning 
given by the French décision. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 307; Dec. Dig. 
<g=226. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468 ; Converse v. Stewart, 
118 C. C. A. 215.] 

4. Contracts ©=5302 — Performance— Defective Plans. 

A contractor, who agreed to construct a bridge in accordance with 
the plans and spécifications furnished by the other party, from which the 
contractor was not permitted to deviate, can recover for material and 
labor furnished thereunder, whére the bridge collapsed just prior to its 
completion because of a defect in the plaDS and spécifications. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1401-1408; 
Dec. Dig. <®=>302.] 

Maxey, District Judge, dissenting. 

^ssjFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
222 F.— 47 
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In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Foster, Judge. 

Action by the Penn Bridge Company against the City of New 
Orléans and another. From a judgment for the plaintif? for a part 
only of the amount claimed, plaintiff brings error. Reversed and 
remanded for new trial. 

R. E. Milling, Irving R. Saal, William Grant, and William B. 
Grant, ail of New Orléans, La., for plaintif? in error. 

I. D. Moore, City Atty., and John F. C. Waldo, Asst. City Atty., 
both of New Orléans, La., for défendant in error City of New Or- 
léans. 

Percy S. Benedict, of New Orléans, La. (McCloskey & Benedict, of 
New Orléans, La., on the brief), for défendant in error New Or- 
léans Ry. & Light Co. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. Omitting mention of détails not neces- 
sary to be considered in reviewing the ruling of the trial court which 
is assigned as error, the pétition alleged, and there was évidence tend- 
ing to prove, the following facts: 

The plaintiff in error contracted with the défendant in error the 
city of New Orléans to build for it a bridge of the bascule or lift 
type, strictly in accordance with plans and spécifications furnished to 
the city by bridge architects employed by it alone. After the plaintiff 
in error had, in pursuance of the terms of the contract and under 
the supervision of the city engineer, carried the work to a point near- 
ing the completion thereof, the bridge collapsed and fell while it was 
being lowered from a vertical to a horizontal position upon the re- 
quest and order of the officiai of the city who had the supervision for it 
of the construction work. This collapse of the bridge was not due to 
any fault or omission of the plaintiff in error, its agents, servants, or 
employés, nor to any defective material used therein, nor to any non- 
observance by it of any requirement of the contract, but was due al- 
together to the plans and spécifications, which, as above stated, the 
contract required the builder strictly to observe and follow, being , 
fundamentally defective and insufficient. That contract contained the 
following provisions : 

"14. Damage to Bridge. — The contracter shall be responsible for ail damages 
the bridge might suffler from lire, storm, or whatsoever cause during érection 
or after completion until accepted by the city engineer and the commissioner 
of public works. * * * 

"20. Maintenance. — The contractor guarantees, at lus expense, to maintain 
to the satisfaction of the commissioner of public works, in good condition, 
for a period of one (1) year from the day it is accepted by the city engineer, 
ail of the work executed under the contract." 

During the progress of the work, before the collapse of the bridge, 
payments had been made thereon as provided for in the contract; 
but the proportion of the work contracted for which had then been 
done was considerably greater than that which the amount that had 
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been paid thereon bore to the contract price. After the collapse of 
the bridge the city procured new and revised plans and spécifications 
for its érection, and it was completed under a new contract entered 
into between the city and the plaintiff in error, which provided for 
the payment of a specified sum for the work called for by that con- 
tract. It was expressly stipulated in that contract that the making 
of it was "without préjudice, waiver, or admission of liability by or 
on behalf of any party hereto, either to each other or to third per- 
sons, each denying that it is liable either to the other, or to third 
persons, for the collapse of said bridge, or for any damage, injury, 
loss, or liability flowing therefrom." There was évidence tending to 
prove that an unpaid balance was due under this second contract. 

[1] At the close of the évidence the counsel for the défendants 
moved the court orally to instruct the jury to find a verdict for the 
défendants. Thereupon the presiding judge made some remarks to 
the jury as to his views of the rules of law applicable to the case, 
which he concluded with this statement : 

"However, there is due the plaintiff an amcrant of $2,551.93 for matters 
arising after the failure of the bridge, and I will direct a verdict for that 
amount." ■ 

Immediately following its récital of this statement, the bill of excep- 
tions states: 

"And thereupon, and before the said jury retired, immediately after said 
charge, counsel for the plaintiff then and there, in the présence of the jury, 
excepted and reserved this its bill of exceptions, which was then and there 
noted." 

The counsel for the défendants in error suggest that the exception 
which was reserved was insufficient to présent for review any action 
of the trial court, in that it failed to direct the attention of the court 
to any particular ruling sought to be made the subject of objection. 
There is no merit in this suggestion. Manifestly the exception re- 
served was directed, not to what the court said in explanation of the 
ruling it was about to make, but to the action of the court in so dis- 
posing of the motion submitted as to deny the plaintiff's right to 
recover anything for work done under the original contract. The 
exception sufficiently directed the attention of the court to the ruling 
made on the motion for a directed verdict, and it duly présents that 
ruling for review. E. H. Rollins & Sons v. Board of Commissioners.. 
80 Fed. 692, 26 C. C. A. 91. 

[2] The effect of the court's ruling was to deny the plaintiff in the 
case any right to recover for work done under the original contract. 
though its failure to complète the work called for by that contract was 
due, not to any fault on its part, but to a collapse of the bridge 
because the plans and spécifications for it, to which the plaintiff had 
to conform, were fundamentally wrong, and though neither the agreed 
price for building the bridge nor so much of that price as was pro- 
portionate with the part of the work which had been done at the time 
of the collapse had been paid. This amounted to holding that any 
loss resulting from the collapse of a structure while in course of 
érection must fall on the party who undertook the work of construc- 
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tion, though the collapse was due, not at ail to his fault or omission, 
but wholly to the fatal insufficiency of plans and spécifications for 
which he was in no way responsible and from which he was not per- 
mitted to deviate. The remarks made by the presiding judge in 
explanation of the ruling he was about to make show that he regarded 
the provision contained in article 2758 of the Civil Code of Louisianâ 
as determinative of the question presented for décision. That pro- 
vision is as f ollows : 

"Art. 2758. Accidentai Destruction Before Delivery. — When the undertaker 
furnishes the materials for the work, if the work be destroyed, in whatever 
manner it may happeu, previous to its being delivered to the owner, the loss 
shall be sustained by the undertaker, unless the proprietor be in default for 
not receiving it, though duly notifled to do so." 

This article provides when the loss resulting from the destruction 
of a work before it has been completed and delivered is to fall on 
the undertaker or builder. Another article of the same Code (article 
2762) provides when the loss due to a building falling to ruin after 
its completion and delivery is to fall upon the builder. It is to be 
noted that neither of thèse provisions contains language which makes 
it plain that it was a part of the législative purpose to subject the build- 
er to the loss occasioned by a destruction of the work, due to a cause 
for which he was not responsible and of which the owner alone had 
control. In the framing of each of thèse articles use was made of 
provisions on the same subjects contained in the Code Napoléon (ar- 
ticles 1788, 1792). They were redrafted and somewhat changed in 
phraseology before being incorporated in the Louisianâ Civil Code. 

It is not without significance that a change made in the redrafting 
of the last-mentioned article consisted in its omission of a clause 
found in the corresponding article of the Code Napoléon — one mak- 
ing the contractor responsible for the loss resulting from the fall 
or collapse of a building as a resuit of a defect in its foundation — the 
effect of which would hâve been to make the builder bear a loss due 
to a cause for which he may not hâve been at ail responsible, and 
for which the owner may hâve been solely responsible. The différ- 
ence between the last-mentioned provision and the corresponding 
one of the Code Napoléon has been noted in Louisianâ décisions. 
Fremont v. Harris, 9 Rob. (La.) 23 ; Powell v. Markham, 18 La. 
Ann. 581. To say the least, the history of the enactment of that 
provision, which is cognate with the one which is claimed to hâve 
a bearing upon the décision of the instant case, contains some évi- 
dence of a lack of intention on the part of the Législature to cast 
upon a builder the loss conséquent upon the destruction of his work 
due to a cause for which he was in no way responsible, and for which 
the owner was solely responsible. 

But, without regard to this considération, we do not think that with 
any plausibility it can be contended that the Législature, in using the 
words, "if the work be destroyed, in whatever manner it may happen, 
previous to its being delivered to the owner," had in contemplation 
a destruction of the work due to the owner's fault while it is still 
incomplète in the hands of the contractor. It seems to be more rea- 



PENN BRIDGE 00. V. CITY OF NEW OBLEANS " 741 

sonable to infer that in such a use of the words quoted in the con- 
nection in which they are found there was a tacit assumption that a 
destruction of the work would not be attributable to the owner when 
it occurred before there had been a delivery to him. In stating the 
builder's responsibility for the structure before its delivery to the 
owner, it is not to be supposed, in the absence of a clear manifestation 
of a purpose in that regard, that the Législature had in mind an 
injury caused by the owner himself, or intended to charge the builder 
with liability therefor. Even in the case of the common-law liability 
of a common carrier, generally stated as extending to any loss or 
injury not due to an act of God or the public enemy, the responsibility 
of the carrier for damage to the thing carried caused by the shipper 
himself is impliedly excluded. 

The provision reiied on évidences an intention of the Législature 
to go so far as to cast upon the builder a loss occasioned by a de- 
struction of the work before delivery, though such destruction was 
without fault on his part, or is unexplained, but by no means évi- 
dences a purpose to cast upon one party to a building contract a loss 
for which the other party to that contract is solely responsible. More 
definite language than that found in the provision in question would 
be required to warrant the imputation to the Législature of such a 
purpose. We do not think that it would be more permissible to give 
to the provision in question the meaning which is sought to be at- 
tributed to it than it would be to construe section 14 of the contract, 
above set out, as having the efïect of enabling the city willfully to 
cause the destruction of the bridge before its completion, and then 
hold the contractor responsible for the damages so sustained. 

While there has not come to our notice any décision of a Louisiana 
court specifically to the efïect that the article of the Civil Code which is 
invoked does not make a contractor liable for a failure of his work 
due to the badness of the plan made for it by another, and which 
the contractor was required to follow, décisions which hâve been ren- 
dered to the efïect that a builder is not responsible for results at- 
tributable to defects in the architect's plans (Hébert v. Weil, 115 La. 
424, 39 South. 389; Mahoney & Co. v. St. Paul's Church, 47 La. 
Ann. 1064, 17 South. 484) indicate that the opinion has not hereto- 
fore been entertained that the statute in question has the meaning 
now imputed to it. And we are not of opinion that it has that 
meaning. 

[3] We hâve been referred to a décision of the French Court of 
Cassation as giving the meaning contended for by the counsel for the 
défendants in error to the article of the Code Napoléon correspond- 
ing with article" 2758 of the Louisiana Civil Code. Such rulings on 
questions of the interprétation of Code provisions are not to be fol- 
lowed when found to be inconsistent with the jurisprudence of Louis- 
iana, as evidenced by the décisions of its own courts, as, in view of 
the two rulings last above cited, the one relied on seems to be. Hubgh 
v. New Orléans & Carrollton R. Co., 6 La. Ann. 495, 510. At any 
rate, that décision of the French court is not authoritative in this 
jurisdiction, and we think that the considérations stated above are 
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such as to require the conclusion we hâve reached on the question 
presented. 

[4] The inquiry, then, is as to the rule to be applied in the absence 
of a governing statute. The transaction disclosed is the familiar one 
of a contractor undertaking to furnish the material and work called 
for in a contemplated structure required to be erected in conformity 
with plans and spécifications supplied by the owner or his architect; 
no more being expected of the contractor than that he follow such 
plans and spécifications, without critical investigation of their suffi- 
ciency. Such a contractor loses any right to recover on the contract 
by a performance not in substantial conformity with the requirements 
of it. If, because of the badness of the plan, the contemplated struc- 
ture cannot be brought to successful completion in the way required to 
be pursued, and nevertheless the contractor can be entitled to nothing 
unless he follows the plan prescribed, the contract has the effect of 
placing him in a dilemma from which there is no chance for him to es- 
cape without loss, though this situation is brought about by require- 
ments imposed by the other party to the contract. 

It cannot be supposed that such contracts would be matters of such 
common occurrence — that owners would be able to secure them, or 
that contractors could be found who would be willing to subject them- 
selves to such risks of loss due to no fault on their part — if it was un- 
derstood by the parties that the making of such contracts involved such 
results; and there is abundant authority for the assertion that such 
transactions do not hâve such conséquences. We understand it to be 
well settled that by the making of such a contract as the one involved 
in this case the owner impliedly warrants the sufficiency for the purpose 
in view of the plans and spécifications which the contractor is required 
to follow, and subjects himself to liability to the contractor for loss or 
damage entailed upon the latter in conséquence of a fatal deficiency or 
fault in the plans or spécifications not discoverable by him by the exer- 
cise of ordinary diligence upon inspection. Bentley and' Others v. 
State, 73 Wis. 416, 41 N. W. 338; MacKnight Flintic Stone Co. v. 
Mayor, 160 N. Y. 72, 54 N. E. 661 ; Murphy v. National Bank, 184 Pa. 
208, 39 Atl. 143; Filbert et al. v. Philadelphia, 181 Pa. 530, 37 Atl. 
530; Continental & C. T. & S. Bank v. Corey Bros. Const. Co., 208 Fed. 
976, 126 C. C. A. 64; Bush v. Jones, 144 Fed. 942, 75 C. C. A. 582, 6 
h. R. A. (N. S.) 774; Sickels v. United States, 1 Ct. Cl. 214; 6 Cyc. 63. 

A contractor's right to recover for material and labor furnished un- 
der such a contract as the one involved in this suit is not to be denied 
when he shows a performance of ail that he undertook to do, except 
in so far as performance was rendered impossible by a fatal fault of 
the plan he was required to follow, the responsibility for which fault 
and for the failure to discover it in time to avoid the conséquent loss 
to the contractor was solely that of the owner or his architect or super- 
viser. 

The conclusion is that the court was in error in making the ruling 
complained of. It follows that the judgment should be reversed, and 
the cause be remanded for a new trial ; and it is so ordered. 
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MAXEY, District Judge (dissenting). In addition to the reasons 
assigned by the District Judge for giving an affirmative instruction in 
favor of the défendants in error, it is thought by the writer that the 
instruction was proper for the reason that it was justified by the very 
terms of the following provision of the contract, entered into between 
the bridge company and the city of New Orléans. Section 14 reads 
as f ollows : 

"Damage to Bridge. — The contracter shall be responsible for ail damages 
the bridge might suffer from fire, storm, or whatsoever cause during érection or 
after completion until accepted by the city englneer and the commissioner of 
public works." 

By this contract the parties are bound just as they hâve bound them- 
selves. Its language is plain and unambiguous. By its terms the con- 
tracter bound itself , without réservation and with no provision for dis- 
pensation, to be responsible for ail damages the bridge might suffer 
from any cause whatsoever during its érection or after completion until 
accepted by the proper authorities. During its érection, and theref ore 
before acceptance by the city engineer and the commissioner of public 
works, the bridge collapsed without négligence on the part either of the 
city or of the bridge company. It is said that the collapse was due to 
détective plans and spécifications furnished by the city's architect. Let 
that view of the case be granted, and it still remains true that the bridge 
company is responsible, unless the court interpolâtes in the contract a 
provision which the parties, with the plans and spécifications before 
them, f ailed to do. To relieve the bridge company of the responsibility 
which it voluntarily assumed, the court must make a new contract for 
the parties, by inserting at the end of section 14 the following, or équiv- 
alent, words : Except damages arising from defective plans and spécifi- 
cations. It is quite clear that the court is without power to effect such a 
change. The contract must stand, with its benefits and burdens, as the 
parties themselves hâve made it. And this view of the law is supported 
by the highest authority. The case of Dermott v. Jones, 2 Wall. 1-9, 
17 L. Ed. 762, is so directly applicable to the case before the court that 
an apology for a lengthy quotation from it is not deemed necessary. In 
the Dermott Case the pertinent f acts were as f ollows : 

Jones, a mason and housebuilder, contracted with Miss Dermott to build a 
house for her, the soil on which the house was to be built being her own. The 
house was to be built according to very detailed plans and spécifications, which 
the "architect" of Miss Dermott had prepared, and which were made part of 
the contract. In the contract, Jones covenanted that he would procure and 
supply ail matters requisite for the exécution of the work "in ail its parts 
and détails, and for the complète finish and fitting for use and occupation of 
ail the houses and buildings, and the several apartments of the house and 
buildings, to be erected pursuant to the plan of the work described and spec 
ified in the said schedule, and that the work, and the several parts and parcels 
thereof, shall be executed, finished, and ready for use and occupation, and be 
delivered over, so finished and ready," at a day fixed. Jones built the house- 
according to the spécifications, except in so far as Miss Dermott had corn- 
pelled him, according to his account of things, to deviate from them. Owing, 
however, to a latent defect in the soil, the foundation sank, the building be- 
came badly cracked, uninhabitable, and so dangerous to passers-by, that Miss 
Dermott was compelled to take it down, to renew the foundation with artificial 
"floats," and to rebuild that part of the structure which had given away. This 
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she did at a large expense. As flnished on the artiflcial foundations the 
building was perfect. 

With the foregoing facts in view, it was said by Mr. Justice Swayne, 
as the organ of the court : 

"The défendant in error insists that ail the work he was required to do is 
set forth in the spécifications, and that, having fulfllled his contract in a 
workmanlike maner, he is not responsible for defects arising from a cause of 
■winch he was ignorant, and which he had no agency in producing. Without 
examining the soundness of this proposition, it is sufficient to say that such 
is not the state of the case. The spécifications and the instrument to which 
they are annexed constitute the contract. They make a common eontext, and 
must be construed together. In that instrument the défendant in error made 
a covenant. That covenant it was his duty to fulfill, and he was bonnd to 
do whatever was necessary to its performance. Against the hardship of the 
case he might hâve guarded by a provision in the contract. Not having done 
so, it is not in the power of this court to relieve hini. He did not make that 
part of the building 'fit for use and occupation.' It could not be occupied with 
safety to the lives of the tomates. It is a well-settled rule of law that, if a 
party by his contract charge himself with an obligation possible to be per- 
formed, he must make it good, unless its performance is rendered impossible 
by the act of God, the law, or the other party. Unforeseen difflculties, now- 
ever great, will not excuse him. Paradine v. Jayne, Alleyn, 27 ; Beal v. 'XI omp- 
son, 3 Bosanquet & Puller, 420; Beebe v. Johnson, 19 Wend. (N. Y.) 500, 32 
Am. Dec. 518; 3 Oomyn, Digest, 93. The application of this principle to the 
class of cases to which the one under considération belongs is equally well set- 
tled. If a tenant agrée to repair, and the tenement be burned down, he is 
bound to rebuild. Bullock v. Dommett, 6 Term, 650. A company agreed to 
build a bridge in a substantial manner, and to keep it in repair for a certain 
time. A flood carried it away. It was held that the company was bound to 
rebuild. Brecknock Company v. Pritchard, Id. 750. A person contracted to 
build a house upon the land of another. Before it was completed it was de- 
stroyed by fire. It was held that he was not thereby excused from the per- 
formance of his contract. Adams v. Mckols, 19 Pick. (Mass.) 275, 31 Am. Dec. 
137 ; Brumby v. Smith, 3 Ala. 123, is to the same effect. A party contracted 
to erect and complète a building on a certain lot. By reason of a latent de- 
fect in soil the building fell down before it was completed. It was held 
(School Trustées v. Bennett, 27 N. J. Law, 513, 72 Am. Dec. 373, a case in New 
Jersey, cited by counsel) that the loss must be borne by the contracter. The 
analogies between the case last cited and the one under considération are very 
striking. There is scarcely a remark in the judgment of the court in that 
case that does not apply hère. Under such circumstances equity cannot in- 
terpose. Gates v. Green, 4 Paige (N. Y.) 355, 27 Am. Dec. 68; Holtzaffel v. 
Baker, 18 Vesey, 115. The principle which controlled the décision of the cases 
referred to rests upon a solid foundation of reason and justice. It regards 
the sanctity of contracts. It requires parties to do what they hâve agreed to 
do. If unexpected impediments lie in the way, and a loss must ensue, it leaves 
the loss where the contract places it. If the parties hâve made no provision 
for a dispensa tion, the rule of law gives none. It does not allow a contract 
fairly made to be annulled, and it does not permit to be interpolated what 
the parties themselves hâve not stipulated." 2 Wall. 7, 8, 17 L. Ed. 762. 

See, also, United States v. Gleason, 175 U. S. at page 602, 20 Sup. 
Ct. 228, 44 L, Ed. 284. 

In the judgment of the writer, the ruling of the court in Dermott v. 
Jones is décisive of the présent case, and he is therefore of the opin- 
ion that the judgment should be affirmed. The foregoing views are 
strongly supported by the case of Lonergan v. San Antonio Trust 
Company, decided by the Suprême Court of Texas and reported in 101 
Tex. 63-81, 104 S. W. 1061, 106 S. W. 876, 130 Am. St. Rep. 803. 
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This case should hâve been added to the opinion before filing, but coun- 
sel in the cause made no référence to it and it has only been recently 
called to the attention of the writer. 

Note. — Upon the trial of the cause Judge Foster delivered the fol- 
lowing charge to the jury : 

"Gentlemen, in this case you hâve listened very patiently to the évidence 
for some days, and no doubt you are entitled to know what the court thinks 
about the law. Under the Code of Louisiane, article 2758, if a contractor is 
putting up a building, and of course a bridge is a building, and it falls for 
any reason before the completion of the work, the loss falls on him. New 1 
there would be an exception if it failed from any act of the owner, if he 
had willfully destroyed it or had been négligent in his duty. The only ques- 
tion, then, in this case, is whether or not, under the facts of the case, there 
was either an express or irnplied warranty in the contract that the plans were 
sufficient; in other words that a bridge could be built that would sustain 
itself and do the work required of it under the plans and spécifications. There 
is no express warranty in the contract, and the parties had equal opportunity 
of possessing themselves with knowledge as to the sufficiency of the plans. 
The city was building a structure that had been designed by engineers of rép- 
utation and had been patented, and the contra ctors had to look to thèse en- 
gineers for the plans, and the évidence shows conclusively that they were in 
constant correspondence. The proof also shows conclusively that, if the 
contractor had chosen to do so, he could hâve flgured the stresses of thèse 
members of the bridge before erecting them, though I think the proof would 
warrant the conclusion that it was not easy to do so. However, he could 
hâve done so ; he had just as much opportunity as the city. Furthermore, the 
contractor was obliged to pay the fee of thèse engineers and subiait the shop 
drawings for their approval. Under ail the facts I am forced to the conclu- 
sion that there was no implied warranty on the part of the city that the 
plans were sufficient. Therefore, the buildings having fallen without any 
fault or breach of warranty on the part of the city, under the article of the 
Code, the burden must be borne by the contractor. There is no appréciable 
conflict in the évidence on the material points, and therefore nothing for you 
to do, especially in view of the pleadings. However, there is due the plaintiff 
an ainount of $2,551.93 for matters arising.after the failure of the bridge, and 
I will direct a verdict for that amount." 



WHITFIELD, Immigrant Inspector, et al. v. HANGES et al. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1915.) 

No. 4175. 

(Syllalus ty the Court.) 

L Habeas Corpus <§=»23 — Déportation. 

Where an alien is deprived of his liberty, or is about to be deported, 
by means of the abuse of the discrétion, or the arbitrary action, of an 
immigration inspector, or other executive officer, or without a full and 
fair hearing on the charges against him, the power is conferred and the 
duty is imposed upon the courts of the United States to issue a writ of 
habeas corpus and relieve him. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. f 17 ; Dec, 
Dig. <§=»23.] 

2. Aliens <S=>54 — Constitutional Law <§=>252 — Due Peocess— Déportation 
— Fatb Hearing— Requisites. 

An alien, as well as a citizen, is protected by the universal principle that 
no person shall be deprived of life, liberty, or property without due 

4£=3For other cases »ee lama topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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process, and his hearing must be in accord with "the fundamental prin- 
cipes which inhere in due process of law." 

Indispensable requisites of such a hearing are tbat the course of pro- 
ceeding shall be appropriate to the case and just to tbe party affected; 
that the accused shall be notifled of the charge against hirn in time to 
meet it ; that lie shall hâve such an opportunity to be heard that he may, 
if he chooses, cross-examine witnesses against him; that after ail the 
évidence against him is produced and known to him, he may hâve time 
and opportUDity to produce évidence and witnesses to réfute it; that 
the décision or order shall be governed by and based upon the évidence 
at the hearing, and that only ; and that it shall not be without substan- 
stantial évidence taken at the hearing to support it. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
©=>54 ; Constitutional Law, Cent. Dig. §§ 728-731 ; Dec. Dig. <@=»252.] 

8. Aliens @=j54 — Déportation Proceedings— Fais Hearing— What Con- 
stitutes. 

That is not a fair hearing in which the inspector chooses or controls 
the witnesses, or prevents the witnesses the accused desires from appear- 
Ing or testifying. 

Where an inspector acquires, or has such complète control of important 
witnesses in a case that they will not testify without his call or request, 
and will do so upon his call or request, his refusai, on the request of coun- 
sel, to call or request them to testify prevents the accused from obtain- 
ing the beneflt of their testimony as effectually as a prévention by physical 
force or prohibition. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<8=»54.] 

4, Aliens ®=>44, 54 — Déportation Proceedings— Rules or Secretary— Va- 

lidity— Fair Hearing. 

Although the rule of the Secretary be fair and just in appearance, yet 
if it is applied and administered by public authority with an evil eye 
and an oppressive hand, so as to deprive a person of his fundamental 
rights, it is inconsistent with law and void. 

The flxing by the inspector of the time when the alien may inspect the 
warrant, or the time when he may hâve counsel, so late as to deprive 
him of a substantial portion of the beneflt of an inspection of the warrant, 
and of the beneflt of counsel, is an abuse of discrétion which renders the 
hearing unfair. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 102-104, 112; 
Dec. Dig. ®=44, 54.] 

5. Aliens <§=54 — Déportation Proceedings— Jtjrisdiction or Immigration 

Officers— Beview by Courts. 

Whether or not the weight of the évidence in substantial conflict sus- 
tains the charges against an alien is a question in the exclusive .iuris- 
diction of the immigration officers and is not reviewable by the courts. 

But administrative findings and orders quasi judicial in character are 
void if there was no substantial évidence to support them, or if they are 
contrary to the "indisputable character of the évidence." Whether or not 
there was any substantial évidence at the hearing to sustain a finding, 
order, or report of an immigration officer, to the effect that an alien is 
guilty of the charges against him, is a question of law the power and 
duty to détermine which is vested in the courts. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<&=>54.] 

8. Aliens <®=»54 — Déportation Proceedings— Fair Hearing — Hearsay and 
Rumor. 

That is not a fair hearing in which the inspector after the hearing im- 
ports into the case and bases his finding and recommendation of déporta- 
tion upon hearsay and rumor of facts, regarding which there was no evi- 

<£=»For other cases see same topio & KEY-NUMBj5R In ail Key-Numbered Digests & Indexes 
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denee at the hearlng, and which the accused had no notice ot and no 
opportunity to réfute. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dig. 
<©=54.] 

7. Habeas Corpus ®=»50 — Right to Writ— Pbematubity — Déportation PRO- 

CEEDINGS. 

Where an alien résident is deprived of his liberty In proceedings for 
his déportation under a flnding and report of an inspector upon an unfair 
hearing which cannot support an order of déportation, the issue of a writ 
of habeas corpus is not prématuré or unauthorized, although the Secre- 
tary of Labor has not yet rendered his décision whether or not he shall be 
deported. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. § 48; Dec. 
Dig. <§=>50.] 

8. Habeas Corpus <@=92, 110 — Déportation Proceedings— Trial de Novo 

— Bail. 

Where it is decided, after a hearing on a writ of habeas corpus, that 
the alien is deprived of his liberty after an unfair hearing, which cannot 
sustain an order of déportation, the court may, and it should, proceed 
to try de novo the question whether or not he is guilty of the charges 
against him before absolutely discharging him, and meanwhile it may 
admit him to bail. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96, 99 ; Dec. Dig. <§=>92, no.] 

Appeal from the District Court of the United States for the North- 
ern District of Iowa ; Henry T. Reed, Judge. 

Habeas corpus by George Hanges and others against S, L. Whitfield, 
Immigrant Inspector, etc., and others. Petitioners were ordered dis- 
charged (209 Fed. 675), and défendants appeal. Remanded, with di- 
rections. 

F. A. O'Connor, U. S. Atty., of New Hampton, Iowa (Grover M. 
Neese, Asst. U. S. Atty., of Ft. Dodge, Iowa, on the brief), for appel- 
lants. 

J. E. Williams, of Mason City, Iowa (Williams & Breese and Rule 
& Shipley, ail of Mason City, Iowa, on the brief), for appellees. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. George Hanges, Demetrios Lamper, 
Steve Pantza, and Peter Francas, citizens of Greece, were résident 
aliens who had been admitted to the United States pursuant to its acts 
of Congress prior to 1907. Two of them owned and operated the Main 
Café in Mason City, Iowa, where they had lived for years, and two of 
them were employed in the café. They were arrested by the immigrant 
inspector on October 24, 1913, and such proceedings were had that he 
found them guilty, recommended their déportation, and held them in 
confinement in the charge of the sheriff when, on their pétition, the 
court below issued a writ of habeas corpus and, after a return thereto, 
an answer to the pétition, and a full hearing, ordered their discharge. 
The inspector has appealed from this order on the grounds that the 
hearing of the appellees was full and fair, and that he committed no 
abuse of discrétion or arbitrary action. 

<fc=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The déportation of the appellees was recommended by the inspector, 
and they were held in confinement under his finding that they were 
guilty of the charge that they were aliens employed by or in connection 
with a music or dance hall, or other place of amusement, habitually 
frequented by prostitutes, or where prostitutes gather, that they were 
aliens connectée with the management of a house of prostitution, and 
that they were aliens found receiving, sharing or deriving benefit f rom 
a part or the whole of the earnings of prostitutes. Act Feb. 20, 1907, 
c. 1134, § 3, 34 Stat. 899, as amended by Act Mardi 26, 1910, c. 128, § 
2, 36 Stat. 264 (Comp. St. 1913, § 4247). Before entering upon a re- 
view of the proceedings of the inspector, the hearing he gave to the 
appellees, and the finding and recommendation of déportation he made 
to his superior, under which appellees were held, it is well to call to 
mind the rules and principles which govern proceedings in cases of this 
nature. 

[1 ] A full and fair hearing on the charges which threaten his dépor- 
tation and an absence of ail abuse of discrétion and arbitrary action by 
the inspector, or other executive officer, are indispensable to the lawful 
déportation of an alien. Where, by the abuse of the discrétion or the 
arbitrary action of the inspector, or other executive officer, or without 
a full ànd fair hearing, an alien is deprived of his liberty, or is about 
to be deported, the power is conferred and the duty is imposed upon 
the courts of the United States to issue a writ of habeas corpus and 
relieve him. The Japanese Immigrant Case, 189 U. S. 86, 100, 101, 
23 Sup. Ct. 611, 47 L. Ed. 721 ; Chin Yow v. United States, 208 U. S. 
8, 10, 12, 13, 28 Sup. Ct. 201, 52 L. Ed. 369 ; Low Wah Suey v. Backus, 
225 U. S. 460, 468, 32 Sup. Ct. 734, 56 L. Ed. 1165 ; Ex parte Petkos 
(D. C.) 212 Fed. 275 ; United States v. Chin Len, 187 Fed. 544, 109 
C. C. A. 310; United States v. Williams (D. C.) 185 Fed. 598, 604; 
United States v. Williams (D. C.) 193 Fed. 228, 231. 

[2] An alien, as well as a citizen, is protected by the prohibition of 
deprivation of life, liberty, or property without due process and the 
equal protection of the law. This principle is universal. It applies "to 
ail persons within the territorial jurisdiction of the United States with- 
out regard to any différences of race, of color, or of nationality." Yick 
Wo v. Hopkins, 118 U. S. 356, 369, 6 Sup. Ct. 1064, 30 L. Ed. 220; U. 
S. Rev. St. § 1977 (2 Comp. Stat. 1913, § 3925). 

An alien is entitled to a hearing upon and a décision of the charge 
that he has violated the acts of Congress and is therefore liable to 
deprivation of his liberty and déportation, according to "the funda- 
mental principles that inhere in due process of law." It is not com- 
pétent for an inspector, or the Secretary of Labor, or any executive 
officer — 

"arbitrarily to cause an alien who has entered this country and has beconie 
subject in ail respects to its jurisdiction and a part of its population, al- 
though alleged to be illegally hère, to be taken into custody and deported 
without giving him an opportunity to be heard upon the questions involved, 
his right to be and remain in the United States. No such arbitrary power 
con exist where the principles involved in due process of law are recognized." 
Japanese Immigrant Case, 189 U. S. 86, 100, 101, 23 Sup. Ct. 611, 47 L Ed. 
T21 ; Wong Wing v. United States, 163 U. S. 228, 237, 238, 239, 16 Sup. Ct. 
977, 41 L. Ed. 140. 
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[3] Indispensable requisites of a fair hearing according to thèse 
fundamental principles are that the course of proceeding shall be ap- 
propriate to the case and just to the party affected; that the accused 
shall be notified of the nature of the charge against him in time to 
meet it; that he shall hâve such an opportunity to be heard that he 
may, if he chooses, cross-examine the witnesses against him ; that he 
may hâve time and opportunity, after ail the évidence against him is 
produced and known to him, to produce évidence and witnesses to 
réfute it; that the décision shall be governed by and based upon the 
évidence at the hearing, and that only ; and that the décision shall not 
be withoutsubstantial évidence taken at the hearing to support it. In 
re Rosser, 101 Fed. 562, 567, 41 C. C. A. 497; In re Wood & Hender- 
son, 210 U. S. 246, 254, 28 Sup. Ct. 621, 52 L. Ed, 1046; Interstate 
Commerce Commission v. Louisville & Nashville R. R. Co., 227 U. S. 
88, 91-93, 33 Sup. Ct. 185, 57 L. Ed. 431 ; Ex parte Petkos (D. C.) 212 
Fed. 275-278; United States v. Sibray (C. C.) 178 Fed. 144, 149. That 
is not a fair hearing in which the inspector chooses or controls the wit- 
nesses, or prevents the accused from procuring the witnesses or évi- 
dence or counsel he desires. Chin Yow v. United States, 208 U. S. 8, 
11, 12, 28 Sup. Ct. 201, 52 L. Ed. 369; United States v. Sibray (C. C.) 
178 Fed. 144, 149; United States v. Williams (D. C.) 185 Fed. 598, 
604; Roux v. Commissioner of Immigration, 203 Fed. 413, 417, 121 
C. C. A. 523. 

[4] The Secretary of Labor is authorized to make or approve such 
rules "not inconsistent with law" for the enforcement of the immigra- 
tion laws as he deems désirable. Act Feb. 20, 1907, c. 1134, § 2, 34 
Stat. 898, as amended by Act March 26, 1910, c. 128, 36 Stat. 263 
(Comp. St. 1913, § 4244), and Act March 4, 1913, c. 141, 37 Stat. 736 
(Comp. St. 1913, § 932). Rule 22 of the Department of Labor pro- 
vided in effect that the inspector prior to any arrest might procure the 
best proof that could be obtained to the effect that the aliens belonged 
to one or more of the classes subject to déportation after entry; that 
he might state the facts evidenced by this proof and apply for a war- 
rant of arrest; that télégraphie application for such a warrant might 
"be resorted to only in case of necessity" ; and that it must state that 
the usual written application had been made and mailed and the sub- 
stance of the facts and proof contained therein. The inspector had no 
authority to administer an oath in the cases in hand. His power so to 
do is limited to administering oaths touching the right of any aliens to 
enter the United States. Act Feb. 20, 1907, c. 1134, § 24, 34 Stat. 906 
(Comp. St. 1913, § 4273). Nevertheless, between October 7 and Octo- 
ber 23, 1913, the inspector gathered, mainly by the use of police officers 
of Mason City, a large number of prostitutes in the grand jury room in 
that city, and in the présence of the captain of police, or some other 
police officer, there questioned them, wrote down in narrative form 
purported statements made by them, went through the form of ad- 
ministering oaths to them, and on thèse statements applied for and 
obtained a télégraphie warrant for the arrest of the appellees, although 
they were permanent résidents, two of them property owners and busi- 
ness men of Mason City, and there seems to hâve been no necessity 
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whatever for desperate haste. One of thèse women testified that she 
refused to go to the grand jury room, whereupon a policeman came after 
her with an automobile, told her that he had a warrant for her arrest 
in the auto, and that his orders were to take her if she had to be taken 
in pièces. She then submitted and was carried to the grand jury room, 
where she testified that she was examined before Campbell, the captain 
of police, and the inspecter, and that both took part in the examination. 
The inspecter and Campbell, however, denied that Campbell participated 
in the examination, but admitted that he was présent. 

Rule 22, subd. 4 (a) provides that upon receipt of the warrant of 
arrest the alien shall be taken before the person or persons therein 
described and granted a hearing to enable him to show cause, if any 
there be, why he should not be deported, and that in the discrétion of 
the immigration officer in charge he may, pending détermination of his 
case, be taken into custody or allowed to remain in some place deemed 
by such officer secure and proper, and that — 

"(b) during the course of the hearing the alien shall be allowed to inspect the 
warrant of arrest, and ail the évidence on which it was issued, and at such 
stage thereof as the officer before whom the hearing is held shall deem proper, 
he shall be apprised that he may thereafter be represented by counsel. * * * 
If counsel be selected he shall be permitted to be présent during the further 
conduct of the hearing, to inspect and make a copy of the minutes of the 
hearing, so far as it has proceeded, and to offer évidence to meet any évidence 
theretofore or thereafter presented by the government. * * * (c) At the 
close of the hearing the full record shall be forwarded to the Bureau, to- 
gether with any written argument submitted by counsel and the recommenda- 
tions of the examining officer and the officer in charge as to whether or not 
a warrant for déportation shall issue." 

The appellant received a télégraphie warrant of arrest, caused the 
appellees to be arrested, and was examining one of them and with his 
employés, Capt. Campbell and another police officer, was holding them 
in confinement and preventing them from seeing or consulting with any 
other person, when their counsel appeared and demanded to see and 
consult with them and to take part in the examination. The inspecter 
refused this request, permitted no one to see and consult with them 
until after he had examined each of them in secret. After their exami- 
nation was completed he permitted them for the first time to see any 
one but himself and the police officers and to hâve counsel and to in- 
troduce the testimony of witnesses. It will be noticed that the rule 
gives the inspecter no authority secretly, in the présence of no one but 
himself and his police officers, whose présence and power unavoidably 
places the defenseless alien under fear and restraint, to examine or 
question him. It is limited to giving authority to the inspecter to give 
the alien a hearing to enable him to show cause why he should not be 
deported, and by its terms it excludes a secret examination of the alien 
to extort a confession or évidence unfavorable to him. The provisions 
of the rule that the inspecter shall grant the alien a hearing, that dur- 
ing the hearing he shall be permitted to inspect the warrant, and that at 
such stage thereof as the officer deems proper he shall be permitted to 
hâve counsel were made for the benefit of the alien for the purpose 
of giving him a fair trial. The liberty, and the property also, for if he 
is imprisoned and deported he must lose his business and sacrifice his 
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property, of a permanent résident alien, like the appellees, as well as 
their déportation, are involved in the issue, and thèse provisions of the 
rule should be liberally construed to accomplish their plain purpose. 
To the same end the discrétion of the inspector in deterrriining when 
the alien shall inspect the warrant and when he shall hâve counsel 
should be exercised, so that his hearing shall be f ull and f air. A déniai 
of permission to him to see the warrant and to hâve counsel until with- 
in five minutes of the close of the hearing would be a clear abuse of 
discrétion, and would render the provisions of the rule as administered 
"inconsistent with law" and void. Although a law or rule be fair and 
just in appearance, yet if it is applied and administered by public 
authority with an evil eye and an oppressive hand, so as to deprive a 
person of his fundamental rights, it cannot be sustained. Yick Wo v. 
Hopkins, 118 U. S. 356, 374, 6 Sup. Ct. 1064, 30 L. Ed. 220; Hender- 
son v. Mayor of New York, 92 U. S. 259, 23 L. Ed. 543 ; Chy Eung v. 
Freeman, 92 U. S. 275, 23 L. Ed. 550; Ex parte Virginia, 100 U. S. 
339, 25 L. Ed. 676; Neal v. Delaware, 103 U. S. 370, 26 L. Ed. 567; 
Soon Hing v. Crowley, 113 U. S. 703, 5 Sup. Ct. 730, 28 L. Ed. 1145. 

One of the objects of this rule was to give, not to deprive, the alien 
of the benefit of counsel. The time when an alien, who is ordinarily 
ignorant of the law, of légal procédure and of his rights, may dérive 
the most benefit of counsel is when he is arrested and his hearing be- 
gins. It would hâve been no abuse of the discrétion of the inspector 
to hâve permitted the appellees to hâve counsel to advise them immedi- 
ately upon their arrest, and to hâve permitted them and their counsel to 
inspect the warrant of arrest, to be présent and to take part in the pro- 
ceedings at and after the first stage of the examination and hearing of 
the aliens. Such a course would hâve been in accord with the funda- 
mental principles of English and American jurisprudence consistent 
with the law, and it should hâve been pursued. The refusai of the in- 
spection of the warrant of arrest and the refusai to permit the aliens 
to see and consult their counsel before, and to permit them to partici- 
pate in the proceedings at, their examination directly tended to prevent 
a fair hearing upon the charges against them. 

[5] Whether or not the weight of the évidence, in substantial conflict 
at the hearing, sustained the charges against the appellees is a question 
of fact within the exclusive jurisdiction of the officers of the Depart- 
ment of Labor, and the courts, in the absence of fraud or mistake, are 
without jurisdiction to review or reverse their finding thereon. 

But whether or not there was any substantial évidence at the hearing 
in support of those charges and of the finding of the inspector that 
they were proved, and of his recommendation that the aliens be deport- 
ed, under which the appellees were being deprived of their liberty, is a 
question of law, the power and duty to détermine which are vested in 
the courts, and any injurious error in deciding that question by any 
executive or quasi judicial officer or tribunal is reviewable and remedi- 
able by them. Administrative orders and findings quasi judicial in 
character are void if the finding is contrary to the "indisputable char- 
acter of the évidence." School of Magnetic Healing v. McAnnulty, 187 
U. S. 94, 108, 23 Sup. Ct. 33, 47 L. Ed. 90; Interstate Commerce Corn- 
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mission v. Louisville & Nashville R. R. Co., 227 U. S. 88, 91, 33 Sup. 
Ct. 185, 57 L. Ed. 431, and cases there cited ; Howe v. Parker, 190 Fed. 
738, 746, 111 C. C. A. 466, 474, and cases there cited. 

For the purpose of determining the question of law whether there 
was any substantial évidence to support the finding and recommanda- 
tion of the inspector the évidence in this case has been carefully read 
and examined, and the irrésistible conclusion is that there was no such 
évidence at the hearing, and that the undisputed évidence was that the 
charges against the appellees were baseless. This state of things re- 
sulted f rom the fact that the government introduced no évidence what- 
ever at the hearing in support of the charges, the appellees under oaths 
administered by the inspector introduced their own testimony on which 
they were cross-examined by the inspector, and the testimony of 15 
other witnesses on which they were cross-examined by the inspector, 
ail of which tended to show that the charges were not true. Business 
men of Mason City and boarders at the Main Café of the appellees 
came to say that their restaurant was orderly and respectable, was 
patronized by ail classes of people, business men, professional men, 
clerks, and that they never saw any évidence of the truth of the charges 
against the aliens. For example, J. C. Buchanan testified that lie was 
41 years of âge; that he had been either a deputy sherifï or a police 
officer in Mason City most of the time from 1907 to 1913; that from 
February 13 to May 20, 1913, he was a police officer; that during thèse 
three months he passed appellees' Main Café two or three times each 
night; that he reported to the police départaient from it each night; 
that during March his beat extended past it; that its réputation was 
good ; that it was patronized by the gênerai run of people ; that he had 
eaten there; that he had taken his wife to midnight lunches there 
several times ; that at thèse times there were other people in the restau- 
rant; that he certainly would not hâve taken his wife there if he had 
thought the place disreputable ; that he noticed the conduct of the 
employés and patrons, and saw nothing there disreputable or disor- 
derly. 

During the hearing the inspector permitted counsel for the appellees 
to read the statements he and the police officers had drawn from the 
prostitutes before the arrest was made, but neither he nor the govern- 
ment offered or introduced thèse statements in évidence, nor would they 
hâve constituted évidence if offered, because, since the inspector had 
no authority to administer an oath, they were not sworn to, because 
they were the statements of the prostitutes extracted in secret under 
the ever-present fear which the call or seizure by police or other offi- 
cers of persons of their character unavoidably imposes upon them, and 
because thèse women had not been called to the hearing and the appellees 
had no opportunity to cross-examine them. Thèse women were at the 
command of the inspector. He called them by means of the police, 
and he had the power to call them again. The record convinces that he 
or his servants, the police officers, caused them to be notified that they 
were not required to respond to the call of the appellees. During the 
hearing counsel for the appellees requested the inspector to call them 
in order that the counsel for the appellees might examine them, re- 
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quested that in the interest of a fair hearing he exercise the same pow- 
er to procure évidence of the truth from the same parties that he had 
exercised to procure statements from them against the appellees. The 
appellees had no right to a subpcena and no other method to get thèse 
women to come and testify, but the inspecter ref used to call them. The 
chief of police, and Campbell, the captain, were présent at the hearing. 
Counsel for the appellees requested each of them to take the stand and 
testify. The chief refused to do so, but said he might do so if the 
inspector requested him, Campbell said he would testify if the govern- 
ment man allowed him to. Counsel for the appellees asked the in- 
spector to assist in developing the truth by requesting the officers to 
testify. He refused, and they did not testify, except at the subséquent 
call of the inspector in rebuttal, and then only to matters not relevant 
to the charges against the aliens. When an inspector acquires or has 
such complète control of important witnesses in a case that they will 
not testify without his call or request, and will do so upon his call or 
request, his refusai on the request of the accused to call or request such 
witnesses to testify prevents the accused from obtaining the benefit of 
their testimony as effectually as a prévention by physical force or pro- 
hibition ; and that is not a fair hearing in which the inspector with his 
control of important witnesses takes their statements in a secret ex 
parte examination before himself prior to the hearing, and then re- 
fuses the request of the accused to call them, or to request them to 
testify at the hearing, and thereby deprives the accused of the op- 
portunity to examine or cross-examine them and to hâve the benefit of 
their testimony. Chin Yow v. United States, 208 U. S. 8, 11, 12, 28 
Sup. Ct. 201, 52 L. Ed. 369; United States v. Sibray (C. C.) 178 Fed. 
144, 149; United States v. Williams (D. C.) 185 Fed. 598, 604; Roux 
v. Commissioner of Immigration, 203 Fed. 413, 417, 121 C. C. A. 523. 
After the hearing the inspector made and forwarded his report and 
recommendation to the effect that the appellees were guilty of the 
charges, and that they should be deported. This report states the évi- 
dence on which it is founded, and discloses the fact that it is based, not 
on the évidence at the hearing, but on the statements of the prostitutes 
extracted before the arrest, which are condensed and recited in the re- 
port, and on rumors and hearsay which are set forth in the report, in 
support of which there was no évidence in the case, of which the accus- 
ed had no notice and which he had no opportunity to réfute by évidence 
or otherwise. For example, there was no évidence or mention before 
or at the hearing of thèse and many other statements in the report of 
the inspector regarding the witnesses for the accused : 

"I was informée! that witness J. C. Buchanan only served about four months 
on the police force altogether at différent times ; that he was discharged twiee 
from the police force for ineffleiency, and also discharged twice from the sher- 
iff's office when he was serving as deputy, for overindulgence in liquor and in- 
effleiency. * * * I was informed that A. M. L. Urdangen, who is a Jew, 
has a bad record from other towns where he has been located in business, and 
that the fire insurance companies would allow him little Insurance because 
of his having had numerous lires." 

222 F.— 48 
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Hère is another statement unsupported by any évidence, and not 
mentioned at the trial, a statement illustrative of the basis of the find- 
ing and recommendation of the inspecter : 

"I inclose herewith a newspaper article taken from the Mason City Gazette 
of November 5, 1913, showing that the body of the murdered ehild of Ada 
Burgess has been removed from its burying place, and it is believed to be the 
work of Greeks, friends of Louis Chirikos. The police officers tell me they 
hâve had a great deal of trouble with the Greeks of Mason City." 

[B] That was not a fair hearing in which the inspector after the 
hearing imported into the case and based his finding and recommenda- 
tion of déportation on hearsay and rumors of alleged facts which there 
was no évidence to support, and which the accused had no notice of 
and no opportunity to réfute at the hearing. Interstate Commerce 
Comm. v. Louisville & Nashville R. R. Co., 227 U. S. 88, 93, 33 Sup. 
Ct. 185, 57 L. Ed. 431; Ex parte Petkos (D. C.) 212 Fed. 275, 277, 
278. The remarks in the opinion of the Suprême Court in the Louis- 
ville & Nashville Railroad case at page 93 are apt, persuasive, and ap- 
plicable hère. The Commerce Act June 18, 1910, c. 309, § 12, 36 Stat. 
551 (Comp. St. 1913, § 8583) gave the Commission power to gather 
the necessary information to make rates and to discharge other duties 
of the Commission, and the power after a hearing to find and make 
the rates. The Commission contended that its findings after the hear- 
ing must be presumed to be supported by the informaton it had ac- 
quired under section 12, pursuant to the act, before the hearing, al- 
though the évidence of this information had not been formally intro- 
duced at the hearing. "Put," said the Suprême Court, "such a con- 
struction would nullify the right to a hearing; for manifestly there is 
no hearing when the party does not know what évidence is offered or 
considered and is not given an opportunity to test, explain, or réfute. 
The information gathered under the provisions of section 12 [like the 
information gathered by the inspector before the arrest] may be used 
as a basis for instituting prosecutions for violations of the law, and 
for many other purposes, but is not available, as such, in cases where 
the party is entitled to a hearing. The Commission is an administra- 
tive body and, even where it acts in a quasi judicial capacity, is not 
limited by the strict raies, as to the admissibility of évidence, which 
prevail in suits between private parties. Int. Com. Comm. v. Baird, 
194 U. S. 25, 24 Sup. Ct. 563, 48 L. Ed. 860. But the more libéral 
the practice in admitting testimony the more imperative the obligation 
to préserve the essential rules of évidence by which rights are asserted 
or defended. In such cases the commissioners cannot act upon their 
own information, as could jurors in primitive days. Ail parties must 
be fully apprised of the évidence submitted or to be considered, and 
must be given opportunity to cross-examine witnesses, to inspect docu- 
ments, and to ofïer évidence in explanation or rebuttal. In no other 
way can a party maintain its rights or make its défense. In no other 
way can it test the sumciency of the facts to support the finding; for 
otherwise, even though it appeared that the order was without évidence, 
the manifest deficiency could always be explained on the theory that 
the Commission had before it extraneous, unknown, but presumptive- 
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ly sufficient, information to support the finding. United States v. 
Baltimore & Ohio S. W. R. R., 226 U. S. 14, 33 Sup. Ct. 5, 57 L. 
Ed. 104." 

And because the inspector arbitrarily prevented the aliens from 
consulting their counsel and arbitrarily prevented their counsel from 
being présent and participating in the hearing until after the inspector 
had examined the aliens in secret, while he and the police officers held 
them in confinement; because there was no substantial évidence at 
the hearing in support of the charges against them ; because the in- 
spector prevented the accused from procuring testimony of important 
witnesses ; because the inspector based his findings and recommenda- 
tion of déportation on hearsay that was not in évidence at the hear- 
ing, and much of which the accused had no notice of and no opportu- 
nity to réfute at the hearing — the conclusion is that the court below 
fell into no error and committed no mistake in its finding that the 
hearing of the accused was unfair and unjust and entitled the appellees 
to the relief of the court. 

[7] But counsel for the inspector contend that the action of the 
court was prématuré because the final order of déportation had not 
been issued by the Secretary of Labor, and they invoke the décision 
of the Suprême Court in United States v. Sing Tuck, 194 U. S. 161, 
24 Sup. Ct. 621, 48 L. Ed. 917. In that case the inspector had decided 
that a person was not entitled to enter the United States, the law 
gave him an appeal from that décision to the Secretary, he had not 
taken the appeal, and the court held in analogy to the rule in Ex parte 
Royall, 117 U. S. 241, 251, 252, 6 Sup. Ct. 734, 29 L. Ed. 868, that, 
"save under exceptional circumstances" (194 U. S. 168, 24 Sup. Ct. 621, 
48 L. Ed. 917), the writ of habeas corpus should be denied, unless the 
accused has appealed to the Secretary and obtained a final décision. 
There are, however, reasons why tins décision is not controlling in 
the case at bar. First, in that case the alien had the right to an appeal 
from the finding and décision which had been made by the inspector. 
In the case in hand the finding and recommendation of the inspector 
and the évidence go forward to the Secretary of Labor at Washington, 
and upon thèse he décides the case and orders the déportation or dis- 
charge of the prisoners, and there is no appeal. Second, there are 
two décisions of the Suprême Court and one décision of a Circuit 
Court which hâve corne to our attention, to the effect that a person 
confined under the unauthorized décision of the inspector may hâve the 
benefit of a writ of habeas corpus and be released, although he has not 
availed himself of his right to appeal. Gonzales v. Williams, 192 U. 
S. 1, 13, 15, 24 Sup. Ct. 171, 48 L. Ed. 317; United States v. Wong 
Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890; Ex parte 
Koerner (C. C.) 176 Fed. 478, 479. Third, it is conceded in Sing 
Tuck's Case and in Ex parte Royall that in exceptional cases, in 
cases of urgency (194 U. S. 168, 24 Sup. Ct. 621, 48 L. Ed. 917; 
1 17 U. S. 241, 251, 252, 6 Sup. Ct. 734, 29 L. Ed. 868), the writ may is- 
sue, and the prisoner may be released on habeas corpus without pursu- 
ing another remedy to the end. The case at bar was one of urgency. 
Prominent alien résidents, business men, and their employés were con- 
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fined pursuant to an unfair hearing and an unwarranted findîng and 
recommandation of déportation by the inspector. The deprivation of 
their liberty was présent, instant, and continuing. Their liberty and 
some of their property were necessarily at stake. If by the finding 
and report of the inspector the Secretary should be misled, and should 
issue an order of déportation, that order might, and probably would, 
be issued to the inspector who arrested them, and he might déport 
them, as he examined them, without permitting them to communicate 
with any one, and thus render them remediless. Again, no order of 
déportation ever could be sustained upon the proceedings and hearing 
in this case. Refusai to issue the writ and consider their deprivation 
of liberty would be, in effect, to prolong the period of that depriva- 
tion. The only certain remedy the accused had before they might be 
seized and deported was a writ of habeas corpus before the possible 
décision and order of déportation came. The circumstances of this 
case warranted, and law and justice (Revised Statutes, § 761 [Comp. 
St. 1913, § 1289]) required, the issue of the writ and the finding and 
décision of the court below, and they were neither unauthorized nor 
prématuré. 

[B] The order of the court below was that the appellees be dis- 
charged without préjudice to the right of the Bureau of Immigration 
to proceed against them in a lawful manner to prove, if it could do 
so, the grounds alleged in the warrant of arrest. The practice approved 
by the Suprême Court and generally prevailing, however, seems to be 
that the court which takes jurisdiction and custody of the alien under 
the writ of habeas corpus and finds that his hearing has been unfair 
retains custody and jurisdiction of him and of the case, and tries on 
the merits de novo on évidence introduced before that court the ques- 
tion whether or not the alien is guilty of the charges made against him 
in the warrant of arrest before making his discharge absolute. Mean- 
while the court has ample power to admit the alien to bail or to take 
his own recognizance. Chin Yow v. United States, 208 U. S. 8, 13, 28 
Sup. Ct. 201, 52 L. Ed. 369; United States v. Williams (D. C.) 193 Fed. 
228, 231, 232 ; In re Can Pon, 168 Fed. 479, 483, 484, 93 C. C. A. 635 ; 
Ex parte Petkos (D. C.) 212 Fed. 275, 278; Ex parte Koerner (C. C.) 
176 Fed. 478, 479. 

Let the case be remanded to the court below, with directions to 
modify the order from which the appeal was taken to conform to 
this practice, and to proceed further in accord with the views express- 
ed in this opinion. 



JOTJRAS v. ALLEN, Immigration Inspector. 

(Circuit Court of Appeals, Eighth Circuit March 22, 1915.) 

No. 4236. 

Aliens <©=»54 — Déportation— Hearing — Due Process of Law. 

The rules of the Department of Labor require that, during the hearing, 
aliens arrested for déportation shall be allowed to inspect the warrant and 
provide that télégraphie application for a warrant of arrest may he ie- 
sorted to only in case of necessity. Though an alien was quiet and in 

<î=>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



J0UEA8 V. ALLEN 757 

business, and lt did not appear that he had concealed hîs whereabouts 
or fied from arrest, he was arrested on a télégraphie warrant from the 
Department, in code, pursuant to a télégraphie application, and kept in 
solitary confinement frorn 4 p. m. Saturday until 11 a. m. Monday. The 
inspector then handculïed him, and with a weapon at his command ex- 
amined him in the absence of counsel and the alien's friends in an ex- 
ceedingly threatening manner. He left instructions at police headquar- 
ters, where the alien was confined, not to let him see an attorney until 
he was given a bearing, and told a witness whose testimony was taken 
before the arrest that she need not corne back, that the alien's attorneys 
would hâve no business to subpœna her, and that if she came back for 
cross-examination and made any change in her testimony, she would be 
guilty of perjury and would be sent "over the road." He also told the 
alien's partner, who was going to the hearing to help défend him, not to 
go. Held, that the inspector's course of action was arbitrary, contrary 
to the rule regarding télégraphie applications, and a clear abuse of his 
discrétion, and the hearing was unfair and denied the alien due process 
of law. 

[Ed. Note.— For other cases, see Aliéna, Cent. Dig. § 112; Dec. Dig. 
®=>54.] 

Appeal from the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Pétition by Gust Jouras for a writ of habeas corpus against Harry 
C Allen, Immigration Inspector. From an order denying the pétition, 
the petitioner appeals. Reversed, with directions. 

Charles M. Blackmar, of Kansas City, Mo. (Henry A. Bundschu, of 
Kansas City, Mo., on the brief), for appellant. 

Sam O. Hargus, Asst. U. S. Atty., of Kansas City, Mo. (Francis M. 
Wilson, U. S. Atty., of Kansas City, Mo., on the brief), for appellee. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from an order deny- 
ing the pétition for a writ of habeas corpus to release Gust Jouras, a 
résident alien, from confinement under an order of déportation upon 
the charge that he had been found receiving, sharing, and deriving 
benefit from the earnings of a prostitute or prostitutes. The Acts of 
Congress, the principles of jurisprudence, and the rules of law and 
practice applicable to this case may be found in the opinion in Whitfield 

y. Hanges, 222 Fed. 745, C. C. A. , filed herewith, and référence 

is made to that opinion for them. 

Gust Jouras is a Greek. He entered the United States in accordance 
with its laws in 1903, when he was about 16 years of âge, and has re- 
sided in it ever since. For 5 years prior to his arrest by the inspector 
he lived in Kansas City. He was, and long had been, engaged in oper- 
ating restaurants and lunch wagons in that city, and at the time of his 
arrest he and his two partners were the owners of two restaurants 
worth $1,500, which they were operating. The record convinces that 
he was a quiet, peaceable business boy. There is no évidence that he 
was violent, passionate, or dangerous, or that he ever concealed, or 
intended to conceal, his whereabouts, or to flee or clandestinely escape 
from any charge or arrest. Prior to January 5, 1914, the inspector 
took the ex parte statements of Mrs. Brown and other prostitutes in 

©=>For other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
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référence to the charge subsequently made against Jouras, and on that 
day made a télégraphie application for a télégraphie warrant of arrest. 
He received such a warrant of arrest which read in this way : 

"Arrow Gust Jouras receiptor relay thirty. W. B. Wilson, Secy. 

"4:05 P. M." 

The meaning of this statement is said by the inspecter to be : 

"Arrest following named allen (Gust Jouras) and bring before yourself for 
hearing, forwarding record of proceedings to the department ; alien found re- 
ceiving, sharing in and deriving beneflt froni the earnings of a prostitute or 
prostitutes. Authority granted for release under bond in the sum of three 
thousand dollars." 

Rule 22b of the Department of Labor requires that during the hear- 
ing the alien shall be allowed to inspect the warrant. The purposes of 
that portion of that rule are to inform the accused of the genuineness 
of the signature to the warrant and of the charges against him. But 
such a télégraphie warrant in a code of which the alien. is ignorant 
accomplishes neither of thèse objects. The signature to it is not the 
genuine signature of the Secretary, or any officer, and the telegram 
gives the accused no information. Hence rule 22, subdivision 2, re- 
quires that "Télégraphie application may be resorted to only in case of 
necessity." There was neither necessity nor reason for a télégraphie 
application in this case. But the inspector having made a télégraphie 
application and procured the télégraphie warrant, at about 4 p. m. on 
Saturday, January 5, 1914, went to Jouras' restaurant, seized him, and 
caused him to be thrown into and kept in solitary confinement in a dark 
cell at police headquarters "for investigation" during Saturday night, 
Sunday, Sunday night, and until Monday at 11 a. m., when he took 
him to his room, handeuffed him, and with a weapon at his command, 
gave him a hearing there without counsel or friend, which consisted of 
questioning him in an exceedingly threatening manner, and writing 
down what he succeeded in extracting f rom him. This course of action 
was arbitrary, contrary to the rule regarding télégraphie applications, 
a clear abuse of the discrétion of the inspector, and a hearing thus con- 
ducted is unfair and contrary to the fundamental principles which 
inhere in due process of law. United States v. Ruiz, 203 Fed. 441, 443, 
121 C.C. A. 551. 

Before the arrest of Jouras the inspector examined Mrs. Brown, 
and in answer to her question whether or not she would hâve to corne 
back at the hearing of Jouras, he replied : "No, I hâve your statement. 
I don't need you any more." Mrs. Brown testified that he also said : 

"Of course, if you want to take chances on coming hère on cross-examination 
and you make one mistake in your statement, that for you [witness snapping 
her flnger] — over the road ; and you know what that means. Furthermoie, 
those lawyers that the Greeks hâve hâve no business to serve a subpœna on 
you — hâve no right whatever, and if they serve it, you take it and bring It to 
me." 

She testified that she understood that "over the road for you" meant 
"you to the penitentiary." After the arrest and before the hearing 
was concluded Mrs. Brown went to the inspector and asked him if she 
could do anything to help Jouras, and he said : 
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"No, Mrs. Brown, you can't help him, ail the money In the world lf Christ 
was hère wouldn't save him. * * * He told me if I carne up there and 
made one mistake in that statement that I would go over the road ; that 
the lawyers and ail the witnesses could do whatever they liked, but if they 
fooled with him he would perjure every one of them." 

George Boutulas, a partner of Jouras, who was going to the hearing 
to help défend him, testified that the inspector told him not to go any 
more because they (the lawyers) were looking after our money. The 
character of the testimony of the inspector is well disclosed by the f ol- 
lowing excerpt f rom his cross-examination : 

"Q. Did you hâve any particular reason in keeping him down there for two 
days before taking his statement? A. Nothing particular. Just to keep 
him until I could get ready. The law provides to keep them in a safe place. 
It does not specify any particular jail. Q. You didn't hâve any particular 
objeet in taking him down there and booking him for investigation? A. I 
didn't know the man. Q. Did you bring him to your office? A. I don't know 
whether I did or not. Q. Personally I mean. A. I forget whether I did or 
not. Q. As a matter of fact, you did brlng him there and put handcuffs upon 
him there? A. No question; if I brought him myself. Q. You showed some 
kind of a weapon to him and told him that if he tried any funny business 
you would get him? A. I would judge the character described — he was a 
dangerous man. Q. Tou told him that? A. I could when it is necessary. 
I never tell what I might do. Q. You assumed a very threatening manner to- 
wards him? A. I necessarily would. That is probably my natural attitude. 
I am nervous. Q. Didn't you tell him the dagoes in Chicago had tried the 
saine business and you would kill him? A. I hâve been in close quarters, on 
the Canadian border, with Japanese, Chinese, etc. Q. Did you tell him in 
words? A. No; I don't hâve to intimidate anybody. Q. You say that you 
didn't intimidate him? A. No. Q. Mrs. Brown came to you, and told you that 
she didn't tell what was true, didn't she? A. I don't know whether she did or 
not. She came back and said she didn't want to get him in trouble. Q. At 
that time you told her she was guilty of perjury, and it was over the road 
for her? A. I told her positively if she changed her statement she was guilty 
of perjury, and I would take the case up with the officiais. Q. Yes, sir ; and 
that she had better not corne back for cross-examination? A. Positively no. 
My memory is very clear. Q. Did you leave instructions at police headquar- 
ters? A. Not to see any attorney until such time as he was given a hearing. 
Q. You told them down there not to see any friends? A. Not — " 

That is not a fair hearing in which the inspector by threats and no- 
tices to witnesses prevents their attendance at the hearing, or prevents 
their testimony, or prevents the correction of their previous testimony. 
Chin Yow v. United States, 208 U. S. 8, 11, 12, 28 Sup. Ct. 201, 52 L. 
Ed. 369; United States v. Sibray (C. C.) 178 Fed. 144, 149; United 
States v. Williams (D. C.) 185 Fed. 598, 604. 

Let the order f rom which the appeal was taken be reversed, let the 
court below admit the prisoner to bail and proceed to try the merits 
of the charges as indicated in Chin Yow v. United States, 208 U. S. 8, 
13, 28 Sup. Ct. 201, 52 L. Ed. 369; United States v. Williams (D. C.) 
193 Fed. 228, 230, 231, 232; In re Can Pon, 168 Fed. 479, 483, 484, 93 
C. C. A. 635; Ex parte Petkos (D. C.) 212 Fed. 275, 278; Ex parte 
Koerner (C. C.) 176 Fed. 478, 479. 
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TOBET et al. v. KILBOURNE et al. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2531. 

1. Appeal and Eeeoe <§=>1009 — Review— Findings— Equitable Suit. 

The trial court's findings in a suit in equity are presumptively correct, 
and will not be disturbed on appeal, unless an obvious error has inter- 
vened in the application of the law, or serious or important mistake has 
been made in considération of the évidence, especially in a case in which, 
the testimony was taken in open court, so that the trial court had the 
opportunlty of observing the demeanor of the witnesses, while the ap- 
pellate court has before it only a condensed printed statement of the 
évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970- 
3978 ; Dec. Dig. <@=>1009.] 

2. Vendob and Purchasbb <S=>220 — Fbaud— Bona Fide Pubchasee— Pub- 

chasee of Equity. 

The défense of bona fide purchaser without notice is not applicable to 
the purchase of an equity only in land. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 461-465, 720; Dec. Dig. <S=>220.] 

3. Vendob and Pubchasee <S=>220 — Fbaud— Bona Fide Pubchasee— As- 

signée of Contbact. 

Where a contract for the purchase of land was procured by fraud, 
but was assigned to an innocent purchaser, and by agreement of ail the 
parties the deed was made directly to the assignée, he can défend as a 
bona flde purchaser, the same as if the deed had been made to the original 
purchaser and the land then conveyed to the assignée. 

[Ed. Note. — ITor other cases, see Vendor and Purchaser, Cent Dig. §§ 
461H105, 720; Dec. Dig. <®=>220.] 

4. Vendob and Pubchasee <®=»242 — Feaud— Bueden or Pboof— Bona Fide 

Puechaseb. 

In a suit to set aside a conveyance for fraud, the burden of proving 
the défense of bona flde purchaser is on the défendant. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
S § 603-605 ; Dec. Dig. €=242.] 

5. Vendob and Puechaseb <g=>229 — Fbaud— Bona Fide Puechaser— Con- 

stbuctive Notice. 

To affect a bona fide purchaser for value of land with constructive 
notice of fraud by his predecessor, the means of knowledge must be 
such that it was gross or culpable négligence not to acquire the knowl- 
edge ; it not being sufflcient that he could hâve obtained the knowledge 
by prudent caution. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
477-494 ; Dec. Dig. <§=229.] 

6. Vendob and Pubchasee <§=»244 — Remédies op Vendob— Fbaud— S uffi- 

ciency of Evidence— Notice. 

In a suit to recover land from the assignée of the original purchaser 
because of fraud in procurlng the contract, évidence held to sustain a 
flnding that the assignée had no notice of the fraud at the time he paid 
the considération therefor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
609-611 ; Dec. Dig. <S=244.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon; R. S. Bean, Judge. 

®=sFor other cases see same toplc & KEY-NUMBER in ail Key-Nuinbered Dlgests & Indexes 
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Suit by Frank L. Tobey and others against Edward C. Kilbourne 
and others to set aside a conveyance of land for fraud. Decree for 
the défendants, and plaintiffs appeal. Affirmed. 

The appellees were the principal stockholders of the Kilbourne & Clark 
Company, a corporation of Seattle, Wash., engaged in furnishing electrical 
supplies, machinery, and installing pumping plants for irrigation projects. 
De Larm and Biehl were the managers and the principal stockholders in the 
Columbia River Orchards Company, which had an irrigation project at Wah- 
luke, in Washington. To finance the project they had issued §300,000 of bonds, 
of which a trust company at Seattle was the trustée. In 1910 De Larm, for 
his corporation, made a contract with Kilbourne & Clark Company, whereby 
the latter was to build a concrète pumping station and install the necessary 
machinery thereat, including pipes from the Columbia river to the irrigation 
ditcb. The building of the irrigation ditch was let to another contractor. Be- 
fore proceeding with the contract the appellees inquired of De Larm concern- 
ing the financial resourees of his company, and De Larm made a statement 
showing apparent net assets of about $600,000 over and above debts, includ- 
ing the bond issue above referred to. The appellees made inquiry of others, 
and obtained vérification of De Larm's statement concerning the bonds. They 
proceeded with the contract, and expended thereon about $47,000, upon which 
De Larm made payments of about $4,000. In July, 1910, the appellees ceased 
work, for the reason that De Larm could not pay them as the work progressed, 
and as provided in the contract. 

The appellants owned 4,350 acres of land in Gilliam county, Or., with an 
equipment of tools, machinery, and stock for operating the same. They en- 
tered into negotiations with De Larm with a view to selling said property to 
his company. De Larm, at his own expense, took E. C. Kilbourne, as a soil ex- 
pert and irrigation engineer, to inspect the land. This was in February, 1911. 
De Larm proposed to buy the land and to pay for the same with the bonds of 
his corporation. W. L. Tobey, one of the appellees, went to Seattle to investi- 
gate the bonds, and while there talked with several persons whose naines had 
been suggested to him by De Larm. The information which he received was 
to the effect that, if the securities behind the bonds had to be sold, the bonds 
would realize about 80 per cent, of their face value. The appellants had of- 
fered the land and its equipment for sale at $120,000. After the investigation 
made by W. L. Tobey, they demanded more bonds as the purchase price, and 
the resuit was that a contract was made whereby they were to receive $140,000 
in bonds. On March 4, 1911, deeds to the lands were made out, and were 
placed in escrow until March 24, 1911. In the meantime, about March 6th, 
De Larm proposed to Kilbourne that he take the land in payaient for the 
debt of the irrigation company to Kilbourne & Clark Company of $43,000, and 
in further payment of the expense of the Kilbourne & Clark Company in pro- 
ceeding and finishing the plant at Wahluke. On March 8th an understanding 
was reached whereby the appellees were to take the ranch as security for the 
claim of their company, and for the expenses that they would incur in finish- 
ing the plant. Subsequently the agreement was changed, and the appellees 
agreed as individuals to assume the $43,000 debt which was owing to their 
company, and as individuals they agreed to complète the pumping plant at 
Wahluke, the estimated cost of which was about $16,000. They also agreed 
to install a second pumping unit at the demand of De Larm. In considéra- 
tion thereof, De Larm agreed to turn over to them the land in controversy, and 
the equipment of the same, and to pay a debt of $7,500 which Kilbourne & 
Clark owed the Puget Sound Bridge & Dredging Company, and a debt of $2,200 
which the appellees' corporation owed the Moran Company. There were other 
détails of the agreement which need not hère be referred to. The deed con- 
veying the land to E. C. Kilbourne was delivered to him on March 24, 1911, 
and he shortly thereafter deeded the land to C. A. Kilbourne. The appellees 
thereafter carried out their agreement with the irrigation company. In Sep- 
tember, 1911. De Larm proposed to the appellees that they place a second mort- 
gage of $17,500 on the land in controversy, and that of the money so obtained 
$10,000 should be paid De Larm, in considération for which he would release 
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them from their obligation to install the second unit and from their obliga- 
tion to complète the intake, the $7,500 remainhig of the money realized on 
the mortgage to be pald to the Puget Sound Bridge & Dredging Company in 
considération of their release of the lien which they had placed on the pump- 
ing plant. This proposition was assented to. The mortgage was placed of 
record, but $7,500 of the money realized thereon was never paid to the mort- 
gagor. De Larm received $10,000 of the money, but no money was paid to 
the dredging company. Early In 1912 the Columbia River Orchards Oompany's 
scheme collapsed. De Larm had gone wrong, and he became a fugitive from 
justice, leaving the irrigation project overwhelmed with additional issues of 
bonds and foi-ged securities. Thereafter the appellants, finding their bonds 
worthless, brought the présent suit, charging the appellees as co-conspirators 
with De Larm in a scheme to defraud, and alleging that De Larm had falsely 
represented to the appellants that the bonds were secured by mortgages to the 
value of 125 per cent, of the bonds issued, and that the bonds were further 
secured by land contracts, and that the irrigation company owned some 4,000 
acres of land, and had options upon 10,000 acres of railroad lands, ail within 
the Project, which allégations were false, and known by De Larm to be false. 
The appellants alleged that they relied upon thèse représentations and believed 
them to be true, and were induced thereby to convey their land. They alleged 
that the appellees had knowledge of the fraud and were parties thereto. The 
appellees in their answer alleged that, if there was any fraud, they had no 
knowledge or notice thereof, that they paid a valuable considération for the 
land, and that they were therefore innocent purchasers for value without no- 
tice, and that they fully complied with their contract with the Orchards Com- 
pany, without any knowledge, notice, or suspicion of any of the frauds al- 
leged in the bill. 

The court below found that there was fraud as alleged in the bill, but found 
that the appellees were innocent purchasers for value without notice, and dis- 
missed the bill. 

A. C. Woodcock, E. R. Bryson, R. S. Smith, John M. Williams,, 
and Louis E. Bean, ail of Eugène, Or., for appellants. 

C. E. S. Wood and Erskine Wood, both of Portland, Or., for appel- 
lees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
court below, upon the évidence, found that the appellees were not par- 
ties to the fraud, and that they knew nothing about it until long after 
they had paid the full considération which they agreed to pay for the 
property ; that they did not know the amount of bonds issued by the 
Orchards Company, or the securities behind the bonds, or the truth 
or falsity of any représentations made by De Larm or others con- 
cerning the same, or the détails of the transactions between the appel- 
lants and De Larm; that in compliance with their agreement when 
they took the deed to the land the appellees assumed and paid a debt 
of about $43,000 due the Kilbourne & Clark Company from the 
Orchards Company, completed the pumping plant at an expense of 
$16,000 or $17,000, and paid De Larm $10,000, ail before they had 
any notice or knowledge of the alleged fraud; that during the time 
covered by thèse transactions, the bonds of the Orchards Company 
were generally regarded as valid securities, and were being repeatedly 
exchanged at par for property in Seattle and elsewhere; and that 
the appellees paid for the property an amount not so disproportion- 
ate to its value as to amount to a fraud, and paid the same in good 
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faith and without notice or knowledge that the property had been 
obtained by De Larm from the appellants through fraud and deceit. 

[1] It is the established rule that the findings of the trial court in 
a suit in equity must be taken as presumptively correct, and that un- 
less an obvious error has intervened in the application of the law, or 
some serious or important mistake has been made in the considération 
of the évidence, the findings will not be disturbed by the appellate 
court. This rule is especially applicable in a case in which, as hère, 
the testimony was taken in open court, where the trial court had the 
opportunity to observe the demeanor of the witnesses and their man- 
ner of testifying, and the appellate court has before it only a condensed 
printed statement of the évidence as it is presented under the nevv 
equity rule. Thorndyke v. Alaska Persévérance Mining Co., 164 Fed. 
657, 90 C. C A. 473; Brandt v. United States, 198 Fed. 449, 117 C. 
C. A. 208; Harper v. Taylor, 193 Fed. 944, 113 C. C. A. 572. 

[2] It is contended that the decree of the court below involves 
error of law, in that it disregards the rule that one who purchases 
merely an equity cannot be a bona fide purchaser. It is true that 
the défense of bona fide purchaser without notice is not applicable to 
the purchase of an equity; but that principle is not applicable hère, 
for the reason that the appellees purchased no equity, but purchased 
the légal title to the property in controversy. The contention would 
seem to be based upon the first agreement between the appellees and 
De Larm, which contemplated the conveyance of the property to the 
appellees as security only; but that agreement was changed before 
the appellants made their deed, and the resuit of the changed agree- 
ment was that ail of De Larm's interest in his contract with the ap- 
pellants was transferred to the appellees for a valuable considération, 
and the deed was made directly to them. 

[3] But it is said that where, by virtue of the assignment of a con- 
tract procured by fraud and by direction of the defrauding party, 
the deed is made directly to a third person, such third person will 
stand in no other or better position than the defrauding party, and 
is not an innocent purchaser. We know of no principle of law upon 
which that proposition can be sustained. The appellants cite in its 
support Torrey v. Buck, 2 N. J. Eq. 366, Seibel v. Higham, 216 Mo. 
121, 115 S. W. 987, 129 Am. St. Rep. 502, and Bonelli v. Burton, 61 
Or. 429, 123 Pac. 37. In the case first cited the court held that the 
mère substitution of the name of another person as the grantee in a 
deed, at the instance of the original contracter, cannot place that 
person in the position of a bona fide purchaser without notice. But 
it does not appear in that case that the person whose name was thus 
substituted was without notice of the- fraud practiced by the contrac- 
ter. Both parties joined in the answer to the bill, and it would seem 
from the opinion that the court dealt with them as conspirators. In 
Bonelli v. Burton the court said : 

"Burton did not allège In any answer that he was an innocent purchaser, 
for a valuable considération, without notice. * * * The answer was insuf- 
ficient in the particulars noted ; and, such being the case, the court properly 
disregarded ail testimony on that subject." 
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In Seibel v. Higham, the person to whom the deed was made was 
held to be not an innocent purchaser, for the reason that the évidence 
showed him to be a coconspirator with other parties to wrong the 
plaintiff. Cases holding the contrary are McCleery v. Wakefield, 76 
Iowa, 529, 41 N. W. 210, 2 L. R. A. 529, Hall v. Karv, 133 Iowa, 
468, 110 N. W. 930, 119 Am. St. Rep. 639, Augustine v. Schmitz, 145 
Iowa, 591, 124 N. W. 607, and Clemmons v. McGeer, 63 Wash. 446, 
115 Pac. 1081. 

The controlling facts hère are that, at the time when the appellees 
purchased the property and received their deed, De Larm had a con- 
tract with the appellants by which the latter were to convey the prop- 
erty to the Orchards Company in considération of bonds of that Com- 
pany. The transfer so contemplated in the contract, instead of being 
made by a conveyance to De Larm, and a second conveyance from 
him to the appellees, was accomplished, with the assent of ail parties, 
by a deed directly from the appellants to the appellees. But the sit- 
uation is precisely the same that it would hâve been if two convty- 
ances had been made, instead of one, and we think the court below 
properly so held. 

[4] It is urged that the appellees hâve not met the requirement of 
the rule that where fraud is proved, and a défendant relies upon the 
défense that he is a bona fide purchaser, lie must allège and proye 
that he was a bona fide purchaser for a valuable considération paid 
by him, without notice of the fraud or of such facts as would put a 
reasonably prudent man upon inquiry, and that the burden of proof 
is on him to establish the défense. In this case the appellants in 
their bill of complaint anticipated and negatived the défense that the 
appellees were bona fide purchasers for value. It has been held that 
in such a case the burden of proof is placed upon the plaintiff. Verner 
v. Verner, 64 Miss. 184, 1 South. 52. But in the fédéral courts it 
may be doubted whether, in a case of this kind, the burden of proof 
is, by the condition of the pleadings, ever shifted from the défendant. 
The rule is that the défendant must allège that the purchase was bona 
fide and that the considération was actually paid prior to the receipt 
of notice of the fraud. Boone v. Chiles, 10 Pet. 177,' 9 L. Ed. 388; 
Simmons Creek Coal Co. v. Doran, 142 U. S. 437, 12 Sup. Ct. 239, 
35 L. Ed. 1063; Johnson v. Georgia Loan & Trust Co., 141 Fed. 593, 
72 C. C. A. 639; United States v. Hill (D. C.) 217 Fed. 841 ; United 
States v. Brannan, 217 Fed. 849, 133 C. C. A. 559. 

[5] And it is not held in the fédéral courts that notice of facts such 
as would put a reasonably prudent man upon inquiry is constructive 
notice of the fraud. The rule of those courts is that, where it is 
sought to affect a bona fide purchaser for value with constructive 
notice, the question is not whether he had the means of obtaining, 
and might by prudent caution hâve obtained, the knowledge in ques- 
tion, but whether his not obtaining it was an act of gross or culpable 
négligence. Wilson v. Wall, 6 Wall. 83, 18 L. Ed. 727; United States 
v. Détroit Lumber Co., 200 U. S. 321-333, 26 Sup. Ct. 282, 50 L. Ed. 
499; Reed v. Munn, 148 Fed. 737, 80 C. C. A. 215. 

[fi] It is said that the failure of the appellees to testify to lack of 
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knowledge prior to the performance of their contract, and prior to 
their release from the contract to install the second unit, warrants a 
presumption of notice of the fraud practiced by De Larm upon the 
appellants. In considering this contention we first inquire: What 
was the fraud? According to the bill it was the false représentation 
that the bonds were secured by mortgages to the value of 125 per 
cent, of the amount issued, and were also secured by land contracts, 
and that the Orchards Company owned 4,000 acres of land, and hacr 
options on 10,000 acres of railroad lands within the project. There is 
nothing whatever in the testimony to show that the appellees were 
ever aware of any représentations made by De Larm to the appellants, 
and it is not contended that they had such knowledge. But the effort 
of the appellants is to show that the appellees must hâve known, 
before they completed their contract with the Orchards Company, that 
the bonds transferred to the appellants in payment for their property 
were practically valueless. The court below credited the appellees' 
testimony to the contrary, and although that testimony is not as 
explicit and direct as it probably would hâve been if the issues had 
been differently framed, we find sufficient in the évidence to support 
the conclusion of the court below. C. A. Kilbourne testified that 
neither he nor his corporation, directly or indirectly, had any connec- 
tion with De Larm or his projects, other than their contract to build 
the pumping plant, and that he knew nothing about the value of 
the bonds. "I knew that they had a good proposition, and supposed 
there was $300,000 authorized, and that the property ought to be 
perfectly good for that issue." He testified that he had had no ex 
perience in handling bonds, never owned one in his life. In answer 
to the question whether, in dealing with a corporation claiming to own 
property, where it claimed that its resources consisted of real estate, 
it would not be his duty as a business man to investigate, he said : 

"It might be. It would vary under différent circumstances, according to 
the degree of confidence I had in them, and I certainly had a good deal in 
Mr. De Larm. At that time he iinpressed me very favorably indeed." 

And when asked about the Orchards Company's delay in paying 
the appellees, he said : 

"They showed at the time a very plausible reason for not paying then, but 
made assurances which seemed to be ail right that they would be able to pay 
in a very short time — a few weeks. * * * I knew that, if they could sell 
enough bonds to pay for their plant, they would then be in very excellent shape 
as far as I knew." 

When asked as to his knowledge up to the time that the Orchards 
Company's scheme collapsed that they were unable to negotiate their 
bonds for money, he answered : 

"No, I didn't know they were not able to. I knew they had not sold any 
bo far for cash; that is, that I knew of." 

Again, he testified : 

"I thought they had the basis of a fine proposition there, and It was only a 
matter of being able to dispose of their securities when they would pay us 
and go along splendidly." 
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In speaking of De Larm, he testified : 

"He made a great many promises that he never carried out, and still he had 
a way about him that, up until January, 1912, 1 really believed the fellow was 
stncere and honest, and would carry out his scheme." 

E. C. Kilbourne, referring to the letter which he wrote on May 27, 
1911, to Glover, advising Glove.r, who desired to sell certain land to 
the appellees, to take up the matter with De Larm and Biehl, who 
had made some extensive purchases of lands, and saying, "They 
bought the Tobey Bros, ranch, and paid for same in bonds of the 
Columbia River Orchards Company," testified that he believed the 
bonds were good, "because we had practically completed the pumping 
plant then. Fox was about through with his ditch — well along with 
it — and it looked as though things were going to be ail right." He 
testified that he thought the limit of the bond issue was $300,000, and 
that Mr. De Larm inspired perfect confidence. The appellants, not- 
withstanding their interest in the matter, did not discover, until the 
collapse of the scheme, about April 1, 1912, that they had been de- 
frauded. They had far greater reason to inquire concerning the value 
of the bonds than had the appellees, for they took bonds in payment 
for their property, and after investigation, while the appellees were 
not to receive bonds, but money, in payment for their contract. The 
principal fraud practiced upon the appellants by De Larm was his 
inflation of the bond issue and his forgeries, and it is in évidence 
that the appellees were informed by De Larm, at the time when he 
made his contract with the appellants, that the bonds which he trans- 
ferred to the appellants were a portion of the original issue of $300,- 
000. The évidence tends to show that the sum of $69,000 paid by the 
appellees for the property was in excess of its actual value. 

The decree is afïirmed. 



JUNG QUET et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2527. 

1. CONSPIRACT <§=>43 — INDICTMENT— OvERT ACTS— INTENT. 

An indictment which allèges that the défendant willfully, unlawfully, 
and feloniously conspired to willfully, fraudulently, and knowingly re- 
ceive opium, which, as they knew, had been imported into the United 
States contrary to law, and charged the commission of certain overt acts 
in pursuance of the alleged conspiracy and to effect and accomplish its 
object, sufficiently allèges that the overt acts were knowingly and fraud- 
ulently done. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. <©=43.] 

2. CONSPIEACT <S=>27, 41 ELEMENTS OF OFFENSE— OVEKT ACT. 

One overt act is ail that is required to complète the offense of conspir- 
acy, and the act of one conspirator is the act of ail. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 38, 39, 74; 
Dec. Dig. <S=»27, 41J 

<fc3For other cases see same topic & KKY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. Criminal Law ©=>1035 — Appeal— Pbesenting Questions Below— Jubob— 

Waiveb of Objections. 

Défendants cannot object, on error to their conviction on the second 
trial, to the présence on the jury of one whom they pereniptorily chal- 
lenged at the first trial, but who was not shown to be disqualifled, and 
whom they did not again challenge, though they did not exhaust their 
peremptory challenges. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 2633-2638, 
2643, 2644 ; Dec. Dig. ©=1035.] 

4. Witnesses <S=274 — Ceoss-Examination— Chakactee Witness. 

A witness who testified to the good réputation of one accused of a 
crime may be properly cross-examined as to whether he has ever heard 
of the défendant being accused of acts inconsistent with the character 
attributed to him. 

[Ed. Note. — For other cases, see Witnesses, Cent Dig. §§ 965, 966 ; Dec. 
Dig. ©=274.] 

5. Cbiminal Law ©=31170% — Appeal— Haemless Eeeoe— Question to Wit- 

ness. 

Questions to witness, who had testified to the good réputation of one 
charged with conspiring to receive opium imported contrary to law, as to 
whether défendant had been in the opium business, and whether it was 
part of his gênerai réputation that opium had been f ound in his room time 
and time again, and that he had tried to enter into an unlawful combina- 
tion with customs inspectors, though erroneous in forni, were not so prej- 
udicial to défendant as to require a reversai, especially where the an- 
swers were favorable to the défendant 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3129-3135 ; 
Dec. Dig. @=3ll70y 2 .] 

8. Cbiminal Law ©=>37 — Défense— Consent of Goveenment Officebs. 

It is no défense to a prosecution for conspiracy to receive opium im- 
ported contrary to law that the opium was taken ashore by a steward, 
not one of the défendants, with the permission of the United States 
offlcers, given for the purpose of detecting the criminals. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 42; Dec. 
Dig. ©=>37.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; M. T. Dooling, 
Judge. 

Jung Quey, alias Sam Kee, and others, were convicted of conspiring 
to import opium contrary to law, and they bring error. Affirmed. 

Wm. Hoff Cook and J. C. Campbell, both of San Francisco, Cal., for 
plaintiffs in error. 

John W. Preston, U. S. Atty., of San Francisco, Cal., for the Unit- 
ed States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. Section 37 of the Criminal Code of the Unit- 
ed States, as amended (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. 
St. 1913, § 10201]), déclares: 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 

Ê=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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conspiracy, each of the parties to such conspiracy shall be flned not more 
than ten thousand dollars, or imprisoned not more than two years, or both." 

By its act of January 17, 1914, entitled "An act to amend an act en- 
titled 'An act to prohibit the importation and use of opium for other 
than médicinal purposes' " (St. Leg. 1913-14, p. 275, c. 9), Congress 
provided as f ollows : 

"That after the flrst day of April, nineteen hundred and nlne, it shall be 
unlawful to import into the United States opium in any form or any prépara- 
tion or derivative thereof : Provided, that opium and préparations and deriva- 
tives thereof, other than smoking opium or opium prepared for smoking, may 
be imported for médicinal purposes only, under régulations which the Secre- 
tary of the Treasury is hereby authorized to prescribe, and when so imported 
shall be subject to the duties which are now or may hereafter be imposed by 
law. 

"Sec. 2. That if any person shall fraudulently or knowingly import or 
bring into the United States, or assist in so doing, any opium or any prépara- 
tion or derivative thereof contrary to law, or shall receive, conceal, buy, sell, 
or in any maner facilitate the transportation, concealment, or sale of such 
opium or préparation or derivative thereof after importation, knowing the 
same to hâve been imported contrary to law, such opium or préparation or 
derivative thereof shall be forfeited and shall be destroyed, and the offender 
shall be flned in any sum not exceeding $5,000 nor less than $50 or by im- 
prisonment for any time not exceeding two years, or both. Whenever, on 
trial for a violation of this section, the défendant is shown to hâve, or to 
bave had, possession of such opium or préparation or derivative thereof, sucb 
possession shall be deemed sufflcient évidence to authorize conviction unless 
the défendant shall explain the possession to the satisfaction of the jury. 

"Sec. 3. That on and after July flrst, nineteen hundred and thirteen, ail 
smoking opium or opium prepared for smoking found within the United States 
shall be presumed to hâve been imported after the flrst day of April, nineteen 
hundred and nine, and the burden of proof shall be on the claimant or the ac- 
cused to rebut such presumption." 

Under those laws the plaintiffs in error were indicted in the court 
below — the indictment containing two counts. The first count charged 
in substance that within the jurisdiction of the court below, and on 
the 29th day of January, 1914, they and one Yik Fat willfully, un- 
lawfully, and feloniously conspired and agreed together, and with di- 
vers other persons to the grand jurors unknown, to willfully, unlaw- 
fully, and knowingly import, and assist in so doing, from some for- 
eign port or place to the grand jurors unknown, seven skins or blad- 
ders containing 14 pounds of opium prepared for smoking purposes, 
contrary to law; that the said conspiracy continued in existence to 
and including the commission of the overt acts alleged, and that in fur- 
therance of the said conspiracy, and to effect and accomplish the ob- 
ject thereof, the said LÀ Cheung and Yik Fat, on or about the 30th day 
of January, 1914, brought into the port of San Francisco, in the state 
and Northern district of California, from some foreign port or place 
to the grand jurors unknown, seven skins or bladders containing 14 
pounds of opium prepared for smoking purposes, contrary to law ; that 
in further furtherance of the said conspiracy, and to effect and accom- 
plish its object, the said Li Cheung and Yik Fat on the same day, to 
wit, January 30, 1914, on the steamship China, then and there lying and 
being in the port of San Francisco, prepared seven skins or bladders 
containing 14 pounds of opium prepared for smoking purposes, which 
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said opium had theretofore been brought into the United States from 
some foreign port or place to the grand jurors unknown, for the pur- 
pose of causing the same to be delivered to the said Jung Quey, alias 
Sam Kee ; that in f urther f urtherance of the said conspiracy, and to ef- 
fect and accomplish its object, the said Li Cheung and Yik Fat on the 
same day, to wit, January 30, 1914, on the said steamship China, then 
and there lying and being in the port of San Francisco, then and there 
delivered seven skins or bladders containing 14 pounds of opium pre- 
pared for smoking purposes, to one H. Matthaei, a quartermaster -on 
said steamship China, for the purpose of having the said opium de- 
livered to the said Jung Quey, alias Sam Kee ; that in f urther f urther- 
ance of the said conspiracy, and to effect and accomplish its object, the 
said Mon Hing and Jt Yee, on the 31st day of January, 1914, at the 
city and county of San Francisco, in the state and Northern district of 
California, received seven skins or bladders containing 14 pounds of 
opium prepared for smoking purposes, which said opium had thereto- 
fore been brought into the United States from some foreign port or 
place to the grand jurors unknown, contrary to law, by the said Li 
Cheung and Yik Fat — against the peace and dignity of the United 
States, and contrary to the form of its statute in such case made and 
provided. 

The second count charged in substance that the said Jung Quey, alias 
Sam Kee, Li Cheung, Yik Fat, Mon Hing, and Jt Yee, on the 29th day 
of January, 1914, and within the jurisdiction of the court below, did 
willfully, unlawfully, and feloniously conspire together, and with 
divers other persons to the grand jurors unknown, to willfully, fraud- 
ulently, and knowingly receive and conceal seven skins or bladders 
containing 14 pounds of opium prepared for smoking purposes, which 
they then and there well knew had been imported into the United 
States contrary to law ; that the said conspiracy was continued in force 
to and including the commission of each of the overt acts thereinafter 
alleged ; that in furtherance of the said conspiracy, and to effect and 
accomplish its object, the said Li Cheung and Yik Fat, on or about the 
30th day of January, 1914, brought into the port of San Francisco, in 
the state and Northern district of California, from some foreign port 
or place to the grand jurors unknown, seven skins or bladders con- 
taining 14 pounds of opium prepared for smoking purposes, contrary 
to law; that in f urther furtherance of the said conspiracy, and to ef- 
fect and accomplish its object, the said Li Cheung and Yik Fat on the 
same day, to wit, January 30, 1914, on the steamship China, then and 
there lying and being in the port of San Francisco, in the state and 
Northern district of California, prepared seven skins or bladders con- 
taining 14 pounds of opium prepared for smoking purposes, which said 
opium had theretofore been brought into the United States from some 
foreign port or place to the grand jurors unknown, contrary to law, 
for the purpose of causing the same to be delivered to the said Jung 
Quey, alias Sam Kee; that in f urther furtherance of the said con- 
spiracy, and to effect and accomplish its object, the said Li Cheung and 
Yik Fat on the same day, to wit, January 30, 1914, on the steamship 
China, then and there lying and being in the port of San Francisco, in 
222 F.— 49 
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the state and Northern district of California, then and there delivered 
seven skins or bladders containing 14 pounds of opium prepared for 
smoking purposes to one H. Matthaei, a quartermaster on said steam- 
ship China, for the purpose of having the said opium delivered to said 
Jung Quey, alias Sam Kee; that in further furtherance of the said 
conspiracy, and to effect and accomplish the object thereof, the said 
Mon Hing and Jt Yee, on the 31st day of January, 1914, at the city 
and county of San Francisco, in the state and Northern district of Cal- 
ifornia, received seven skins or bladders containing 14 pounds of 
opium prepared for smoking purposes, vvhich said opium had thereto- 
fore been brought into the United States from some foreign port or 
place to the grand jurors unknown, contrary to law, by the said Li 
Cheung and Yik Fat — against the peace and dignity of the United 
States, and contrary to its statute in such case made and provided. 

The défendants questioned the suffkiency of the indictment by de- 
murrer, which being overruled, they pleaded not guilty, and the case 
came on for trial, resulting in an acquittai of ail of the défendants on 
the first count, and an acquittai of the défendant Yik Fat on the second 
count, and a disagreement of the jury as to the other défendants upon 
the second count of the indictment. Those défendants subsequently 
came on for a second trial on the second count, upon which second 
trial they appear to hâve interposed "pleas of former acquittai" as to 
each of them, and that trial resulted in this verdict : 

"We, the jury, flud Jung Quey, Li Cheung, Mon Hing, and Jt Yee, the de- 
fendants at bar, guilty on the second count of the indictment herein. 

"John G. Barker, Foreman." 
"We, the jury, find for the défendants at the bar upon their pleas of for- 
mer acquittai of the offenses charged in the first count of, the indictment. 

"John G. Barker, Foreman." 
"We, the jury, find for each of the défendants at the bar upon his pleas of 
former acquittai of conspiracy with ïik Fat alone. 

"John G. Barker, Foreman." 

Upon that verdict, judgment was entered against the plaintiffs in 
error upon the second count of the indictment. 

[1] It is hère contended on their behalf that the second count fails 
to allège a conspiracy to do any unlawf ul act, that none of the overt acts 
are therein alleged to hâve been knowingly and fraudulently done, and 
that there is no overt act alleged as to the défendant Jung Quey. The 
second count expressly allèges that the présent plaintiffs in error and 
Yik Fat did willfully, unlawf ully, and feloniously conspire and agrée 
together and with divers other persons to the grand jurors unknown — 

"to willfully, fraudulently, and knowingly receive and conceal seven skins or 
bladders containing 14 pounds of opium prepared for smoking purposes, which, 
as they, the said Jung Quey, alias Sam Kee, Li Cheung, Yik Fat, Mon Hing, 
and Jt Yee, then and there knew, had been imported into the United States 
contrary to law." 

It is perfectly clear that such agreement, if so entered into, was in 
direct violation of the act of Congress above set out. And as the overt 
■acts are alleged to hâve been committed in pursuance of the alleged 
conspiracy, and to effect and accomplish its object, necessarily, if com- 
mitted, they were knowingly, unlawfully, and feloniously committed. 
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[2] That the overt act of one conspirator is the act of ail does not 
admit of question, nor that the commission of one such overt act is 
ail that is required to complète the offense. There is no merit in the 
demurrer, and it was properly overruled. 

[3] The bill of exceptions shows that on the first trial of the défend- 
ants four talesmen were peremptorily challenged by them, and their 
names were thereupon restored to the jury box of the court, and that 
upon the impanelment of a jury for the second trial the names of those 
four were again called among the first twelve drawn from the'box for 
examination as to their qualifications to serve as jurors upon the second 
trial; that the défendants again peremptorily challenged three of the 
four, but the fourth was not challenged, and was sworn and impaneled 
as a juror before the défendants had exhausted their peremptory 
challenges. There is nothing in the record to show that that juror was 
in any respect disqualified, and his acceptance by the défendants under 
the circumstances stated is a sufficient answer to their présent objection 
that he was upon the jury. 

[4] On the trial a witness — one Belden— was called on behalf of 
the défendants and testified that the gênerai réputation of the défendant 
Jung Quey was good, and on cross-examination was questioned and 
answered as f ollows : 

"Q. I will ask you if it is not a fact that he was in the opium business in 
Nevada? 

"Mr. Cook: Objected to, and I assign it as a prejudicial error on the par», 
of the district attorney. 

"A. I never heard of it ; I never heard of his connections with opium at ail 

"Q. Is it not a part of his réputation that opium lias been found in his roo»> 
time and time again? 

"Mr. Cook: The same objection. 

"A. Never. 

"Q. Is it not a part of his gênerai réputation that he has sent for customy 
inspectors and other people, and tried to enter into unlawful combination with 
them for the purpose of getting opium? 

"A. I never heard of it. I hâve known of his réputation from his associa- 
tions from his connections with my father-in-law in Nevada, in the railroad 
business furnishing contract labor. My father is gênerai superintendent of 
the Southern Pacific Railroad, and I believe Jung Quey furnishes Chinese 
labor to the railroad. I never heard anything against his réputation." 

[5] Where a witness testifies to the good réputation of a party, he 
may be properly asked on cross-examination whether he has ever heard 
ifi the person in question has been accused of doing acts wholly incon- 
sistent with the character which he has attributed to him. People v. 
Gordan, 103 Cal. 573, 37 Pac. 534; People v. Mayes, 113 Cal. 624, 45 
Pac. 860; People v. Perry, 144 Cal. 750, 78 Pac. 284. While the form 
of the questions propounded to the witness in this case was, we think, 
objectionable, we do not think they justify a reversai of the judgment, 
especially in view of the fact that the answers of the witness were fa- 
vorable to the défendant. 

[6] An instruction requested by the défendants to be given to the 
jury, and which the court refused, to which action an exception was 
taken and is hère assigned as error, is as follows : 

"I instruct you that, if you find from the évidence that the quartermaster, 
Matthaei, took any opium prepared for smoking purposes from the steamship 
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China on January 30, 1914, while she was In the port of San Francisco, and 
that he did so with-the permission of the government, through its duly author- 
ized offlcers, then I instruct you that such opium was not belng unlawfully 
transported after its importation, and the receipt of such opium by any 
person thereafter, by any person, from said quartermaster, was not an un- 
lawful act, and therefore cannot be considered by you as an unlawful act 
done in pursuance of the conspiracy, as alleged in the indictment, and such 
testimony cannot be considered by you as establishing in any degree the 
guilt of any of the défendants of the conspiracy as alleged in the indictment." 

The cdrrectness of the ruling of the trial court in respect to that 
matter may be sufficiently shown by a référence to the case of Grimm 
v. United States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550, where 
a post office inspecter, Robert W. McAfee, sent through the post office 
certain letters to fictitious persons. The court there said : 

"That McAfee was and had been for years a post office inspector in the 
employ of the TJnited States, and at the same time an agent of the Western 
Society for the Suppression of Vice; that for sortie reasons not disclosed by 
the évidence McAfee suspected that défendant was engaged in the business of 
dealing in obscène pictures, and took this method of securing évidence thereof ; 
that after receiving the letters written by défendant, he, in name of Huntress 
and Waters, wrote for a supply of the pictures, and received from défendant 
packages of pictures which were conceded to be obscène. Upon thèse facts it 
is insisted that the conviction cannot be sustained, because the letters of de- 
fendant were deposited in the mails at the instance of the government, and 
through the solicitation of one of its officers; that they were directed and 
mailed to fictitious persons ; that no intent can be imputed to défendant to 
convey information to other than the persons named in the letters sent by 
him ; and that, as they were fictitious persons, there could in law be no intent 
to give information to any one. This objection was properly overruled by the 
trial court. There has been much discussion as to the relations of détectives 
to crime, and counsel for défendant relies upon the cases of United States v. 
Whittier, 5 Dill. 35 [Fed. Cas. No. 16,688], United States v. Matthews [C. C] 
35 Fed. 890 [1 L. R. A. 104,], United States v. Adams [D. C] 59 Fed. 674, 
and Saunders v. People, 38 Mich. 218, in support of the contention that no 
conviction can be sustained under the facts in this case. It is unnecessary 
to review thèse cases, and it is enough to say that we do not think they war- 
rant the contention of counsel. It does not appear that it was the purpose of 
the post office inspector to induce or solicit the commission of a crime, but it 
was to ascertain whether the défendant was engaged in an unlawful business. 
The mère facts that the letters were written under an assumed name, and 
that he was a government officiai — a détective, he may be called — do not of 
themselves constitute a défense to the crime actually committed. The officiai, 
suspecting that the défendant was engaged in a business offensive to good 
morals, sought information direct î y from him, and the défendant, responding 
thereto, violated a law of the United States by using the mails to convey such 
information, and he cannot plead in défense that he would not hâve violated 
the law if inquiry had not been made of him by such government officiai. 
The authorities in support of this proposition are many and well considered." 

See, also, Andrews v. United States, 162 U. S. 420, 16 Sup. Ct. 798, 
40 L. Ed. 1023. 

The charge of the court below presented the case to the jury fully 
and fairly, and we discover in the record no error for which a reversai 
of its judgment would be justified. 

The judgment is affirmed. 
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GLASS v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit May 3, 1915.) 

No. 2485. 

1. Indictment and Information <S=>125 — Duplicity — Mailing Mattbe CON- 

CERNING LOTTEBIES. 

An indictment alleging that défendants "deposited and caused to be 
deposited in the post office" mailing matter concerning lotteries is not 
duplicitous as charging two separate crimes. 

[Ed. Note.— For other cases, see Indictment and Information, Cent 
Dig. §§ 334-400; Dec. Dig. <§=» 125.] 

2. Post Office @=>48 — Offenses Against Postal Laws — Indictment — Suf- 

ficiency. 

An indictment alleging in varions counts that défendants, who platted 
land into lots of varying size and value, and improved a few, and of- 
fered ail for sale at a uniform price of $130 each, while each unim- 
proved lot was worth from $4 to $10, while tîie few 1 lots improved by 
buildings were valuable, willfully, knowingly, unlawfully, and feloniously 
deposited in the post office matter concerning the plan and in further- 
ance thereof, is good as to each count either under Rev. St. § 3894, or 
Cr. Code, § 213 (Comp. St 1913, § 10383), punishing the depositing in 
the mails of matter concerning any lottery or gift enterprise. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. §§ 67-80 ; Dec. 
Dig. <®=48. 

Nonmailable matter, see notes to Timmons v. United States, 30 C. C. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.] 

3. Criminal Law @=>1177 — Appeal — Habmless Eebok — Mailing Matter 

Concerning Lotteries — Punishment. 

Where accused, convicted of mailing matter concerning a lottery under 
an indictment good either under Piev. St. § 3S94, or Cr. Code, § 213, was 
sentenced to imprisonment and nned within the limits preseribed by 
section 3894, while section 213 authorized a more severe punishment, he 
could not complain of the extent of the punishment. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 3183- 
3189; Dec. Dig. <3=>1177.] 

4. Indictment and Information ®=»99 — Référence from One Count to An- 

OTHER. 

Where the flrst count of an indictment sets out a lottery scheme of 
défendants, charged with mailing matter concerning a lottery, suDse- 
quent counts charging the mailing of matter in furtherance of the scheme 
may refer to the scheme set out in the flrst count. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §§ 270, 270% ; Dec. Dig. @=>99.] 

6. Indictment and Information <§=>129 — Joinder of Offenses — Statutoby 
Provisions. 

Under Eev. St. § 1024, providing that, where there are several charges 
against any person for the same act or for two or more acts connected 
together, the whole may be joined in one indictment in separate counts, 
acts charged against défendant, based on their mailing matter concerning 
a lottery scheme or any promotion thereof, may be joined in one indict- 
ment in separate counts. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
§§ 414-418; Dec. Dig. «=129.] 

£es>For other cases see same toplc & KEY-NUMBE1Î in ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

R. E. Glass and another were convicted of crime, and R. E. Glass 
brings error. Affirmed. 

The plaintiff in error and one W. A. Rldgway were jointly indicted in an in- 
dictment containing ten counts, the flrst, second, third, fourth, and seventh of 
■winch are as follows: 

"That heretofore, to wit, on or about the 13th day of April, 1909, one W. A. 
Ridgway and one R. E'. Glass, at the city of Seattle, county of Klng, state of 
Washington, within the Western District of Washington, and within the juris- 
diction of this court, then and there being, did then and there willfully, 
knowingly, unlawfully, and feloniously deposit and cause to be deposited in 
the post office of the United States of America, at said city of Seattle, to be 
sent and delivered by the post office establishment of the United States, a 
certain circular concerning a certain scheme dépendent upon lot or chance, 
then and there being operated and conducted within the Western District of 
Washington by a certain corporation called 'Jovita Land Company,' and which 
said circular was then and there intended for the purpose of promoting, aid- 
ing, and furthering the carrying on of the business of said scheme, and which 
said circular, so far as can be represented and set forth herein, and omitting 
therefrom certain pictures and designs, was as follows: 

" 'Jovita's Twelve Houses. 
" 'Attractive Houses Now Being Built for Twelve Fortunate Lot Buyers. 

" 'Few suburban homes in the Sound country are the equal of Jovita's mag- 
niflcent $10,000 house, interior views of which are shown herewith. It was 
built without regard to cost and contains every modem convenience. 

" "There are 12 commodious rooms, and an 8-foot basement extends beneath 
the entire house. In every bedroom are marble stationary washstands. The 
plumbing is complète in ail respects, and the water pressure is ample. 

" 'Bookcases and sideboards are built in. A number of the bedroom closets 
are as large as ordinary rooms. The ballroom on the second floor is big 
enough for pretentious private dances. The pantry and kitchen arrangements 
are perfect. There is even an automatic fuel lift from the basement. 

" 'This house, together with two acres of ground, is being sold for $130. 
So are the eleven other brand-new houses now in course of construction, each 
on a specially sightly lot. Several of the new houses are already completed, 
and ail will be finished this surnmer. Each one of them is a désirable rési- 
dence, suitable for the requirements of people of taste. 

" 'The company is spending over $30,000 on improvements at Jovita, and ail 
visitors wax enthusiastic over what is being accomplished. Jovita is unques- 
tionably the most attractive suburb between Seattle and Tacoma. It is uot 
remarkable under the circumstances that the sale of Jovita lots is beating 
ail records, and it will be only a short time until every one of them is on 
contract. 

" 'Jovita Land Co. 
" 'Offices: 
" 'Seattle, Wash. St. Paul, Minn. 

" 'Tacoma, Wash. Butte, Mont. 

" 'Chicago Fargo, No. Dakota. 

" 'Minneapolis, Minn. Missoula, Mont 

" 'Main Office, 219-220 Epier Block, Seattle, Wash." 

"And which said circular was contained In a certain sealed envelope, then 
and there addressed and directed as follows, to wit: 

" 'Carrie M. Buck, 

" '212 S. Washington St, 
" 'Centralia, Wash.' 
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"And upon said envelope in the upper left-hand corner tbereof, among other 
things, appeared the words and figures: 

" 'Eeturn in five days to 

" 'Jovita Land Co. 

" 'Main Office: 

" '219-220 Epier Block, 

" 'Seattle, Washington.' 

"And which said scheme hereinbefore referred to was as follows: That the 
said W. A. Ridgway and R. E. Glass should aequire in the name of the Jovita 
Land Company, a corporation, certain vacant, unimproved lands within King 
county, in the Western District of Washington, which they should plat and 
cause to be platted into lots and blocks under the name of Jovita, which said 
lots should be of différent and unequal values ; and it was further a part of 
said scheme to build houses of différent values upon 12 of said lots, thereby 
rendering said lots of more value than the other lots which were unimproved 
by buildings of any kind ; and it was a part of said plan of said défendants 
to offer said lots for sale to persons throughout the United States and to enter 
into contracts with said purchasers, whereby said lots were to be sold to 
them for the sum of $130 each, but at the time of such sale the lot or lots ao 
purchased should not be identified, but, after ail of said lots were so sold 
and contracted to be sold, a drawing should be had by which said lots should 
be parceled out to each purchaser by lot and chance, which said drawing was 
to be conducted on said property under the supervision of said W. A. Ridgway 
and R. E. Glass and their agents and employés, and that, after said drawing, a 
deed or deeds should be issued to each purchaser conveying to him the lot 
or lots so drawn by him, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the United States of 
America." 

"Count II. 

"And the grand jurors aforesaid, upon their oaths aforesaid, do further 
présent: That heretofore, to wit, on or about the 12th day of June, 1909, 
one W. A. Ridgway and one R. E. Glass, at the city of Seattle, county of King, 
state of Washington, within the Western District of Washington, and within 
the jurisdiction of this court, then and there being, did then and there will- 
fully, knowingly, unlawfully, and feloniously deposit and cause to be deposited 
in the post office of the United States of America, at said city of Seattle, to be 
sent and delivered by the post office establishment of the United States, a 
certain letter concerning a certain scheme dépendent upon lot or chance, then 
and there being operated and conducted within the Western District of Wash- 
ington by a certain corporation called 'Jovita Land Company,' and which said 
letter was then and there intended for the purpose of promoting, aiding, and 
furthering the carrying on of the business of said scheme, and which said 
letter, omitting the letter head, was in words and figures as follows: 

" 'Payment No. 4. „ . SGatUe) Wash . 

" 'M Carrie M.' Buck, 212 S. Washington Ave., Centralia, Wash.: The 

next monthiy payment of ten dollars on your Jovita lot will be due on June 
16th, 1909, and is payable at our main office, 219 Lpler Block, Seattle, Wash. 
Kindly remit by check, post office money order or express money order. 

" 'Y ours truly, Jovita Land Company.' 

"And which said letter was contained in a certain sealed envelope, then 
and there addressed and directed as follows, to wit: 

" 'M Carrie M. Buck, 

"'212 S. Washington Ave., 
" 'Centralia, Wash.' 

"And upon said envelope in the upper left-hand corner thereof, among other 
thlngs, appeared the words and figures: 

" 'Return in rive days to 

" 'Jovita Land Co., 

"'219-220 Epier Block, Seattle, Washington.' 
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"And which aaid scheme was the scheme hereinbefore descrlbed in the flrst 
count of this indictment, commencing with the words 'that the said W. A. 
Ridgway and R. E. Glass sliould acquire,' in Unes 19 and 20, on page 3, to and 
including the words 'conveying to him the lot or lots so drawn by hlm,' in 
Unes 11 and 12, on page 4, of said flrst count, and said flrst count within the 
limits aforesaid is herewith repeated and incorporated in this second count, 
contrary to the form of the statute in sucb case made and provided, and 
against the peace and dignity of the United States of America." 

"Count III. 

"And the grand jurors aforesaid, upon thelr oaths aforesaid, do further 
présent: That heretofore, to wit, on the 2d day of May, 1910, one W. A. Ridg- 
way and one R. E. Glass, at the city of Seattle, county of King, state of Wash- 
ington, within the Western District of Washington, and within the jurisdic- 
tion of this court, then and there being, did then and there willfully, know- 
irigly, unlawfully, and feloniously deposit and cause to be deposited in the 
post oflice of the United States of America, at said city of Seattle, to be sent 
and delivered by the post office establishment of the United States, a certain 
letter and receipt concerning a certain scheme dépendent upon lot or chance, 
then and there being operated and conducted within the Western District of 
Washington by a certain corporation called 'Jovita Land Company,' and 
which said letter and receipt were thèn and there intended for the purpose of 
promoting, aiding, and furthering the carrying on of the business of said 
scheme, and which said letter, omitting the letter head, was in words and 
figures as follows: .. .g eatt i e) wash., May 2, 1910. 

"'Mr. Ira C. Luman, Centralia, Washington — Dear Sir: Herewith please 
find our Final Clearance Receipt No. 1066 in return for your remittance of 
$10.00 covering last payment on your Jovita lot. Thanking you, we are, 

" 'Yours very truly, Jovita Land Company, 

" 'Dict. EP/MP. By E. L. P.' 

"And which receipt, as near as the same can be set out in this indictment, 
vras in words and figures as follows: 

" 'Original. 

" 'Jovita Land Co. 

•"Main Office: 219-220 Epier Block, 

" 'Seattle, Washington. 

" 'Final Clearance Receipt. 

" 'This is to certify that we hâve received from Ira C Luman, Centralia, 
Wash., one hundred and thirty dollars ($130.00) In full payment for one lot 
in Jovita, King county, Washington, situated between Seattle and Tacoma on 
the Puget Sound Electric Ry. Interurban, as purchased by him upon the terms 
and conditions set forth in his application to purchase same. 

"'[Signed] Jovita Land Co., 
" 'No. 1066 May 2, 1910, 190 By R. E. Glass, Manager. 

" 'R.' 

"And which said scheme was the scheme hereinbefore described in the 
first count of this indictment, commencing with the words 'that the said 
W. A. Ridgway and R. El Glass should acquire,' in lines 19 and 20, on 
page 3, to and including the words 'conveying to him the lot or lots so drawn 
by him,' in lines 11 and 12, on page 4, of said nrst count, and said flrst 
count within the limite aforesaid is herewith repeated and incorporated in 
this third count, contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the United States of America." 

"Count IV. 

"And the grand jurors aforesaid, upon their onths aforesaid, do further 

présent: That heretofore, to wit, on or about the 23d day of June, 1910, 

one W. A. Ridgway and one R. E. Glass, at the city of Seattle, county of 

King, state of Washington, within the Western District of Washington, and 
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withln the Jurisdiction of this court, then and there being, did then and 
there willfully, knowingly, unlawfully, and felonlously deposit and cause 
to be deposited in the post office of the United States of America, at said 
city of Seattle, to be sent and deliveredr by the post office establishment, of 
the United States, a certain letter concerning a certain scheme dépendent 
upon lot or chance, then and there being operated and conducted withln the 
Western District of Washington by a certain corporation called 'Jovita Land 
Company,' and which said letter was then and there intended for the pur- 
pose of promoting, aiding, and furthering the carrying on of the business of 
said scheme, and which said letter, omitting the letter head, was in words 

and figures as follows : ,. ,„ ... „. , T „„ ,„,. 

" 'Seattle, Wash., June 20, 1910. 

" 'Dear Sir or Madam : The représentative of Jovita lot buyers from your 

locality who is to attend the lot buyers meeting at Jovita, Wash., July 1, 

1910 > is " 'Geo. D. James, 607 Walnut St 

" 'Herewith you will flnd a proxy form. You may fill out the proxy and 
sign it in favor of the above-named représentative if you are personally un- 
able to attend the meeting. Hand or mail it to him. 

" 'Yours very truly, Jovita Land Co.' 

"And which said letter was cotftained in a certain sealed envelope, then 
and there addressed and directed as follows, to wit: 

" 'Mr. Ira C. Luman, 
" 'Centralia, Wash.' 

"And upon said envelope in the upper left-hand corner thereof, among ota- 
er things, appeared the words and figures : 

"'Jovita Land Co. 

•' 'Main Office : 219-220 Epier Block, 

" 'Seattle, Wash.' 

"And which said scheme was the s«heme hereinbefore described in the 
first count of this indictment, commencing with the words 'that the said 
W. A. Ridgway and R. E. Glass should acquire,' in lines 19 and 20, on page 
3, to and including the words 'conveying to him the lot or lots so drawn by 
him,' in lines 11 and 12, on page 4, of said first count, and said first count 
within the limits aforesaid is herewith repeated and incorporated in this 
fourth count, contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the United States of America." 

"Count VII. 

"And the grand jurors aforesaid, upon their oaths aforesaid, do further pré- 
sent: That heretofore, to wit, on or about the 23d day of October, 1909, one 
W. A. Ridgway and one R. E. Glass, at the city of Seattle, county of King, 
state of Washington, within the Western District of Washington, and within 
the jurisdiction of this court, then and there being, did then and there will- 
fully. knowingly, unlawfully, and feloniously deposit and cause to be deposited 
in the post office of the United States of America, at said city of Seattle, to 
be sent and delivered by the post office establishment of the United States, a 
certain letter concerning a certain scheme dépendent upon lot or chance, then 
and there being operated and conducted within the Western District of Wash- 
ington, by a certain corporation called 'Jovita Land Company,' and which said 
letter was then and there intended for the purpose of promoting, aiding, and 
furthering the carrying on of the business of said scheme, and which said 
letter, omitting the letter head, was in words and figures as follows: 

"'Seattle, Wash., Oct. 23, 1909. 
" 'Messrs. Geo. Speicher & H. Giesy, Menlo, Wash. — Dear Sirs: Your valueâ 
application of Oct. 21st and first payment of $10.00 of a lot in Jovita has been 
duly received at this office through Mr. V. M. Bullard. We will mail ail com- 
munications regarding same to you c/o Mr. R. V. McCash, according to instruc- 
tions from Mr. Bullard. The unusual advantages afforded at Jovita hâve 
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undoubtedly been explained to you, but we might add that a better real estate 
proposition îs not being offered anywhere in this Sound country for the amount 
of money involved, and the improvements we are putting on this property are 
increasing its value every day. We hâve a large force of men at work at the 
présent time and are niaking rapid progress with our improvements. 

" 'Tours very truly, Jovita Land Company, 

Dict. E/P. ' By B. P.' 

"And whlch said scheme was the scheme herelnbefore described in the flrst 
count of this indictment, commencing with the words 'that the said W. A. 
Ridgway and R. E. Glass should acquire,' in Unes 19 and 20, on page 3, to and 
including the words 'conveying to him the lot or lots so drawn by him,' in 
lines 11 and 12, on page 4, of said flrst count, and said first count within the 
llmits aforesaid is herewlth repeated and incorporated in this seventh count, 
contrary to the form of the statute In such case made and provided, and 
agalnst the peace and dignity of the United States of America." 

It was with respect to counts 2, 3, 4, and 7 only of the indictment that the 
government introduced évidence on the trial, resulting in the conviction of 
each of the défendants under those counts — the judgment against Glass, the 
plaintiff in error hère, being that he be "imprisoned in the King county jall, 
or in such other place as may be hereafter provided for the imprisonment of 
offenders against the laws of the United States, for the terni of 60 days on 
each count, each sentence to run concurrently in ail counts, at hard labor, 
from and after this date, and that he pay a fine of $300 on each count, total- 
ing $1,200, and that exécution issue therefor, and that he be further imprisoned 
in the said King county jail until such fine is paid, or until he shall be other- 
wise discharged by due process of law." 

The offenses charged in the first and fifth counts of the indictment were 
held by the court below to be barred by the statute of limitations, and, as re- 
spects counts 6, 8, and 9, the government introduced no testimony, and the 
verdict was accordingly in fâvor of the défendants under them. 

The bill of exceptions shows that in the latter part of 1908 Ridgway and 
Glass caused the Jovita Land Company to be incorporated, of which the former 
became président and the latter secretary and treasurer, and which corporation 
they dominated and controlled. To it they caused to be conveyed a tract of 
land of about 500 acres in extent, and had it platted into lots and block ; there 
being 2,713 lots, ranging in size from 40 by 120 feet to 2^ acres. The Com- 
pany proceeded to improve the property by clearing the land, building houses, 
grading streets, and building sidewalks, and ofEered it for sale, in part by 
means of circulars and letters sent through the United States mail by direction 
of Ridgway and Glass ; each undivided interest in the property being offered 
for the unlform price of $130, the sales made being evidenced by a written 
contract which did not specify any particular lot or lots, but stated "that, 
after ail the land had been sold, the purchasers or their représentatives should 
meet upon the property, and at that time the Jovita Land Company would dé- 
river to the purchasers or their représentatives deeds to ail the property so sold 
by tb? Jovita Land Company and purchased by the lot buyers, at which time 
the lot buyers could divide the property among themselves." Prior to July 4, 
1910, the land company caused notice to be glven to the lot buyers of the 
appointment of certain représentatives who woûld act for the contract holders 
and who were requested to meet on the day mentioned on the land of the 
company, and on that day a meeting was there had, at which were présent 
several hundred of such contract holders or their représentatives, to whom 
Ridgway announced that the land company was ready to turn over deeds to 
such trustées as they might sélect. Flve trustées were then thus chosen, to 
whom Ridgway then delivered "deeds to each and every lot or tract of the 
property sold," taking the receipt of such trustée therefor, which deeds, "cov- 
ering substantially ail of the 2,713 lots to be distributed, had prior to the draw- 
ing been prepared and signed and acknowledged by the défendant W. A. Ridg- 
way. Thèse deeds were executed in blank form as to the name of the grantee 
in each case. On the day of the drawing, many of thèse deeds so prepared 
were by the employés of the company at the time filled in and actually dis- 
tributed to the grantees selected by lot at the drawing, and thereafter from 
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Urne to time the remaintng number of deeds were sent tbrough the mails and 
distributed from the offices of the Company to the various and numerous al- 
leged purchasers In various parts of the district and surrounding country." 

Immediately after the deeds had been so delivered by Eidgway to the trus- 
tées, the latter "proceeded to divide the property among the purchasers by 
drawing lots therefor, in the following manner: The name of each purchaser 
had prior to the day of the drawing been written upon separate cards and 
placed in a box, which revolved upon an axis. Upon other cards had been 
written the description of each lot or tract of ground contained in the 500 
acres, known as 'Jovita,' and placed in another similar box; that is to say: 
If there were 2,713 lots sold, there were 2,713 names put in one box, and in 
another box there were placed 2,713 cards, on each of which was written the 
description of a lot. Thèse flve trustées then drew one name from one box 
and at the same time drew a card containing the description of a lot from the 
other box, and the purchaser whose name was drawn from one box was given 
a deed to the property described on the card drawn from the other box at 
the time his name was drawn." 

There was évidence given going to show that the appliances for such drawing 
were prepared and the drawing itself was made by direction of Ridgway and 
Glass, and there was évidence tending to show that what few cottages were 
built upon the few small lots could be built for from $600 to $1,000 eaçh, and 
that the 40-foot lots were not worth more than from $4 to $10 each, and that 
the acreage lots were not worth to exceed $75 per acre. 

F. E. Hammond, of Seattle, Wash., for plaintif! in error. 
Clay Allen, U. S. Atty., of Seattle, Wash., and G. P. Fishburne, 
Asst. U. S. Atty., ofi Tacoma, Wash., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). Section 3894 
of the Revised Statutes reads as f ollows : 

"No letter or circular concerning (Illégal) lotteries, so-called gift concerts, or 
other similar enterprises, offering prizes, or concerning schemes devised and 
intended to deceive and defraud the public for the purpose of obtaining money 
under false pretenses, shall be carried in the mail. Any person who shall 
knowingly deposit or send anything to be conveyed by mail in violation of 
this section shall be punishable by a fine of not more than flve hundred dollars 
nor less than one hundred dollars, with costs of prosecution." 

And section 213 of the Criminal Code, so far as applicable, is in thèse 
words : 

"No letter, package, postal card, or circular concerning any lottery, gift 
enterprise, or similar seheme offering prizes dépendent in whole or in part 
upon lot or chance, * * * shall be deposited in or carried by the mails 
of the United States, or be delivered by any postmaster or letter carrier. 
Whoever shall knowingly deposit or cause to be deposited, or shall knowingly 
send or cause to be sent, anything to be conveyed or delivered by mail in 
violation of the provisions of this section, or shall knowingly deliver or cause 
to be delivered by mail anything herein forbidden to be carried by mail, shall 
be flned not more than one thousand dollars, or imprisoned not more than two 
years, or both ; and for any subséquent offense shall be imprisoned not more 
than five years. * * * " 

It is contended on behalf of the plaintif! in error that counts 2 and 7 
of the indictment are based upon section 3894 of the Revised Statutes, 
and that counts 3 and 4 are based on section 213 of the Criminal Code; 
that the first-mentioned section defir.es a misdemeanor and the last a 
f elony ; and that a misdemeanor and a f elony cannot be included in the 
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same indictment, and therefore the demurrer to the indictment should 
hâve been sustained ; and further that each count is bad for duplicity 
in that, as the défendants thereto are charged with "depositing" and 
"causing to be deposited" the letters and circulars, "two separate crimes 
are charged" ; that it is not charged that the défendants knew the con- 
tents of the letters or circulars ; that it is not specifkally charged that 
the défendants "knew the letters were concerning a scheme offering 
prizes," and, as respecte counts 3 and 4, that the scheme alleged is not 
a scheme "similar to a lottery or gif t enterprise offering prizes dépend- 
ent upon lot or chance," nor is it alleged that the letters charged to 
hâve been deposited "concerned a scheme similar to a lottery offering 
prizes." 

[1-3] We see no merit in any of those contentions. Each of the 
counts is good under either of the sections of the statute that hâve 
been quoted. Whether section 3894 of the Revised Statutes is merged 
in section 213 of the Criminal Code (which latter is undoubtedly an 
enlargement of the provisions of the former statute) we are not called 
upon to décide in this case, for 'the reason that the punishment imposed 
upon the plaintiff in error is much less than that prescribed by the lat- 
ter statute. It is apparent that each of the counts in question was 
treated in the court below as being based upon section 3894 of the Re- 
vised Statutes, as the plaintiff in error was only sentenced to imprison- 
ment under each count for 60 days and a fine of $300, whereas the pun- 
ishment prescribed by section 213 of the Criminal Code is much heavier. 
The plaintiff in error, therefore, has no right to complain of the extent 
of the punishment. 

We say that each of the counts hère in question is good under either 
of the sections of thé statute quoted, for each of them allèges in effect 
that the instrument alleged to hâve been willfully, knowingly, unlaw- 
fully, and feloniously deposited by the défendants in the mail concern- 
ed a scheme dépendent upon lot or chance carried on through a corpora- 
tion organized and controlled by the défendants, and was intended to 
promote, aid, and further the said scheme, which scheme is specifically 
set out and shows upon its face that it was dépendent upon lot or 
chance, and was designed and calculated to deceive and defraud the 
unwary in an endeavor to obtain money from them under false pre- 
tenses. 

[4] Ail of the counts hère in question refer, as they properly may, 
to the scheme set out in the first count. Blitz v. United States, 153 
U. S. 308, 14 Sup. Ct. 924, 38 L. Ed. 725 ; Crain v. United States, 162 
U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097. The scheme so set out in 
effect offered prizes dépendent upon lot or chance, for, as has been 
shown, the various lots and parcels into which the land was divided 
were of grossly unequal values. Yet each purchaser was to and did 
pay precisely the same amount, $130. Those at least who paid $130 
each for the hundreds of lots that the évidence tended to show were 
only worth from $4 to $10 each doubtless had no more difficulty than 
hâve we in concluding that the very few lots upon which houses were 
built were indeed prizes to those who were lucky enough to draw them. 

[5] That ail of the acts charged against the défendants to the in- 
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dictment were connected together and concerned the same transaction, 
and were therefore of the same class of offenses, is clear, and that such 
acts and transactions may be included in the same indictment is ex- 
pressly provided by statute ; section 1024 of the Revised Statutes de- 
claring : 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connected together, or for 
two or more acts or transactions of the same class of crimes or offenses, which 
may be properly joined, instead of having several indictments the whole may 
be joined in one indictment in separate counts ; and if two or more indict- 
ments are found in such cases, the court may order them to be Consolidated." 

The judgment is affirmed. 



CONTINENTAL & COMMEBCIAL TRUST & SAVINGS BANK v. PACIFIC 

COAST PIPE CO. et al. 

(Circuit Court of Appeals, Ninth Circuit May 3, 1915.) 

No. 2452. 

1. Mechanics' Liens <§=>260 — Extinquishment— Right Conditionbd by 

Limitation. 

The provision of Rev. Codes Idaho, § 5118, relating to méchantes' liens, 
that "no lien provided for in this chapter binds any building, mining claim, 
Improvement or structure for a longer period than six months after the 
claim has been filed, unless proceedings be commenced in a proper court 
within that Urne to enforce such lien," makes the remedy a part of the 
right created. The limitation prescribed conditions the right ; and, unless 
suit is brought within the time limited, the lien itself ceases to exist. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 456, 
458-468; Dec. Dig. <§=»260. 

Continuance or revival of Mechanic's Lien, see note to Westinghouse 
Air Brake Co. v. Kansas City Southern Ry. Co., 71 C. C. A. 17J 

2. Mechanics' Liens <S=>260 — Extinquishment — Lienholders Not Joined 

IN FOBECLOSUBE SUIT— STATUTORY LIMITATION. 

The statute does not prescribe in terms who shall be made parties to 
such suit, but it necessarily means that it* must be brought against ail 
whose rights, estâtes, or interests are claimed to be adverse and sub- 
ordinate ; otherwise they are not affected by . it, and as to them the lien 
ceases to be effective after the expiration of the six-month limitation pe- 
riod. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §§ 456, 
458-468; Dec. Dig. <S=»260.] 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit in equity by the Continental & Commercial Trust & Savings 
Bank, trustée, against the Kings Hill Irrigation & Power Company 
and others. From a decree denying its right to a mechanic's lien as 
against complainant, the défendant Pacific Coast Pipe Company ap- 
peals. Affirmed. 

March 30, 1904, under and pursuant to the provisions of certain acts of 
Congress authorizing the same, the Secretary of the Interior, for and on be- 
half of the United States, entered into an agreement with the Governor of 
the state of Idaho, acting in its behalf, concerning certain specifled tracts of 

<3=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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désert land, aggregating 17,666.72 acres, situate within the state of Idaho, 
which that state proposed should be irrigated and reclaimed in accordance 
with the plan therein exhibited (including the source of the water to be used 
for the purpose), by which agreement the United States agreed to "donate, 
grant, and patent to said state or to its assigns, free fron^cost of survey or 
priée, any particular tract or tracts of said lands whenever an ample supply 
of water is actually furnished in a substantial ditch or canal, or by artesian 
wells or réservoirs, to reclaim the same in accordance with the provisions of 
said acts of Congress, and with the régulations issued thereunder, and with 
the ternis of this contract, at any tirue within ten years from the date of 
approval of the said map of the lands." 

Among the various provisions and conditions specified in the agreement are 
the following : "It is f urther understood and agreed that said state shall hâve 
full power, right, and authority to enact such laws, and from time to time 
make and enter into such contracts and agreements, and to create and assume 
such obligations in relation to and concerning said lands as may be necessary 
to induce and cause such irrigation and réclamation thereof as is required by 
this contract and the said acts of Congress; but no such law, contract, or 
obligation shall in any way bind or obligate the Lnited States to do or per- 
forai any act uot clearly directed and set forth in this contract and said acts 
of Congress, and then only after the requireinents of said acts and contract 
hâve been fully complied with. * * * It is further understood and agreed 
that as soon as an ample supply of water is actually furnished in a substan- 
tial ditch or canal, or by artesian wells or réservoirs, to reclaim a particular 
tract or tracts of said lands, the said state, or its assigns, may make proof 
thereof under and according to such rules and régulations as may be pre- 
scribed therefor by the Secretary of the Interior, and as soon as such proof 
shall hâve been examined and found to be satisfactory, patents shall issue to 
said state, or to its assigns, for the tracts included in said proof." 

Subsequently the Glenns Ferry Land & Irrigation Company, the predecessor 
of the Kings Hill Irrigation & Power Company, undertook after application 
to and authority from the state of Idaho, the construction of an irrigation 
System to supply the said lands with water and thereby to reclaim them. In 
the exécution of that purpose certain water right contracts were entered into 
between the promoters of the irrigation project and the settlers upon the 
lands needing water, and subsequently, to wit, on the 2d day of November, 
.1908, the Kings Hill Irrigation & Power Company executed to the Continental 
& Commercial Trust & Savings Bank, as trustée, a mortgage to secure an 
issue of bonds of the Irrigation' & Power Company in the ainount of $500,- 
000, and on March 1, 1909, an amendment thereto covering, among other 
things, the said water bonds and certain shares of the capital stock of the 
Glenns Ferry Canal Company, Limited. The original mortgage was duly re- 
corded December 9, 1908, and the amendaient thereto was similarly recorded 
March 19, 1909, in the counties in which were situated the properties covered 
by those instruments. In the course of the construction of the irrigation 
system, and at the request of the Kings Hill Irrigation & Power Company, 
the Pipe Company, as an original \contractor, sold and delivered to the Irriga- 
tion & Power Company certain materials to be used, and which were actually 
used, in the construction and repair of the irrigation system, of the value of 
$12,363.24, which material was commenced to be furnished July 13, 1909, and 
was continued to be furnished to July 2, 1910. Not having been paid for, the 
Pipe Company flled a claim of lien in Elmore county, Idaho, August 4, 1910, 
and on August 5, 1910, in Owyhee county of the same state, being within 60 
days after the last material was furnished and the counties mentioned being 
the counties in which are situated the waterworks for which such material 
was so furnished. October 31, 1910, the Pipe Company commenced an action 
in one of the courts of Idaho for the enforcement.of its lien, making as sole 
défendant thereto the Kings Hill Irrigation & Power Company, and such 
proceedings were had in that case that the lien was foreclosed, and the prop- 
erty of the Irrigation Company on which the lien was asserted was acquired 
by the Pac'.Sc Coast Pipe Company through a master's deed prior to the trial 
of the prestnt suit in the court below, which last-mentioned suit was brought 
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December 28, 1912, by the Continental & Commercial Trust &iSavings Bank 
as trustée to foreclose its mortgage lien, to which suit were made parties dé- 
fendant, among others, the Kings Hill Irrigation & Power Company, the Glenns 
Ferry Canal Company, Limited, and the Pacific Coast Pipe Company. The 
bill in that suit alleged, among other things, the exécution of the mortgage 
and of the amendment thereto, and that bonds to the face value of $358,400 
were executed, certified by the trustée, and sold in accordance with the terms 
and conditions of the mortgage, and that the Irrigation & Power Company 
had failed to pay either the interest or principal thereof, and prayed judg- 
ment for such sum as should be found to be due the complainant, and that 
the same be declared a lien upon the mortgaged premises, and that the prop- 
erty be ordered sold to satisfy such. amount 

To the bill the Pacific Coast Pipe Company filed a separate answer and also 
filed a cross-bill, in which latter it alleged, among other things, that at the 
times therein stated the Kings Hill Irrigation & Power Company was the 
owner of a certain ditch, flume, and canal known as the "Kings Hill Canal," 
and the right of way therefor, located in Lincoln, Twin Falls, Owyhee, and 
Elmore county, in the state of Idaho, together with ail of its appurtenances ; 
that between July 13, 1909, and July 2, 1910, the cross-complainant, at the 
request of the Kings Hill Irrigation & Power Company, and as an original 
contracter, sold and delivered to the Irrigation & Power Company certain 
materials to be used, and which were actually used, in the construction and 
repair of the ditch, flume, and canal therein described, which material so fur- 
nished was of the reasonable value of $12,363.24; that after crediting the 
payments made thereon, there remained due from the Irrigation & Power 
Company to the Pipe Company therefor $10,071.33, with interest; that the 
cross-complainant completed the furnishing of such materials on July 2, 1910, 
and within the time allowed by the laws of the state of Idaho filed for record 
in the proper counties its claim of lien duly verified, which was recorded in 
EJlmore county August 4, and in Owyhee county August 5, 1910, a copy of 
which notice of lien was attached to the cross-complatnt ; that thereafter, to 
wit, October 31, 1910, and within the time allowed by the laws of Idaho, the 
cross-complainant commenced an action against the Kings Hill Irrigation & 
Power Company in the district court of Elmore county in the state, to 
enforce its said lien, in which action the Irrigation & Power Company 
appeared and procured the removal of tae action to the United States Cir- 
cuit Court for the District of Idaho, Southern Division, in which court 
judgment was duly entered in. favor of the Pipe Company on the 30th of 
December, 1911, establisbing the amount due the plaintUt in the action 
and adjndging it a lien "r.pon the ditch, tlume, cariai, and right of way, 
and ail the property of the said" Irrigation & Power Company described in 
the complaint in that action, being a part of the same property described in 
the bill of complaint in the présent suit. 

The cross-bill also set up the sale under that judgment of the property 
therein described, its nonredemption, and subséquent conveyance by the spé- 
cial master to the Pipe Company. It further alleged that on May 1, 1908, 
the Irrigation & Power Company entered into a contract with the state of 
Idaho, whereby it agreed to construct an irrigation System for the irrigation 
and réclamation of the lands already referred to, under and pursuant to the 
provisions of the said acts of Congress, specifically describing the said works, 
and alleging that the materials so sold and delivered by the cross-complainant 
to the Irrigation & Power Company were to be used, and were actually used, 
in the construction and completion of such work ; that the said works were 
constructed "over, along, across, and upon the public lands of the United 
States and lands of the state of Idaho, and the completion of such canals and 
other structures, comprising the main canal and distribution System of the 
works so to be constructed, was essential and necessary to the securing to 
said Kings Hill Irrigation & Power Company of a right, tâtle, or interest in 
and to such right of way; and this cross-complainant avers that said Kings 
Hill Irrigation & Power Company had and acquired no right, title, or interest 
whatsoever in and to said right of way prior to the furnishing by this cross- 
complainant of the materials hereinbefore in this cross-complaint leferred 



784 222 FEDERAL REPORTER 

to and thelr actual use In the construction and completion of the canals and 
works referred to, being the canals, structures, and irrigation works herein- 
before set out and described in this cross-complaint and in the original bill 
of complaint herein of the Continental & Commercial Trust & Savings Bank, 
as trustée." And "that its lien for the materials so furnished to be used, and 
which were actually used, in the said irrigation works and System, canals, 
pipe Unes, and other structures, as hereinbefore in this cross-complaint set 
out, was and is prior and superior to the lien of the trust deed and mortgage 
set out in said original bill of complaint in this action." 

To the cross-complaint the complainant in the présent suit flled an answer, 
in which, among other things, it denied that the Irrigation & Power Company 
had acquired no right to the right of way referred to in the cross-complaint 
prior to the furnishing by the Pipe Company of the materials mentioned and 
their actual use in the construction of the irrigation works, and denied that 
any lien of the cross-complainant for any materials so furnished to and used 
by the Irrigation & Power Company was or is prior or superior to the lien 
of the complainant's mortgage, but, on the contrary, allèges that any such 
lien of the cross-complainant is subséquent and inferior to the complainant's 
mortgage lien. 

It appears that the main canal of the irrigation System was completed prior 
to December 28, 1909, and that the Irrigation & Power Company had fur- 
nished water for irrigation during a part of the year 1909. Thereafter two 
branches of the System were constructed, in the construction of which the 
material furnished by the Pipe Company was used, one of them extending 
across the Snake river to Kings Hill, and the other a pumping System at what 
Is spoken of in the record as Tuana Gulch. 

N. M. Ruick, of Boise, Idaho, for appellant Pacific Coast Pipe Co. 

Levy Mayer and Charles L. Powell, both of Chicago, 111., Richards 
& Haga, of Boise, Idaho, and Mayer, Meyer, Austrian & Platt, of 
Chicago, 111., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The appel- 
lant contends that its lien was superior to that of the appellee's mort- 
gage and had not expired as to the latter at the time it filed its cross- 
bill to foreclose. The court below held against the appellant upon the 
last proposition, and if it was correct in that ruling, it will be unneces- 
sary for us, as it was for that court, to détermine which was the prior 
lien. 

[ 1 ] Mechanics' and materialmen's liens do not exist under the com- 
mon law, but are créatures of statute law only. Section 5110 of the 
Idaho Revised Codes gives to every person performing labor upon or 
furnishing materials to be used in the construction, altération, or re- 
pair of any mining claim, building, wharf, bridge, ditch, dyke, Hume, 
tunnel, fence, machinery, railroad, wagon road, aqueduct to create 
hydraulic power, or any other structure, a lien upon the same for work 
done or materials furnished. Section 5114 of the same statutes pro- 
vides that such liens are preferred to other incumbrances attaching 
subséquent to the time when the structure was commenced or the work 
done or materials furnished. Section 5115 requires that any person 
claiming such a lien shall, within the period therein prescribed, file in 
the office of the county recorder of the county in which the property 
is situated his verified claim therefor, stating certain prescribed facts, 
and section 5118 is as follows: 
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"No lien provided for in this chapter binds any building, mining claim, 
improveinent or structure for a longer period than six months after the claim 
has been flled, unless proceedings be commenced in a proper court within that 
time to enforce such lien; or, if a crédit be given, then six months after 
the expiration of such crédit; but no lien shall continue in force under this 
chapter for a longer period than two years from the time the work is com- 
pleted, or crédit given, unless proceedings to enforce the same shall hâve been 
commenced." 

The true construction of the first clause of the section just quoted is, 
we think, the controlling question in the case. As will be seen, it in 
effect expressly' déclares that no such lien given by the Idaho statute 
shall bind any structure to which it has attached for a longer period 
than six months after the claim has been filed, unless proceedings be 
commenced in a proper court within that time to enforce such lien. In 
other words, the remedy is by the statute made a part of the right 
created. It was so held in respect to an analogous statute, by the Su- 
prême Court in the case of The Harrisburg, 119 U. S. 199, 214, 7 
Sup. Ct. 140, 147, 30 L. Ed. 358. That was a suit in admiralty brought 
by the widow and child of one Rickards to recover damages for his 
death, caused by the alleged négligence of a schooner of which he was 
first officer. As no such suit could be maintained in the courts of the 
United States in the absence of an act of Congress or a statute of a 
state, the action depended wholly upon a statute of the state of Pénn- 
sylvania, which gave to the widow and child a cause of action' theref or, 
but in doing so expressly declared that "the action shall be brought 
within one year after the death and not thereafter." The Suprême 
Court in deciding the case expressly held : 

"The statutes create a new légal liability, with the right to a suit for its 
enforcement, provided the suit is brought within 12 months, and not other- 
wise. The time within which the suit must be brought opérâtes as a limita- 
tion of the liability itself as created, and not of the remedy alone. It is a 
condition attached to the right to sue at ail." 

The applicability of that décision of the Suprême Court to the facts 
of the présent case is not, we think, afîected by the subséquent décision 
of the same court in the case of Bear Lake Irrigation Co. v. Garland, 
164 U. S. 1, 17 Sup. Ct. 7, 41 h. Ed. 327. In that case there was a 
lien law of the state of Utah very similar to the statutory provisions of 
the state of Idaho, and there the question was, as it is hère, between 
one who claimed a lien for work done and a trust company which 
claimed a mortgage lien upon the same property, the work there having 
been commenced by the contractor prior to the exécution of the mort- 
gage, and the statute in force at the time of the exécution of the con- 
tract and of the commencement of the work requiring the claimant to 
commence an "action to enforce his lien within ninety days from the 
time when he filed his claim for a lien." Before the expiration of the 
90 days thus provided for, and, indeed, before the completion of the 
contractor's work or the filing of his claim of lien, the state of Utah 
passed, on the 12th day of March, 1890, another lien law, making pro- 
visions for the création and enforcement of such liens, section 21 of 
which provided that: 

"No lien claimed by virtue of this act shall hold the property longer than 
one year after filing the statement rirstly described in section 10, unless an 
222 F.— 50 
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action be commenced wlthin that time to enforce the same" (Laws 1890, 
e. 30) 

• — and containing a clause formally repealing the old act, the latter hav- 
ing been passed in 1888. Notwithstanding such repeal, the Suprême 
Court construed the new statute as a continuation of the old one, with 
the modifications as provided in the new act, saying (164 U. S. 11, 17 
Sup. Ct. 9, 41 L. Ed. 327) : 

"Upon coniparing the two acts of 1888 and 1890 together, it is seen that 
they both legislate upon the same subject, and in many cases the provisions 
of the two statutes are similar and almost identical. Although there is a 
formai repeal of the old by the new statute, still there never ho s been a mo- 
ment of time since the passage of the act of 1888 when thèse similar provi- 
sions hâve not been in force. Notwithstanding, therefore, this formai repeal, 
it is, as we think, entirely correct to say that the new act should be construed 
as a continuation of the old with the modification contained in the new act." 

And the court held that the 90 days allowed by the act of 1888 after 
the filing of the claim of lien, for the commencement of an action to 
enforce it, was extended by section 21 of the act of 1890 to one y car, 
and that as such extension became effective before the work in that 
case was completed and the claim of lien filed, suit for the labor lien 
claimed was not required to be commenced before the expiration of 
one year f rom the time of the filing of the claim, the court saying : 

"The two acts in question hère are of a similar nature, relating to the same 
gênerai subject-matter, and making provisions for the création and enforce- 
ment of mechanic's liens. The new act of 1890, although in ternis repealing 
the earlier act, is yet in truth, and for the reasons already given, a continua- 
tion of that act with the modifications as provided in the new one. One of 
those modifications is the extension of the time in which to commence the ac- 
tion to foreclose the lien after the filing of the statement which claims it. 
Where at the time of the passage of the new act the proposed lienor lias only 
entered upon the exécution of lus contract and has not yet completed the 
work under it, we think that at least as to him the provision enlarging the 
time in which to commence the action to foreclose the lien is applicable, and 
there is no rétroactive effect thereby given to that provision of the new act. ' 

"It may be asked what effect is given under this construction to the 
language of the proviso contained in section 32 of the act of 1890, already 
quoted. The answer is that the mère enlargement of the time in which to 
commence the action, at least in a case where the time had not yet arrived 
in which to file any statement of the plaintiff's claim for a lien, does not affect 
any right or remedy provided for in the old act. The right, as that term 
is used in the statute, consisted of the right of sale of the property in order, 
if necessary, to obtain payment of the money due the contractor. The rem- 
edy consisted of the taking of certain proceedings by which this sale was to 
be accomplislied. Prior to the arrivai of the time when one of thèse steps 
was to be taken, an altération of the statute by which the time to take that 
step might be enlarged was not an altération of the 'right' or of the 'rem- 
edy,' as those ternis are used in the statute, nor did it in any way affect 
either; it was siniply an altération of the mère procédure in the course of 
an employment of a remedy, the remedy itself remaining untouched or unaf- 
fected by such altération. In this case such an enlargement of time to com- 
mence an action was given before the time had arrived in which the action 
could hâve been commenced under the old statute. The new statute was pro- 
spective in its opération, even as applied to this case. Of course, if the new 
act had curtailed the time in which to bring the action, after the time had 
commenced to run under the old statute, totally différent considérations would 
spring up, and what was a mère altération of procédure, having really noth- 
ing to do with a remedy in the one case, might, in the other, most seriously 
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affect It, and hence corne within the proviso in question. TInder the facts of 
this case the right or remedy of the plaintiff was not touehed, or, in the lan- 
guage of the proviso, was not 'affected' by the enlargement of the time in 
which to commence the action, and therefore the proviso did not take the 
plaintifE's case out of the application of the section in the new act providing 
such enlarged time. 

"Under the construction given by us to the act of 1890, as a continuation 
of that of 1888, with modifications, the question as to which act the lien is 
claimed under is not specially material. In efiect, it is one act, and those 
labors, etc., which were performed before the passage of the act of 1890 
are added to those performed thereafter. The lien is really claimed by 
virtue of the fact that at the time when the contract was entered into 
the statute of Utah provided such a right or remedy, and although the ac- 
tion to foreclose the lien was commenced under the provisions of the act of 
1890, yet the right itself commenced under the old act That right is not 
affected by any provision of the new act, and although it is claimed that the 
right and the remedy must go together under the old act, as they are pre- 
served in the same language, yet, for the reasons already given, the time in 
which to commence the action is no part of the 'remedy' as that word v is used 
in the proviso, and an extension of that time may be provided for in thet new 
act without in any way affecting the right or remedy of the lienor where the 
facts are the same as in this case. 

"It may be assumed that where a statute créâtes a right not known to the 
common law, and provides a remedy for the enforcement of such right, and 
liinits the time within which the remedy must be pursued, the remedy in such 
case forms a part of the right, and must be pursued within the time pre- 
scribed, or else the right and remedy are both lost ; but it does not, there- 
fore, follow that the plaintiff's right to a lien and to maintain this action 
must be based solely upon the act of 1888. 

"We must bear in mind the position of the plaintiff when the act of 1890 
was passed. He had not tlien completed his contract, and could not there- 
fore file any statement of claim, nor could he commence any action. The 
particular time in which he would be allowed to commence his action (pro- 
vided a sufficient time in fact were given) was, under such circumstances, 
mère matter of procédure as distinguislied from remedy. The remedy would 
not thereby be altered, because the remedy consisted in fîling the statement 
and in commencing the action. The time in which to do either would be mat- 
ter of procédure only. Hence, when the act of 1890 was passed, which en- 
larged the time in which to commence the action already provided for, such 
enlargement did not affect any right or remedy of the plaintiff. It did not 
affect either, because the provision applied only to procédure and not to 
right or remedy, and therefore the plaintiff could avail himself of the time 
given him by the act of 1890 in which to commence his action as one of the 
steps in procédure by which the remedy for a violation of the contract by the 
enforcement of foreclosure of the lien would be accomplished. 

"We conclude that the lien of the plaintiff was valid and superior to the 
mortgage of the Mortgage Trust Company." 

There has been no modification of the Idaho statute expressly de- 
claring that no mechanic's or materialman's lien shall bind any prop- 
erty for a longer period than six months after the claim has been filed, 
unless proceedings be commenced in a proper court within that time to 
enforce such lien, or if a crédit be given, then within six months after 
the expiration of such crédit, nor for a longer period than two years 
from the time that the work is completed or crédit given, unless pro- 
ceedings to enforce the same shall hâve been commenced. 

Under similar statutes the Suprême Courts of several of the states 
hâve held that the time specified for the commencement of action for 
the enforcement of such liens enters into and is a part of the right of 
lien. See Davis v. Bartz, 65 Wash. 395, 118 Pac. 334; Dunphy v. 
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Riddle, 86 111. 22; Crowl v. Nagle, 86 111. 437; McGraw v. Bayard, 
96 111. 146; Smith v. Hurd, 50 Minn. 503, 52 N. W. 922, 36 Am. St. 
Rep. 661 ; Falconer v. Cochran, 68 Minn. 405, 71 N. W. 386; Hokan- 
son v. Gunderson, 54 Minn. 499, 56 N. W. 172, 40 Am. St. Rep. 354; 
Deming-Colborn, etc., v. Union Nat, etc., 151 Ind. 463, 51 N. E. 936; 
Union Nat, etc., v. Helberg, 152 Ind. 139, 51 N. E. 916; Stoermer 
v. People's Savings Bk., 152 Ind. 104, 52 N. E. 606; Green v. San- 
ford, 34 Neb. 363, 51 N. W. 967; Ballard v. Thompson, 40 Neb. 529, 
58 N. W. 1133 ; Jaicks v. Sullivan, 126 Mo. 177, 30 S. W. 890; Badger 
L. Co. v. Staley, 141 Mo. App. 295,125 S. W. 779. 

Décisions based upon statutes which do not make the requirements 
in respect to the time of the commencement of suit a part of the right 
to the lien claimed are inapplicable. 

[2] The Idaho statute does not, in terms, prescribe who shall be 
made parties to the action thereby required to be brought; but we 
agrée with the learned judge of the court below that it necessarily 
means that it must be brought against ail of those whose rights, es- 
tâtes, or interests are claimed to be adverse and subordinate; other- 
wis'e they could not be concluded. In the instant case the trustée was 
manifestly entitled to contest the amount, the validity, and the priority 
of the lien claimed for labor and material, and, of course, to its day in 
court for that purpose. But at the time it was called upon to do so 
the life of the appellant's lien had ended by the very terms of the stat- 
ute which created it. As said by the court below : 

"The argument that the limitation does not apply to a mortgage because 
the validity and amount of a mechanic's lien may be established in a suit 
between the claimant and the owner of the property alone, and that the 
only issue in which the mortgagee is interested, namely, the date or relative 
dignity of the lien, may be tried out in a subséquent suit to redeem, in so far 
as it has any force at ail, rests upon an erroneous assumption, which is that 
the mortgagee has no right to question the amount or validity of the claim of 
lien. Thèse are issues which the incumbrancer, equally with the owner, 
may raise, and for that purpose the mortgagee is entitled to his day in court. 
If, for instance, a lien were asserted for the value of material which was 
never furnished for use in a structure covered by the mortgage, it must be 
clear that the mortgagee may, by showing the fact, defeat the lien, or reduce 
the amount thereof." 

In Hassall v. Wilcox, 130 U. S. 493, 9 Sup. Ct. 590, 32 L. Ed. 1001, 
a statute of Texas, passed in 1879, gave a lien for wages to mechanics 
and laborers, on a railroad, prior to ail other liens, and authorized its 
enforcement, in a suit, by a judgment for the sale of the railroad, and 
provided that it should not be necessary to make other lienholders de- 
fendants, but that they might intervene and become parties. It did 
not provide for any notice by publication. In 1882, a railroad in Tex- 
as was mortgaged to secure bonds. In 1884, a creditor of the railroad 
company holding such labor claims, in a suit against it alone, in a court 
of the state, obtained a judgment for his claim and lien, and for the 
sale of the railroad. In a suit afterwards brought by a bondholder, 
in the Circuit Court of the United States, to hâve the rights of the 
creditors of the company ascertained, and a receiver appointed, it was 
referred to a master to report on the priority of claims. The creditor 
by judgment presented his claim; it was objected to by the bondholder 
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as fraudulent and embracing amounts not covered by the statutory 
lien. The master reported that the claim included amounts which were 
not a lien, as well as amounts which were, but did not separate them ; 
that the claim was a valid one against the company, but that it was not 
a lien entitled to priority. The court, on exceptions, awarded priority 
of lien to the claim, for the full amount of the judgment. It was held, 
among other things, that the bondholders were not bound by the judg- 
ment rendered in the suit to which they were not made parties. So 
hère, the trustée is not bound by the judgment obtained by the appel- 
lant against the owner of the property, and the lien of the appellant 
having, by the express provision of the statute creating it, ended long 
prior to the time when the appellant attempted to assert it as against 
the trustée, we hold that it was then without any life. 
The judgment is affirmed. 



CITY OF WICHITA v. WICHITA WATER CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 31, 1915.) 

No. 4177. 

1. Equitt ©=373 — Heabing on Bill and Answeb— Issues. 

Where complainant sets a cause down for hearing on bill and answer, 
ail allégations of the answer well pleaded are admitted, and only ques- 
tions of law are presented for détermination. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ 711-713; Dec. 
Dig. ©=373.] 

2. Waters and Wateb Coubses ©=203 — Wateb Companies— Obdinance 

Gbanting Franchise— "Contbact." 

The passage of an ordinance granting a franchise to a water company 
and its acceptance by the company create a "contract" under the law of 
Kansas, and so far as it fixes rates to be paid to the company for water 
it is a private contract. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
|§ 289-299; Dec. Dig. ©=203. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contract.] 

3. Waters and Wateb Courses ©=203 — Wateb Companies— Ordinance Pbe- 

scbibing Rates — Construction. 

Under an ordinance granting a franchise to a water company and 
prescribing a schedule of maximum rates to be charged by the company, in 
which it was provided that water for churches should be free and that 
rates for motors should be "spécial," the company cannot be required 
to furnish free water to churches for motors to provide power for op- 
erating organs. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§| 289-299; Dec. Dig. ©=203.] 

4. Waters and Wateb Courses ©=203— Wateb Companies— Right to 

Charge for Connections. 

In the absence of any statutory provision, or provision in the ordinance 
granting its franchise, on the subject, a water company may lawfully 
make a reasonable charge to intending consumers for extending their 
service pipes from the curb line and Connecting them with its mains. 

[Ed. Note. — For other cases, see Waters and Water Courses. Cent. Dig. 
§§ 289-299; Dec. Dig. ©=203.] 



^=»For other cases see same topio & KEY-NUMEER in ail Key-Numbered. Digests & Indexes 
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5. Waters and Water Courses <S=>203 — Water Companies— Contract 
Made bt Franchise Ordinance— Practical Construction by Parties. 

Where a water company, operating under the contract made by the 
ordinance granting its franchise, made certain charges to consumers from 
the time it comroenced opérations, which were paid without objection 
for nearly 30 years, it amounted to a practical construction of the con- 
tract by the parties acting thereunder, which should hâve great weight, 
if its ternis are of doubtful meaning with respect to the right to make 
such charges. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 289-299 ; Dec. Dig. <§=>203.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Suit in equity by the City of Wichita against the Wichita Water 
Company and others. Decree for défendants, and complainant ap- 
peals. Affirmed. 

This suit is by the city of Wichita, a municipal corporation of the 
state of Kansas, against the Wichita Water Company, a Delaware 
corporation, to restrain the latter from charging or collecting for 
water furnished by it to churches of the city, and from refusing to 
connect with its water mains the service pipes of its inhabitants who 
désire to be furnished with water without the payment of charges 
therefor, in alleged violation of the ordinance of the city under which 
the water company and its predecessors were granted the right to 
construct, maintain, and operate its System of waterworks within the 
corporate limits of said city. The hearing, which was upon bill and 
answer, resulted in a decree dismissing the bill at plaintiff's cost, and 
the city appeals. 

Earl Blake, of Wichita, Kan. (Robert C. Foulston, of Wichita, Kan., 
on the brief), for appellant. 

David Smyth, of Wichita, Kan. (J. W. Smyth and Holmes & Yan- 
key, ail of Wichita, Kan., on the brief), for appellees. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, 
District Judges. 

REED, District Judge (after stating the facts as above). The 
material allégations of the bill are that in September, 1882, the 
plaintif):, a city of the first class in the state of Kansas, by its Ordi- 
nance No. 266 duly passed, granted to one J. A. Jones, his associâtes 
and assigns, for the term of 40 years, the right to construct, main- 
tain, and operate a System of waterworks within the corporate limits 
of said city for the purpose of supplying to the city and its in- 
habitants "water for domestic and sanitary purposes and for the 
better protection of the city against disaster from lire," and to charge 
and receive therefor compensation within the limit of maximum rates 
fixed by said ordinance; that Jones and his associâtes in interest 
accepted said ordinance in writing, and pursuant to its terms con- 
structed a system of waterworks in the city, which is now owned and 
operated by the défendant water company; that by said ordinance 
Jones, for himself and his assigns, agreed to furnish water for the city 

<£=>For other cases see same topic & KËY-NUMBER in ail Key-Numbered Digests & Indexes 
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and its inhabitants at rates within the limits of maximum rates fixed 
therein ; that notwithstanding such agreement, and in violation thereof , 
the défendant seeks to charge the various churches of the city for 
water, which was to be furnished free under said ordinance, and 
claims that said churches are not entitled to water free for running 
motors by which they respectively operate their church organs, and 
insists upon the payment of a monthly water rental as a condition 
précèdent to the furnishing of water to operate such motors, and 
threatens to shut off the water from the churches refusing to pay the 
monthly rental on or before the 15th of each month; that plaintiff 
brings the suit in its own right and for and on behalf of the various 
churches of the city, entitled to water service free under the terms of 
said ordinance, to restrain further breaches thereof, and to prevent 
the numerous consumera of water in the city from being compelled 
to sue to vindicate their rights under said ordinance or submit to a 
small, but annoying, injustice. 

As a further cause of action it is alleged, that notwithstanding the 
foregoing agreement, the défendant water company has failed and 
refused to f urnish water to water consumers unless they shall submit 
to an "illégal and extortionate charge of $2.50" as a condition précèd- 
ent to the connection of service pipes with the water mains, and 
still refuses to make such connection for parties desiring water with- 
out the payment of such charge as a condition précèdent to making 
such connections and the piping of water from the mains to the prop- 
erty Une of the property abutting on the streets on which water is 
desired; that the charge of $2.50, or any sum, is illégal and unwar- 
ranted by the terms of said ordinance. The prayer is that défendant 
be enjoined from collecting from the churches of the city for water 
for running motors, and from charging $2.50, or any other sum, to 
consumers of water for Connecting service pipes with its mains, and 
from shutting off the water to the churches or consumers, unless 
such payments are made, and that it be required upon proper ap- 
plication to install proper connections free of charge, between its 
mains and the service pipes of property owners in the city desiring 
water, and for other relief. 

The défendant water company for its answer admits the passage 
by the city of Ordinance No. 266 granting to Jones and his assigns the 
use of its streets for the purpose of constructing, maintaining, and 
operating in said city a System of waterworks, its acceptance by 
Jones and the construction by him of such a System, and that défend- 
ant now owns and opérâtes the same, that it and its predecessors 
hâve always charged the churches of the city a monthly rental at 
reasonable meter rates for water to run their motors, that they hâve 
always required the consumers of water to pay for tapping the mains, 
Connecting the service pipes therewith, and extending them to the 
property line of the streets in which the mains are laid, and allèges 
that it is not required by the ordinance to do so free of charge, and 
dénies the authority of the city to require it to furnish water to the 
churches free. 
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Further answering the défendant allèges that it is provided by sec- 
tion 13 of said ordinance that the rate to be paid for water for run- 
ning motors shall be "spécial," and that water furnished to churches 
for such purposes has always been charged for at reasonable meter 
rates, and no objection has ever been made by any of them that the 
amount so charged was or is unreasonable, and not until within the 
last six months has it been claimed that the défendant and its prede- 
cessors did not hâve the légal right to charge and collect from the 
churches for water furnished to operate motors, and such churches 
hâve always, prior to the commencement of this suit, paid without 
protest for water for such purposes, and during ail such time the fact 
that said défendant and its predecessors charged and collected for 
water so furnished was a matter of common notoriety among the 
inhabitants of said city. The défendant also admits that it has 
charged ail consumers and proposed consumers of water, as a condi- 
tion précèdent to furnishing them with water, a reasonable price for 
putting in and maintaining connections of their service pipes with the 
water mains and extending such pipes to the street line of the con- 
sumer's property; that such requirements hâve been a part of the 
published rules and régulations of the défendant company and its 
predecessors for nearly 30 years, during ail of which time the water 
company and its predecessors hâve required that ail such connections 
be made, which are necessary to the safe opération and maintenance 
of the System, by its agents under the supervision of its officers, to 
be paid for by the consumer. 

[1] Except as admitted the answer dénies ail allégations of the bill. 
The plaintifï set the cause down for hearing before the court upon 
bill and answer, which admits ail allégations of the answer well plead- 
ed, and only questions of law are presented for détermination. 1 
Street's-Fed. Eq. § 812 et seq. ; In re Sanford Fork & Tool Co., 160 
U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414. 

So far as material, Ordinance No. 266 provides that, in considéra- 
tion of benefits that will accrue to the city of Wichita by the con- 
struction of a System of waterworks, the city agrées to rent, and does 
rent, from the said J. A. Jones and assigns certain hydrants, describing 
them, at an annual rental of $4,000, to be paid quarterly, with the 
right to rent additional hydrants at the rate of $50 each per annum. 

Section 13 : 

"That the following maximum rates shall be annual, and become a part 
of this franchise: 
"Brewery, spécial; 
"Churches, free; 
"Candie factory, spécial; 
"City offices, free ; 
"Distilleries, spécial ; 
"Fire protection, spécial to individuala; 
"Hotels, spécial ; 
"Packing house, spécial ; 
"Printing office, spécial ; 
"Schools, free; 

"Schools, fire protection, spécial ; 

"Sprinkling 1 private garden, spécial, no llcense to exceed $20; 
"Sprinkling public gardens, spécial ; 
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"Sprinkllng carts, spécial; 

"Public drinking and watering fonntains, to be erected by the city, free; 

"Meter rates, 10,000 gallons and over per day, per 100 gallons, $0.02 ; 

"Others, spécial ; . 

"Motors, spécial; 

"Factories not enumerated, spécial." 

For other uses of water flat rates are fixed to be paid therefor by 
the consumer. 

[2] The passage of this ordinance and its acceptance by Jones is a 
contract between them (Gen. Stats. of Kansas 1909, §§ 1030, 1031), and 
so far as it fixes the rates to be paid the water company for water it is 
a private contract. Illinois Trust & Savings Bank v. Arkansas City, 
76 Fed. 271, 282, 22 C. C. A. 171, 34 L. R. A. 518. The bill allèges 
no violation of the ordinance so far as it may affect the city as a munic- 
ipality, or that the water company does not fully comply with the 
requirements of the ordinance as to the sufficiency in ail respects of 
the System, and the only violation alleged is in the price charged to the 
churches of the city for water to run motors with which to operate the 
church organs, and the price charged to consumers and proposed con- 
sumers of water for Connecting their service pipes with the water 
mains. The answer admits the material allégations of the bill, but 
dénies that under the terms of the ordinance the churches are entitled 
to the free use of water for running motors, and the authority of the 
city to require it to do so, or that it is required to connect the service 
pipes of consumers with its mains free of charge. 

In argument the défendant challenges the right of the city to main- 
tain the suit in behalf of the churches or private consumers for its 
alleged overcharges for the use of water and the alleged illégal charges 
for the connection of service pipes with the mains, and insists that the 
injured consumer alone can rightly maintain the suit for such matters 
The trial court sustained this contention and dismissed the bill upon 
this ground, citing Dailey v. City of New Haven, 60 Conn. 319, 22 Atl. 
945, 14 L,. R. A. 69, and other cases, and declined to follow Muncie 
Gas Co. v. City of Muncie, 160 Ind. 97, 66 N. E. 436, 60 L. R. A. 822. 
Whether or not the plaintiff city may maintain the suit for the benefït 
of private consumers may be a debatable question, which we deem it 
unnecessary to détermine in this case, for, admitting, without deciding, 
that it may do so, it can only maintain the suit to the same extent and 
upon the same ground that the individual consumer, in whose behalf 
it is brought, could maintain the same. Its position in such case would 
be analogous to that of a state or the government when they respec- 
tively sue, or permit suits to be brought in their names, for some rea- 
son, in behalf of private individuals. Maryland v. Baldwin, 112 U. S. 
490, 5 Sup. Ct. 278, 28 L. Ed. 822; United States v. Beebe, 127 U. S. 
338, 8 Sup. Ct. 1083, 32 L. Ed. 121. In the last-named case the Su- 
prême Court at page 346 of 127 U. S., at page 1088 of 8 Sup. Ct. (32 
L. Ed. 121), after referring to several cases said: 

"Applying thèse principles to this case, an inspection of the record shows 
that the goverument, thongh in naœe the complainant, is not the real -con- 
testant party to the title or property in the land in controversy. It has no 
interest in the suit, and has nothing to gain from the relief prayed for, and 
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nothing to lose If the relief 1s denled. The Mil itself was filed In the name 
of the United States, and signed by the Attorney General on the pétition 
of private individuals, and the right asserted is a private right, which might 
hâve been asserted without the intervention of the United States at ail." 

See, also, United States v. Winona & St. P. R. Co., 67 Fed. 969, 972, 
15 C. C. A. 117. 

[3] The ordinance fixes a maximum meter rate to be charged by the 
water company to private consumers, when used upon a meter basis, 
and specified flat rates when not so used, and in ail other cases the rates 
are "spécial" ; but for city offices, public drinking and watering f oun- 
tains (to be erected by the city), and to schools and churches, there is 
to be no charge, except that for "fire protection" to schools and private 
individuals the rate is also "spécial." There is nothing in the ordinance 
to indicate that the water company shall furnish water free for other 
purposes than as specified in its charter. On the contrary, the schedule 
of rates plainly indicates that water furnished to run motors is to be 
furnished at "spécial" rates. The language is: "Churches free"; 
"Motors spécial." Such rates will, of course, dépend upon the quantity 
of water required for motor or other "spécial" purposes. The quantity 
of water that the ordinary church would use for the purposes specified 
would not be great; but when a church uses water as power with 
which to run a motor, or for any other purpose requiring power, the 
quantity will dépend upon the power required. Plainly the ordinance 
does not, either expressly or by necessary implication, require the water 
company to furnish water to the churches free for power purposes. In 
fact, section 1031 of the General Statutes of Kansas of 1909, which are 
a compilation of prior statutes, provides that as a condition précèdent 
to the renewal or extension of a franchise, or the granting of an origi- 
nal franchise by any city of the first class to any person, company, or 
corporation, for furnishing water to the city and its inhabitants, an 
ordinance shall be passed by the council which shall state the terms, 
conditions, and considération of such grant, which shall provide and 
require that such person or company shall during the continuance of 
such franchise furnish free from fire hydrants ail the water that will be 
required for flushing gutters, sewers and other reasonable public pur- 
poses, except for fire protection. This statute does not authorize the 
city to require the water company to furnish water free, as a part of 
the considération for the franchise right, except for some public pur- 
pose, and défendant insists that the provision of the ordinance re- 
quiring it to furnish water to the churches free for any purpose is un- 
authorized and void; but we need not détermine this question, for it 
is sufficient to say that, if the plaintiff city desired or intended to con- 
tract with the water company for free water for the benefit of the 
churches of the city for ail purposes, it should hâve made its contract 
accordingly. It did not do so, and it cannot rightly require the water 
company to furnish water to the churches for power purposes without 
the payment of a reasonable compensation therefor. Section 1031, 
Gen. Stats. Kansas 1909; Allen v. Duluth Gas & Water Co., 46 Minn. 
290, 48 N. W. 1128. 
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The plaintiff cites and relies upon Church Society v. Ashtabula Wa- 
ter Co., 20 Ohio Cir. Ct. R. 578, 8 O. C. D. 648, as sustaining its con- 
tention for the free use of water to run the organs in churches; but 
the language of the ordinance in that case as quoted in the opinion is : 

"The said grantee [the water company] shall furnish free of charge, ait 
the water needed for use in the churches, free public schools, and other village 
buildings belonging to the village." 

This is quite différent from the ordinance in question, which pro- 
vides that the rates for water for "motors" shall be a spécial rate, or 
subject to the agreement of the parties. 

[4] May the water company rightly charge the consumer for the 
reasonable cost of Connecting the service pipes with its water mains 
and extending them to the curb line or property abutting upon the 
streets in which the mains are laid ? The answer to this question must 
also be found in the terms of the ordinance contract. The ordinance 
does not require the water company to connect the service pipes with 
its mains free of charge to consumers, and the schedule of rates only 
fixes the maximum price that the company may charge for water 
actually furnished to consumers, and so long as such maximum rate 
is not exceeded, and the charge for Connecting the service pipes with the 
mains is reasonable, the ordinance is not violated. Whether or not 
the water company shall furnish water to a consumer, or the consumer 
shall receive water from the water company, is purely a matter of con- 
tract between them. 

The city cites and relies upon Hatch v. Consumers' Co., 17 Idaho, 
204, 104 Pac. 670, 40 L. R. A. (N. S.) 263, and cases there cited, as sus- 
taining its contention that the obligation rests upon the water company 
to make the connections at its own expense. The case apparently so 
holds, but upon the ground, as we read the opinion, that in its prior 
décisions the court held that the statutes of Idaho, under which the 
city granted the franchise to the water company, either expressly or 
by necessary implication imposed upon the water company the duty of 
making such connections at its own expense. This being true, the 
acceptance by the water company of its charter would obligate it to 
make the connections free of charge. The case went to the Suprême 
Court of the United States upon the alleged ground that by the déci- 
sion the water company had been denied some right guaranteed to it 
by the fédéral Constitution. The Suprême Court held that the charter 
of the company, as construed by the highest court of the state in con- 
nection with the statutes of the state in force at the time it was granted, 
imposed upon the water company the duty of making such connections 
at its own expense, and that the water company, having accepted the 
charter as so construed, was not therefore denied by the state any right 
guaranteed to it by the fédéral Constitution. The ordinance bef ore us 
does not so require, nor is there any statute of Kansas or décision of its 
courts to which our attention has been called that so requires. In the 
Hatch Case the Suprême Court of Idaho recognizes that the con- 
sumer may be required by ordinance to pay the expenses of service 
connections when the statute so authorizes, and cites a number of cases 
so holding. 



796 222 FEDERAL REPORTEE 

Municipalities, in granting franchises to or making contracts with 
private persons or corporations to furnish water to the city and its 
inhabitants, may require the water company, when the statute so au- 
thorizes, to connect the service pipes with the water mains as a part of 
the considération they shall pay for the privilège of furnishing the 
water ; but, in the absence of a charter or contract that so provides, the 
matter is left to the agreement of the parties. 

[5] The answer of the water company affirmatively allèges that the 
churches of the city hâve always been charged by it and its predecessors 
for water at reasonable meter rates for running their motors, and that 
they hâve paid such charges without objection on their part until a 
short time prior to the commencement of this suit ; also that défendant 
and its predecessors hâve always required consumers of water to pay 
the actual cost of tapping the mains and Connecting the service pipes 
therewith, which amount varies from $2.50 to $5, the work to be done 
under its supervision ; that such requirements hâve been a part of the 
published rules and régulations of the défendant company and its pred- 
ecessors for nearly 30 years, and hâve been acquiesced in and observed 
by ail water consumers in the city until within 6 months of the time of 
the commencement of this suit. This, if the contract were of doubtful 
meaning, would be a practical interprétation thereof by the parties act- 
ing thereunder, and of great influence in its true interprétation by the 
court. Chicago v. Sheldon, 9 Wall. 50, 54, 19 L. Ed. 594; Insurance 
Co. v. Dutcher, 95 U. S. 269, 273, 24 L. Ed. 410 ; District of Columbia 
v. Gallaher, 124 U. S. 505, 510, 8 Sup. Ct. 585, 31 L. Ed. 526; Old 
Colony Trust Co. v. City of Omaha, 230 U. S. 100, 118, 33 Sup. Ct. 
967, 57 L. Ed. 1410; Manhattan Insurance Co. v. Wright, 126 Fed. 
82, 87, 61 C. C. A. 138; Uinta Tunnel Min. & Transp. Co. v. Ajax Gold 
Min. Co., 141 Fed. 563, 568, 73 C. C. A. 35. 

We are of opinion that the churches in the city of Wichita are not 
entitled to the free use of water from the défendant water company 
for running water motors, and that the consumers of water in the 
city are not entitled to hâve their service pipes connected with the water 
mains and extended to the curb or property Une of the streets in which 
the mains are laid, at the expense of the water company. The bill was 
theref ore rightly dismissed ; but it should hâve been upon the merits, 
and for the want of equity. 

The decree of the district court will be modified accordingly, and, as 
so modified, it is affirmed. 
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BANKERS' SURETY CO. OF CLEVELAND, OHIO, et al. v. MAXWELL. 
(Circuit Court of Appeals, Fourth Circuit. February 3, 1915.) 

No. 1298. 

1. United States <S=>67 — Contractobs' Bonds — Extent of Liability — "PER- 
SON SUPPLYING LABOK." 

One employed by a contractor to superintend the construction of a pub- 
lic building, whose duties require him to act as a working foreman, is a 
"person supplying labor," within the meaning of Act Aug. 13, 1894, c. 
280, 28 Stat. 278, as amended by Act Feb. 24, 1905, c. 778, 33 Stat 811 
(Comp. St. 1913, § 6923), and is protected by the con tract or's bond given 
thereunder. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. @=>67.] 

°- Pabtnership <g=9 — Création of Relation — Sharing Profits as Com- 
pensation for Services. 

An agreement by a contractor for a building to pay his superintendent 
of construction a salary, and in addition as a bonus a share of the profits 
of the contract, if any, did not create a partnership, where there was a 
clear understanding that it should not, and that the superintendent 
should not share in any loss. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. §§ 23, 24 ; Dec. 
Dig. @=>9.] 

3. Estoppel <§=»58 — Equitable Estoppel — Préjudice to Person Assertinq 

Estoppel. 

That a superintendent of construction on a public building, who had a 
power of attorney from the contractor to draw checks in payment of in- 
debtedness incurred in the work, did not draw checks for his own salary, 
but permitted it to accumulate, does not estop him from recovering the 
same from the surety on the contractor's bond, on the latter's insolvency, 
where the money he checked out was applied in payment of other claims, 
which would hâve been enforceable against the surety. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 144, 145 ; Dec. 
Dig. ®==58.] 

4. Payment <8=>39 — Appropriation by Cbeditor — Sbcured and Unsecured 

Debts. 

A creditor, who has two claims against his debtor, one secured and one 
unsecured, in the absence of spécial direction to the contrary, may ap- 
ply funds in his hands in payment of the unsecured claim. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 104-114; Dec. 
Dig. <S=»39.] 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

Suit in equity against the Bankers' Surety Company of Cleveland, 
Ohio, and the Maryland Casualty Company of Baltimore. From a 
decree in favor of E. D. Maxwell, intervener, défendants appeal. Af- 
firmed. 

D. Lawrence Groner, of Norfolk, Va., for appellants. 

Léon Goodman, of Lynchburg, Va. (Harper & Goodman, of Lynch' 
burg, Va., and David Stern, of Greensboro, N. C, on the brief), for 
appellee. 

Before PRITCHARD and WOODS, Circuit Judges. 

<£=»For other cases see same topic & KEY-NUMBER In ail Key-Numberêd Digests £ Indexes 
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PRITCHARD, Circuit Judge. In July, 1909, Cecil L. Saunders en- 
tered into a contract with the United States for the construction of a 
post office building at Clifton Forge, Va. The Bankers' Surety Com- 
pany became surety on his bond. Upon the completion of the build- 
ing, some $8,000 or $10,000 of accounts for materials furnished the 
contracter remained unpaid, and suit was instituted in the District 
Court of the United States for the Western District of Virginia, 
against Saunders, the Bankers' Surety Company, and the Maryland 
Casualty Company, the latter company having taken over the Bankers' 
Surety Company and assumed payment of its then outstanding obliga- 
tions. A number of creditors intervened in the action, the claims of 
ail of whom were settled, except the claim of the présent intervener, 
E. D. Maxwell. The matters involved in this appeal, therefore, relate 
wholly to his claim. 

The intervener (appellee) superintended the work of building the 
post office. At the time the contract was made appellee was in the 
employ of Saunders at Ithaca, N. Y. Among other things, the appel- 
lee in his déposition stated that just before he came to Virginia to 
construct the post office he was offered a position in New York City 
at a salary in excess of $300 a month; that he acquainted Saunders 
with this fact, and told him that he had always received more money 
than he was getting from him ; that Saunders told him that, if he 
would go to Virginia and build the post office which he (Saunders) 
had contracted to build for the government, he would pay him $200 
per month, with an increase later on, or give him $150 a month and 
in addition thereto a bonus of one-third of ail profits made on the 
job, but that he (Maxwell) was not to share in any of the losses ; that 
it was not a partnership, and was not to be considered as such, but 
"simply as a gadfly to make me work harder, and get as much more 
done as I possibly could do, so that there would be a better profit for 
him and myself." 

Appellee further testified that when Mr. Saunders gave him the" 
power of attorney to sign his checks that it was done, not only to 
protect Mr. Saunders, but appellee as well, and that in order to leave 
no doubt about the matter he went to see a lawyer at Clifton Forge, 
who advised him that it would be best for him to "give Mr. Saunders 
a personal honesty bond, which would preclude any thought of 
partnership so far as the state of Virginia was concerned'' ; that he 
accordingly executed a bond to indemnify Saunders, and that it tran- 
spired that there were no profits so far as the books showed ; that there 
would hâve been a profit if Mr. Saunders could hâve collected ail of 
the outstanding obligations and a proper crédit had been made for the 
other jobs, for which he borrowed money from the Clifton Forge job; 
that as a resuit of this course of dealing he paid out approximately 
the sum of $30,000 ; that he drew money on account, but did not draw 
money there, being under the impression that the final payment was 
coming and that he would get his whole salary in a lump sum. 

At the hearing before the District Judge, by consent, the case was 
transferred from the common-law to the equity side of the court. The 
défendant surety companies filed their answer, the déposition of the 
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intervener was taken, and a decree for $1,270.27, the whole amount 
of the claim, with interest at the rate of 6 per cent, per annum f rom 
January 26, 1912, until paid, was duly entered by the District Court, 
and it is from this decree that this appeal was taken. 

The first assignment of error appears to hâve been abandoned by 
counsel for the appellant, and theref ore we do not think it necessary 
to dévote any time to the discussion of the same, further than to say 
that we are of opinion that the court below, in this instance, f ollowed 
the proper practice under the circumstances. 

[1] The second assignment of error is to the effect that the court 
below erred in refusing to decree that the intervener was "a person 
supplying labor" within the meaning of the act of Congress. Act Aug. 
13, 1894, c. 280, 28 Stat. 278, as amended by Act Feb. 24, 1905, c. 
778, 33 Stat. L- 811 (Comp. St. 1913, § 6923). It was the manifest 
purpose of Congress in the enactment of this statute to protect the 
rights of parties performing labor as well as those supplying material 
for the construction of public buildings. Such being the case, this act 
should be interpreted so as to effectuate the intent of Congress by 
giving the same a libéral construction. 

It is insisted by appellants that appellee was a superintendent part- 
ner, and that he was not, therefore, a laborer within the meaning of 
the statute. The Suprême Court of the United States in the case of 
Mining Co. v. Cullins, 104 U. S. 178, 26 L. Ed. 704, in passing upon 
this question, said: 

"He was not a contractor. The services rendered by him were not of a 
professional character, such as those of a mining engineer. He was the over- 
seer and foreman of the body of miners who performed the manual labor upon 
the mine. He planned and personally superintended and directed the work, 
with a view to develop the mine and make it a successful venture. He appears 
from the flndings to hâve performed duties similar to those required of the 
foreman of a gang of traek hands upon a railroad, or a force of mechanics 
engagea in building a house. Such duties are very différent from those which 
belong to the gênerai superintendent of a railroad, or the contractor for erect- 
ing a house. Their performance may well be called work and labor. They 
require the personal attention and supervision of the foreman, and occasion- 
ally, in an emergency, or for an example, it becomes necessary for him to as- 
sist with his own hands. Such duties cannot be performed without much 
physical exertion, which, while not so severe as that demanded of the work- 
men under the control of the foreman, is nevertheless as really work and labor. 
Bodily toil, as well as some skill and knowledge in directing the work, is re- 
quired for their successful performance. We think that the discharge of such 
duties may well be called work and labor, and that the District Court right- 
fully declared the person who performed them entitled to a lien, under the 
law of the territory." 

Also the following cases are very much in point: Phœnix Furni- 
ture Co. v. Put-in-Bay Hôtel Co. (C. C.) 66 Fed. 685 ; Stryker v. Cas- 
sidy, 76 N. Y. 52, 32 Am. Rep. 262 ; Field & Slocumb v. Consolidated 
Co., 25 R. I. 319, 55 Atl. 757, 105 Am. St. Rep. 895. 

In 27 Cyc. 43, the text is as f ollows : 

"The lien is usually allowed for services in superintending the construction 
of a building or other improvements." 

The appellee filed a déposition which constitutes the only évidence 
bearing upon the question as to the nature of his employment. He 
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states positively that he was employed as working foreman, and that 
as such it was his duty "to go among the men and actually build the 
building." He further says: 

"I suppose there wasn't a stone, nor a sash, pièce of iron, pièce of trim, or a 
part of the heating or electric light plant that I did not actually assist in plac- 
ing in the building. Most of the concrète forms I actually put in myself. 
* * * There was never a day that I wasn't actually occupied in the con- 
struction of that building in a suit of overalls." 

The work he performed was such as to bring him within the pur- 
view of the statute. Therefore, in view of this évidence, we are of 
opinion that the court below was correct in so finding and decreeing 
accordingly. 

[2] The third assignment is to the effect that the court erred in 
refusing to find that the appellee was a partner of the gênerai con- 
tracter, and therefore not protected by the provisions of the bond 
sought to be enforced. Again, we hâve the uncontradicted évidence 
of the appellee to the effect that neither he nor the gênerai contracter 
had any intention of forming a partnership in connection with this 
work. Appellee testified in regard to this matter as follows : 

" * * * Would give me -$150 per month and a bonus of one-third of the 
profits that might be made on the job, but that I would not share in any of 
the losses. It was not a partnership. It was not to be considered as a part- 
nership, but simply as a gadfly to make me work harder, and get as much 
done as I possibly could do, so that there would be a better profit for him 
and myself. * * * When I went to Olifton Forge, so that there would 
be no misunderstanding as to the partnership, because I did not want to go 
into partnership, when Mr. Saunders gave me the power of attorney to sign 
checks, I wanted to protect, not only himself, but myself, and went to see a 
lawyer in Clifton Forge, who advised that the better way to do was for me 
to give Mr. Saunders a Personal honesty bond, which would preclude any 
thought of partnership, so far as the state of Virginia was concerned." 

His testimony in this respect clearly established the fact that it was 
not the intention of either Saunders or appellee to form a partnership. 
However, it is insisted that the agreement to share profits is an indicia 
to a partnership contract. While such is true, in this instance it is not 
conclusive, in view of other circumstances and conditions which néga- 
tive such relationship. It does not appear that there was a contribu- 
tion to the common capital by the appellee, nor was there a community 
of interest in the amount involved. By the express terms of the con- 
tract he was to be paid for his services, and therefore it cannot be rea- 
sonably insisted that he contributed any services. In the case of Jack- 
son v. Haynie's Adm'r, 106 Va. 365, 56 S. E. 148, the court in dis- 
cussing this phase of the question said : 

"The principles of the law of partnership lead to the conclusion that, if a 
trader makes an arrangement in regard to a commercial business with an- 
other, by reason of which that other becomes interested as owner in the re- 
sulting profits, while they are undivided and remain as profits, the two 
are partners, the gênerai rule being that to constitute a partnership there 
must be a community of interest inter sese, and that the parties should share 
the profits and losses. It is, however, far from being universally true that 
a mère participation in the profits constitutes the party a partner. At most 
it is true only sub modo. * * * If a party has no interest whatsoever in 
the capital stock, and, as between himself and the other party, has, ao rights 
as a partner, or no mutuality of powers and duties, but is simply employed 
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as an agent, and is to receive a proportion of the profita as a compensation 
for his labor and services, ne will not be deemed a partner." Meehan v. 
Valentine, 145 U. S. 624, 12 Sup. Ct. 972, 36 L. Ed. 835; Berthold v. Gold- 
smith, 65 U. S. (24 How.) 536, 16 L. Ed. 762. 

A fair and reasonable interprétation of this contract, in view of the 
évidence, shows that it was not the intention of the parties thereto to 
form a partnership, nor does it follow as a matter of law. Therefore 
this assignment of error is without merit. 

[3] By the fourth assignment of error it is insisted that appellee is 
now estopped from asserting his claim against appellants, in that he 
had sufïicient funds in his hands with which to hâve satisfied his claim, 
and that it was his duty to hâve done so, and thus, having failed to 
protect his rights, his failure to do so was prejudicial to the rights of 
the appellants, and he should not now be permitted to assert his claim. 

It does not appear that the sureties were injured by the payments 
made by appellee. If he had retained an amount sufficient to pay his 
claim, and refrained from paying such amount to the creditors, then 
such creditors would hâve had claims to that extent against the con- 
tracter for which the sureties were bound, and in such event appel- 
lants would hâve been in no better position than at présent, and they 
certainly cannot, therefore, be said to hâve been injured by the appli- 
cation which appellee made of the funds in question. We fail to find 
anything in the record which in any wise tends to show that appellee 
had knowledge of the fact that appellants were surety for the con- 
tracter at the time that he paid out thèse several amounts. Therefore 
the facts are not such as to bring this case within the rule invoked by 
appellants. 

By the fifth assignment of error it is insisted that the appellee was 
"estopped from asserting his claim against appellants because he per- 
mitted and allowed the diversion of funds by the gênerai contracter 
to the payment of claims arising upon a différent contract." It is fur- 
ther insisted that such diversion of funds was with "Maxwell's con- 
nivance." 

Appellee stated in his déposition that the money which came into 
his hands each month was placed in a bank to the crédit of the con- 
tracter. While the testimony shows that appellee was authorized by 
power of attorney to check out the funds in question, nevertheless it 
further appears that in every instance the funds were checked in the 
name of Saunders, and in addition thereto Saunders himself drew out 
various sums by check. The appellee in his déposition, among other 
things, testified as f ollows : 

"Q. And that money was entirely under your control? A. It was under 
Mr. Saunders' control. Q. But It was in the bank and you had the right 
to draw it out? A. Yes, slr; I drew some of it out, and he drew some of 
it out. Q. That is to say, you had a power of attorney from him to sign 
checks for him for that work? A. Tes, sir; for that work only." 

It appears from the testimony that the total amount received from 
the government and deposited amounted to $83,000, of which amount 
appellee checked less than $30,000. It clearly appears from the évi- 
dence that Saunders at ail times maintained control of thèse funds, and 
222 P.— 51 
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there is nothing in the record to show that appellee had the slightest 
authority to make payments by check to any one other than those who 
had performed labor for the contractor on the building that was then 
being erected. It would be unreasonable, and not at ail warranted by 
the facts, to hold that it was the duty of appellee to guard thèse funds, 
so as to prevent Saunders from making payments out of the same on 
other contracts. We know of no rule by which appellee could be held 
responsible for the conduct of his principal, in view of the facts as 
shown by the évidence in this case. 

[4] Under the last assignment of error it is insisted by counsel for 
appellants that appellee "has not disclosed when lie first segregated his 
salary claim from that for loans made by him to Saunders, and has 
failed to produce the mémorandum book showing the several items of 
his claim to which he first applied the funds in his hands." 

Appellee testified that he checked some of thèse funds as a payment 
to himself on account for the loan made by him to Saunders. In oth- 
er words, he had two claims against the contractor, to wit : The one 
for his salary which was secured by the bond which the sureties had 
executed, and upon which this suit was instituted; and the other for 
money which he had loaned to Saunders, and for which he had no 
security. It is well settled that, where one had funds in his hands be- 
longing to a party who is indebted to him, a portion of which is se- 
cured and a portion unsecured, in the absence of a spécial direction 
from the debtor as to how the application should be made, he may ap- 
ply such funds to the payment of his unsecured claim. This principle 
is so well settled that we do not deem it necessary to cite any author- 
ities in support thereof . 

Viewing this case in the light of the facts established and the law 
applicable thereto, we are impelled to the conclusion that the decree of 
the lower court was proper. For the reasons stated, the decree is af- 
firmed. 



NORFOLK SOUTHERN R. CO. v. CHATMAN. 

(Circuit Court of "Appeals, Fourth Circuit. February 18, 1915.) 

No. 1283. 

Cabbiebs <S=>242, 307 — "Passenger" for Hiee — Shippeb Accompanying Live 
Stock. 

A shipper of live stock, who is transported by the carrier on his ship- 
ping contract on condition that he feeds and cares for the stock and ex- 
empts the carrier from liability for its escape from the car, is not given 
free transportation, but is a "passenger" for hire, the considération paid 
being the service rendered in performing a duty of the carrier, and the 
latter cannot by a further provision exempt itself from liability for his 
injury through its négligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 980, 1252-1259, 
1491 ; Dec. Dig. <§=>242, 307. 

For other définitions, see Words and Phrases, First and Second Séries, 
Passenger.] 

ÔssPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Elizabeth City ; Henry G. Connor, Judge. 

Action at law by W. C. Chatman against the Norfolk Southern Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

C. M. Bain, of Norfolk, Va., and J. Kenyon Wilson, of Elizabeth 
City, N. C. (W. B. Rodman, of Norfolk, Va., on the brief), for plaintiff 
in error. 

P. W. McMullan and Charles Whedbee, both of Hertford, N. C, for 
défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff in error will be here- 
inafter referred to as défendant, and défendant in error as plaintiff; 
such being the respective positions the parties occupied in the court be- 
low. 

In the early part of December, 1911, plaintiff delivered to the Penn- 
sylvania Railroad Company, at Jersey City, N. J., a car load of horses, 
to be transported over its lines and thence to Hertford, N. C, on the 
Norfolk Southern Railroad. About 5 o'clock in the afternoon, after 
the horses were loaded, the man who had the horses loaded for the 
Pennsylvania Railroad Company delivered to the plaintiff a paper in 
the following language: 

Pennsylvania Railroad Company. 

Coupon to Uniform Live Stock Contract No. 872. 

120 Jersey City Station, Dec. lst, 1911. 

W. C. Chatman delivered to the Pennsylvania Railroad Company (subject to 
ail the conditions of the uniform live stock contract, executed as of even date 
herewith and now in the possession of the said company, of which this coupon 
is part) live stock of the kihd and number, and consigned and destined as fol- 
lows: 

17 Consigned W. C. Chatman. 

Destination Pt. Norfolk, Va. 

For Hertford, N. C. 

One chartered car. 

Number and description of stock containing (shipper's load and count) nine 
(9) horses and (1) stud horse and one (1) coït. Released to a valuation of 
$100.00 each, watered & fed at 12 noon P. M. 

W. C. Chatman, Man in Charge. 

Weight subject to correction 

Advances $ 

Car Nos. and Initiais, Penna. Co. 581461. 

Witness his hand and seal the day and year above written. 

(Said shipper hereby states that the said animais tendered to the carrier 
for shipment are not aftected with glanders.) 

W. C. Chatman, Shipper. [Seal.] 
Attest: 

B. Butler, 

Per M. Company's Agent 

After receiving the f oregoing paper, the plaintiff got on the car with; 
the horses as caretaker at the direction of the agent of the company, 
and came down to Cape Charles, Va., and thence across on a barge, 
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still remaining in the car, to Norfolk, where the car was carried up to 
the stockyards. The car was delivered to the défendant, the Norfolk 
Southern Railroad, and hauled to a point near Moyock in the state of 
North Carolina, when the car in which plaintiff and the horses were 
riding was derailed on account of the def ective condition of the track, 
rotten ties, etc., and the plaintiff was injured and greatly damaged. 

The défendant, for the purposes of this appeal, admits the derailment 
and the injury, and admits the plaintiff 's right to recover judgment 
set out in the record, unless it can be shown that plaintiff was riding 
upon said train in violation of the law regulating interstate commerce, 
or that plaintiff was riding on the train without the authority of the 
défendant, and was a trespasser, or unless it can show that the plain- 
tiff had assumed ail risks of said transportation and released the de- 
fendant f rom any liability for neglect of any kind. 

The défendant requested the court to submit the f ollowing issues to 
the jury: 

(1) Was the plaintiff injured by the négligence of the défendant while law- 
fully riding^ on the defendant's train as a passenger, as alleged in the com- 
plaint? 

(2) What damages, if any, 1s the plaintiff entitled to recover for said injury? 

(3) Did the plaintiff assume the risks of injury in traveling upon defend- 
ant's train and release défendant therefrom? 

The court declined to submit thèse issues, whereupon the plaintiff 
tendered the f ollowing issues, which were submitted : 

(1) Was plaintiff injured by the négligence of the défendant as alleged in 
the complaint? 

(2) What damage, If any, is plaintiff entitled to recover? 

The jury answered both issues in favor of the plaintiff, and fixed 
the damages at $1,550, and judgment was entered accordingly, to 
which judgment défendant excepted, and the case cornes hère on writ 
of error. 

It is insisted by counsel for défendant that it is not liable to plaintiff 
for damages, in that plaintiff 's contract with the Pennsylvania Railroad 
is in violation of section 1 of what is known as the Act to Regulate 
Commerce (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [Comp. St. 1913, § 
8563]), and therefore void, that the coupon or pass upon which plain- 
tiff was transported was a gratuity, and that he was not in any sensé a 
passenger for hire. It is further insisted that under thèse circum- 
stances the company did not owe the plaintiff the duty to exercise the 
care necessary for his protection from personal injury that it would 
hâve, had he been a passenger for hire. Thus it will be seen that the 
principal question in this controversy is within a narrow compass. 

Counsel for plaintiff insists that the transportation issued was for 
a valuable considération ; that it f ormed a material part of the con- 
tract with the Pennsylvania Railroad under which it agreed to ship 
the live stock in question. The mémorandum in the right-hand corner 
of the caption, which is as follows, clearly indicates that it was the in- 
tention of the parties to the contract that the live stock should be water- 
ed and f ed regularly by the plaintiff, who was designated as the "man in 
charge" : 
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F. D. 2660. 
Pennsylvania Eailroad Company. 
No. 872. Uniform Live Stock Contraet. 

120 Jersey City Station, Dec. lst, 1911. 

This agreement, made this the lst day of December, 1911, by and between 
the Pennsylvania Railroad Company, hereinafter called carrier, and W. C. 
Chatman, hereinafter called shipper. 

Witnesseth, that the said shipper has delivered to the said carrier live stock 
of the kind and number, and consigned and destined by said shipper, as fol- 
io ws: 



Consignée, Destination, etc. 


Number and Description of Stock and 
Count; Weight, Subject to Correction; 
iShipper's Load. • 


W. C. Chatman, 

Port Norfolk, for 
Hertford, N. C. c/o 
E. S. D. 


One chartered car containing 9 horses, 1 
stud, and one (1) coït. Released to a 
valuation of $100.00 each. Watered 
and fed by shipper at 12 noon, p. m. 
W. C. Chatman, man in charge. 



Advance charges $ 

Car Nos. and initiais Penna. No. 581461. 

The contraet also contained the f ollowing provision : 

"That said shipper shall see that ail doors and openings in said car or cars 
are at ail times so closed and fastened as to prevent the escape therefrom of 
any of the said stock, and said carrier or any Connecting carrier shall not be 
liable on account of the escape of any of the said stock from said car or cars." 

This provision placed upon the shipper the duty of keeping the open- 
ings closed, so as to prevent the escape from the car of any stock 
shipped, and also contained an exemption from any liability that might 
occur as a resuit of failure on the part of the shipper to take the neces- 
sary steps to prevent the happening of the things enumerated herein. 
This, read in connection with the caption, clearly shows that it was to 
the interest of the carrier from a pecuniary standpoint to hâve a care- 
taker in constant attendance from the time the car was loaded and 
started to its destination until its arrivai and the shipment was deliv- 
ered to the consignée. It would be unreasonable to say that this of 
itself did not constitute a considération for the transportation issued 
to the caretaker. 

It should also be borne in mind that section 4386, U. S. Compiled 
Statutes 1901, p. 2995, prohibits the confinement of cattle, sheep, or 
other animais transported from one state to another for a longer period 
than 28 consécutive hours without unloading the same for rest, water, 
and feeding, unless prevented by storm or other accidentai causes; 
hence the importance of having a caretaker in charge of each ship- 
ment of live stock. 

The schedule filed with the Interstate Commerce Commission by the 
company issuing this bill of lading, among other things, contained the 
f ollowing as part of the rule which relates to live stock shipments : 
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"Free and reduced transportation shall not be issued to shipper or caretaker 
in charge of live stock shipments whether car loads or less, and such shippers 
or caretakers shall pay full fare returning." 

Section 1 of the Act to Regulate Commerce, to which référence has 
hereinbefore been made, among other things provides that: 

"No common carrier, subject to the provision of this act, shall, from Jan- 
uary 1, 1907, directly or indirectly, issue or give any Interstate free ticket, 
free pass, or free transportation for passengers, except * * * to neces- 
sary caretakers of live stock, poultry," etc. 

It is obvious, from reading the foregoing, that if the transportation 
issued on this occasion be a pass, as such it is specifically exempted by 
section 1 of the a,ct. 

When we consider this provision of the act it clearly appears that the 
shipper is not prohibited to issue transportation to caretakers while ac- 
companying stock from point of shipment to destination, and while 
the first portion of the schedule provides that it shall be unlawful to 
give free passes or transportation, this proviso is limited by the con- 
cluding paragraph, to wit: 

"Then such shippers or caretakers shall pay full fare returning." 

In other words, this clearly shows that the transportation company 
recognized the fact that it was its duty to issue transportation to ship- 
pers or caretakers while accompanying the stock in considération of 
the services thus rendered, while, on the other hand, the proviso in- 
dicates that the transportation company thereby sought to relie ve it- 
self from issuing free transportation to shippers or caretakers return- 
ing. 

If it had been the purpose of the transportation company to refuse 
transportation to shippers or caretakers while accompanying shipments 
of livestock, it would hâve been unnecessary to hâve added a pro- 
viso as to the'return trip. Therefore we are of opinion that this provi- 
sion was intended to mean that the transportation granted to the ship- 
per or caretaker while accompanying the stock should not be free and 
gratuitous, and that while making such trip the caretaker or shipper 
was to be considered as a passenger for hire, but that no free trans- 
portation was to be issued to such shipper or caretaker for the return 
trip. Therefore, in view of this provision, it cannot be reasonably in- 
sisted that the transportation issued to plaintiff on this occasion was 
free or gratuitous. The Suprême Court of the United States in the 
Case of New York Central Railroad Co. v. Lockwood, 17 Wall. 357, 
21 L. Ed. 627, in passing on this point said : 

"A person traveling on a pass, * * * for the purpose of taking care of 
his stock on a train, is a passenger for hire." 

The following is contained in Cyclopedia of Law and Procédure, vol. 
6, page 544 : 

"Persons are, however, frequently transported on so-called passes who are 
not in fact gratuitous passengers, because the right to ride without payment 
of spécial compensation therefor is given in part considération of payment 
which is principally for other services. Thus one who travels on a drover's 
pass, which is issued in connection with the transportation of live stock for 
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hire, is not a free passenger, but a passenger for compensation. And those 
who are carried on freight trains to look after live stock which is being trans- 
ported, and as an incident to such transportation, are entitled to protection 
as passengers." 

This rule is also announced in the cases of Kirkendall v. Union Pa- 
cific Railroad Co., 200 Fed. 197, 118 C. C. A. 383; B. & O. R. R. v. 
Williams, 200 Fed. 207, 18 C. C. A. 393. 

On the reverse side of the sheet on which this contract is written ap- 
pears what purports to be a provision relieving the carrier from lia- 
bility for injuries resulting from the carrier's neglect or otherwise. 
In the case to which we hâve referred it was held that such provision 
was void. The case of Huckstep v. St. Louis & H. Railroad Co., 166 
Mo. App. 330, 148 S. W. 988, is to the same efïect. 

The Suprême Court of Indiana in the case of Louisville & Nashville 
Railroad Co. v. Faylor, 126 Ind. 126, 25 N. E. 869, said : 

"A stipulation that the carrier shall not be bound to the exercise of care 
and diligence is in efïect an agreement to absolve him from one of the essen- 
tial duties- of his employment and it would be subversive of the very object 
of the law to permit the carrier to exempt himself from liability by a stipula- 
tion in his contract with the passenger, that the latter should take the risk of 
the négligence of the carrier or of his servants. The law would not allow the 
carrier thus to abandon his obligation to the public, and hence ail stipulations 
which amount to a déniai or répudiation of duties which are of the very es- 
sence of his employment will be regarded as unreasonable, contrary to public 
policy, and therefore void." 

However, it is insisted by counsel for défendant that the Suprême 
Court of the United States in the case of Charleston & W. C. R. Co. v. 
Thompson, 234 U. S. 576, 34 Sup. Ct. 964, 58 L. Ed. 1476, had decided 
this question in favor of defendant's contention. That case is easily 
distinguished from the case at bar. There a free pass was issued to a 
member of the family of an employé without any considération what- 
soever. The Suprême Court held that the pass issued to a member 
of the family of an employé is free under the provision of the statute 
which authorized it to be issued, and that: 

"The stipulation contained in it is excepted, and the stipulations contained 
in it and on which it is excepted, including one exempting the company from 
liability in case of injury, are valid." 

The Suprême Court based its opinion upon the theory that the pass 
was free and gratuitous, and that in no sensé of the word could one 
riding on such a pass be deemed a passenger for hire. 

In the case at bar, as we hâve already stated, the transportation was 
given in considération of an agreement on the part of the caretaker 
that the carrier should not be bound to exercise such care and diligence 
as would otherwise hâve been incumbent upon it in order to secure 
the safe transportation of live stock. By this agreement the carrier re- 
lieved itself of the obligation which it owed the public, and it would be 
manifestly unjust under such circumstances to hold that the stipula- 
tion exempting the company from liability is valid, and that the de- 
fendant is relieved from liability for the injury which plaintiff sus- 
tained. 
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For the reasons stated, we think the stipulation in this instance, which 
undertakes torelieve the carrier from liability for injuries resulting 
from the carrier's négligence and otherwise, is void. It being shown 
that there was a derailment, under the laws of North Carolina the pre- 
sumption is that the same was occasioned by the negîect of the railroads. 
In fact, this proposition does not seem to be seriously controverted by 
the défendant. 

As we hâve stated, the learned judge who heard this case refused to 
submit the issues that were tendered by the défendant, and in lieu there- 
of submitted what we conceive to be the proper issues in view of the 
évidence. 

Being of opinion that the case was fairly and impartially tried, the 
judgment of the lower court is affirmed. 



HOLLANDER v. HEASMP. 

(Circuit Court of Appeals, Fifth Circuit Marcli 24, 1915. Rehearing Denied 

April 27, 1915.) 

No. 2650. 

1. Corporations <S=»560 — Insolvency Proceedings— Jurisdiction to Déter- 

mine Claims. 

À court of equity, administering the estate of an Insolvent corporation 
through its receiver, has jurisdiction, on an ancillary bill flled by the 
receiver, to hear and détermine a claim on behalf of the corporation 
agalnst a third person, when it can obtain jurisdiction over his person, 
although the claim is of a purely légal nature. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2253-2260, 
2262 ; Dec. Dig. <S=560.] 

2. Corporations @=228 — Stockholders — Liability fob Unpaid Stjbscrip- 

TION. 

Where subscriptions to the stock of a proposed corporation were con- 
dltioned on the obtaining of bona fide subscriptions for one-half of the 
stock before the corporation was organized and eommeneed business, 
which condition was also expressed in its charter, a subscriber, who made 
the initial payment on his stock on false représentations by the directors 
that the condition haâ been fulfllled, cannot be held liable at suit of a 
receiver for the unpaid portion of his subscription, unless ne has waived 
the condition or is estopped as agalnst creditors of the corporation from 
insisting upon it. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 874, 878; 
Dec. Dig. <§=22S.] 

& Reoeivees <§=j167 — Rights of Action of Receivers. 

It is the gênerai rule that a receiver cannot maintaln an action on an 
obligation which the original party to whom it ran could not hâve main- 
tained. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 320; Dec. Dig. 

<©=al67. 

Actions by and against receivers In fédéral courts, see note to J. I. Case 
Plow Works v. Finks, 26 C. C. A. 49.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Foster, Judgc. 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Suit in equity by the Graham Paper Company against the World 
Publishing Company, Limited, with ancillary bill by Samuel F. Heaslip, 
receiver, against Moses Hollander. Decree for receiver, and défendant 
appeals. Reversed. 

Under a bill filed on the 14th day of May, 1908, by the Graham Paper 
Company against the World Publishing Company, Limited, the appellee was 
on the same day appointed receiver of the property of the latter company, 
and was authorized to continue the business of that company, which "was 
that of publishing a newspaper. Under authority conferred by an order 
made in that case, the appellee, on November 9, 1909, filed in the same court 
what was styled à dépendent and auxiliary bill against the appellant and 
others, averring, among other things, that each of the défendants therein 
subscribed for a stated number of shares of the capital stock of the World 
Publishing Company, Limited, and paid on account of their said subscrip- 
tions stated suins of money — appellant's subscription being for five shares, 
upon which $50 had been paid— leaving due from them stated sums or bal- 
ances, and that, in conséquence of the fact that the liabilities of the World 
Publishing Company, Limited, largely exceed the value of its assets, it was 
necessary to collect said unpaid balances. That bill prayed that the plain- 
tlff therein hâve judgment against each of the défendants named therein for 
the sums of money found to be due by each, with interest thereon from May 
14, 1908. The court overruled a demurrer of the appellant to this bill, which 
set out, among other grounds, that the plaintiff therein has, to enforce the 
payment of said alleged debt, a complète and adéquate remedy at law, and 
that the défendant has, under the Constitution of the United States, the 
right to hâve the fact of his indebtedness vel non tried before a jury ; the 
amount in controversy exceeding the sum of $20, as appears by the bill herein. 
Thereafter the appellant filed a plea, which averred as follows: 

"This défendant, not confessing any of the matters contained in the bill of 
complaint to be true, for plea to so rnuch of said bill as seeks to hold this 
respondent for an alleged subscription to the capital stock of the World Pub- 
lishing Company, Limited, of which complainant herein is the receiver, does 
plead thereto and say: Défendant admits that he signed the subscription list 
of the World Publishing Company, Limited, prior to said company being 
chartered and organized ; that his said subscription was upon the follow- 
ing conditions, to wit: 'Whereas, the World Publishing Company, of New 
Orléans, La., is to be organized and incorporated under the laws of thej 
state of Louisiana, with a capital stock of $500,000, the undersigned sub- 
scribe to the capital stock of said corporation for the number of shares set 
opposite their respective names, each share of the stock representing the par 
value of $100, and to be paid for as follows: Five (5%) per cent, of the stock 
subscribed by us, respectively, to be paid in cash ; five (5%) per cent to be 
paid within ten days from the organization of said corporation. And we 
obligate ourselves to pay the balance of our subscription upon the call of the 
board of directors of said corporation on the following conditions: Fîrst, 
That no call of the board of directors for the payment of the balance due on 
said stock shall exceed forty (40%) per cent, of the face value thereof. Sec- 
ond. That no call shall be made until after thirty days' notice by publica- 
tion or a letter addressed to the subscriber at his last known place of rési- 
dence. Third. That the directors shall make their calls not legs than thirty 
days apart. Fourth. That no call shall be made until two hundred and 
fifty thousand dollars, or half of the capital stock, shall hâve been sub- 
scribed.' 

"Défendant shows that the charter of the World Publishing Company, 
Limited, was passed before John Marshall Quintero, notary public, of this 
city, on the 6th day of June, 1907; that said charter contained, inter alia, 
the following provision: 'The capital stock of said corporation has been and 
is hereby flxed at the sum of five hundred thousand dollars, to be represented 
by five thousand shares, of the par value of one hundred dollars each. The 
«aid stock shall be paid for in cash, property, or labor done, and no cer- 
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tiflcate of stock shall be issued until payment is made. The said corporation 
shall be authorized to organize when flfty thousand dollars shall hâve been 
subscribed, and shall be a going eoncern when two hundred and flfty thousand 
dollars shall hâve been subscribed, to be paid for in cash, as and when called 
for by the board of directors.' 

"TMs défendant avers that, in disregard of the conditions written into 
said subscription list, and upon the basis of which he subscribed, and in vio- 
lation of the provisions of the charter of the said the World Publishing Com- 
pany', Limited, the board of directors of said corporation, without having 
secured legitimate subscriptions to the amount of $250,000 of the capital stock, 
as called for by the subscription list and the charter, and which amount 
should hâve been honestly subscribed by responsible bona flde subscribers, the 
said directorate Informed and advised your respondent, and announced to 
the stockholders and to the public generally, that the requisite amount of the 
capital stock, under the charter, to wit, the sum of $250,000, had been fully 
and honestly subscribed for, when as a matter of fact, to the knowledge of 
the said board of directors, the bona flde subscription to the capital stock of 
said corporation was a sum much less than $250,000, to wit, $168,000 or less, 
and that, though the said directors knew the facts as recited, nevertheless 
they concealed the same from your respondent; that, in accordance with 
said false déclaration, that the amount of subscription required by the charter 
had been secured, said directors proceeded to issue calls upon respondent and 
ail other stockholders similarly situated, for the payment of his and their 
stock subscriptions ; that your respondent, being ignorant of the true condi- 
tion of the subscriptions and the corporation's affairs, and relying upon the 
honesty and integrity of the directors of the said the World Publishing Com- 
pany, Limited, and upon their déclaration of the full subscription, as afore- 
said, this respondent paid the sum of $50 ; that, after the final announcement 
by said directorate that the requisite amount of the capital stock had been 
subscribed for, they commenced the business of publishing a newspaper, and 
in violation of defendant's contract of subscription and the provisions of the 
charter of the said the World Publishing Company, Limited, they proceeded to 
collect subscriptions from this respondent and from other subscribers to said 
stock ; that withln a brief period after the commencement of business, through 
the négligence and mismanagement of the officers and directors of the said the 
World Publishing Company, Limited, the said company was forced into the 
hands of a receiver, and your respondent learned thereafter that one of the 
causes of the failure of the said company was the fact that the said directors 
had violated the conditions and obligations embodied in the contract of sub- 
scription, as well as the charter provisions of the corporation as above set forth ; 
that, under the law, it was the duty of the said the World Publishing Com- 
pany, Limited, to obtain bona flde subscriptions to the full amount of $250,- 
000, before commenclng business; that your respondent's said contract of 
subscription and his obligations thereunder were conditioned upon said di- 
rectors obtaining bona flde subscriptions for the full amount of $250,000 ; that 
said contract of subscription became binding upon your respondent only after 
the full amount, as aforesald, had been subscribed; that the obtention of 
the full amount of said subscription, as hereinbefore recited, was a condition 
précèdent to any liability on the part of your respondent, arising out of his 
subscription ; that the failure of the said the World Publishing Company, 
Limited, to obtain honest and bona flde subscriptions to the amount of $250,- 
000 released your respondent from any liability to the said the World Pub- 
lishing Company, Limited, or to its receiver. 

"AH of which matters and things this défendant avers to be true, and he 
pleads non indebitatus to said plaintiff's bill, and prays the judgment of 
this honorable court whether he should be compelled to make any other or 
further answer to said bill, or to so much of said bill as hereinbefore pleaded 
to, and prays to be hence dismissed, with his costs and charges in that be- 
half most wrongfully sustained." 

Following the overruling of this plea, a decree pro confesso, and afterwarda 
a final decree, were entered against the appellant. 
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Henry L. Lazarus and David Sessler, both of New Orléans, La. 
(Herman Michel and Eldon S. Lazarus, both of New Orléans, La., on 
the brief), for appellant. 

George Denegre, Victor Leovy, and Henry H. Chafïe, ail of New 
Orléans, La., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge (after stating the facts as above). 
[1] We are not of opinion that the court was in error in overruling the 
above-mentioned demurrer. The bill to which it was interposed was 
auxiliary to the original suit in which, by means of a receivership, the 
court had acquired possession of the assets of the World Publishing 
Company, Limited, for the purpose of applying them to the payment of 
its debts. This enabled it to cause a debtor to that corporation who 
was within reach of its process to be brought into the original cause, 
to the end that his debt might be ascertained and payment coerced. It 
was for the court, in its discrétion, to décide whether it would déter- 
mine for itself ail claims of the corporation whose estate it was ad- 
ministering, or would allow them to be litigated elsewhere. It was 
within its power to hear and détermine ail controversies regarding such 
claims, at least in so far as it could acquire jurisdiction of the persons 
of those who were parties to such controversies, though the questions 
thus collaterally involved were of a purely légal nature. White v. 
Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67; Porter v. Sabin, 
149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815; Bottom v. National 
Ry. Building & Loan Ass'n (C. C.) 123 Fed. 744; Peck v. Elliott, 79 
Fed. 10, 24 C. C. A. 425, 38 L. R. A. 616; Ross-Meehan Brake Shoe 
E. Co. v. Southern Malléable Iron Co. (C. C.) 72 Fed. 957. It could 
not hâve so dealt with a purely légal demand, if the bill which asserted 
it had not been an ancillary or auxiliary one, but was an original suit 
brought by a receiver who derived his authority from a court of an- 
other jurisdiction. Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 244, 47 
L. Ed. 380; Fidelity Trust & Safe Deposit Co. v. Archer, 179 Fed. 
32, 103 C. C. A. 16. 

[2] The plea which was adjudged to be insufficient disclosed that 
the stock subscription liability which the auxiliary bill asserted was 
evidenced by a written contract by the terms of which nothing was 
payable or demandable until half of the authorized capital stock of the 
corporation, to wit, $250,000 thereof, shall hâve been subscribed. It 
further disclosed that the charter of the corporation contained the pro- 
vision that "the said corporation shall be authorized to organize when 
fifty thousand dollars shall hâve been subscribed, and shall be a going 
concern when two hundred and fifty thousand dollars shall hâve been 
subscribed, to be paid for in cash, as and when called'for by the board 
of directors," and that the only payments on his subscription by the 
appellant were made after the directors of the corporation had in- 
formed and advised him, and announced to the stockholders and to the 
public generally, that the requisite amount of stock, to wit, $250,000, 
had been fully and honestly subscribed for, when as a matter of fact, 
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to the knowledge of the directors, only $168,000 or less was subscribed 
for, and that the appellant's payments were made in reliance upon the 
truth of said statements by the directors and in ignorance of the fact 
that the amount of stock required by its charter to be subscribed before 
the corporation was entitled to be a going concern was not subscribed. 
It is to be noted that neither in the plea nor elsewhere in the record 
are there any averments as to the circumstances of the accrual of any 
of the claims against the corporation for the satisfaction of which the 
asserted stock subscription liability is sought to be enforced. Nothing 
is disclosed to négative the conclusion that ail the claimants had the 
dealings upon which their claims are based with full knowledge of the 
real facts, including the falsity of the statement made by the directors 
as to the amount of stock subscribed for, and the making of his pay- 
ments by the appellant in reliance upon those statements and in igno- 
rance of their falsity. 

The liability to which the appellant subjected himself by signing the 
stock subscription agreement was a contract liability. That liability 
was expressly made a conditional one. When it is sought to recover 
of the appellant the amount he thereby conditionally obligated himself 
to pay, he is entitled to stand on the terms of his contract, to set up the 
condition it expressed, and to avail himself of the fact that that condi- 
tion has not been complied with, unless he has waived such compliance 
or estopped himself from claiming the benefit of the condition. 

There would be some support for a claim that the appellant had 
waived compliance with the condition, if, with knowledge that it had 
not been complied with, he had manifested his consent to the corpora- 
tion becoming a going concern by making a payment or payments on his 
subscription in response to calls therefor, or had acquiesced or partici- 
pated in the conduct of the undertaking by accepting a dividend or 
other benefit accruing theref rom. Such a state of facts is not disclosed. 
It is not made to appear that the appellant did anything as a stock- 
holder or as a subscriber for stock, except to make payments on his 
subscription in reliance in good faith on a f aise représentation made to 
him that there had been a full compliance with the condition upon 
which his liability to pay was to accrue. A payment made in such 
circumstances is not at ail inconsistent with a continued and unchanged 
intention on the part of the subscriber to insist upon the condition 
expressed in the subscription contract. "A waiver exists only where 
one with full knowledge of a material fact does or forbears to do some- 
thing inconsistent with the existence of the right or of his intention to 
rely upon that right." 40 Cyc. 259. The appellant cannot be held to 
hâve waived a compliance with the condition expressed in the contract 
sought to be enforced by his making a payment or payments which, 
without fault on his part, were induced by a false représentation that 
the condition had been complied with. A payment made in such cir- 
cumstances does not indicate an intentional relinquishment of the right 
to require a compliance with the condition which was made a prerequi- 
site to the accrual of any obligation to pay anything. 

[3] The rule generally applicable is that a receiver cannot maintain 
an. action upon an obligation running to the original party which the 
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latter could not hâve maintained. High on Receivers (4th Ed.) §§ 204, 
205. It may be assumed, without being decided, that when the demand 
is sought to be enforced by the receiver for the benefit of creditors of 
the original obligée the receiver may avail himself of an estoppel upon 
the défendant of which such creditors were the benefïciaries, though 
the défendant had not estopped himself in favor of the party with 
whom he contracted. However this may be, neither the creditors nor 
the receiver as their représentative can sustain a claim that the défend- 
ant is estopped to deny the liability asserted against him without show- 
ing that the creditors extended crédit or otherwise altered their posi- 
tion for the worse in reliance upon something the défendant did or 
omitted to do. An estoppel in their favor could not arise as a resuit 
of conduct of another upon which they in no way relied or acted to 
their préjudice. In the absence of any showing that the creditors re- 
lied upon and were misled by the appellant's conduct, it is not to be 
assumed that there was a state of facts giving rise to an estoppel in 
their favor. The pleadings in the case contain no allégations of facts 
requisite to support such a claim of estoppel. As above indicated, for 
aught that appears, the creditors may hâve had their dealings either in 
ignorance of what the appellant had done or with knowiedge of the 
real facts, being fully aware that the payments by the appellant on his 
stock subscription were made in such circumstances as not to indicate 
a consent by him for the corporation to become a going concern before 
the stipulated amount of capital stock had been subscribed. 

The conclusion is that the plea disclosed the existence of a valid dé- 
fense to the demand sued on, and that its averments do not show that 
the appellant had waived that défense or had estopped himself to set 
it up. Livesey v. Omaha Hôtel, 5 Neb. 50; Newport Cotton Mill Co. 
v. Mims, 103 Tenn. 465, 53 S. W. 736 ; Katama Land Co. v. Jernegan, 
126 Mass. 155 ; Marion Trust Co. v. Blish, 170 Ind. 686, 84 N. E. 814, 
85 N. E. 344, 18 L. R. A. (N. S.) 347; Exposition Railroad Co. v. 
Canal Street Railroad Co., 42 La. Ann. 370, 7 South. 627; Bray v. 
Farwell, 81 N. Y. 601. The court was in error in adjudging that the 
plea was insufncient. 

It follows that the decree appealed from must be reversed. The 
cause will be remanded, with leave to the appellant to file an answer to 
the bill of the appellee, the subséquent proceedings to be in conformity 
with the equity rules now in force, the appellee or any creditor whose 
demand is sought to be enforced in the main suit to be afforded the 
opportunity of controverting any matter of défense set up in the an- 
swer, or to show the existence of any facts entitled to be given the 
effect of a waiver by the appellant of any such matter of défense or 
of an estoppel upon him to set it up. 
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LARKIN-GREEN LOGGING CO. v. SABIN. 

(Circuit Court of Appeals, Nintb. Circuit. May 3, 1915.) 

No. 2534. 

Bankbuftcy <©=»100 — Adjudication— Collatéral Attack. 

Involuntary bankruptcy proceedings, thougli based on the petltioa 
which alleged as the only act of bankruptcy the inaction of the alleged 
bankrupt for four months after attachaient had been levied on its prop- 
erty, which pétition was erroneously held to be sufflcient, are not void, 
so as to be subject to collatéral attack in a suit to enjoin the attachment 
créditer from proceeding with bis attachment suit, since the décision sus- 
taining that pétition was made in the exercise of the court's jurisdiction, 
and was therefore conclusive, though erroneous. 

[Ed. Note. — For other cases, see Bankruptcy; Cent. Dig. §§ 60, 131, 
141-144 ; Dec. Dig. <®=>100.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Charles E. Wolverton, Judge. 

Suit by R. L. Sabin, as trustée in bankruptcy of the estate of the 
Consumers' Lumber & Supply Company, a corporation, to restrain 
the prosecution of attachment proceedings brought against the bank- 
rupt by the Larkin-Green Logging Company, a corporation. Decree 
for the complainant (218 Fed. 984), and défendant appeals. Affirmed. 

Kollock, Zollinger & McDowall, of Portland, Or., for appellant. 
Beach, Simon & Nelson and Sidney Teiser, ail of Portland, Or., 
for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The real, and indeed only, question in this 
case is whether the involuntary bankruptcy proceedings of the estate 
of which the appellee is trustée are absolutely void. If so, the judg- 
ment must be reversed; otherwise, affirmed — the attack upon them 
being collatéral, and not direct. 

The bill is one in equity to restrain the appellant from prosecuting 
an action it had commenced prior to the commencement of the bank- 
ruptcy proceedings against the alleged bankrupt, and from proceed- 
ing under a writ of attachment procured in that action, and to estab- 
lish the alleged right of the trustée to the property in question freed 
of ail such claims on the part of the appellant. After alleging the due 
appointment of the appellee as trustée in bankruptcy of the estate of 
the Consumers' Lumber & Supply Company, and the corporate 
capacity of the appellant, the bill allèges that on April 17, 1913, a 
pétition in involuntary bankruptcy was filed in the court below against 
the said Consumers' Lumber & Supply Company, which pétition is 
in the bill set out at large, in which it is, among other things, alleged 
that certain named companies were creditors of the Consumers' 
Lumber & Supply Company (the time, place, and character of whose 
business is also stated), having provable claims amounting in the 
aggregate, in excess of securities held by them, to the sum of $500, 
and setting out the nature and amount of their respective claims; 

®=^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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that the said Supply Company was insolvent, and that within four 
months next preceding the day of the pétition it "committed an act 
of bankruptcy, in that it allowed Larkin-Green Logging Company 
to levy an attachment on ail of the assets and property of said Con- 
sumers' Lumber & Supply Company, which attachment has never 
been released or discharged or vacated, and which attachment was 
levied on December 18, 1912, and will become a prior lien and cannot 
be removed or set aside or dissolved through bankruptcy proceedings, 
after April 18, 1913 ; that said Consumers' Lumber & Supply Com- 
pany has done nothing to vacate or set aside said attachment, and 
has not gone into bankruptcy voluntarily, and its failure to do so will 
thereby create a préférence in favor of said Larkin-Green Logging 
Company, by reason of the attachment levied by said Larkin-Green 
Logging Company on said December 18, 1912, and said attachment 
is still a lien on ail the assets of said debtors ; that unless said Con- 
sumers' Lumber & Supply Company is adjudicated a bankrupt, and 
unless this pétition is filed forthwith, a préférence will be gained and 
obtained by said Larkin-Green Logging Company, as well as by 
Linnton Savings Bank, which levied a writ of attachment and at- 
tachée ail of the assets of said Consumers' Lumber & Supply Com- 
pany on December 26, 1912, and therefore on April 26, 1913, said 
Linnton Savings Bank will also obtain a préférence, as said Con- 
sumers' Lumber & Supply Company has done nothing to set aside 
said attachment, nor has it filed a voluntary pétition in bankruptcy; 
that the said obligations owing to said Larkin Green Logging Com- 
pany and Linnton Savings Bank are for prior indebtedness which 
was owing to the said attaching creditors prior to said December 18, 
1912; that by reason of the foregoing facts said Consumers' Lumber 
& Supply Company has permitted and suffered a préférence in favor 
of said Larkin-Green Logging Company and Linnton Savings Bank, 
which can only be set aside through an adjudication in bankruptcy 
of said Consumers' Lumber and Supply Company ; that at the time of 
the levy of said attachment, and for some time prior thereto, and ever 
since that date, said Consumers' Lumber & Supply Company has been 
insolvent, and now is insolvent, within the purview and meaning of 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, and its assets do not now 
equal, and did not at the time of the levy of said attachments, and 
hâve not since, equaled, its liabilities at a fair market value of said 
assets. 

'•Wherefore your petitioners pray that service of this pétition, with a sub- 
pœna, may be made upon said Consumers' Lumber & Supply Company, as 
prôvided in the acts of Congress relating to bankruptcy, and that it may be 
adjudged by the court to be a bankrupt within the purview of said act." 

The bill further allèges that thereafter to wit, on the 23d day of 
April, 1913, the said Larkin-Green Logging Company appeared in 
the bankruptcy court and filed a demurrer to the said involuntary péti- 
tion, which demurrer is also set out at large, and states as its grounds : 

"That the facts alleged and recited in said pétition as acts of bankruptcy do 
not constitute acts of bankruptcy under the statute or under the provisions of 
the law of the United States referring to bankruptcy, and that the said péti- 
tion does not set forth sufficient facts to constitute acts of bankruptcy under 
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said statute, or under the provisions of the law of the United States referring 
to bankruptcy, or sufflcient to entltle the petitioners to an order adjudging the 
Consumers' Luinber & Supply Company a bankrupt, or to confer jurisdiction 
upon this court to act upon said pétition or to adjudge said Consumers' Luni- 
ber & Supply Company a bankrupt." 

Such demurrer, the bill allèges, was, after argument on behalf of the 
respective parties, duly overruled by the court in an order which is 
also set out at large in the bill. The bill further allèges that there- 
after the said Consumers' Lumber & Supply Company filed an an- 
swer to the said involuntary pétition in bankruptcy, admitting ail the 
allégations thereof, and praying that it be adjudged a bankrupt, which 
answer is also set out in full in the bill ; that thereafter the court, 
"having jurisdiction of the parties to the said involuntary bankruptcy 
proceedings and of the subject-matter thereof," made and entered a 
decree adjudging the said Consumers' Lumber & Supply Company a 
bankrupt, which decree is also set out at large in the bill, with the 
allégation that the said order of adjudication has not been vacated, 
set aside, or modified, and is now and has been ever since it was 
entered in full force and effect; that an order of référence was duly 
made by the court, referring the said cause to the référée in bank- 
ruptcy, to whom the said Larkin-Green Logging Company, on the 
lOth day of June, 1913, "duly presented and filed with said référée a 
proof of claim in bankruptcy, which said proof of claim was duly ap- 
proved and allowed by said référée," which claim is also set out in 
full in the bill, and is based upon two certain promissory notes ; that 
the notes upon which the said claim was based "are the same notes 
and debts" upon which the suit was commenced by the Larkin-Green 
Logging Company in which its writ of attachment was issued and 
levied, and that the défendant Consumers' Lumber & Supply Com- 
pany participated as an unsecured creditor in the élection of the 
appellee trustée, and that the said trustée is duly authorized, em- 
powered, and directed to sell the property of the bankrupt coming 
into his hands, among which is the property in controversy. 

The contention on the part of the appellant is that, since the only 
act alleged in the pétition as constituting an act of bankruptcy on 
the part of the Consumers' Lumber & Supply Company was its inac- 
tion for the period of four months after levy of the writ upon its real 
property, which was held by the Suprême Court in the récent case of 
Citizens' Banking Company v. Ravenna National Bank, 234 U. S. 
360, 34 Sup. Ct. 806, 58 L. Ed. 1352, not to subject the insolvent 
debtor to involuntary adjudication as a bankrupt, the whole bank- 
ruptcy proceeding must be treated as absolutely void. We are unable 
to so hold. Certain it is that the court below, in overruling the de- 
murrer to that pétition, was in error; but in doing so it was mani- 
festly exercising the jurisdiction which pertained to it as a court of 
bankruptcy, in a matter of which it had full jurisdiction, as well as 
of the parties, and its error in the particular indicated was precisely 
similar to like errors committed by other fédéral courts, as was ex- 
pressly shown by the Suprême Court in the concluding clause of its 
opinion in the case cited, at page 369 of 234 U. S., at page 806 of 
34 Sup. Ct. (58 L. Ed. 1352). Jurisdiction to décide does not mean 
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only the power to décide right. As said by the Circuit Court of Ap- 
peals for the Eighth Circuit in Re First Nat. Bank of Belle Fourche 
et al., 152 Fed. 64, 81 C. C. A. 260, 11 Ann. Cas. 355 : 

"The jurisdiction of a court is not limited to the power to render correct 
décisions. It is the power to décide the issues according to its view of the law 
and the évidence, and its wrong décisions are as conclusive as its right ones. 
It empowers the court to détermine every issue within the scope of its author- 
ity, whether its décision is right or wrong, and every judgment or décision so 
rendered is final and conclusive upon the parties, unless reversed by writ 
of error or appeal, or vacated by some direct proceeding." 

See, also, In re Marion Contracting & Construction Co. (D. C.) 
166 Fed. 618; Edelstein v. United States, 149 Fed. 636, 79 C. C. A. 
328, 9 L. R. A. (N. S.) 236; In re Columbia Real Estate Co. (D. C.) 
101 Fed. 965. 

Whether the appellant is also concluded by its action in proving its 
claim as an unsecured creditor and participating in the subséquent 
bankruptcy proceedings in question it is not necessary to décide.. 

The judgment is affirmed. 



GULF TRANSIT CO. v. GRANDE. 
(Circuit Court of Appeals, Fifth Circuit. April 26, 1915.) 

No. 2744. 

L SEAMEN <g=>29 — LlABILITY FOB INJURY TO SERVANT— NEGLIGENCE OF FEL- 

LOW Sebvant. 

A gangwayman, employed by a stevedoring company to direct the move- 
ments of the winchman in loading baies of cotton into the hold of a steam- 
ship, and libelant, who was employed in stowing the cotton, held fellow 
servants, and the employer not liable for an injury to libelant, caused by a 
prématuré order to the winchman. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. <S=29.] 

2. Masteb and Servant <§=»107 — Mastee's Liability for Injury to Servant 
— Place to Wobk. 

While it is the primary duty of the master to use reasonable care to 
provide the servant with a safe place in which to work, when that has 
been done, he is not liable for an unsafe condition resulting from the man- 
ner in which the workmen carry on their work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 199- 
202, 212, 254, 255 ; Dec. Dig. ©=107.] 

Appeal from the District Court of the United States for the North- 
ern District of Florida ; Wm. B. Sheppard, Judge. 

Suit in admiralty by Odin P. Grande against the Gulf Transit Com- 
pany. Decree for libelant, and respondent appeals. Reversed. 

A libel was filed by Odin P. Grande against' the appellant, incor- 
porated as stevedores, to recover damages for personal injuries. The 
cause of action was stated by the libelant as follows: 

"1. That on March 30, A. D. 1912, the British steamship Penlee was lying 
alongside Commendeneia Street wharf in the bay of Pensacola, in the Northern 
district of Florida, receiving a cargo into the hold of said steamship by means 

^=»For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
222 F.— 52 
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of a certain derrick, winch, and other tackle ; that said winch and derrick were 
upon the deck of said vessel and used in connection with the cable, one end 
of whlch was atta'ched to a baie of cotton upon said wharf, and by means of 
said winch and derrick hoisted from said wharf over the side of said steam- 
ship and then lowered into the hold of said steamship and there stowed. 

"2. That on the date aforesaid respondent, the Gulf Transit Company, a 
corporation, through and by its agents and servants, was engaged in loading 
said cargo of cotton baies from its said wharf into the hold of said steam- 
ship as hereinbefore alleged. 

"3. That on the date aforesaid libelant, Odin P. Grande, was employed by 
respondent as its agent and servant in the hold of said steamship, whose duty 
it was to stow said cotton after same had been lowered into said hold in the 
manner aforesaid. 

"4. That while in the hold of said steamship, in the discharge of his duty to 
respondent as aforesaid, libelant, and respondent's other employés working 
with libelant, could not see out upon the deck of the said steamship, or observe 
baies of cotton as they were lowered from said wharf over the side of said 
steamship, and lowered into the hold of said steamship, until after same had 
been hoisted to a point directly over the hold of said steamship, because 
libelant and his coemployés working in the hold of said steamship as aforesaid 
were .many feet below the deck of said steamship, and were covered by the 
deck of said steamship, except as to the hatchway ; that the work at which 
the libelant and his coemployés were employed by respondent was arduous 
and exacting, and that libelant, as well as his coemployés, were required to 
concentrate their attention upon the work directly in hand ; that defendant's 
winchman, engaged in opération of the winch aforesaid, used for hoisting and 
lowering baies of cotton as aforesaid, was required to be upon the deck of said 
steamship near the winch, and while there in the discharge of his duties the 
respondent's said winchman could not see into the hold of said steamship, 
and could not see libelant and his coemployés, as they were engaged in the 
discharge of their duties as aforesaid ; that said baies of cbtton were large, 
bulky, and weighed between 400 and 500 pounds each ; that because libelant 
and his coemployés could not see said baies of cotton until they were hoisted 
to a point directly over the hatchway, and because they had their attention 
concentrated upon the work directly in hand, and because the winchman afore- 
said could not see libelant and his coemployés working in the hold of said 
steamship, the manner of loading said baies of cotton in said steamship as 
aforesaid was highly dangerous to libelant and his coemployés, and their lives 
and safety were constantly in jeopardy. 

"5. That it became and was the duty of respondent to libelant to observe 
due care and diligence to provide libelant with a reasonably safe place in 
which to work, and in which to discharge his duties to respondent, as afore- 
said; that in the discharge of this duty to libelant it became and was re- 
spondent's duty to provide a man, whose duty it was to stand upon the deck 
of said steamship, near the hatchway aforesaid, there to be and remain, and 
to observe the movement of said cotton in baies, as same was hoisted aboard 
said steamship from said wharf and lowered into the hold of said steamship, 
and to give proper and timely warning and signais to the winchman, so that 
said baies of cotton could be hoisted and lowered into the hold of said steam- 
ship with safety to libelant and his coemployés ; that this was the positive 
duty of respondent, and that in discharging said duty respondent's said em- 
ployé was engaged in discharging a duty which respondent owed directly to 
libelant and his coemployés, and that said duty was nondelegable. 

"6. That on the date aforesaid, while the libelant was working in the hold 
of said steamship, stowing cotton, as he was employed by respondent to do as 
aforesaid, the man whom respondent provided and placed on the deck of said 
steamship for the purpose of giving due and timely signais to the winchman 
for hoisting and lowering said baies of cotton as aforesaid suddenly, and with- 
out warning to libelant, carelessly and negligently signaled the winchman 
aforesaid to lower away on the baies of cotton, with which signal the said 
winchman then and there complied, and as a resuit thereof the said baies of 
cotton, large and bulky and weighing between 400 and 500 pounds each, forcibly 



GULF TRANSIT OO. V. GRANDE 819 

and violently fell upon libelant, thereby giving to and inflicting upon libelant 
divers and sundry wounds," etc. 

Upon the hearing the court rendered a decree in favor of the libel- 
ant for $200, from which the respondent has appealed to this court. 

W. A. Blount, A. C. Blount, Jr., and F. B. Carter, ail of Pensacola, 
Fia., for appellant. 

John P. Stokes and R. P. Reese, both of Pensacola, Fia., for ap- 
pelleee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). [1] It 
is conceded by counsel that the injuries of the appellee resulted from 
the négligence of the gangwayman in prematurely giving a signal to 
the winchman to lower the cotton. And the only question to be de- 
termined is whether the appellee and gangwayman were fellow serv- 
ants, within the rule which exempts the master from liability for the 
négligence of one servant resulting in injury to another of the same 
class. They were both employed by appellant, which was, quoad the 
ship, an independent contractor. They were engaged in a common 
employment in the same départaient of service, and both received or- 
ders from the same employer. The gangwayman had no control over 
the appellee; his duty being simply to signal the winchman when to 
hoist the cotton and lower it in the hold of the ship. The winch and 
other appliances were in good condition, and there is no claim that the 
gangwayman was an incompétent servant. Counsel for the appellee 
insist that it was the duty of the appellant to exercise reasonable care 
in providing him with a safe place to work, and that the négligence of 
the gangwayman in giving the signal prematurely to the winchman ren- 
dered the place unsafe, and hence for the resulting injuries to him the 
appellant is liable in damages. 

This position of counsel is opposed by the decided weight of au- 
thority, and to it we are unable to give our assent. That the appellee 
and the gangwayman were fellow servants, and that the appellant 
was not responsible for the négligent acts of the gangwayman in carry- 
ing on the work, clearly appears from the two cases of New England 
R. R. Co. v. Conroy, 175 U. S. 327, 20 Sup. Ct. 85, 44 L. Ed. 181, and 
Kreigh v. Westinghouse, 214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984. 
The former case, in which the court declined to follow Railway Com- 
pany v. Ross, cited below, announces a rule to guide us in determining 
who are fellow servants. At page 328 of 175 U. S., at page 86 of 20 
Sup. Ct. (44 L. Ed. 181), the court said : 

"Unless we are constralned to accept and follow the décision of this court 
in the case of Chicago, Milwaukee & St. Paul Railway Co. v. Ross, 112 U. S. 
377 [5 Sup. Ct 184, 28 L. Ed. 787], we hâve no hésitation in holding, both 
upon principle and authority, that the employer is not liable for an injury 
to one employé, occasioned by the négligence of another engaged in the same 
gênerai undertaking ; that it is not necessary that the servants should be en- 
gaged in the same opération or particular work ; that it is enough, to bring 
the case within the gênerai rule of exemption, if they are in the employment 
of the same master, engaged in the same common enterprise, both employed to 
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perform dutles tending to accomplish the saine gênerai purposes, or, In other 
words, if the services of each in his particular sphère or départaient are 
directed to the accomplishment of the same gênerai end." 

[2] Referring to the duty of the master to provide his employés with 
a safe place to work and to his responsibility for injuries resulting from 
the place becoming unsafe through the négligence of laborers in the 
manner of conducting the work, it was said by the court in Kreigh v, 
Westinghouse, 214 U. S. at pages 255, 256, 29 Sup. Ct. at page 621 
(53 L. Ed. 984) : 

"The duty of the master to use reasonable diligence in providing a safe 
place for the men in his employ to work in and to carry on the business of 
the master for which they are engagea has been so frequently applied in this 
court, and is now so thoroughly settled, as to require but little référence to 
the cases in which the doctrine has been deelared. Baltimore & Potomac 
R, R. Co. v. Mackey, 157 U. S. 72, 87 [15 Sup. Ct. 491, 39 L. Ed. 624] ; Union 
Pacific El. R. "Co. v. O'Brien, 161 U. S. 451 U6 Sup. Ot. 618, 40 L. Ed. 766] ; 
Ohoctaw, Oklahoma, etc., R. R. Co. v. McDade, 191 TJ. S. 64 [24 Sup. Ct. 24, 
48 L. Ed. 96]. The employé is not obliged to examine Into the employer's 
methods of transacting his business, and he may assume, in the absence of 
notice to the contrary, that reasonable care will be used in furnishing ap- 
pliances necessary to carrying on the business. Choctaw, Oklahoma, etc., R. 
R. Co. v. McDade, 191 U. S. 64, 68 [24 Sup. Ct, 24, 48 L. Ed. 96]. But while 
this duty is imposed upon the master, and he canuot delegate it to another 
and escape liability on his part, nevertheless the master is not held re- 
sponsible for injuries resulting from the place becoming unsafe through the 
négligence of the workmen in the manner of carrying on the work, where he, 
the master, has discharged bis primary duty of providing a reasonably safe 
appliance and place for his employés to carry on the work, nor is he obliged 
to keep the place safe at every moment, so far as such safety dépends on the 
due performance of the work by the servant and his fellow workmen. Ar- 
raour v. Hahn, 111 U. S. 313 [4 Sup. Ct. 433, 28 L. Ed. 440] ; Perry v. Rogers, 
157 N. Y. 251 [51 N. E. 1021]." 

The case of Océan Steamship Co. v. Cheeney, 86 Ga. 278, 284, 12 
S. E. 351, appears to be peculiarly applicable to the case at bar. Re- 
ferring to the hatch tender whose négligence resulted in injuries to one 
of his colaborers, it was said by the court at page 283 of 86 Ga., at 
page 351 of 12 S. E.: 

"The hatch tender was usually the engine driver, or one of the hands em- 
ployed to assist in loading the vessel. It appears that no spécial person was 
designated for this service, but that the hatch tender 'was taken indifferently 
from the laborers.' He was engaged by the company in the same business 
that ail the other hands of the gang were engaged in, to wit, the loading of 
the vessel with freight. He was therefore a coemployé with the other per- 
sons engaged in this business; and if, when stationed at the hatchway for 
the purpose of giving notice to the hands below, he failed to give that notice, 
or if he absented himself from the hatchway, and, while absent, some other 
person engaged in the business threw the baie down into the hold without 
notice to those below, and the plaintiff was thereby injured, it was in consé- 
quence of the négligence of a coemployé, and under the law he cannot re- 
cover for such négligence. We do not think it makes any différence whether 
the baie was thrown down when the hatch tender was présent and failed to 
give notice, or whether in his absence some other coemployé threw the baie 
■down. In either case it would be the négligence of a coemployé. It would be 
the négligence of the hatch tender in not giving notice, or in absenting him- 
self from the hatchway, or, in case it was done in the hatch tender's absence, 
the négligence of some other coemployé in throwing the baie down without 
notice." 
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It seems useless to multiply authorities touching a question which has 
been definitely decided by the Suprême Court. The case of Standard 
Oil Company v. Brown, 218 U. S. 78, 30 Sup. Ct. 669, 54 L. Ed. 939, 
relied upon by the appellee, is thought not to be in point. The facts of 
the Brown Case clearly distinguish it from the case before the court, 
and it would be a useless consumption of time to point out their difïer- 
ing features. Our conclusion is that the gangwayman was a fellow 
servant of the appellee, and hence for his négligence no recovery tan 
be had against the appellant. 

The decree should be reversed, and the cause remanded, with direc- 
tions to the trial court to enter a decree dismissing the libel. So or- 
dered. 



KEANE WONDER MINING CO. v. CTJNNINGHAM. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2495. 

1. Masteb and Sebvant <§=»278 — Injuries to Servant— Sufficiency or Evi- 

dence — Safe Place to Wobk. 

In an action for Personal injuries received by a miner, évidence held 
sufflcient to warrant the jury in finding that the owner was négligent in 
not making the place of work safe by knocking down loose ore hanging 
on the roof of a stope before the miner was put to work thereunder. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 960-969, 971, 972, 977 ; Dec. Dig. <S=>278.] 

2. Courts <g=»7 — Jurisdiction— Injuries to Person— Transitory Action. 

An action for Personal injuries is transitory, and may be maintained 
in the state in which service can be obtained on the défendant, though 
the injuries were caused in another state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 14, 16, 22-31 ; Dec. 
Dig. ®=>7.] 

3. Courts <S=>8 — Transitory Action— '.'Public Policy." 

Where the statutes of the state in which a transitory cause of action 
arose are not in substance inconsistent with the statutes or the public 
policy of the state in which the action is brought, they will be recognized 
and applied, and to be contrary to the "public policy" of the state the 
foreign statute must be against good morals or natural justice, or such 
that the enforcement of it would be prejudicial to the gênerai interests of 
the citizens, it not being sufflcient that, it difCers from the law of the 
state. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §| 18, 19; Dec. Dig. 
<§=»8. 

For other définitions, see Words and Phrases, First and Second Séries, 
Public Policy.] ' 

4. Masteb and Servant <§=>203, 227 — Injuries to Servant— Action— Law 

Governing. 

In an action brought in Nevada for Personal injuries to an employô 
received in Callfornia, the provisions of the California statute abolish- 
ing the défenses of assumption of risk and contributory négligence can 
be applied. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 538- 
; 543, 668, 669 ; Dec. Dig. <§=>203, 227. 

i What law governs master's liability for injuries to servant, see note to 

1 Mexican Cent. Ry. Co. v. Jones, 48 C. C. A. 232.] 

ï ®=aFor otber cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the District 
of Nevada; E. S. Farrington, Judge. 

Action by James Cunningham against the Keane Wonder Mining 
Company. Judgment for plaintif!, and défendant brings error. Af- 
firmed. 

Gavin McNab, B. M. Aikins, and A. H. Jarman, ail of San Fran- 
cisco, Cal., and Sweeney & Morehouse, of RenO, Nev., for plaintiff in 
error. 

Dixon & Miller, J. B. Dixon, and A. Grant Miller, ail of Reno, Nev., 
for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and VAN 
FLEET, District Judge. 

GILBERT, Circuit Judge. The défendant in error, who will here- 
in be designated the plaintiff, in his complaint alleged that he was 
injured while working as a mucker in the mine of the défendant, 
that the défendant carelessly drove a stope upwards from a tunnel 
situated in its mine, and failed and neglected to use ordinary and rea- 
sonable care in inspecting the roof or top of said stope, and failed and 
neglected to pick or bar down from said roof loose rock and ore there- 
in, and caused the plaintiff to work in said tunnel at the bottom of said 
stope while the stope was in a dangerous condition, owing to the nég- 
ligence of the défendant in not properly timbering the same, and in 
not properly inspecting and examining the same, and in not properly 
picking or barring down the loose rock at the roof of said stope, by 
reason .whereof an amount of ore and rock fell, causing serious in- 
jury to the plaintiff. 

It is contended that the court below erred in denying the défend- 
ants motion, at the close of the testimony for an instructed verdict in 
its favor, and it is said that the évidence conclusively shows that it 
was the duty of the plaintiff, befôre working in the place where he 
was injured, to examine the roof of the stope and to bar down any 
loose material that might remain thereon, and that there was no évi- 
dence to show that the défendant was négligent. The view of the 
court below on this branch of the case is shown where, in denying 
the motion for a nonsuit, it said : 

"Now, hère is a large chamber at the point where the accident occurred. 
The hanging wall was 25 feet above the foot wall, and an enormous body, 60 
tons of ore, were left on the hanging wall. It seems to me that in itself was 
négligence ; at least it is a fact tending to show négligence. On the existence 
of that fact, I hold there is testimoay hère showing négligence." 

The évidence indicated that the ore body varied in thickness, and 
was from 8 to 15 feet or more, and that it contained a flat seam carry- 
ing galena running through and causing a cleavage at about six or 
seven feet above the foot wall. The ore below the seam was broken 
out by the use of piston drills working against the breast. The ore 
above the seam was mined by means of Waugh drills, which were 
used to blast down the ore from the hanging wall. At the place 
where the accident occurred, the hanging wall was graphitic schist. 
After shooting the holes drilled by the Waugh drills, there would. 
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at times, remain ore bodies, more or less shattered, but still unbroken 
from the hanging wall. Such an ore body remained above the place 
where the plaintiff was working. The ore body was white quartz, and 
between the ore body and the hanging wall there was a gouge, varying 
in thickness from 1 to 18 inches, a soft black graphitic schist, the 
présence of which rendered any body hanging below it likely to become 
detached from the hanging wall. The tendency of the blasting which 
followed the use of the Waugh drills was to loosen the ore which 
might still remain thereafter on the hanging wall. To prevent the 
falling of such ore, and to make safe the working place underneath 
the same, it was the custom to bar down such rock as might be loose 
and removable. The défendant contends that this duty of inspection 
and barring down rested upon the muckers, and argues that it has 
discharged its full duty in placing that burden upon the muckers, 
and that therefore it was not négligent. But the plaintiff testified 
otherwise. He said that it was the duty, not of the muckers, but of 
the miners, to bar down the loose rock. He testified: "The miner 
goes in first and bars down the loose rock, and he tells the mucker 
when it is safe for him to corne in"— and he said that on the day on 
which he was injured, the foreman, Mr. Roper, took him in there to 
work, "and I though it was ail right. Mr. Roper said nothing to me 
at ail." He testified also that : 

"Sometimes the foreman himself would bar down the loose rock and see 
that the place was safe before we would go in there to work." 

So the witness Dropulich testified that it was not the muckers' busi- 
ness to use the pinch bars to pick the rock from the roof — "that is a 
miner's business. I never was work with that. I didn't see it either." 
Perez, another mucker, who was working in the mine, testified to the 
same effect, and Porter, who was a miner, testified that it was his 
duty "to bar down or pick down or sound the rock after a blast to 
see whether it was safe, or to make it safe." The défendant offered 
testimony to the contrary. We hâve nothing to do, however, with 
the weight of the testimony. We are not convinced that the court 
below erred in holding that the évidence offered by the plaintiff, if 
true, was sufficient to show négligence on the part of the défendant. 
This is not a case in which the only évidence of négligence is the fact 
of the accident. The jury may hâve found négligence in the fact 
alone that ore was allowed to remain on the hanging wall, or that 
there was want of proper care in inspecting the ore hanging from the 
roof underneath which the plaintiff was put to work ; there being évi- 
dence tending to show that a proper inspection and testing of the rock 
would hâve disclosed the fact that it was likely to fall. The défend- 
ant owed the plaintiff the duty of furnishing him a reasonably safe 
place in which to work, and from the whole évidence it is not an un- 
reasonable inference that the place could hâve been made safe by 
the use of proper précautions. 

[2] The action was brought in a state court of Nevada, upon a 
cause of action which arose in the state of California, and the cause 
was removed by the défendant to the District Court of the United 
States for the District of Nevada. Error is assigned to the instruction 
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whereby the court charged the jury that the case was to be govemed 
by the statute of California, winch provided that assumption of risk 
was no défense to an action of that nature, and that contributory nég- 
ligence should not bar recovery where the plaintifï's contributory nég- 
ligence was slight and that of the employer was gross in comparison, 
in which case the damages might be diminished by the jury in propor- 
tion to the amount of négligence attributable to the employé. It is 
said that this instruction was error for the reason that, under the law 
of the state in which the action was brought and was pending, as- 
sumption of risk and contributory négligence were available as valid 
défenses to such an action. There can be no doubt of the right of the 
plaintif! to bring his action in the state of Nevada, provided that he 
could obtain service upon the défendant therein. Said the court 
in Atchison, Topeka & Santa Fé Ry. Co. v. Sowers, 213 U. S. 55, 
67, 29 Sup. Ct. 397, 401 (53 L. Ed. 695) : 

"An action for Personal injuries is universally held to be transitory, and 
maintainable wherever a court may be found that bas jurisdiction of the 
parties and the subject-matter." 

[3] In Dennick v. Railroad Co., 103 U. S. 11, 26 L. Ed. 439, Mr. 
Justice Miller said: 

"Wherever, by either the eommon law or the statute law of a state, a right 
of action has become flxed and a légal liability incurred, that liability may 
be enforced and the right of action pursued in any court which has jurisdiction 
of such matters and can obtain jurisdiction of the parties." 

In Texas & Pacific Ry. Co. v. Cox, 145 U. S. 593, 605, 12 Sup. Ct. 
905, 908 (36 L. Ed. 829), the court said that this rule is generally rec- 
ognized and applied where the statute of the state in which the cause 
of action arose — 

"is not in substance inconsistent with the statutes or public policy of the state 
in which the right of action is sought to be enforced." 

What was meant by the term "public policy" of the state is shown in 
Northern Pacific Ry. Co. v. Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 
38 L. Ed. 958, in which the court quoted with approval f rom Herrick 
v. Minneapolis & St. Paul Railroad, 31 Minn. 11, 16 N. W. 413, 47 
Am. Rep. 771, the following : 

"But it by no means follows that, because the statute of one state differs 
from the law of another state, therefore it would be held contrary to the pol- 
icy of the laws of the latter state. Every day our courts are enforcing rights 
under foreign contracts where the lex loei contractus and the lex fori are 
altogether différent, and yet we construe thèse contracts and enforce rights 
under them according to their force and effect under the laws of the state 
where made. To justify a court in refusing to enforce a right of action which 
accrued under the law of another state, because against the policy of our 
laws, it must appear that it is against good morals or natural justice, or 
that, for some other such reason, the enforcement of it would be prejudicial 
to the gênerai interests of our own citizens." 

In Cuba R. R. Co. v. Crosby, 222 U. S. 473, 32 Sup. Ct. 132, 56 L. 
Ed. 274, 38 L. R. A. (N. S.) 40, the court said : 

"With very rare exceptions the liabilities of parties to eaeh other are flxed 
by the law of the territorial jurisdiction within which the wrong is done and 
the parties are at the time of doing it." 
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The cases so cited and the principles therein announced seem to be 
conclusive of the question which is hère presented. 

[4] As to the défenses which may be interposed to actions of this 
class, the Législature of Nevada has not as yet seen fit to take the ad- 
vanced position which has been reached by the Législature of Califor- 
nia. In Nevada the old défenses are still pleadable in bar. But the 
courts of Nevada are open to those whose right of recovery dépends 
upon the law of the state where the injuries were received. To per- 
mit in the court of the forum défenses which were not pleadable in 
the state where the cause of action arose would be to deprive the plain- 
tif! of a portion, if not the whole, of his right of action, granted by 
the laws of that state. In what respect would it contravene the public 
policy of Nevada to accord the plaintiff the rights which are given him 
by the state of California? It certainly cannot be said that it would 
be against "good morals" or "natural justice," or that it would be 
"prejudicial to the gênerai interests" of the citizens of Nevada. There 
is no statute of Nevada which prohibits the enforcement of this cause 
of action in accordance with the laws of the state in which it arose. 
Some of the state courts hâve adopted a restricted rule of interstate 
comity, which, if applied in this case, would fully sustain the defend- 
ant's contention. But in the fédéral courts, following the lead of the 
Dennick Case, in which Mr. Justice Miller declared a libéral rule of 
comity, the tendency has been to establish a broader rule, a rule which 
accords, we think, with enlightened procédure, justice and common 
sensé. 

A décision directly in point is Missouri Pac. Ry. Co. v. Larussi, 161 
Fed. 66, 88 C. C. A. 230, in which the Circuit Court of Appeals for the 
Seventh Circuit, in an action brought in Illinois upon a cause of ac- 
tion which arose in Kansas, held that the law of Kansas relieving rail- 
road employés from the common-law rule of assumed risk f rom nég- 
ligence of îellow servants was applicable, and would be enforced in 
the court of the forum. See, also, Theroux v. Northern Pac. R. Co., 
64 Fed. 84, 12 C. C. A. 52, in which the Circuit Court of Appeals for 
the Eighth Circuit held that an action for death by wrongful act oc- 
casioned in a state, which gives three years for suing therefor, may be 
maintained at any time within the three years in another state which 
gives only two years iri which to bring such an action. 

We find no error. The judgment is affirmed. 
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GIBBONS v. GOLDSMÏTH. 
(Circuit Court of Appeals, Ninth Circuit May 3, 1915.) 

No. 2481. 

1. bankruptcy ®=>455 — review— appeal— "controvebsy in a bankruptcy 

Peoceeding." 

Wherever a third person daims the property held by the trustée in 
bankruptcy, whether he intervenes by original pétition or is brought in 
on tbe application of tbe trustée, he institutes a "controversy in a bank- 
ruptcy proceeding" in whicb the judgment is appealable under Bankr. 
Act July 1, 1898, c. 541, | 24b, 30 Stat. 553 (Comp. St. 1913, § 9608). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. «©=455. 

For other définitions, see Words and Phrases, Second Séries, Contro- 
versy Arising in Bankruptcy Proceeding. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy <S=>440 — Review— Pétition to Revise— "Bankruptcy Peo- 

ceeding." v 

A question raised by the claimant of property adverse to a trustée in 
bankruptcy, whether the bankruptcy court had jurisdiction to détermine 
that claiin, is a question of a "bankruptcy proceeding," reviewable by 
pétition to revise, under Bankr. Act, § 24b. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. <§=>440. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bankruptcy Proceeding.] 

3. Bankruptcy <©=»140 — Jurisdiction of Court— Adverse Clam— Community 

Property. 

Under the provisions of the Bankruptcy Act, vesting the trustée with 
the title of the bankrupt to ail property vvbich, prior to the iiling of the 
pétition against hirn, could hâve been soM under judicial proceedings 
against him, and Rem. & Bal. Code Wash. § 5918, giving to the husband 
the control of the community property, and providing that such property 
may be sold on exécution for community debts, and the décisions of the 
state courts that debts contracted by the husband during the existence 
of the marriage are prima facie community debts, the bankruptcy court 
has jurisdiction to détermine the disposition of funds in the hands of the 
trustée in bankruptcy arising from the sale of community property. 

LEd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. <S=>140. 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

4. Bankruptcy <@=>140 — Adverse Claims— Détermination— Proceedings. 

Such jurisdiction was properly exercised, where the wife was given 
full opportunity to présent her claim to the property, to frame issues, and 
to adduce évidence to the same extent as she might hâve done in any other 
suit. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. <S=140.] 

Pétition for Revision of Proceeding of the District Court of the 
United States for the Northern Division of the Western District of 
Washington, in Bankruptcy ; Jeremiah Neterer, Judge. 

£=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Pétition by Mary L. Gibbons against J, S. Goldsmith, as trustée in 
bankruptcy of the estate of Pat Gibbons, bankrupt, to revise an order 
of the District Court entered in the bankruptcy proceedings. Pétition 
dismissed. 

Pat Gibbons, upon the pétition of créditera, was adjudged a bankrupt. The 
bankrupt's estate consisted of 610 acres of land on which was a coal mine 
tnen under a lease for a period of years. This property was acquired by the 
bankrupt and his wife, the petitioner herein, through their joint efforts, and, 
under the laws of the state of Washington, it was community property. The 
petitioner was not a party to the bankruptcy proceedings, nor did she in any 
way assent thereto. The trustée took possession of the property, caused the 
land to be appraised, and sold, subject to the lease, for the sum of $48,050. 
In the meantime, pending the bankruptcy proceedings, the lessee had paid 
$8,174.51, as royalties under the lease, to the Seattle National Bank, for the 
beneflt of the trustée. It was paid to the bank, for the reason that the trustée 
contemplated contestlng the validity of the lease, and declined to receive the 
saine. The estate being in a condition to be closed, the trustée decided to with- 
draw the $8,174.51 from the Seattle National Bank. The bank declined to 
pay the same, on the ground that the petitioner had asserted some adverse 
claim to the fund. The trustée thereupon flled his pétition in the District 
Court, praying for an order directing the bank to show cause why it should 
not pay the money, and directing the petitioner to appear at the same time 
and propound any claim which she might hâve, not only to the money in the 
bank, but also to the money realized on the sale of the land. The petitioner 
appeared and objected to the jurisdiction, and moved to quash the citation to 
show cause. Thèse motions being overruled, she answered, alleging that ail 
of the said land belonged to the community; that the entire indebtedness of 
Pat Gibbons was separate, and not the indebtedness of the community ; that 
before the sale of said land was made, or attempted to be made, she duly filed 
in the office of the auditor of the county in which the same is situated a claim 
asserting her community title and interest in and to said property, and the 
trustée in bankruptcy had notice of her rights and claim. In the answer she 
insisted upon her objection to the jurisdiction, and refused to consent to the 
matter being heard and determined by the bankruptcy court, and prayed that 
the proceedings be quashed. The allégations of the answer were put in issue 
by the trustée. The petitioner offered no proof on the hearing. The référée 
entered an order adjudging ail the assets to be property of the community, 
and held that some, if not ail, of the claims proved were actually community 
debts, that under the law the debts were presumptively community debts, and 
that the trustée was entitled to the control of the community property and to 
the funds derived therefrom. The petitioner brought the matter before the 
District Court for review, and the order of the référée was affirmed. The 
petitioner on a pétition to revise now présents the foregoing facts to this 
court, and prays that the order of the District Court and the référée be va- 
cated, set aside, and held for naught, and that it be adjudged that the District 
Court had no jurisdiction over the funds in the possession of the Seattle Na- 
tional Bank, and no jurisdiction over the money realized from the sale of the 
lands, and no jurisdiction to sell or dispose of said lands, and no jurisdiction 
to adjudge in this summary proceeding the rights of the petitioner. 

Israël & Kohlhase and Joseph W. Robinson, ail of Seattle, Wash., for 
petitioner. 

Clise & Poe, of Seattle, Wash., for Dexter Horton Trust & Savings 
Bank. 

McClure & McClure, of Seattle, Wash., for J. S. Goldsmith, as trus- 
tée, etc. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 
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GILBERT, Circuit Judge (after stating the facts as above). This 
case présents the beclouded question which arises in nearly every case 
in which review of décisions in bankruptcy is sought in an appellate 
court. Is the remedy by appeal or by pétition to revise? Is the judg- 
ment to be reviewed a step in a bankruptcy proceeding, or is it a con- 
troversy arising in a bankruptcy proceeding ? The answer to the ques- 
tion in a case of this kind dépends upon the nature of the proceeding 
in the bankruptcy court, and the questions which are to be presented 
for review to the appellate court. It is to be observed that the petition- 
er in this case does not attempt to bring bef ore this court the merits of 
a controversy which was decided in the court below. She présents only 
the question of the jurisdiction of that court to deal with the subject- 
matter of the proceeding. The prayer of her pétition is that it be 
adjudged that the District Court had no jurisdiction over any of the 
funds realized from the community property or the sale thereof, and 
had no jurisdiction to sell or dispose of said property, and no jurisdic- 
tion to détermine in a summary proceeding the rights of the petitioner 
in or to said funds or said lands. 

[1] If the petitioner were hère seeking a reversai of the judgment 
on the merits, and asserting the adverse right to receive ail or a portion 
of the funds in the hands of the court in the proceeding which was 
instituted therein, her remedy would clearly be by appeal. For where- 
ever, in a proceeding such as this, a third person intervenes in the 
bankruptcy court and asserts an independent and superior title to the 
property held by the trustée, claiming the right to recover and remove 
the same from the jurisdiction of the bankruptcy court as part of the 
estate to be administered, he institutes a controversy in a bankruptcy 
proceeding, whether he intervenes by an original pétition, or is brought 
into court upon the application of the trustée, and to review the judg- 
ment of that court his remedy is by an appeal under the provisions of 
section 24b. Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008 ; Hewit v. Berlin Machine Works, 194 U. S- 
296, 24 Sup. Ct. 690, 48 L. Ed. 986; Knapp v. Milwaukee Trust Co., 
216 U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610; Houghton v. Burden, 
228 U. S. 161, 33 Sup. Ct. 491, 57 L. Ed. 780; Loeser v. Savings De- 
posit Bank & Trust Co., 163 Fed. 212, 89 C. C. A. 642 ; In re Hartzell, 
209 Fed. 775, 126 C. C. A. 499; In re McMahon, 147 Fed. 685, 77 C. 
C. A. 668; In re Moody (D. C.) 131 Fed. 525; In re Rochford, 124 
Fed. 182, 59 C. C, A. 388; Galbraith v. Robson-Hilliard Grocery Co., 
216 Fed. 842, 133 C/C. A. 46. 

[Z] But where it is sought, as in this case, to présent to the Circuit 
Court of Appeals the question whether the District Court erroneously 
exercised jurisdiction to détermine the merits of an adverse claim to 
property, the question of law so raised is a question of a bankruptcy 
proceeding, and it is reviewable by a pétition to revise under section 
24b of the Bankruptcy Act. Mueller v. Nugent, 184 U. S. 1, 22 Sup. 
Ct. 269, 46 L. Ed. 405 ; Louisville Trust Co. v. Comingor, 184 U. S. 
18, 22 Sup. Ct. 293, 46 L. Ed. 413; Schweer v. Brown, 195 U. S. 171, 
25 Sup. Ct. 15, 49 L. Ed. 144; First Nat. Bank v. Title & Trust Co., 
198 U. S. 280, 25 Sup. Ct. 693, 49 E. Ed. 1051; In re Gill, 190 Fed. 



GIBBONS V. GOLDSMITH 829 

726, 111 C. C. A. 454; In re McMahon, 147 Fed. 684-687, 77 C. C. A. 
668; In re Blum, 202 Fed. 883, 121 C. C. A. 241 ; Shea v. Lewis. 206 
Fed. 877, 124 C. C. A. 537; In re Goldstein, 216 Fed. 887, 133 C. C. A. 
91. 

In Schweer v. Brown the court said : 

"If the court erred in retaining jurisdiction on the merits, the remedy was 
by pétition to the Circuit Court of Appeals under section 24b." 

In Re McMahon Judge Lurton said : 

"In respect to the judgment of the District Court overruling the objections 
made to the * * * jurisdiction, we hâve reached the conclusion that the 
action of that court was subject to review under the supervisory powers con- 
ferred upon this court by section 24b." 

[3] The only question which remains to be considered is whether 
the District Court had the jurisdiction and power to entertain the pro- 
ceeding and render the judgment which is complained of. The real 
estate out of which the fund in controversy was realized was ad- 
mittedly community property. The petitioner and the bankrupt had 
been married more than 29 years. The debts were incurred within 
that period. The status of the community property in the bankruptcy 
court, and the rights of the members of the community in respect to 
the same, are to be determined by the statutes and the décisions of the 
state of Washington. Section 5918, Remington & Ballinger's Code, 
gives the husband the management and control of the community real 
property, and provides that ail such community real estate shall be 
subject to liens of judgments recovered for community debts, and 
to sale on exécution issued thereon. By the décisions of the Suprême 
Court of that state it is well settled that, while ail property acquired 
by the husband is prima facie community property, ail debts created by 
him during the existence of the marriage are prima facie community 
debts. Calhoun v. Leary, 6 Wash. 21, 32 Pac. 1070; Bird v. Steele, 
74 Wash. 68, 132 Pac. 724. Numeroùs other décisions may be cited 
to the same effect. It is also well settled that an exécution issued 
against the husband for a community debt may be levied on com- 
munity real property. Curry v. Catlin, 9 Wash. 495, 37 Pac. 678, 39 
Pac. 101; Horton v. Donohoe-Kelly Banking Co., 15 Wash. 399, 
46 Pac. 409, 47 Pac. 435; Allen v. Chambers, 18 Wash. 341, 51 Pac. 
478. In Thygesen v. Neufelder, 9 Wash. 455, 37 Pac. 672, it is 
held that a conveyance by a husband to an assignée for the benefit 
of community creditors is a rightful application of community prop- 
erty for the discharge of community obligations; and in Bimrose v. 
Matthews, 78 Wash. 38, 138 Pac. 319, it was held that a discharge 
of the husband in bankruptcy from the obligation of a community debt 
of necessity discharged also the wife, although she was not a party 
to the bankruptcy proceeding. Prima facie, as we hâve seen, the 
debts were ail community obligations. The trustée, by opération of 
the Bankruptcy Act, became vested with the title of the bankrupt 
to ail property which, prior to the filing of the pétition against him, 
could hâve been sold under judicial process against him. 
The fund which was the subject of the proceeding in the bank- 
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ruptcy court was in the actual possession of that court. It follows 
from that fact that the court had the power to deal with the question 
of its disposition and its distribution. In Murphv v. John Hofman 
Co., 211 U. S. 562, 569, 29 Sup. Ct. 154, 158 (53 t. Ed. 327), it was 
said: 

"Where a court of compétent jurisdiction has taken property into its pos- 
session through its officers, the property is thereby withdrawn from the juris- 
diction of ail other courts. The court having possession of the property has 
an ancillary jurisdiction to hear and détermine .ail questions respecting the 
title * * * or control of the property. In the courts of the United States 
this ancillary jurisdiction may be exercised, though it is not authorized by any 
statute. The jurisdiction in such cases arises out of the possession of the 
property, and is exclusive of the jurisdiction of ail other courts, although 
otherwise the controversy would be cognizable in them." 

So in Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. 
Ed. 1157, it was held that, where property was in the possession of 
the bankrupt at the time of the appointment of a receiver, the bank- 
ruptcy court had jurisdiction to détermine the title to it as against an 
adverse claimant. The District Court had therefore jurisdiction to 
hear and détermine ail adverse claims to the fund which was in its 
possession, and that jurisdiction was properly exercised in the rnanner 
in which the proceeding under considération hère was had. That 
proceeding was not strictly summary, but it was plenary in its na- 
ture. It afforded the petitioner herein as full opportunity to présent 
her claim, to frame issues, and to adduce évidence as she could hâve 
had in any other form of suit. As Judge Lurton said in Loeser v. 
Savings Deposit Bank & Trust Co., 163 Fed. 212, 89 C. C. A. 642: 

"Having the actual possession, it mattered nothing whether the trustée 
instituted a proceeding to bring the bank in for the détermination of the 
controversy, or whether the bank had intervened by pétition to assert its 
rights." 

It follows that the pétition must be dismissed, with costs in favor 
of respondent and against petitioner. 



CRIBBEN & SEXTON CO. et al. v. NORTH END HOTJSE FURNISHING CO.1 

(Circuit Court of Appeals, Eighth Circuit. March 25, 1915.) 

No. 4251. 

Bankktjptcy <g=s91 — Acts of Bankrttptcy— Fbaudulent Tkansfeb of Prop- 
erty. 

Evidence considered, and held to sustain the allégations in a pétition 
in involuntary bankruptcy of acts of bankruptcy by transferring proper'-.y 
with intent to hinder, delay, and defraud creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§' 137-139; 
Dec. Dig. <S=»91.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

In the matter of the North End House Furnishing Company, al- 
leged bankrupt. From an order dismissing their pétition, the Cribben & 
Sexton Company and others, petitioning creditors, appeal. Reversed. 

^=>For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
t Rehearlng denled June 16. 1915. 
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Lee W. Grant, of St. Louis, Mo. (Wilbur H. Close, of St. Louis, 
Mo., on the brief), for appellants. 

William Zachritz and Hugh D. McCorkle, both of St. Louis, Mo. 
(Edgar F. Zachritz, of St. Louis, Mo., on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This is an appeal f rom a judgment dis- 
missing an involuntary pétition in bankruptcy. Appellants filed the pé- 
tition against appellees March 8, 1913, and alleged among other acts 
of bankruptcy the following : 

"Your petitioners further state that the said North End House Furnishing 
Company committed an act or acts of bankruptcy, in that, beginning with. 
January 29, 1&13, until the date of the filing of the pétition herein, the said 
North End House Furnishing Company from time to Urne transferred and 
conveyed a part of its property with intent to hinder, delay, or defraud its 
creditors, or some of them, in that during ail of said period it turned over 
to one Samuel Gibstine, as fast as the saine was collected, ail cash received 
by it, being both cash collected from accounts and bills receivable and cash 
derived from cash sales, and that said suras so transferred from day to day 
were turned over to the said Gibstine with intent to hinder, delay, or defraud 
its creditors ; that the exact amount so transferred is unknown to your peti- 
tioners, for the reason that the said North End House Furnishing Company 
did not keep correct books of account and has destroyed the cash book kept 
by it during said period ; that your petitioners state that the amount so trans- 
ferred with intent to hinder, delay, or defraud its creditors exceeds the sum 
of flve hundred dollars ($500.00). Your petitioners further state that the 
said North End House Furnishing Company committed a further act of 
bankruptcy, in that it did convey and transfer part of its property with in- 
tent to hinder, delay, or defraud its creditors, on or about the ôth day of 
February, 1913, in that it did on or about said date transfer and convey to 
the Diamond Investment Company certain bills receivable, secured by mort- 
gage, owned by it, said bills receivable being executed by the following per- 
sons and in the following amounts, to wit: 

Joseph Murphy 5241.60 

Joseph Bequerst 115.50 

J. P. Smith 30.00 

Jos. Vittitoe 44.50 

Oscar Strasmer 47.50 

Fred Schneeman 30.S0 

L. Nagel 78.00 

William Dietrlchs 50.00 

Paul Nordgens 22.00 

J. Frail 28.00 

Geo. Schmitz 40.50 

Harry L. Kellar 20.00 

J. Moore 98.00 

J. M. Wolff 28.00 

H. Seib 36.00 

John Mehl 50.12 

Howard T. Smith 20.00 

L. Berman 12.75 

Minsterman 9.50 

C. Smith 7.00 

Frank Block 13.90 

Anton Spitz 7.05 

Gus Schlueter 7.57 

Geo. Harig 4.60 

Geo. Eodemeyer „ 9.20 
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Peter Heltman $ 17.00 

Wm. Pohlman 12.00 

Augustus Martin 19.00 

Théodore Callis 4.00 

L. Breuer 19.00 

E. Berns 3.00 

Elizabeth Meyer 43.25 

Mary Gevers 54.10 

H. F. Kruse 20.00 

J. B. Viekery 40.00 

"That said transfer was made by it with intent to hinder, delay, or de- 
fraud Its creditors, and was without considération." 

A receiver was appointée!, and the stock of merchandise belonging to 
appellee was sold for $798.57. Appellee answered the pétition, and the 
issues thus raised were ref erred to a master, who made a report recom- 
mending the dismissal of the pétition. The report was confirmed, and 
pétition dismissed. The master reported with référence to the above 
alleged acts of bankruptcy as f ollows : 

"In the opinion of the spécial master, the évidence does not justify him in 
finding that the respondent transferred any of its money to Gibstine with 
the intent on its part to hinder, delay, or def raud its creditors. The argument 
made on behalf of the petitioning creditors in support of this act of bank- 
ruptcy consists of a séries of assumptions and conjectures, and although the 
évidence is perhaps sufficient to raise a suspicion that Gibstine did not account 
for ail the money of the Company received by him, the spécial master thinks 
that the petitioners hâve failed to sustain this act of bankruptcy by a pré- 
pondérance of the évidence. The charge that the transfer of the company's 
notes to the Diamond Investment Company was without considération, and 
was made with intent to hinder, delay, or defraud its creditors, is not sus- 
tained by the évidence. The évidence shows that the notes ip question were 
pledged to the Diamond Investment Company as security for a loan made to 
the respondent company. There is no évidence warranting the conclusion 
that the transaction was without considération, or that it was made with 
the intent alleged in the pétition." 

We think the master and the court erred in so finding. The évi- 
dence in the record with référence to thèse alleged acts of bankruptcy 
is substantially as f ollows : Appellee was a corporation doing business 
in St. Louis, Mo., on the time payment plan. At the time the pétition 
was filed Samuel Gibstine owned a majority of the stock of the cor- 
poration, and H. F. Hartnagel owned the balance. Gibstine alone con- 
tests the involuntary pétition. He became interested in the corpo- 
ration about January 27, 1913, by purchasing a majority of the stock. 
Early in January, 1913, the corporation employed a Mr. Umbreit to 
make an audit of its affairs. The audit showed merchandise on hand 
of about $2,900 or $3,000; stock, cash, and outstanding accounts, 
$4,900. The liabilities for merchandise amounted to $3,000. Gibstine 
testifies to a somewhat smaller value of merchandise when he took 
possession, but his valuation was simply an estimate. Prior to the time 
that Gibstine assumed control of the corporation a ledger was kept, in 
which were entered ail sales made on crédit. There were also kept 
order slips, or sales slips, on which was entered each sale, and which 
constituted the original record entry of each sale, and the number of 
thèse order slips was also entered in the ledger opposite each charge 
item. There was also kept a cashbook, in which was entered ail cash 
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items including collections and cash sales. There was also kept a bank 
account at the Bremen Bank, where ail moneys belonging to the cor- 
poration were deposited. The corporation paid its debts fairly well. 
After Gibstine secured control of the corporation it failed to enter 
ail crédit sales in the ledger; it ceased to enter in the ledger opposite 
the charge items the number of the order slips ; it ceased to deposit its 
money in bank, but ail moneys received, either f rom collections or f rom 
cash sales, were turned over to Gibstine. Gibstine kept no account 
of the moneys turned over to himself, and the books of the corpora- 
tion show no record of thèse moneys. A few days after Gibstine took 
charged he pledged with the Diamond Investment Company, owned by 
his wife, mortgages of the corporation amounting to $1,300 to secure an 
alleged loan of $500. The check for this $500 was handed by Gibstine 
to Tiekmeier, who seems to hâve been the treasurer of the corpora- 
tion. Tiekmeier indorsed it in the name of the corporation and 
handed it back to Gibstine, and Gibstine collected the money on it. 
Gibstine testifies that the $500 borrowed from the Diamond Invest- 
ment Company was used to run the business and pay current expenses, 
but just what expenses it paid does not clearly appear. After Jan- 
uary 27, 1913, the corporation paid none of its indebtedness. Between 
February 4th, and February 24th, about nine suits for sums aggregat- 
ing $735.60 were filed against it. Up to the time the receiver took 
possession on March 10 or 12, 1913, the business of the corporation 
went on as usual, so far as sales of merchandise were concerned. 

Hilkerbaumer testifies that, in a conversation had with McCorkle, 
Gibstine, and Hieger (the latter secretary of the company), they told 
him (Hilkerbaumer) that during the month of February alone they had 
made sales aggregating $1,200. Tiekmeier testifies that the profits on 
sales were not less than 100 per cent. The books of the corporation, 
however, show crédit sales for January, February, and 11 days of 
March of only $587.23, and cash sales of only $43.60, which would be 
$569.17 less than they admitted had been sold in February alone. At 
the time of the bankruptcy the corporation owed a total of $3,500. 
When the receiver took charge, Gibstine turned over to him cash 
amounting to $14.75 and a few notes as ail the property belonging to 
the corporation. Subsequently, after an examination had before the 
référée, other mortgages were turned over upon a second demand by 
the receiver. 

It is impossible, of course, to ascertain the exact amount of money 
received from the business by Gibstine ; but the évidence conclusively 
shows that he received a sufficient sum of money from the business un- 
der such circumstances to sustain the allégation in the pétition that the 
corporation transferred a portion of its property between January 29, 
1913, and the day of filing the pétition, with intent to hinder, delay, 
and def raud its creditors. We also think the act of bankruptcy charg- 
ed to hâve been committed on the 5th day of February, wherein $1,300 
worth of bills receivable secured by mortgage were transferred to the 
Diamond Investment Company, is fully proven, and that said transfer 
was made with intent to hinder, delay, and defraud the creditors of the 
corporation. 

222 F.— 53 
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The judgment of the court below should be reversed, and the case 
remanded, with instructions to enter judgment adjudging the corpora- 
tion a bankrupt, and to thereafter proceed therein according to law. 



PITTSBURGH S. S. CO. v. DULUTH S. S. CO. 

DTJLUTH S. S. GO. v. PITTSBURGH S. S. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1915.) 

Nos. 2576, 2577. 

1. Collision <©=102 — Steamers Meeting in Fog— Faults of Both Vessels. 

A collision near the lower end of Lake Huron in a dense fog between 
the steamer Sonoma, passing up, and the steamer Empire City, passing 
down, held due to faults on the part of both vessels. Each vessel was oue 
of a procession supposed to be on courses some distance apart. The So- 
noma heard the fog signais of the Empire City, and gave a passing signal 
whieh was not answered, and, although she heard two more fog signais, 
she failed to sound alarm signais and slow down, as required by rule 
26 of the Rules for the Great Lakes (Act Feb. 8, 1895, c. 64, § 1, 28 Stat. 
649 [Comp. St. 1913, | 7936]). The Empire City was also chargeable 
with contributory fault because, being off her course and seeking a place 
to anchor during the fog, she was inattentive and failed to hear either 
the passing signal or the alarm signais of the Sonoma. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. <§=>102. 

Collision, signais of meeting vessels, see note to The New York, 30 C. 
Ç. A. 630.] 

2. Collision ®=»104 — Violation of Ruxks— Burden of Proop. 

A vessel which at the time of collision is in actual violation of a stat- 
utory rule designed to prevent collisions bas the burden to show that 
such violation could not hâve contributed to the collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. <§=>104.] 

Appeals from the District Court of the United States for the North- 
ern District of Ohio; William L. Day, Judge. 

Suit in admiralty for collision by the Pittsburgh Steamship Com- 
pany, owner of the steamer Empire City, against the Duluth Steamship 
Company, owner of the steamer Sonoma, with cross-libel. Decree 
holding both vessels in fault, and both parties appeal. Affirmed. 

H. A. Kelley, of Cleveland, Ohio, for libelant. 
H. D. Goulder and R. G. McCreary, both of Cleveland, Ohio, for 
cross-libelant. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Tudges. 

KNAPPEN, Circuit Judge. This is an admiralty case, involving 
collision between the steamer Empire City, owned by the Pittsburgh 
Steamship Company, and the steamer Sonoma, owned by the Duluth 
Steamship Company. The collision occurred at the foot of Lake Hu- 
ron, during a heavy fog, and between the intersection of the Ft. Gratiot 
and Point Edward ranges (near the entrance of the St. Clair river) 
and the lightship stationed 1% miles north of this range intersection. 

«Ê=aFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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The Sonoma was up-bound, light; the Empire City was down-bound, 
laden with iron ore — each vessel being over 400 feet in length. Ail the 
testimony was taken in open court. The District Court found both 
vessels at fault, and accordingly condemned each to pay one-half the 
damages and costs. Both parties hâve appealed. 

[ 1 ] The f ollowing f acts are conceded or undisputed : Up-bound 
vessels, soon after leaving the St. Clair river on the Ft. Gratiot range, 
make a turn to port of about two points onto the course indicated by 
the Point Edward range, which course runs practically due north past 
the lightship and is known as the "ship channel course," there being at 
least 1,000 feet of good water on each side of the range Une. For 
some hours before the collision the weather had been intermittently 
foggy, and a large number of down-bound vessels had waited in the 
vicinity of the lightship for the weather to clear; and at about 8 
o'clock in the morning this large number of boats proceeded down sub- 
stantially in procession, steering on what was taken to be the idéal 
range line. The Algonquin and the Goulder were immediately in ad- 
vance of the Empire City, which was followed by the Rogers. At 
about the same time a number of up-bound vessels left the mouth of 
the St. Clair river; the Ionia, a small and heavily laden steamer, pre- 
ceding the Sonoma, which soon after turning on the Point Edward 
range dropped about half a mile astern of the Ionia. Perhaps half- 
way between the range intersection and the lightship the fog closed in 
thick, and during this fog the Ionia met and passed the Algonquin, 
the Goulder, and the Empire City in the order named, and the Sonoma 
met and passed the Algonquin and the Goulder; the passing being 
in each case port to port and under appropriate passing signais. The 
collision between the Sonoma and the Empire City occurred shortly 
after the latter had passed the Ionia. 

We hâve no difficulty in finding that the Sonoma's fault contributed 
to the collision. The Empire City, in common with the other vessels 
involved, blew at proper intervais the prescribed fog signais. The 
Empire City's signal of three blasts was heard by the Sonoma, which 
responded with a one-blast passing signal. This latter signal was not 
replied to by the Empire City, who afterwards gave two further fog 
signais, presumably at intervais of about one minute. Meanwhile the 
Sonoma kept on her course, and without giving alarm signais, in spite 
of the Empire City's failure to respond to the passing signal. In fail- 
ing to slow down to a standstill and blow an alarm the Sonoma vio- 
lated navigation rule 26 applicable to the Great Lakes. The New York. 
175 U. S. 187, 201, 20 Sup. Ct. 67, 44 L. Ed. 126; The North Star 
(C. C. A. 6) 62 Fed. 71, 10 C. C. A. 262; The George W. Roby (C. C. 
A. 6) 111 Fed. 601, 49 C. C. A. 481 ; Hawgood Transit Co. v. Mesaba 
S. S. Co. (C. C. A. 6) 166 Fed. 697, 701, 92 C. C. A. 369. 

[2] While the Sonoma was perhaps not imperatively bound to stop 
the instant she heard the Empire City's first fog signal (The Umbria. 
166 U. S. 413, 17 Sup. Ct. 610, 41 L. Ed. 1053), she was plainly in 
fault for disregarding three successive signais. The Sonoma thus 
having been at the time of collision in actual violation of a statutory 
rule designed to prevent collisions, the burden was upon her to show 
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that such violation could not hâve contributed to the collision. The 
Pennsylvania, 19 Wall. 125, 126, 22 L. Ed. 148; The Martello, 153 
U. S. 64, 74, 14 Sup. Ct. 723\ 38 L. Ed. 637; The Ellis (C. C. A. 5) 
152 Fed. 981, 82 C. C. A. 112; Hawgood Transit Co. v. Mesaba S. S. 
Co., supra, 166 Fed. at page 702, 92 C. C. A. 369. It certainly cannot 
be said that, had the Sonoma observed the statutory obligations, the 
collision would hâve occurred. That vessel's fault must therefore be 
held to hâve contributed thereto. We thus find it unnecessary to dé- 
termine whether the Sonoma complied with rule 15, by reducing her 
speed to bare steerageway on hearing the Empire City's fog signais. 

To détermine whether the Empire City was also at fault, further 
statement of facts is needed. When the fog shut in the Empire City's 
engines were stopped, according to her master's testiniony, and the 
boat at the last drifted with the current, which was about two miles 
an hour, and thus lost helm control, except that "she would sheer a lit— 
tle" and a "kick ahead" had to be given to "steady her." The master, 
according to his testimony, had decided to anchor, and just before the 
collision soundings were being taken, which showed an entire loss of 
headway, and the wheel had been put hard aport, for the purpose of 
turning to anchor. The trial judge reached the conclusion that the col- 
lision occurred several hundred feet east of the idéal range line; that 
the Empire City's lookout, although complète in numbers, failed to 
hear either the passing signal or the fog signais blown by the Sonoma ; 
and that the Empire City was thus at fault in failing to give due atten- 
tion to the présence of other vessels and their signais, being absorbed 
with the anchoring of the vessel while on a course pursued by upward- 
bound vessels in procession, and at a position greatly to the eastward 
of the course generally followed af that time by down-bound boats. 
That the Empire City was "folio wing in a procession of boats" is ad- 
mitted by her wheelsman. 

We see no reason to question the correctness of the court's conclu- 
sions of fact, which, indeed, we should not disturb, in the absence of a 
decided prépondérance of évidence to the contrary. City of Cleveland 
v. Chisholm (C. C. A. 6) 90 Fed. 431, 434, 33 C. C. A. 157; Monon- 
gahela, etc., Co. v. Schinnerer (C. C. A. 6) 196 Fed. 375, 379, 117 C. C. 
A. 193. That the collision occurred several hundred feet east of the 
idéal range line satisfactorily appears by the testimony of the Ionia's 
master, who says that his vessel passed the Empire City at a distance 
of 600 to 700 feet to port and while his vessel was 800 to 900 feet east 
of the ranges, and by the testimony of the Algonquin's master, that he 
passed the Ionia at an estimated distance of 800 to 900 feet and the 
Sonoma at a distance of about 400 feet. The testimony of the nav- 
igators of the Goulder also indicates that the procession of up-bound 
boats passed at a safe distance from the gênerai course of the down- 
bound procession, although the Goulder's master did not identify ei- 
ther the Ionia or the Sonoma. 

The Empire City's navigators, it is true, say they turned onto the 
idéal range line soon after leaving the lightship and that that course 
was kept ; but the testimony to that effect does not impress us as suf- 
ficiently defmite and satisfactory to overcome the disinterested and 
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fairly convincing testimony indicating that the Sonoma must hâve been 
several hundred feet east of the idéal range line when the collision 
occurred — in spite of the danger of placing too much dependence 
upon estimâtes of distances in a fog, where sounds must be largely re- 
lied on. If, then, the collision happened at the place found by the trial 
judge, it is not easy to escape the conclusion that the Empire City was 
also at fault. We say this because, although she had the right under 
ordinary conditions to pursue her course easterly of the idéal range 
line, and (on using due précautions to prevent collision with the line 
of the up-bound and down-bound processions and in the présence of 
appropriate notice or warnings that the vessel was at rest) had the 
absolute right to anchor when the fog became so thick as to make nav- 
igation dangerous, it obviously would be négligent for her navigators, 
in this juncture, which called for the exercise of great care, to become, 
for any reason, so inattentive to surrounding conditions, including the 
up-bound and down-bound processions and the Sonoma's passing and 
fog signais, as to permit the boat to be carried out of what was asserted 
to be its carefully chosen course, and to pass directly into what should 
hâve been known was the path of the up-bound vessels generally, if 
not of the Sonoma in particular — even if we assume there was no nég- 
ligence, under the existing circumstances, in failing to add a low en- 
gine speed to the current speed, for the purpose of helm control. 

It is to be noted that the Empire City's wheelsman testifies that her 
course was shifted a half point to the westward for the purpose of 
meeting the Ionia, that the latter was thus passed at an estimated dis- 
tance of about 150 feet, that after this passing was made the Empire 
City had been brought back to the eastward substantially to her course 
previous to meeting the Ionia, and that the latter was only about a 
boat length clear of the Empire City's stern when the Sonoma ap- 
peared about 400 to 450 feet away, coming head on, which seems to 
hâve been the first knowledge any one on the Empire City had of the 
Sonoma's proximity or présence. This testimony, while more or less 
inconsistent with a total absence of helm control for any considérable 
period preceding the collision, suggests a lack of attention on the part 
of those responsible for the Empire City's navigation to what was go- 
ing on in the immédiate vicinity, by way of fog and passing signais, 
and may not unnaturally help to account in some degree for a varia- 
tion of a few hundred feet to the eastward from the Empire City's 
course, believed to hâve been taken after leaving the lightship. No 
satisfactory reason is given for the failure of the Empire City to hear 
the Sonoma's signais as readily as the Algonquin and the Goulder ap- 
parently did, nor why the Empire City should hâve heard the signais 
of the Ionia and not those of the Sonoma. 

After a careful considération of the record, we are satisfied of the 
correctness of the trial court's finding of contributory négligence on 
the part of the Empire City; and the decree of the District Court is 
accordingly affirmed. As each party has appealed, the costs of this 
court will be divided. 
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THE DOLBADARN CASTLE. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2430. 

L Shipping <S=>132 — Damage to Caego— Liability of Vessel— Burden or 
Pboop. 

TJnder a bill of lading exempting the sbip from liability for "leakage, 
breakage, loss or damage by heat, sweat, rust or decay, unless occa- 
sioned by tmproper stowage," where it is shown that tbe goods were 
damaged by sweat or rust, tbe burden rests upon libelant to prove tbat 
such sweat or rust was the resuit of improper stowage; otherwise tbe 
sbip is exonerated. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 471-487 ; Dec. 
Dig. <8=>132.] 

2. Admiralty <S=118 — Review on Appeal— Findings of Pact. 

In admiralty, flndings of façt made by the trial court will not be dis- 
turbed by an appellate court, unless it clearly appears that tbere was er- 
ror. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 758-775, 794 ; 
Dec. Dig. @=118.] 

3. Shipping @=»132 — Damage to Cargo— Liability of Vessel. 

Evidence considered in a suit for damage to cargo, and held to sustain 
the flndings of the trial court that the damage was not due to improper 
stowage, but was caused by sea water which entered because of the 
straining of the sbip and the opening of the deck seams during unusually 
violent storms, which constituted a péril of the sea, or to other causes 
within the exemptions in the bills of lading. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 471-487 ; Dec. 
Dig. <S=>132.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; M. T. Dooling, 
Judge. _ 

Suit in admiralty by Parrott & Co., a corporation, against the bark 
Dolbadarn Castle, the Dolbadarn Castle Shipping Company, Limited, 
claimant. Decree for respondent (212 Fed. 565), and libelant ap- 
peals. Affirmed. 

Louis T. Hengstler and Andros & Hengstler, ail of San Francisco, 
Cal., for libelant and appellant. 
Ira S. Lillick, of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The appellant brought a libel against 
the Dolbadarn Castle, to recover for damages to certain freight ship- 
ped at Rotterdam to be transported to San Francisco. The libel al- 
leged that in February, 1910, the appellant shipped on said bark in 
good order and condition, 2,023 sheets or steel plates, and 2,775 bar- 
rels of cément, and that the said goods were not delivered in like 
good order and condition, but were damaged while they were on board 
and in the custody of the bark. The claimant, the appellee herein, 

lËsaPor other cases see saine topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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alleged as an affirmative défense that the loss and damage referred 
to in the libel was caused solely and entirely by the force of the wind 
and waves and périls of the sea, which, notwithstanding that the bark 
was seaworthy and the goods were properly stowed, so injured and 
strained the vessel that the sea water was forced through her decks 
and into the cargo referred to, wetting and damaging the same, that 
the master and crew took every précaution for the protection of the 
cargo, and that the damage was caused by the act of God and with- 
out fault on their part, or insufficiency on the part of the vessel. 
From a decree dismissing the libel, the libelant appeals. 

[1] It is contended, first, that the court below erred in ruling that 
on the issues raised by the pleadings, the burden of showing improp- 
er stowage, was upon the libelant. What the court held was that up- 
on the évidence, the cargo was damaged either by sea water or by 
moisture resulting from sweat, that as one of the provisions of the 
bills of lading was that the ship should not be liable for damage re- 
sulting from the act of God or périls of the sea, the vessel was not 
liable for damage occasioned by sea water, because the évidence was 
that the présence of sea water in the hold had been the resuit of 
unusual storms and extraordinarily heavy weather, and that as one of 
the exceptions in the bills of lading was that the ship "is not liable 
for leakage, breakage, loss or damage by beat, sweat, rust or decây, 
unless occasioned by improper stowage," the vessel was not liable for 
the damage from sweat or rust, unless the libelant proved that such 
sweat or rust was the resuit of improper stowage. As to the testimony 
tending to show that the moisture which caused the caking of the cé- 
ment and the rusting and pitting of the plates was the resuit of sweat 
arising from a cargo of coke, the court said : 

"If it be conceded that this fact is established, the burden of proving that 
the damage from such sweat was occasioned by improper stowage is upon 
the libelant. For once the damage is brought within the exceptions of the 
Mil of lading, the ship is exonerated, unless the libelant show that notwith- 
standing such exception the ship is liable because of some négligence ; in this 
case, the négligence of improper stowage." 

The case of The Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 
546, 15 Ann. Cas. 748, cited by the appellant, does not support its 
contention. In that case it was held that when goods, received in good 
order on board a vessel under a contract to deliver them at the ter- 
mination of the voyage in like good order and condition, are damaged 
on the voyage, the burden of proof is on the carrier to show that the 
damage was occasioned by a péril for which it is not responsible, and 
that merely proving that the damage was done by sea water does 
not establish that the damage was caused by péril of the sea, within 
the exception of the bill of lading, and that it is the duty of the car- 
rier to sustain the burden of proof by showing a connection between 
damage by the sea water and the exception against sea périls. In the 
case at bar that requirement of proof was met by évidence that sea 
water reached the cargo, and évidence upon which the court found 
that whatever sea water entered did so by reason of the fact that 
the ship became strained by the unusual storms and the heavy seas en- 
countered by her. In the Folmina Case the court cited, among other 
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cases, the décision of this court in the Henry B. Hyde, 90 Fed. 114, 32 
C. C. A. 534, in which it was held that where a libel for in jury to goods 
in shipment allèges that the injury consisted of breakage, the case is 
prima f acie within an exception in the bill of lading against liability for 
loss or injury from breakage, and that the burden rests on the libelant 
to proye that the breakage occurred through the négligence of the car- 
rier. That rule, sustained by abundant authority, was the rùle which 
the court below applied in holding that the burden of proof that the 
damage from sweat was occasioned by improper stowage was upon 
the libelant. See The Koranna (D. C.) 214 Fed. 172 ; The Kônigin 
Luise, 185 Fed. 478, 107 C. C. A. 578; The Good Hope, 197 Fed. 
149, 116 C. C. A. 573 ; The Patria, 132 Fed. 971, 68 C. C. A. 397 ; The 
St. Quentin, 162 Fed. 883, 89 C. C. A. 573 ; The Baralong, 172 Fed. 
220, 97 C. C. A. 24. 

[2, 3] It is contended that the évidence failed to show that the dam- 
age was caused by périls of the sea. In considering this contention it 
is to be observed that ail the testimony of the appellant's witnesses was 
heard in open court, and that the only testimony offered on déposition 
was that of the officers of the bark. The well-settled rule is applica- 
ble that the findings of fact of the trial court will not be disturbed in 
this court unless it clearly appears that there was error. Whitney v. 
Olsen, 108 Fed. 292, 47 C. C. A. 331 ; Perriam v. Pacific Coast Co., 
133 Fed. 140, 66 C. C. A. 206; The Bailey Gatzert, 179 Fed. 44, 102 
C. C. A. 612. But the appellant relies upon the fact that Stewart, who 
appeared as an expert witness for the appellee, testified that the pitting 
of the steel plates was, "in a large measure, due to sait water," and 
from that it argues that the witness admitted that a portion of the dam- 
age was from causes other than the périls of the sea. We do not think 
the language quoted from Stewart's testimony should be given the 
effect which the appellant attributes to it. He was a surveyor for 
Lloyds Register, and upon the appellee's ascertaining that a claim would 
be made for damages, he was employed as an expert to examine the 
cargo. He made tests with nitrate of silver on the steel plates, and he 
testified : 

"My examination of the steel plates convinced me that the pitting and dé- 
térioration was in a large measure due to sait water." 

On his cross-examination he was not asked whether any of the 
détérioration Was the resuit of other causes, and his testimony seems 
to hâve been accepted as a complète explanation of the damage to the 
plates by pitting. On his redirect examination he stated that there was 
no question in his mind as to the cause of the pitting on the steel at 
the time when he made his test, that it was sait, and it is shown that he 
reported to the owner at that time that in his opinion the damage was 
due to sait water. In addition to his testimony, there was positive and 
direct évidence that sea water actually reached the steel plates. Capt. 
Baxter testified to the extremely heavy weather experienced on the 
voyage. He said that a monstrous sea came over the bow that swept 
everything, filled the decks fore and aft ; that the decks were strained 
and leaking in places ; that he could see traces of sait water running 
down the tanks, and on the edges of the plates that were piled up next 
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to the tanks, and that it had made its way over the plates ; and that 
the water entered through the decks during the storm. He testified 
that the damage to the steel plates and to the cément came from stress 
of weather, the ship laboring and straining and leaking through the 
deck, and down the main ventilator. Owen, the mate, gave similar tes- 
timony. 

It is claimed also that there was no évidence sufficient to show that 
the damage to the cément was caused by péril of the sea, and that the 
testimony of Wallace, who was called as a witness for the appellee, 
furnished no évidence as to the cause of the caking of the cernent. 
Wallace was a marine surveyor and the port wardeh of the port of 
San Francisco. He examined the cernent before àhy of the cargo was' 
discharged. He testified that a lot.of the top tier of barrels of cernent 
was caked, that when he tested the barrels he found that they showed 
sait water very plainly, and that there was very visible évidence of the 
seepage of sait water through the decks, especially alongside the ma'st 
and the mast partners. It is true that there is no évidence that the wit- 
ness made an examination of the contents of the barrels further than 
what he might ascertain from their external appearance, and by tapping 
the barrels with a hammer to see if the cément was, caked. But the 
fact that he discovered évidence of sait water, and that the upper tier 
of barrels, which was more exposed to the sea water than the lowef 
tiers, was much more seriously damaged than the latter, tends to show 
that the whole damage was occasioned by sea water. 

The appellant refers to the finding of the court below that the 
damage both to the cément and to the steel plates was caused by some 
form of moisture; that if the moisture was sea water.it was caused 
by the périls of the sea, and there fore excusable, and if it was caused 
by sweat the ship was liable only if the libelant cquld show négligence, 
and it contends that since the appellee in its answer to the libel alleged 
that ail the loss and damage was caused by périls of the sea, it must be 
held to that allégation; and it has therefore no défense as to damage 
which may hâve been caused by sweat. We do not think- the answer 
has the effect so to narrow the issues. It is alleged therein that under 
the contracts of aff reightment it was agreed that the ship should not be 
liable for "leakage, breakage, loss or damage by heat, sweat, rust or 
decay unless occasioned by improper stowage." If the appellee was in 
error in believing that ail the damage was caused by périls of the sea, 
and in so alleging in the answer, it should not be held that it is there- 
by precluded from availing itself of any other défense which the an- 
swer contains, such as the provision just quoted from the bills.ôf lad- 
ing. 

But the appellant contends that it has sustained the burden of proof 
of improper stowage, and that by the prépondérance of the évidence it 
is shown that the appellee negligently failed to ségregate by sufficient 
bulkheads the steel and cernent from the coke which was the greater 
portion of the cargo, and that the coke, by reason of its capacity to 
absorb moisture and to throw it off in the form of vapor, was the effec- 
tive cause of the greater portion of the damage which was done, >■ No 
fault is to be imputed to the appellee for bringing coke as a portion of 
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its cargo, for the vessel was under charter to the appellant, and the 
charterer designated the cargo which was to be carried. There was 
evidçnce, moreover, that the bulkheads were constructed in a manner 
approved by prudent persons versed in such matters, and that it con- 
formed to existing knowledge and expérience. The coke which was 
the principal portion of the cargo, was stowed in the fore and aft parts 
of the bark, and the steel and cernent were carried amidships. The 
bulkheads were made of upright stanchions upon which boards were 
nailed athwartship. The boards were not dovetailed, but they were 
placed closely together, and on the side next the coke they were lined 
with dunnage mats. According to some of the witnesses, daylight 
eould not be seen through the bulkheads. There was other testimony 
that there were cracks between the boards. Upon this conflicting testi- 
mony the court below found that the, bulkheads were better for the pur- 
pose intended than those generally in use at that time, and concluded 
that the appellant had not sustained the burden of showing improper 
stowage. We find no ground for disturbing the findings of the court 
below. 
The decree is affirmed. 



LOVE, United States Marshal, v. PAVLOVICH. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2422. 

1. Attachment ©=271 — Dischaege of Lien— Failure of Judgment to Ob- 

deb Sale. 

TJnder Aet June 6, 1900, c. 786, § 147, 31 Stat. 356, enacting a Code for 
Alaska, Carter's Ann. Code Civ. Proc. § 147, which provides that, on 
rendering a judgment for plaintiff in an action in which property is 
held under attachment, the court shall order and adjudge the property 
to be sold to satisfy the judgment, where no such order is made, but a 
Personal judgment only is rendered against the défendant, the attach- 
ment is discharged. 

[Ed. Note. — For other cases, see Attachment/ Cent. Dig. § 959; Dec. 
Dig. <S=»271.] 

2. Statutes <S=>226 — Construction— Statutes Adopted feom Anothee Ju- 

EISDICTION. 

Where a statute of a state is adopted by another state or by Congress, 
the construction previously given to such statute by the highest court of 
the state presumably becomes a part of the law as so adopted. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 307; Dec. Dig. 
<®=226.] 

In error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Frédéric E. Fuller, Judge. 

Action at law by Vaso Pavlovich against H. K. Love, United States 
Marshal for the Fourth Division of the Territory of Alaska. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

McGowan & Clark, of Fairbanks, Alaska, for plaintiff in error. 
H. A. Day and Morton E. Stevens, both of Fairbanks, Alaska, for 
défendant in error. 

Ô=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

MORROW, Circuit Judge. On May 17, 1912, tvvo actions were 
commenced in the commissioner's court in and for Fairbanks precinct, 
Fourth judicial division, territory of Alaska, one by Paul Ringseth 
against Sam Vlik & Co. and the other by Jack McLean against Sam 
Vlik & Co. Sam Vlik & Co. was a copartnership composed of Sam 
Vlik, Dan Vlik, and Mike Onak, engaged in mining. In each of the 
actions the plaintif! therein sought to recover from the défendants 
therein the sum of $1,000, alleged to be due and owing or. an express 
contract for the payment of money. A summons and a writ of sttach- 
ment were issued in each of the actions, and placed in the hands of a 
deputy United States marshal for service, and the same were served 
upon Dan Vlik, one of the partners, during the night of May 17, 18, 
1912. It appears from the returns made by the deputy marshal to the 
writs of attachment that the same were executed by attaching ail of 
the right, title, and interest of the défendants in the actions in and to 
one lot of wood and provisions situated on Discovery claim, Chatanika 
river, Fairbanks recording district, territory of Alaska. It appears , 
from the testimony that there were two piles or lots of wood on the 
claim of the défendants in the actions, one of which, a small pile côn- 
taining 3 or 3% cords, was located near the cookhouse, and the other, 
a large pile containing about 200 cords, was located at some distance 
from the cookhouse and on another part of the claim. There is con- 
sidérable conflict in the testimony as to whether the deputy marshal 
attached the large pile, or the small pile, or ail of the wood upon the 
claim ; but in the view which we take of the case the. question becomes 
immaterial. 

On May 18, 1912, the day following the service of the attachments 
in the suits of McLean and Ringseth against Sam Vlik & Co., the latter, 
by Sam Vlik, a member of the firm, made, executed, and delivef ed to 
the plaintifï herein, Vaso Pavlovien, a bill of sale for 210 cords pf 
four-foot birch wood situated on Discovery claim, on the Chatanika 
river, Fairbanks precinct, Alaska. The considération named in the 
bill of sale was $2,000. It appears from the testimony, and the fact 
is not disputed, that on the date of the exécution of the bill of sale, 
notices of ownership were posted by the plaintiff on the wood in con- 
troversy. On May 24, 1912, judgments by default were entered in the 
actions of McLean and Ringseth against Sam Vlik & Co. By each 
of the judgments it was ordered that the plaintifï therein hâve and 
recover of and from Sam Vlik & Co. the sum of $1,000, with interest 
thereon at the rate of 8 per cent, per annum until paid, and costs of 
suit, amounting to $18.70. Execution was issued in the case of Ring- 
seth v. Sam Vlik & Co. on May 24, 1912, and placed in the hands of 
H. K. Love, United States marshal, the défendant herein. On May 
25, 1912, the marshal purporting to actunder and by virtue of such 
exécution, levied upon 123 cords of the wood theretofore attached; 
and on June 6, 1912, the wood was sold by the marshal to Ringseth, 
the plaintifï in that action, for the sum of $1,075. On June 12, 1912, 
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exécution was issued in the case of McLean v. Sam Vlik & Co., and 
the marshal, purporting to act under and by virtue of the exécution, 
levied upon 40 cords of wood, being the balance of the wood thereto- 
fore attached ; and on June 25, 1912, a saîe of the last-mentioned wood 
was made by the marshal to Ringseth for the sum of $275. 

The présent action has been instituted by the plaintiff Vaso Pavlo- 
vich, to recover from the défendant, H. K. Love, as United States 
marshal, damages for the alleged wrongf ul conversion and sale by such 
marshal of the wood in controversy, alleged to hâve been on the dates 
of the sales thereof the property of the plaintiff herein under and by 
virtue of the bill of sale from Sam Vlik & Co. of May 18, 1912. The 
case was tried before the court and a jury, and resulted in a verdict and 
judgment in favor of the plaintiff for the sum of $1,325 and costs. 

The position taken by the plaintiff is that the seizures of the wood 
by the United States marshal under the exécutions issued in the case 
of Ringseth v. Sam Vlik & Co. and in the case of McLean v. Sam 
Vlik & Co., and the subséquent sales thereof by the marshal, were void 
for the reason that the justice of the peace in entering the judgments 
f ailed to foreclose the attachment liens and failed to incorporate in 
the judgments an order providing for the sale of the attached wood, as 
required by the law of Alaska. The instructions given by the court on 
this question were as f ollows : 

"Tou are instructed that property may be sold or mortgaged subject to the 
lien of an attachment, and the sale or mortgage becomes absolute when the 
lien of the attachment 1s removed or lost. Tou are Instructed that the judg- 
ments given in the commissioner's court at Chatanika on May 24, 1912, that 
hâve been introduced in évidence in this case, did not contain any order that 
the property attached theretofore in the actions in which said judgments were 
given should be sold to satisfy the demands of the plaintiffs in said actions, 
and that therefore as a matter of law said plaintiffs waived and lost any lien 
theretofore secured upon the property in question by reason of the attach- 
ments theretofore issued in said actions, and that the défendant was not there- 
fore longer entitled to the possession of said property under said writs of at- 
tachment, if you should flnd that they had been theretofore duly levied. And 
you are further instructed that if you flnd that the plaintiff had become the 
owner of said wood and entitled to the immédiate possession thereof prior to 
the date of the levy thereon by the défendant under the writs of exécution 
(évidence of which has been given before you), by reason of the bill of sale 
to the plaintiff from Sam Vlik & Co., then the défendant was without right 
to hold such property under such levies, or to sell or dispose of the same." 

If thèse instructions stated the law correctly, it is an end to the con- 
troversy, and we need not inquire further whether the attachments were 
served prior to the exécution of the bill of sale of the wood to the 
plaintiff, or whether the wood sold by the marshal was the identical 
wood attached by the marshal upon the bringing of the actions against 
the copartnership. Thèse questions will then become no longer ma- 
terial. 

[1] Section 147 of the act of June 6, 1900, chapter 786, making fur- 
ther provision for a civil government for Alaska (31 Stat. 321, 356; 
Carter's Annotated Codes of Alaska, § 147), provides as f ollows : 

"If judgment be recovered by the plaintiff, and it shall appear that the 
property has been attached in tûe action and has not been sold as perishable 
proîferty or discharged from the attachment as provided by law, the court 
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shall order and adjudge the property to be sold to satisfy the plalntiff's de- 
manda, and if exécution issue thereon, the marshal shall apply the property 
attached by him, or the proceeds thereof, upon the exécution, and if there be 
any such property or proceeds remaining after satisfying such exécution, he 
shall, upon demand, deliver the same to the défendant." 

[2] This section was taken from the laws of Oregon (Lord's Ore- 
gon Laws, § 308). When this statu te was adopted by Congress the 
Suprême Court of that state had given the statute a construction. 
Presumably the construction so given the statute by the highest court 
of the state became part of the law as adopted by Congress. Warner 
v. Railway Co., 164 U. S. 418, 423, 17 Sup. Ct. 147, 41 L. Ed. 495 ; 
Willis v. Banking Co., 169 U. S. 295, 307, 18 Sup. Ct. 347, 42 L. Ed. 
752; Henrietta M. & M. Co. v. Gardner, 173 U. S. 123, 130, 19 Sup. 
Ct. 327, 43 L. Ed. 637; James v. Appel, 192 U. S. 129, 135, 24 Sup. 
Ct. 222, 48 L. Ed. 377; Welsh v. Barber Asphalt Co., 167 Fed. 465, 
472, 93 C. C. A. 101 ; Jennings v. Alaska Treadwell Gold Min. Co., 170 
Fed. 146, 149, 95 C. C. A. 388. 

In the case of Bremer & Co. v. Fleckenstein & Mayer, 9 Or. 266, 271, 
the Suprême Court of Oregon, construing this statute, said : 

"Under the law, as it stood before the amendaient of October 25, 1878, no 
order of sale of attached property was required. The statute itself directed 
the application of such property upon the exécution when it should be issued. 
The amendment, * * * however, provides that if property has been at- 
tached in the action, and has not been sold as perishable, or otherwise dis- 
«harged from the attachment as provided by law, the court shall, when it 
renders judgment, order and adjudge that the property be sold to satisfy the 
plaintiffs' demands, and that if exécution issues thereon, the sheriff shall ap- 
ply the property attached by him, or the proceeds thereof, upon such exécu- 
tion. We recognize the fact that this amendaient has eiïected a change hère 
as to the property under attachment, when judgment in the action is ren- 
dered. The order of sale must be made as to such property when judgment 
is given, or it will be discharged from the attachment, and liberated from the 
attachment lien." 

In the case of Moore-Shafter Shoe Mfg. Co. v. Billings, 46 Or. 401, 
80 Pac. 422, the principle was again announced by the Suprême Court 
of Oregon. Mr. Chief Justice Wolverton, delivering the opinion of the 
court, said : 

"The question for our détermination is whether, under the complaint, the 
plaintiff is in a position to maintain a suit against the défendants. Prelim- 
inarily it must be observed that the plaintiff has no lien on the goods by vir- 
tue of the alleged levy of the writ of attachment issued in the action insti- 
tuted against Billings and recovered on its demand. There was no order en- 
tered adjudging the property to be sold at the time of the rendition of the 
judgment in the action. This was tantainount to a waiver of the attachment 
lien if one was legally and regularly obtained, and a libération of the goods 
from the effect of such levy." 

See, also, Lowry v. McGee, 75 Ind. 508; Smith v. Scott, 86 Ind. 
346; Sannes v. Ross, 105 Ind. 558, 5 N. E. 699; U. S. Mortgage Co. 
v. Henderson, 111 Ind. 24, 12 N. E. 88; Wright v. Manns, 111 Ind. 
422, 12 N. E. 160; Wasson v. Cône, 86 111. 46; Staunton v. Harris, 9 
Heisk. (Tenn.) 579; Hillman v. Werner, 9 Heisk. (Tenn.) 586. 

It follows that whatever lien was acquired by the plaintiffs in the 
cases of McLean v. Sam Vlik & Co. and Ringseth v. Sam Vlik & Co. 
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was lost when the court before whom the cases were tried entered a 
Personal judgment against the défendants therein, without an order or 
judgment that the attached property be sold to satisfy the plaintiffs' 
demands, and that the seizure and sale of the property by the marshal 
was without authority, and therefore void. 

The only remaining question which we deem it necessary to con- 
sider relates to the bill of sale made by Sam Vlik & Co., by Sam Vlik, a 
member of the firm, to the plaintif): herein. The marshal contends that 
the bill of sale was void and of no effect for the reasons : First, that it 
was executed by but one of the partners ; and, second, that it was 
made with intent to defraud the creditors of Sam Vlik & Co. We 
think each of the objections is without merit. With respect to the 
objection that the bill of sale was executed by but one of the members 
of the copartnership, it appears from the record that Sam Vlik, prior 
to the exécution of the bill of sale, told Mike Onak, a member of the 
firm, that he was going to exécute a bill of sale for the wood to the 
plaintifï herein, and Onak presumably made no objection; and Dan 
Vlik, the third member of the firm, testified that Sam Vlik was the 
manager of the partnership and ran the business and had authority to 
give the bill of sale. With respect to the objection that the bill of sale 
was given with intent to defraud the creditors of Sam Vlik & Co. it is 
only necessary to state that that question was fully submitted to the 
jury under full and appropriate instructions, in which we find no error. 

The judgment of the court below is affirmed. 



RABINOWITZ et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 170. 

1. Conspiracy ®=s33 — To Commit Offense Against United States— Suffi- 

ciency of Evidence. 

Evidence considered, and held to sustain a conviction of défendants 
for conspiracy to commit an offense against the United States by conceal- 
ing assets of an estate in bankruptcy from the trustée. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 60; Dec. 
Dig. ®=333.] 

2. Cbiminal Daw <8=>147 — Conspibacy to Commit Offense Against United 

States — Limitation. 

The provision of Bankr. Act July 1, 1898, c. 541, § 29d, 30 Stat 554 
(Comp. St. 1913, § 9613), limiting the time for prosecutions for offenses 
arising under the act to one year, does not apply to a prosecution for 
conspiracy under Cr. Code (Act March 4, 1909, c. 321) § 37, 35 Stat. 
1096 (Comp. St. 1913, § 10201), although the conspiracy chargea is to com- 
mit an offense under the bankruptcy act, such prosecution being governed 
by the gênerai limitation of three years contained in Rev. St. 1044 (Comp. 
St. 1913, § 1708). 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 271, 272; 
Dec. Dig. <®=>147.] 

ô=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
conviction of the crime of conspiring to commit an offense against the 
United States, namely, that the défendants should conceal certain as- 
sets belonging to their estate in bankruptcy from the trustée of such 
estate. 

Cari E. Whitney, of New York City (Walter C. Noyés, of New York 
City, of counsel), for plaintiffs in error. 

H. Snowden Marshall, U. S. Atty., of New York City, R. B. Wood 
and Raymond H. Sarfaty, Asst. U. S. Attys., both of New York City. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LA COMBE, Circuit Judge. [1] As in most prosecutions for con- 
spiracy, the testimony was largely circumstantial. As défendant stated 
the government's case it was based on four propositions : (1) Rabino- 
witz Bros, had had substantial assets a short time before their failure, 
which had largely disappeared at the time of failure. (2) The circum- 
stances showed an intention to conceal such assets. (3) International 
Flouncing Company was a concern of the bankrupts. (4) Goods which 
belonged to the bankrupts were traced into *he possession of the 
Flouncing Company. 

It will not be necessary to state the testimony at any length ; référ- 
ence may be had to the opinion of Judge Hand, denying motion to set 
uside the verdict. (See page 849.) The brief of plaintiff in er- 
ror is confined entirely to the fourth proposition, supra, and deals with 
the testimony as to 14 cases of goods, on which the government mainly 
relies. In différent lots between August 30th and September 9th thèse 
cases were deposited in the Linde warehouse in the name of défend- 
ant Bokal. Later in the same month the same 14 cases were withdrawn 
from the Linde warehouse and deposited in the Schenck warehouse, 
the receipt being given to Epstein, another défendant. Subsequently 
they were withdrawn from the Schenck warehouse and delivered to 
the Flouncing Company. The theory of the government was that the 
14 cases, which were deposited in the Linde warehouse in Bokal's 
name, belonged to Rabinowitz Bros. Bokal was not a partner in that 
firm, but was a relation by marriage of the partners. In order to sus- 
tain its theory the government made proof of certain deposits of 
goods by Rabinowitz Bros, in the Mercantile warehouse and of cer- 
tain withdrawals of the same. Evidently the jury accepted the govern- 
ment's theory. The contention hère is that they were misled by a 
coïncidence of numbers between some of the cases drawn from the 
Mercantile and some of those deposited in the Linde warehouse. 

Rabinowitz Bros, deposited in the Mercantile warehouse between 
December 7, 1909, and March 19, 1910, a very large number of cases, 
with a great variety of numbers, some with letters and some without, 
some numbers running in séquence, but many more not thus numbered. 
Among thèse there were deposited on January 21, 1910, two cases num- 
bered 601 and 602. Thèse cases were withdrawn on September 1, 
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1910. The entrîes in the books of the Linde warehouse showed de- 
posits as follows: 

Harry Bokal, 167 Wooster Street. 
1910 Lace Rate 30/30 

Aug. 30 4 es. 8 603 

604 

Ins. $11.90 paid 606 

607 

Sept. 13"" 600 

602 

605 

" 2 2" " 601 

608 
" 6 4" " 610 

611 

612 

613 

" 9 1"" 609 

Sept. 22, 10 Sept. 21. 

The government, of course, relied on the eoincidence of numbers 
on the two cases 601 and 602 appearing on the records of both ware- 
houses as showing that those were Rabinowitz goods which passed 
from the Mercantile warehouse through the Linde and Schenck ware- 
houses to the Flouncing Company. The trial judge referred to this 
eoincidence twice in his charge, and undoubtedly it influenced the jury. 
Defendant's counsel, while admitting that the eoincidence referred to 
is, upon first glance, entitled to much weight, contends that when the 
two records are more carefully examined, the présence of the Nos. 
601 and 602 in the Linde entry "demonstrates that they could not hâve 
corne from the Mercantile warehouse." The argument is this: The 
14 cases are ail numbered in séquence 600 to 613; the only reasonable 
explanation of the séquence is that some person owned a single lot of 
14 cases of goods marked in séquence and deposited them in parcels 
in the Linde warehouse. To this proposition we assent; also to the 
proposition that the cases were ail numbered before they were depos- 
ited. From this it is contended that Nos. 601 and 602 in the Linde 
warehouse must hâve been some other cases (though bearing the same 
numbers) than those deposited in the Mercantile. It is argued : 

"The first deposit was made August 30 and the two Mercantile cases were 
not withdrawn until September lst. So about the only way we can think of 
that the cases could hâve been marked in séquence and include the two Mer- 
cantile cases is to suppose that the Rabinowitzes obtained the numbers of those 
cases before August 30th, and then marked the other cases to correspond with 
them for the purpose of perpetuating the Mercantile numbers. But any such. 
marking would hâve been objectless." 

We agrée in thinking such marking would hâve been objectless, and 
that the suggested theory is unreasonable. Défendant suggests, as the 
only other theory consistent with ownership by Rabinowitz Bros., that 
thèse 14 Linde cases had been one lot numbered in séquence before 
the two cases had been deposited in the Mercantile warehouse on Jan- 
uary 21, 1910. With this suggestion we also agrée, but are not per- 
suaded by the argument based théreon, viz. : 
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"But no other cases in the séquence were in the Mercantile, and it is about 
as ineonceivable as the first possibility that thèse 2 cases, which had been in 
storage for 10 months, should hâve been taken out and should then hâve hap- 
pened to be reassembled with the 12 other cases at this particular time and 
place." 

It seems to us that a natural and reasonable explanation, which 
would account for the facts disclosed by the warehouse records is this. 
Prior to January 21, 1910, Rabinowitz Bros, owned 14 cases, marked 
in séquence 600 to 613, the contents of which they had no occasion 
immediately to make up. Twelve of thèse cases they placed in their 
own loft; they had a large one, and two witnesses testified that until 
about a month or so before bankruptcy it was so filled with merchan- 
dise, some of it in cases, that it was difficult to move about in it. Two 
of thèse 14 séquence cases they deposited in the Mercantile warehouse, 
possibly in order to get cash advances on them — the books of the ware- 
house indicate that loans were made on Nos. 601 and 602. About the 
end of August or the beginning of September, apprehending bank- 
ruptcy (pétition was fïled September 15th) they undertook to save 
thèse goods, and wished, for some purpose, to keep the entire lot of 
14 cases intact. Therefore they sent the 12 cases from their loft to 
the Linde warehouse, repaid the advances on the other two, and trans- 
ferred them from the Mercantile to Linde and deposited them with 
the other 12 in Bokal's name. The elevator men from the building 
where their loft was located speak of some 8 or 10 cases coming down 
about that time. 

We are satisfied that the jury were not misled to defendant's préj- 
udice by the coïncidence of numbers; indeed the government's case 
was a very strong one even without such coincidence. 

[2] It is further contended that the indictment should hâve been 
dismissed because it was not found within one year of the commission 
of the offense. Section 29d of the Bankruptcy Act provides : 

"A person shall not be prosecuted for any offense arising under this act un- 
less the indictment is found or the information is filed in court within one 
year after the commission of the offense." 

Défendants were indicted under section 37 of the Criminal Code for 
conspiracy to commit an offense against the United States. Prosecu- 
tions for conspiracy are regulated by the gênerai limitation statute (sec- 
tion 1044, U. S. Rev. Stat), which prescribes a period of three years. 
Section 29d does not modify or repeal that section. The offense "con- 
spiracy" is not one "arising under the Bankruptcy Act." If Con- 
gress had intended to change the existing statutes it would hâve used 
more definite language, or language inconsistent with such statutes. 
United States v. Comstock (C. C.) 162 Fed. 416; United States v. 
Hirsch, 100 U. S. 33, 25 L. Ed. 539. 

The judgment is affirmed. 

Note. — The following is the opinion of Learned Hand, District Judge, on 
denying the motion for a new trial: 

LEARNED HAND, District Judge. I do not think it is necessary to re- 
hearse the évidence at length. The chief question is whether there was any 
évidence justifying the inference that the 14 cases which Epstein entered at 

222 F.— 54 



850 222 FEDERAL REPORTER 

Linde's Warehouse In Bokal's name were goods which came from the Rabino- 
witzes. As the goods were traced directly back to the Rabinowitzes, there is 
no need of further implication of Bokal and Epstein than arises from their 
assistance in concealing them, once their identity is established. 

The inference that the Rabinowitzes concealed goods was amply supported 
by the receiver's testimony that their place had been gutted, by the testimony 
of the creditors as to the stock on hand in August, by the bankrupts' admis- 
sions up to the eve of bankruptcy, and by the testimony of the elevator boy 
to one removal of 8 or 10 cases. It is further corroborated by the withdrawal 
of 26 cases from the warehouse between August lst and the failure. Bokal 
was their brother-in-law, had helped them before the failure, and lent thern 
his crédit afterwards. Levenson was in business with Bokal, and Levenson 
was a mère dummy for the Rabinowitzes to use in their new business. Thus 
we hâve at the outset facts pointing to secreting of goods, and Bokal as a 
friendly disposed person, the backer of their new enterprise. 

The coïncidence in the dates of removal and storage is as follows: 

Rabinowitzes Removed from Their Epstein Stored in Bokal's Name at 

Warehouse Linde's 

August 26 3 August 30 4 

August 30 2 September 1 3 

September 1 8 September 2 2 

— September 6 4 

Between August 26 and Septem- — 
ber 1 13 Between August 30 and Septem- 
ber 6 13 

Thèse dates permit of the inference that 13 of the cases were the same. The 
identity of two case numbers may, perhaps, also be mentioned as not wholl.v 
negligible. The contents of the cases withdrawn was described as laces and 
"white goods" ; that of those stored was described as "laces," they might 
therefore from this description be the same goods. 

Epstein entered the goods at Linde's for Bokal, to whom the documents 
were sent personally by mail. At the very time when ne began entering them 
at Linde's, about September lst, he was already arranging for their transfer 
to Schenck's in his own name. Bernard swears that Epstein made two en- 
tries at Schenck's, 2 cases on September 10, and 14 on the 21st and 22d. Ten 
days before the first shipment he consulted Bernard, in the only talk they 
had that month, about storing goods with him, and asked him to take out in- 
surance of $5,000 or $15,000. The size of the insurance precludes the idea 
that he then had in niind only the two cases entered on the lOtb. Hence we 
hâve Bokal through Epstein entering thèse goods in Linde's under the name 
of Bokal at the moment when he purposed to store them in Epsteiu's own 
name at Schenck's. On the 22d he did withdraw them at Schenck's, and there 
they stayed till Epstein withdrew them some months later, erased the marks, 
and delivered them to the Rabinowitzes, who used them in the new business. 

Why should Bokal at the same time hâve arrangea to store goods first in 
his own name and later in Epstein's? This forbids the possibility of a sale 
by Bokal to Epstein after the goods had been stored at Linde's. It shows 
that the shifting about of the goods was prearranged from the outset, and is 
inconsistent with the innocence of the parties concerned. Men do not lay a 
plan to enter goods into one warehouse in one name, to withdraw them in the 
same name, and to re-enter them in another in another name, unless they bave 
something to cover. It is absurd to attribute such maneuvering to innocent 
conduct. It is especially absurd when it is followed by orders to the truck- 
man to erase even the second markings upon the goods after they hâve been 
withdrawn. Bernard's testimony, especially the date of Epstein's talk, 
clinches the matter in a way I did not observe upon the trial. There was am- 
ple évidence to show that Epstein was Bokal's agent throughout. They were 
connected by marriage, and the receipts were ail sent to Bokal, as well as let- 
ters regarding the goods. Moreover, Bokal's motive is shown throughout the 
case, while Epstein appears to hâve none. 

To sum up, we hâve the following situation as an entirety: Three bankrupts 
fail under circumstances strongly indicating a sécrétion of goods ; they hâve 
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a relative who appears as a flnancial backer after the bankruptcy, when they 
at once go into the same Une of business through the aid of a dummy ; the 
backer at the same time when the bankrupts remove goods from their ware- 
house is found planning through his factotum to put substantially the same 
number of cases of the same kind of goods first in one warehouse in his own 
name, later in another in a différent name, ail of which is carried out to the 
letter; finally, after an appropriate interval, the goods corne out of the sec- 
ond warehouse, the marks are erased by order of the backer's factotum, and 
they are delivered to the bankrupts and used by them. If a jury is not jus- 
tifled in making an inference from such a string of circumstances that the 
goods which the backer so smuggled around were the same as those the bank- 
rupts withdrew, it is a little hard for me to see how we can ever proceed on 
circumstantial évidence. 

The motion is denied. The défendants may hâve bail until they may apply 
to the Circuit Court of Appeals either to hear the cause on typed minutes, or 
for bail during the summer. 



EDLET-KENDALL SHOE CO. v. MARTIN. 

(Circuit Court of Appeals, Eighth Circuit. March 26, 1915.) 

No. 4135. 

1. Sales <g==>8 — Contract— Intention of Parties— Consignaient fob Sale. 

Whether a contract under which a stock of shoes was shipped was a 
sale, or merely a consignment for sale, must be determined from the terms 
of the contract, the test being whether the spécifie goods were to be re- 
turned if not sold, or another thing of value might be returned instead. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 18, 19; Dec. Dig. 
®=8.] 

2. Sales <g=»46 — Fraud — Misrepbesentation or Facts. 

Where the buyer of a stock of shoes gave the seller a flnancial state- 
ment from which an indebtedness of $5,500 was omitted, the seller ceuld 
rescind the sale. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 95 ; Dec. Dig. 
<@=>46J 

3. Sales <§=»89 — Contbacts— Kights of Parties— Modification. 

The parties to a contract for the sale of goods on crédit may, before 
the acceptance of the goods, change their contract so as to make it a con- 
signment for sale, and the creditors of the consignée acquire no interest 
in the goods so shipped. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §S 251, 252 259- 
Dec. Dig. <g=89.] 

4. Bankrdtptct (@=159 — Préférences— Consignment for Sale. 

A contract for the consignment of goods for sale is not a préférence 
to the consignor, which is avoided by the bankruptcy of the consignée 
less than four months thereaf ter, since there can be no préférence under 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544) where there 
is neither debtor nor créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248 
262, 268-281 ; Dec. Dig. <S=>159.] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Intervention by the Ellet-Kendall Shoe Company in bankruptcy 
proceedings, wherein W. S. Martin was trustée in bankruptcy, to re- 
quire the trustée to deliver to the intervener certain goods in the bank- 

©=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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rupt's possession. Decree for the trustée, and the intervener appeals. 
Reversed, with directions to allow the claim of intervener to the goods. 

E. S. Ellis, of Kansas City, Mo. (C. F. Hutchings and Frank W. 
Yale, both of Kansas City, Mo., on the brief), for appellant. 

W. S. McClintock, of Topeka, Kan. (A. L. Quant, of Topeka, Kan., 
on the brief), for appellee. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

REED, District Judge. Brown and Norris, a copartnership doing a 
gênerai merchandise business at Osage City, Kan., and the individual 
members thereof, were adjudicated involuntary bankrupts August 16, 
1913, upon pétition filed july 21st preceding, and W. S. Martin, the 
appellee, was thereafter duly appointed trustée in bankruptcy of their 
estâtes and qualified as such. The Ellet-Kendall Shoe Company, a cor- 
poration, which will be called the petitioner, in due time filed with the 
référée its pétition claiming that certain shoes in the possession of 
the trustée, and claimed by him as a part of the bankrupt stock of 
merchandise, was the property of the petitioner, which it had consigned 
to the bankrupts in June, 1913, for sale on commission and which 
remained unsold at the time of the bankruptcy, and asked an order that 
the trustée be required to deliver to the petitioner such goods as its 
property. The trustée denied the claim of the petitioner and alleged 
that the shoes were bought outright by the bankrupts from the peti- 
tioner on crédit and were a part of the bankrupts' estate at the time 
of the bankruptcy; or, if not so bought, the transaction between the 
petitioner and the bankrupts whereby said goods were consigned to the 
bankrupts amounted to a préférence under the Bankruptcy Act. 
Upon a hearing the référée denied the claim of the petitioner, and 
adjudged the shoes to be a part of the bankrupt estate. On pétition 
for review this order of the référée was approved by the District 
Court, and the petitioner appeals. 

The proofs show without substantial dispute that on June 5, 1913, 
a traveling salesman of the Ellet-Kendall Shoe Company, a manu- 
facturer and jobber of boots, shoes, and rubber goods at Kansas City, 
Mo., took from the bankrupts at Osage City, Kan., a verbal order for 
73 dozen pairs of shoes of différent sizes described by stock numbers 
and of the invoice value of $1,713 to be shipped at once by the peti- 
tioners from Kansas City to the bankrupts by rail, terms of payment 
one-half by November lst, and the balance by December lst following. 
On the same day the bankrupts gave to the salesman a statement in 
writing of their financial condition as a basis for obtaining crédit, 
which statement showed their assets, including a homestead, to be 
$18,700, subject to a mortgage upon the homestead of $2,000, and lia- 
bilities for merchandise, $4,975, $200 of which was due at bank in 30 
days; other liabilities, none. The next day, June 6th, the bankrupts 
wrote the petitioner as f ollows : 

"Osage City, Kansas, June 6, 1913. 
"EUitt Kendall Shoe Co., Kansas City, Mo. — Gentlemen: After taklng into 
considération the purchase of Shoes we made of you yesterday. We hâve de- 
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clded that at this time And us being new hère, And flxed Financially the way 
we are, That we bought two many Shoes. And we would ask you to Cancil 
this Order. 

"We hope in the near future we may be able to Buy your Une of Shoes. 
But at the présent time we feel like that it will be impossible for us to handle 
them. 

"Resp. Tours, Brown & Norris." 

On the morning of June 7th, the salesman of the petitioner at Kan- 
sas City wrote the bankrupts a letter, the material parts of which are : 

"June 7, 1913. 

"Brown & Norris, Osage City, Kans. — Gentlemen: On my arrivai in the 
house this morning I found your letter in regard to not shipping your bill of 
goods that I sold you Thursday. I am somewhat surprised to receive it 

"However, your order left the house hère Friday afternoon. I sent the or- 
der in Thursday night and it was packed and shipped out Friday, and no 
doubt you will receive it sometime today. » * * 

"Your order was shipped complète with the exception of the Children's Hlgh 
Cuts 5's to 8's also four dozen of Child's shoes, 2's to 5's and 5's to 8's in 
fàncy patent leather, also one Doz. of Child's G. M. Btn. sizes from 8% to 12's 
in Goodyear Welt. AH of the balance of the order was fllled. Thèse few 
items will go forward to you just as soon as we receive them from the fac- 
tory. Do not let your flnancial condition worry you any with this shoe bill, as 
the proposition in the way I made it to you will be the easiest bill of goods 
you will ever pay in the shoe business if you stay in the business 50 years. 
Wishing you ail kinds of success, and whenever you are in need of anything 
in our line let me know in regard to it and I will send it to you so as to keep 
your line in good shape for your fall shoe business. 

"Yours truly, Ellet-Kendall Shoe Co., 

"W. E. McNaughton." 

A few days later there were delivered to the bankrupts at Osage 
City several boxes of shoes from the petitioner via the Atchison, To- 
peka & Santa Fé Railway Company; and by mail they received an 
invoice from the petitioner dated June 7th, which corresponds with the 
shoes ordered, except that the invoice was short some 10 dozen pairs 
of shoes, which the petitioner did not hâve in stock, to be forwarded 
later, and there was substituted for 1 dozen pairs of the shoes ordered 
a différent lot, but of the same value. The bankrupts did not open the 
boxes when received, and on June 12th went to Kansas City for a con- 
férence with the petitioner. At this conférence after considérable dis- 
cussion it was finally agreed between the bankrupts and the petitioner 
that the order of June 5th should be rescinded by the bankrupts be- 
cause the goods shipped did not conform to the goods ordered, and 
because they had countermanded the order on June 6th ; and by the 
petitioner because the financial statement made by the bankrupts as 
a. basis for the crédit was not correct (the bankrupts then informing 
the petitioner that they had omitted therefrom $5,500 of their indebt- 
edness at the time it was made), and that the order would not hâve 
been accepted or the goods shipped had it known that the statement 
was not correct. Upon that date the bankrupts signed a letter to the 
Ellet-Kendall Shoe Company in the office of that comgany as fol- 
lows : 

"Kansas City, Mo., June 12, 1913. 

"Ellet-Kendall Shoe Company, Kansas City, Mo. — Gentlemen: Referring to 
your invoice of June 7th, total amount $1,713.40, we will return thèse invoices 
to you to be exchanged for consigned invoices, as we cannot accept the goods 
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on any other terms than as a consignaient. We carry Insurance on our gên- 
erai stock and we will see that our Insurance policy reads to cover consigned 
goods. 

"Tours truly, Brown & Norris." 

It was thereupon agreed that the goods should be kept by the bank- 
rupts for sale on commission to be paid for as sold. This agreement 
was reduced to writing, dated June 7th, and reads in this way : 

"Whereas, Ellet-Kendall Shoe Company are consigning boots and shoes to 
Brown & Norris, located at Osage City, Kansas, said Brown & Norris hereby 
agrée to guarantee the sale of ail such consignments ruade at the net marked 
priées named in the bills, without expense to Ellet-Kendall Shoe Company. 
That said Brown & Norris also agrée to keep said stock insured and that any 
unsold merehandise which may in the future be necessary to take back, or 
which Brown & Norris may return to Ellet-Kendall Shoe Company, said 
Brown & Norris agrée to make a loss on said goods in the return of same 
of (30%) thirty per cent, of the original cost. Said Brown & Norris further 
agrée to make weekly reports to Ellet-Kendall Shoe Company showing the 
articles and lot numbers that hâve been sold, and accompany said reports 
with check covering payment of goods that hâve been sold. Brown & Norris 
further agrée to energetically and diligently push the sale of thèse consigned 
goods. It is further agreed that this consigned account shall be fully settled 
and accounted for In six months from this date, or a final settlement shall 
be made in less time than six months if it can conveniently be done. 

"Ellet-Kendall Shoe Co., 

"By T. C. Ellet, Près. 
"Brown & Norris, 

"By I. F. Brown. 
"Kansas City, Mo., June 7th, 1913." 

This contract was never recorded or filed for record. 

Pursuant to this agreement the bankrupts returned to Osage City, 
unboxed the goods previously received, and placed them in their 
store in the cartons or cases in which each pair of shoes was con- 
tained, and labeled with the petitioner's name and made sales there- 
from from time to time for which they remitted to the petitioner on 
June 14th, 30th and July 22d statements of sales to those dates, re- 
spectively, and checks or drafts for the amount thereof which were 
duly paid, amounting to some $75. On July 19th the bankrupts made 
a gênerai assignment for the benefit of their creditors, but did not 
include therein the remaining shoes received from the petitioner, and 
they remained in the store when the bankruptcy proceeding was com- 
menced. It is admitted that the shoes were later identified as shoes 
received from the petitioner under the order of June 5th, and finally 
accepted by the bankrupts pursuant to the agreement of June 12th. 
Upon thèse facts the référée and court held that the contract of June 
12th, was in effect, but a confirmation of the purchase of goods by the 
bankrupts under the order of June 5th, and that the petitioner was 
not entitled to the shoes unsold at the time the bankruptcy proceeding 
was commenced. 

[1] Prior to the amendment of the Bankruptcy Act of June 25, 
1910, the trustée in bankruptcy would hâve succeeded only to the 
rights of the bankrupts under the local law to thèse shoes. See Holt 
v. Henley, 232 U. S. 637, 34 Sup. Ct. 459, 58 L. Ed. 767; Big Four 
Implement Co. v. Wright, 207 Fed. 535, 125 C. C. A. 577, 47 L,. R. 
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A. (N. S.) 1223. Counsel hâve not discussed, either at the bar or in 
the briefs, the effect, if any, of that amendment to section 47a (2) of 
the Bankruptcy Act, which vests in the trustée, "ail the rights of a 
creditor holding a lien by légal or équitable proceedings upon the 
property in the custody of the court of bankruptcy," but counsel for 
appellee apparently concède that if the transaction of June 12th 
was in effect a consignment of the shoes by the petitioner to the 
bankrupts for sale on commission, the petitioner would be entitled to 
recover the shoes not sold at the time of the bankruptcy, or their 
proceeds if sold by the trustée (see In re Lane Lumber Co., 217 Fed. 
550, 133 C. C. A. 402, and Holt v. Henley, 232 U. S. 637, 34 Sup. 
Ct. 459, 58 L. Ed. 767, above), and it is contended in behalf of the 
trustée that the contract of June 12th is a confirmation of the trans- 
action of June 5th, and in effect but a completed sale of the shoes on 
crédit to the bankrupts. This must be determined from the terms of 
that contract. Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. 
Ed. 1093 ; Metropolitan Nat. Bank v. Benedict, 74 Fed. 182, 185, 20 C. 
C. A. 377. In Sturm v. Boker, above, the Suprême Court, at page 
329 of 150 U. S., at page 104 of 14 Sup. Ct. (37 L. Ed. 1093), says: 

"The recognized distinction between bailinent and sale is that when the 
identical article is to be returned in the same or in some altered form, the 
contract is one of bailment, and the title to the property is not changea. On 
the other hand, when there is no obligation to return the spécifie article, and 
the receiver is at liberty to return another thing of value, he becomes a debtor 
to make the return, and the title to the property is changed ; the transaction 
is a sale. * * * The agency to sell and return the proceeds, or the spé- 
cifie goods if not sold, stands upon precisely the same footing, and does not 
involve a change of title. An essential incident to trust property is that the 
trustée or bailee can never make use of it for his own benefit. Nor can it be 
subjected by his creditors to the payment of his debts." 

This rule is followed by this court in Metropolitan National Bank 
v. Benedict, above. See, also, In re Franklin Co., 199 Fed. 1, 117 C. 
C. A. 577, reversing (D. C.) 187 Fed. 281. 

[2] The financial statement of the bankrupts upon which they were 
to and did first obtain the goods from the petitioner upon crédit was 
false in material particulars and gave to the petitioner the right to 
rescind the transaction of June 5th. Ellet-Kendall Shoe Co. v. Ward, 
187 Fed. 982, 110 C. C. A. 320. It did so rescind that transaction 
immediately upon learning of the falsity of the statement, and at 
once made the contract of June 12th. 

[3] But whether the petitioner had the right to rescind the trans- 
action of June 5th or not, the goods had not been accepted by the 
bankrupts, and they remained in their store in the boxes in which they 
were received unopened. No adverse right to the property had then 
attached, and the situation of the parties with référence thereto re- 
mained unchanged. The parties then had the undoubted right by their 
mutual agreement to change the transaction of June 5th, and make an- 
other agreement satisfactory to themselves. They made such an agree- 
ment, which is essentially a contract for the consignment of the goods 
to the bankrupts for sale on commission, and both parties acted upon 
it prior and up to the bankruptcy as being such a consignment upon 
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the terms specïfied in that agreement. It should not now be held a 
contract of sale and purchase of the goods for the benefit of the gên- 
erai creditors of the bankrupts, unless its terms imperatively require 
that it be so held. In Metropolitan Nat. Bank v. Benedict Co., above, 
Judge Caldwell speaking for this court of a similar contract said, at 
page 185 of 74 Fed., at page 379 of 20 C. C. A. : 

"Moreover, parties hâve the undoubted right to make their own contracta 
and to put their own construction upon theni, and to regulate their rights and 
liabilities thereunder. If the court 'leaves the parties to be governed by their 
understanding of their own language, it, in effect, enforces the contract as 
actually made. That they should be so permitted to construe, their own 
agreement accords with every principle of reason and justice.' * * * And 
when both parties to a contract, actlng in good faith, are agreed as to its 
xneaning and their rights under it, a stranger having no interest in the sub- 
ject-matter of the contract cannot inslst that a différent interprétation shall 
be put upon it, or compel the parties to put that interprétation upon it, which 
will benefit him. * * » This is not a case where the parties to the con- 
tract themselves differ as to its meanlng and purpose. Hère the parties are 
agreed that the contract they made was one of bailment. It is a third party 
who is demanding that the contract shall not hâve effect according to the 
agreement and intention of the parties. On this state of facts, the bill of 
sale invested the bank with the rights of the commission company only; and, 
as the commission company had no right to the property, the bank has none." 

Thèse décisions are controlling upon this court in the absence of 
some statute of the state of Kansas. That there is no such statute 
is clear, we think, from the following décisions of the Suprême Court 
of that state bearing upon the question : Powell v. Wallace, 44 Kan. 
659, 25 Pac. 42; McKinney v. Grant, 76 Kan. 779, 93 Pac. 180; Van 
Arsdale v. Baldwin Piano Co., 90 Kan. 347, 133 Pac. 703. 

Powell v. Wallace, 44 Kan. 659, 25 Pac. 42, above, is much like 
the case before us upon its facts. In that case Wallace & Co. were 
engaged in the wholesale boot and shoe trade in Kansas City, Mo. 
They brought suit against Powell to recover possession of a bill of 
boots and shoes, which they claimed had been consigned by theni to 
one Myers, who was engaged in the boot and shoe business at Eurêka, 
Kan., to be sold by him at retail, Wallace & Co. to hold title to the 
same, except those sold in the usual course of retail trade, until Feb- 
ruary 15th, when they would be paid for or the spécifie goods return- 
ed to Wallace & Co. as consignors. Upon receipt of the goods Myers 
placed them in his store with other goods owned by him, where they 
remained, except such as were sold in the usual course at retail, until 
January 27th, when the entire stock was sold to Powell, who took pos- 
session thereof. Wallace & Co. recovered judgment for the unsold 
shoes upon the ground that they had consigned them to Myers for 
sale upon commission, and that the title to the shoes, except those 
sold in the usual course of retail trade by Myers, remained in them. 
In affirming the judgment of the district court, the Suprême Court 
said: 

"The évidence of the plaintiffs below [Wallace & Co.] was to the effect that 
the goods were consigned to Myers. The invoice of the bill of goods reads : 
'Consigned by Wallace & Co. to Myers.' It is true that it also contained a 
mémorandum, 'Sold by Berry,' but this only indicated the salesman who took 
the order. The letters of October 29th and 31st also indicated that the goods 
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had been conslgned to Myers. * * * The word 'conslgned' has a well-de- 
flned légal meaning. 'To consign, In the mercantile law, is ordlnarily, to send 
or transmit the goods to a merchant or factor for sale ; and a consignée is 
consequently the person to whom they are consigned, shipped, or otherwise 
transmitted.' * * » Consigned implies agency. Kolker v. Insurance Oo., 
42 N. Y. 17." 

To the same effect is Sturm v. Boker, 150 U. S. above, 326, 327, 
14 Sup. Ct. 99, 37 L. Ed. 1093. The other Kansas cases are to the 
same effect, and hold under the law of Kansas, as it is generally held 
elsewhere, that a consignée of property for sale on commission ac- 
quires no title to the unsold property received under such contract 
that a purchaser from, or créditer of, the consignée, can hold as 
against the consignor ; also that such a consignaient contract need not 
be filed for record or recorded in the proper registry office to save the 
rights of the consignor in and to the consigned propertv. See Big 
Four Implement Co. v. Wright, 207 Fed. 535, 539, 125 C. C. A. 577, 
47 L. R. A. (N. S.) 1223. 

[4] The contention of the appellee that the transaction of June 
12th, amounts to a préférence in favor of the petitioner is without mer- 
it. There was no debt owing by the bankrupts to the petitioner for 
the unsold shoes ; and there can be no préférence under the Bank- 
ruptcy Act where there is neither debtor nor créditer. Big Four Im- 
plement Co. v. Wright, 207 Fed. 539, 540, 125 C. C. A. 577, 47 L. R. 
A. (N. S.) 1223. 

The contention of the appellee cannot, we think, rightly be upheld. 
The référée and court erred, therefore, in denying the claim of the pe- 
titioner to the shoes in controversy. The decree of the District Court is 
reversed, and the case remanded to that court, with directions to allow 
the claim of the petitioner to the shoes ; or, if they shall hâve been sold 
by the trustée, to award to the petitioner the value thereof. It is or- 
dered accordingly. 

Reversed. 



CLOQUET LTJMBER CO. v. BURNS. 

(Circuit Court of Appeals, Eighth Circuit April 14, 1915.) 

No. 4333. 

1. Appkal and Erbor ©=>859 — Scope of Eeview. 

Only rulings upon questions of law made by the trial court during the 
trial are reviewable on a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3441- 
3445 ; Dec. Dig. ©=>859.] 

2. Appeal and Erbob <@=»87 — Décisions Appealable — Oedeb Denying New 

Trial. 

A motion for a new trial is a separate and independent proceeding, ad- 
dressed to the discrétion of the trial court, and no appeal lies from its 
décision thereon. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 559- 
569, 577-596; Dec. Dig. <g=>87.] 

®=»For other cases ses same toplc à KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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3. ApPeal and Error <§=>1064 — Harmless Error — Instructions. 

In an action for the value of timber eut from land lying between lots 
on which défendant owned the timber and a lake, the court, in charging 
upon the question of good faith, stated that everybody knew that defend- 
ant's lots, with their area and length of Unes, could not possibly extend to 
the water, as a matter of physical fact. Defendant's assistant manager 
in charge testified that before the timber was eut ne knew that the land 
on which plaintiff was living, and which ne claimed, was between the 
lake and a meander line of an erroneous survey, and that it was never a 
part of the lake; that at one time they stopped at the meander line, but 
that later they went on and eut ail of the timber from plaintiff's land ; 
that what their rights were had not been determined by a court, and that 
they took their chances. Bêlé, that the instruction, if erroneous, was not 
prejudicial, as there was little question but that such assistant manager 
knew that the lots upon which lie had a right to eut timber did not ex- 
tend to the lake, so far as could be determined by an observation of the 
surrounding country and the plat. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 
4221-4224; Dec. Dig. <S=>10G4.] 

4. Trial <S=295 — Instructions— Construed as a Whole. 

Prejudicial error cannot be predicated on portions of the charge, where 
no prejudicial error appears when such portions are construed with the 
whole charge. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 703-717 ; Dec. Dig. 
<©=>295.] 

5. Trial ©=191 — Instructions — Statements of Fact. 

In an action for cutting timber from land of which plaintiff had such 
possession as authorized him to maintain the action, a statement in the 
charge that plaintiff was in possession was not erroneous. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 420-431, 435 ; Dec. 
Dig. ®=»191.] 

6. Costs ®=277 — Remédies for Nonpayment — Staying Trial — Discrétion. 

Whether a trial after the reversai of a judgment for plaintiff should 
proceed notwithstanding plaintiff's failure to pay the costs of the first 
trial was a matter entirely within the discrétion of the trial court. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 1048-1000; Dec. 
Dig. <©=>277.] 

7. Abatement and Eevival ©=341 — Transfer of Intekest — Motions to Dis- 

miss. 

On the trial of an action after the reversai of a judgment for plain- 
tiff, défendant brought it to the court's attention that the judgment on 
the first trial had been assigned by plaintiff to a corporation coinposed of 
plaintiff, his wife, and his son, and moved to dismiss because plaintiff was 
not the real party in interest. It appeared that the assignaient had been 
flled nearly two years before, and that defendant's counsel at that time 
had been furnished with a copy of the assignaient. The corporation asked 
leave to continue the action in plaintiff's name, and such leave was 
granted. Held that, under Gen. St. Minn. 1913, § 7685, providing that no 
action shall abate by reason of the death or disability of a party or the 
transfer of his interest, if the cause of action continues or survives, the 
motion to dismiss was properly overruled, as the correct procédure was 
for plaintiff to move for a substitution of parties, and if ne fails to do so 
for défendant to make such motion, especially as defendant's counsel had 
a copy of the assignment for two years before the motion was ruade. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
212-220; Dec. Dig. <S=>41.] 

$=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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8. Appeal and Errob <§=»230 — Scope of Eeview. 

Matters only brought to the attention of the court by a motion for a 
new trial are not before the Circuit Court of Appeals for considération 
on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. <§=>230; 
Trial, Cent. Dig. §§ 18Ï-190, 680-682, 751, 819, 876.] 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Action by Granville A. Burns against the Cloquet Lumber Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

William B. Phelps, of Duluth, Minn., for plaintiff in error. 

Burt F. Lum, of Minneapolis, Minn. (John R. Van Derlip, of Minne- 
apolis, Minn., R. R. Briggs, of Duluth, Minn., and George P. Wilson, 
of Minneapolis, Minn., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. [1, 2] This is an action to recover the 
possession of pine and spruce logs, or the value thereof in the event 
possession cannot be had. On writ of error the judgment for the 
plaintiff on the first trial was reversed and a new trial ordered. 207 
Fed. 40, 124 C. C. A. 600. The only questions left open by this court 
by the former décision were the value of the logs and whether they 
were eut by the lumber company in good faith or as a willf ul trespasser. 
In view of the alleged errors argued by counsel for the lumber com- 
pany, it will serve to explain our position with référence to the record 
by saying again, what has been so many times said before, that our 
power to review on writ of error extends only to rulings upon questions 
of law made by the trial court during the trial, and in a great majority 
of thèse rulings an exception must be taken and allowed in order to 
obtain a review thereof. The proceeding by motion in the trial court 
to obtain a new trial is a separate and independent proceeding, address- 
ed to the discrétion of that court, and no appeal lies from its décision 
thereon. 

[3] The following portion of the charge given to the jury by the 
trial court was excepted to : 

"But I tbink we will ail agrée that, under the testimony in this case, 
long before the cutting of this timber — nine years before the cutting of this 
timber — everybody knew, or ought to hâve known, that those lots there, with 
that area and that length of Une, could not possibly corne to that water. 

"What I mean by that, I don't think everybody should know the principles 
of law governing the case. I am talking about the facts now. If you under- 
stood me to say that everybody should know the principles of law governing 
the case — Great Heavens! how could they? You understand the facts? There 
was the plat, and any man looking at that plat knew that tho»e lines were 
not as long as they would be if they went to the actual lake. Everybody 
knew— after they found out about that lake being there as it was — that if 
they gave the man that bought the land on the plat ail the land to the lake, 
he would get a great deal more land than the plat showed there was in the 
subdivision." 

Ê=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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The charge above delivered was upon the question of good faith on 
the part of the lumber company. Counsel objected to the déclaration 
by the court that before the cutting of the timber everybody knew, or 
ought to hâve known, that the lots upon which the lumber company 
owned the timber did not extend to the lake. The word "everybody" 
would include the officers and agents of the lumber company. The 
court, however, explained the matter objected to by stating to the jury 
that his statement as to the knowledge of everybody referred to the 
physical facts existing at the place where the timber was eut, and not 
to a knowledge of what the courts would hold as to the law. We think 
that, if there was error in the statement of the court objected to, it 
was without préjudice, in view of the fact that Henry C. Hornby, 
assistant manager of the lumber company at the time the timber was 
eut, and who had charge of the opération of the company's mill and 
opérations in the woods, when on the stand as a witness, testified as 
follows : 

"Q. Before the timber was eut you did know that ail this land on which 
Burns was living, and which he claimed, was between the Howe meander Une 
and the lake? A. Yes, sir. Q. And you knew then that it never was a pfrt 
of the lake, didn't you? A. It was ail high ground. Q. Could rot hâve been 
a part of the lake? A. Could not hâve been, no sir — impossible. * * » 
Q. Do you know when the flrst cutting was done of timber under that deed? 
A. Not exactly. Q. Well, approximately? A. About 1893. Q. And you didn't 
eut down to the meander Une at that time, or anywhere near it? A. No, sir. 
Q. Then your men went back about 1897? A. Yes, sir. Q. And eut more 
timber? A. Yes, sir. Q. At that time you stopped, as near as you could 
figure it, at the Howe meander Une? A. Yes, sir. Q. Then you went on there 
in 1900 and 1901? A. Yes, sir. Q. And eut ail of the timber from Mr. Burns' 
land? A. Yes, sir. * * * Q. It cornes right down to this, doesn't it, Mr. 
Hornby — that when you eut that timber, it hadn't been finally decided by 
any court what your rights were? A. Had not been any flnal courts. Q. 
That is what I mean — court of last resort? A. No. Q. You know that? A. 
Yes, sir. Q. You simply went on there, and eut that timber, and took your 
chances on what the final décision yould be? A. We went on and eut the 
timber. Q. You took — A. We eut the timber, and it had not been iinally 
decided. Q. And you took your chances when you eut it? A. We certain- 
ly did." 

The court's remarks were based upon the testimony in the case, and 
while the testimony did not show that everybody knew, the word 
"everybody" is only material as including the lumber company, and 
so far as Hornby was concerned there is not much, if any, question 
under the testimony but that Hornby knew the lots upon which he had 
a right to eut timber did not extend to the lake, so far as could be de- 
termined by an observation of the surrounding country and the plat. 
After using the language above quoted from the charge, counsel for 
the lumber company asked the court the following question : 

"Would lt be proper for the court to say to the jury, which has been held 
by thèse courts, that the area is indicated there, not as a limitation of the 
amount, but simply to notify the government officiais what amount the party 
should pay for the land?" 

In answer to this question of counsel the court used the following 
language, which was also excepted to : 

"What the Suprême Court of the United States said — I will read again — 
was that in truth no such survey as was called for by the contract between 
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the government and the surveyor was made. I think under this évidence — 
however, you are to be the judges — that before 1900 and 1901 everybody knew 
that there was in truth no sucb survey as was ealled for by the contract be- 
tween the government and the surveyor of the exterior Unes, with the excep- 
tion of the south line of the township, run ; but no survey of the interior of 
the township was ever made, and no section Unes thereof were ever run, 
with one possible exception, and in truth the survey as a whole was a fraud. 
No such body of water at the place indicated on the plat of survey then ex- 
isted or novv exists. I don't think thèse people could be said to know that 
the courts would hold that that survey was a fraud. I don't think so, but 
they knew the facts about that survey. I don't mean to say that Mr. Hornby, 
the représentative of this company, would know that that survey was a fraud 
in law, or that the courts would hold it a fraud in law; but he knew the facts 
in regard to that survey, as I remember it — what it showed." 

[4, 5] The court subsequently stated to the jury that they were the 
sole judges of the facts proved by the évidence, and that, if the court 
had made any statement which indicated to them what he thought about 
the facts of the case, they not only had the right to disregard his 
opinion, but that they ought to disregard any opinion of his which 
differed from their own. It is easy for counsel to sélect portions of a 
charge, and, considering them as standing alone, make out a case of 
prejudicial error; but this method, in fairness to the trial court, may 
not be adopted. The portions which are alleged to be erroneous must 
be construed with the whole charge, and, so construing the extracts 
above quoted, we find no prejudicial error therein. An exception was 
also taken by counsel for the lumber company to the statement by the 
court that Burns was in possession of the land from which the timber 
was eut. In view of the fact that this court had held on the previous 
appeal that Burns had such a possession of the land as would authorize 
him to maintain this action, the statement of the court was in entire 
harmony with the record, and no error was committed in so stating. 

[6, 7] Counsel for the lumber company presented three requests to 
charge to the trial court, which were ref used, except as they were given 
in the gênerai charge. An exception was taken to this refusai. We 
hâve examined the requests and the charge, and find that the matter 
requested is fully stated at différent times in the gênerai charge. At 
the opening of the trial counsel for the lumber company objected to the 
trial of the case, for the reason that Burns had not paid the costs of 
the previous trial. Burns testified that he was unable to do so, and 
the court ruled that the trial should proceed, and an exception was 
taken to this ruling of the court. This matter was entirely within the 
discrétion of the trial court, and no abuse of that discrétion is shown. 
After the trial had proceeded for some time, it was brought to the 
attention of the court by counsel for the lumber company that the 
judgment entered upon the verdict in the former trial of the case had 
been assigned by Burns to the Granville Company, a corporation, and 
counsel thereupon demanded that the action be dismissed, because the 
plaintiff was not the real party in interest. It appeared that the assign- 
ment had been filed Mardi 22, 1912, nearly two years before, and that 
defendant's counsel had at that time been f urnished with a copy of such 
assignment; that the Granville Company was composed of the plain- 
tiff, Burns, his wife, and son. 
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To remove any question of the right of the plaintiff to proceed with 
the trial, an appearance was entered by the Granville Company, and 
that company asked leave of the court to continue the action in the 
name of Burns. The leave was granted, and the trial proceeded. Un- 
der the laws of Minnesota the transfer of the interest of a party does 
not abate the action. General Statutes of Minnesota 1913, § 7685. 
Considering that the assignment had been in the hands of counsel for 
two years, a motion made to dismiss at the trial had little to commend 
it to the équitable considérations of the court. The correct procédure 
would seem to hâve been for the plaintiff to move for a substitution of 
parties, and, failing so to do, the lumber company should hâve made 
such motion. The motion to dismiss was improper. Willoughby v. St. 
Paul, etc., 80 Minn. 432, 83 N. W. 377; American Engine Co. v. Crow- 
ley, 105 Minn. 233, 117 N. W. 428. 

The refusai of the trial court to receive in évidence the agreement 
between Mr. Burns and wife and Mr. Van Derlip, of date January 
24, 1905, and deed from Mr. Bums and wife to Mr. Van Derlip of 
date January 24, 1906, was not error, as this court decided on the for- 
mer appeal that those transactions did not defeat the right of Burns 
as a homesteader, so far as recovering the value of the timber in con- 
troversy was concerned. 

[8] We hâve considered ail exceptions taken to the charge, and ail 
exceptions taken to any other ruling of the court which was open for 
considération on the second trial. Those matters which were only 
brought to the attention of the court by motion for a new trial are not 
before us for considération. 

Finding no error in the record, the judgment below must be affirmed ; 
and it is so ordered. 



GREAT LAKES S. S. CO. v. PITTSBURGH S. S. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1915.) 

No. 2573. 

Coixision <S=>91 — Steam Vessels Meeting on Conveeging Courses— F atot. 

A collision between the steamer Ellwood, down-bound, when turning 
eastward into Lake Erie at tbe south end of the Détroit river channel 
in the night, and the steamer Brower, up-bound from ïoledo, held due 
solely to the fault of the Brower in keeping too far to the eastward, 
instead of turning northward in the channel in the usual and proper 
course and as required by the passing agreement of two whistles, made 
when the vessels were a mile or more apart. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 187-192; Dec. 
Dig. ®=s91. 

Collision, signais of meeting vessels, see note to The New York, 30 C. 
C. A. 630.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; William L. Day, 
Judge. 

Suit in admiralty for collision by the Pittsburgh Steamship Com- 
pany, owner of the steamer Ellwood, against the steamer Brower, the 

4i=3»For other casea see same toplc & KEY-NUMBER in ail Key-Numbered Digescs & Indexes 
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Great Lakes Steamship Company, claimant, with cross-libel against 
the Ellwood. Decree for libelant, and the claimant of the Brower ap- 
peals. Affirmed. 

For opinion below, see 201 Fed. 588. 

On the night of August 27, 1907, the steamer Ellwood, a 6,000-ton boat, 478 
feet long, the property of the Pittsburgh Steamship Company, and the steamer 
Brower, owned by the Great Lakes Steamship Company, 346 feet long and of 
3,500 tons, were in collision at a point in Lake E'rie a little outside the 
mouth of the Détroit river. The Ellwood was bound down the lake, for 
Lorain, via Colchester Light ; the Brower was up-bound, f rom Toledo. Both 
were loaded so that they were drawing about 19 feet. The Ellwood libeled 
the Brower to recover her damages of about $34,000, and the Brower cross- 
libeled for $22,000 damages. The District Court held the Brower solely 
at fault ; and the Brower appeals. 

The situation can be understood by référence to the sketch on the follow- 
ing page. The so-called Détroit river light was a considérable distance 
out in the lake from the river's mouth, and the water on ail sides was about 
20 or 21 feet deep, with an occasional shoal spot ; but in order to get the 
best water it was customary for down-bound vessels to pass the red gas 
buoy on the port, the Détroit river light on the starboard, and then to con- 
tinue in a gênerai southeasterly direction for a distance before diverging on 
their desired courses, which might vary from southwest around to nearly 
east. The officiai lake survey eharts had adopted, as an aid to navigation, 
an arbitrary point of divergence 2,500 feet S. E. by E. from the light, and 
from this point, indicated the various courses by dotted Unes. Thèse dotted 
Unes do not, however, imply either obligation or custom to make the turn 
at the point indicated ; they only generally indicate the proper use of bear- 
ing points and compass. Up-bound boats followed the approximately reverse 
courses. A boat from Toledo, with the draft of the Brower on this occa- 
sion, could hâve gone entirely to westward of the light, or close to it on the 
southeasterly side ; but it was usual for such a boat to swing into the 
channel of the best water at some distance southeasterly from the light — it 
did not make much différence where — and then go up, with the light on 
the port and with the red gas buoy on the starboard. 

At this time, the government was engaged in dredging a deeper channel 
southeasterly from the light. The work was plotted into sections, 800 by 
1,000 feet, as shown by the dotted Une double rectangles on the sketch ; and 
along the westerly edge of the work five dredges were anchored, practically in 
line. In order to get into the customary up-bound course, it was necessary 
for the Brower to go past some of thèse dredges, and then turn to port to 
head up for the light ; and while she might bave swung into the channel 
closer to the light, it was entirely normal and proper for her to enter, as she 
did, between dredge No. 9, Starke, and No. 3, Great Lakes. We refer to 
this area of contemplated deepening, and indicated by the rectangular dotted 
Unes, as the channel, but without intending to imply that it was a channel 
in any sensé, except as being the course in which heavily laden boats could 
get the best water, and so being a course which they very commonly fol- 
lowed at least 2,500 feet southerly from the light. 

Ail the witnesses agrée that when the Ellwood was a little distance above 
the red gas buoy she observed the lights of the Brower approaching from 
the direction of Toledo, and a mile or so away from the line of dredges; 
that the Ellwood gave a two-blast signal, to which the Brower responded with 
the same signal ; that the Ellwood made a turn around the red gas buoy, 
left the light on her starboard at a distance of 1,000 feet, more or less, and 
continued a southeasterly course, swinging somewhat — the estent is dis- 
puted — to port ; that the Brower entered the channel somewhere between the 
two dredges named, and began heading up for the light, but that the star- 
boarding of one or the other, or both, was insuffieient, and they came to- 
gether; and that the Brower struck the Ellwood a more or less angling 
blow, causing the Ellwood to sink. As to their exact courses and the various 
détails involved, there is the usual conflict. 
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H. D. Goulder and Frank S. Masten, both of Cleveland, Ohio, for 
appellant. 

H. A. Kelley, of Cleveland, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENI SON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). When 
we fix the point where the collision occurred, it goes far to détermine 
the other matters in conflict. This primary fact is ascertainable 
with less dimculty than usual. The location of the Ellwood, as she 
lay upon the bottom after the collision, was fixed by survey, and is 
practically undisputed. Disinterested observers from one of the 
dredges agrée with the Ellwood's crew that she did not go more than 
a length, and perhaps not more than half a length, after the colli- 
sion before the sinking of only one or two feet which was necessary 
to make her rest on the bottom. It is also fairly sure that, at the mo- 
ment of the collision, her stern was swinging to port, answering an 
endeavor to make the inévitable blow more glancing, and that the 
blow itself, received on the starboard quarter, would hâve accelerated 
this swing. It is therefore not a matter of serious doubt that her 
heading had been considerably more to the easterly than it was as she 
lay sunk, snd that the point of collision was just about where it is 
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indicated on the sketch, and so that there was a distance of not less 
than 1,000 feet between that point and the line of dredges. Accepting 
and based upon this theory of the place of collision, we proceed to 
consider the conduct of the respective boats. 

We agrée with the court below that the Brower was in fault. When 
her captain exercised his right of choice and determined to swing 
into the channel around one of the dredges as far down as the point 
he selected, he assumed the burden of doing so with ail the care re- 
quired by the fact that another steamer was coming down, and for 
ail he knew, might be bound south or southwest, and might be de- 
siring to go just where the Ellwood did go. That the collision was 
unnecessary, if the Brower had been careful in this maneuver, is hîgh- 
ly probable, if not clear. Her captain says that he began starboard- 
ing 2,000 feet before passing the dredges, so as to enter the chan- 
nel at an angle as small as possible, and constantly continued star- 
boarding and swinging to port until the collision. This is exactly 
what he should hâve done, if he was careful, but the place of the 
collision demonstrates it is what he did not do. If he had thus man- 
aged his boat, passing close to dredge No. 9, and perhaps checking, 
it is difficult to see how there was any occasion for him to pass east 
of the center of the channel, say 300 feet from the dredge ; but the 
place of the collision was 700 feet further east. The same consid- 
ération demonstrates that he could not hâve materially changed his 
heading from Toledo until after he entered into the channel be- 
tween the dredges; if he had, he would necessarily hâve gone well 
astern of the Ellwood, if he had crossed her course at ail. He knew 
that he must make a considérable turn, and that his own boat would, 
and the other boat might, respond to the helm much more slowly than 
if in deep water. The reasonably clear conclusion is that he was not 
navigating with close attention to the danger that might be imminent, 
but was taking it for granted that the Ellwood was much further 
away than her real position, or would yield much more than any ob- 
ligation required. 

How the conduct of the Ellwood should be characterized is a ques- 
tion of more difficulty. It is forcefully argued that, as the Ellwood 
knew that the Brower would corne up somewhere through thèse waters, 
and as the Ellwood's final course was to be easterly, and as she might 
hâve turned off in that direction anywhere below the red gas buoy, 
and as, if she had kept only a little further away from the dredges, 
the collision would not hâve occurred, the resuit is, at least in part, 
chargeable to her. Particular reliance is placed on the décision of 
this court in Lake Erie Co. v. Gilchrist Co., 142 Fed. 89, 73 C. C. 
A. 313, where it was said that the customary course at this point 
for vessels bound down the lake, was to turn to the east between the 
gas buoy and the light ; and hence it is urged that the Ellwood was 
away south of her proper place. If the record in this case justified 
the same conclusion of fact reached in the Lake Erie-Gilchrist Case as 
to the customary course of down-bound vessels, there would be much 
strength in this position; but that case involved the sailing course 
customary at a period several years before the time hère involved, 
222 F.— 55 
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and upon this record, it cannot be doubted that the Ellwood was fol- 
lowing a common and natural course for vessels of her draft bound 
down the lake. Her captain so testified in terms, it can hardly be 
said that he is contradicted, and his gênerai conclusion is supported 
by the spécifie fact that while the Ellwood was on the bottom, more 
of such vessels passed her on the south than on the north. We must 
assume, therefore, that she was following a rightful course. It does 
not follow that she was entitled to navigate without regard to the 
approach of the Brower; she was bound to know that the Brower 
might enter this channel and make the turn, and she was bound to 
leave, not merely sufficient room, but ample room, for that purpose. 
This we think she did. If the space left for the Brower, in which 
to make the turn, had been, for example, only 500 feet, it might well 
be said that, while this was apparently space enough, yet it might not 
prove so, and that the Ellwood, being able to yield further, could not 
hâve been wholly exonerated; but a lack of due care on the part of 
the Ellwood must rest upon her reasonable anticipations of what the 
Brower might do, and it cannot be said that there was any duty to 
anticipate that the Brower would require 1,000 feet of channel in which 
to make a swing of four points, two points of which ought to hâve 
been made before entering the channel at ail. 

In the Lake Erie-Gilchrist Case, each of the meeting boats had to 
make the turn between the Détroit river course and the course down 
the lake, and it was held that the boat which took the customary way 
and kept her own side of the joint course had a right to assume that 
the other boat would make the proper turn at the proper point, and 
would not continue on across the joint course and enter the waters 
which were, in a sensé, appropriated to the iïrst boat. The opinion 
and the authorities there cited fully and sufficiently cover the ques- 
tions that hère arise, and apply to the fault of the Brower in not turn- 
ing up into the channel when and as she should hâve done, and to 
the right of the Ellwood to believe that the Brower would make this 
turn, and would not continue on into the course of the Ellwood, and 
lead to the conclusion that, in relying upon this belief, the Ellwood did 
not thereby, in blameful degree, contribute to the collision. 

It remains only to consider whether the Ellwood should, before it 
was too late, hâve observed that the Brower was not meeting this 
anticipation, but was keeping a course likely to be dangerous, and so 
whether the Ellwood should hâve checked or blown an alarm. This 
query is emphasized by the fact that after the meeting signais were ex- 
changed, but before the Brower entered between the dredges, the look- 
out of the Ellwood had been recalled from his position at the bow and 
sent about some other work. We think it should be assumed that the 
absence of the lookout would be a condemnatory fault, unless it sat- 
isfactorily and clearly appears that his présence would hâve made 
no différence (The Ariadne, 13 Wall. 475, 20 L. Ed. 542; The Roby 
[C. C. A. 6] 111 Fed. 601, 612, 49 C. C. A. 481); but we are unable 
to see any reasonable ground for thinking that the absence of the 
lookout could hâve been material. The Brower had already been ob- 
served and a meeting agreement had been made, the night was clear, 
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the Brower's lights were in plain sight, there was no obstruction of 
any kind, and there was nothing to distract the captain's attention in 
any other direction. It is obvious from the sketch that, as the Brower 
entered the channel and began to turn, both her lights would open to 
the Ellwood, if they were not already open; that this condition would 
be modified by the forward progress of both boats towards their 
course intersection ; and that the différence in the amount which thèse 
two lights would open to the observer on the Ellwood as between a 
careful and safe turning into the channel and the kind of a turn which 
actually was made could hardly, for some time, be sufficient, even to 
an attentive and skilled observer, to show that the Brower was turning 
so slowly as to be creating danger; nor can we think, when we re- 
member the Ellwood's rightful anticipations as to what the Brower 
would do, that probable danger should hâve appeared to the Ellwood's 
captain, or would hâve appeared to her lookout, before the time when 
both boats did appreciate the danger and make the efforts to escape 
which were then bound to be ineffectual. 
The decree below is affirmed. 



TROPICAL FRUIT S. S. CO., Limited, y. TOWLE. 

(Circuit Court of Appeals, Fifth Circuit. April 28, 1915.) 

No. 2754. 

L Seamen <S=>29 — Personal Injuries— Liabilitt or Vessel. 

Where a ship is seaworthy and properly equipped, neither the vessel 
nor owner is liable for an injury to a seaman, resulting from the négli- 
gence of other members of the crew. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. «S=»29J 
2. Seamen <©=»29 — Personal Injuries— Liabilitt of Vessel — State Stat- 
ute. 

Civ. Code La. § 3237 (12), giving a privilège to any individual injured 
in person or property by "any carelessness, neglect or want of skill in 
the direction or management" of any vessel, lias no application to the 
case of a seamen injured on board the ship through the négligence of 
other members of the crew. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. <S=>29.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Foster, Judge. 

Suit in admiralty by Frank Towle against the steamship Cartago; 
the Tropical Fruit Steamship Company, Limited, of Glasgow, Scot- 
land, claimant. Decree for libelant, and claimant appeals. Reversed. 

This is a suit in admiralty against the steamship Cartago by Frank Towle, 
a seaman thereon, to recover the sum of §1,500 for Personal injuries alleged 
to hâve been sustained by him through the négligence of the officers in charge 
of said vessel. 

The gist of the action is set forth in the following allégations of the third 
paragraph of the libel: "That on a récent outward voyage or trip of the 
Cartago, on or about April 30, 1914, this libelant, while on board said vessel, 

€=>For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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engaged In the performance of his dutles as one of the crew and, acting un- 
der orders and while battening down or covering and securing one of the 
hatches of sald vessel, did sustaln a severe bodily injury while working, and 
the right hand of this libelant was injured and crippled by the crushing of 
two Angers, thereby losing a joint of his middle flnger and crushing and dis- 
abling another flnger of his right hand, by the same being crushed by a bar- 
^ rel or cylinder containing oil or similar liquid, which had been improperly or 
* insecurely placed or left carelessly upon or near the deck of the vessel near 
the hatch." 

The claimant in due course filed its answer, admitting the employment of 
the libelant on the Cartago and the occurrence of the injury, but denying the 
other allégations of the libel. The évidence was taken out of court before a 
commissioner, and the case was then submitted to the court, which entered a 
decree against the claimant and its surety in the sum of $500. The court held 
that the accident was due to the négligent manner in which the barrel of oil 
had been placed and to the négligence of libelant in not taking proper pré- 
cautions, and accordingly divided the damages. From this decree appellant 
proseeutes this appeal, and has filed the folio wing assignments of error: 

"(1) That the court erred in handing down any decree at ail in favor of the 
libelant, but should hâve dismissed his claim and entered a decree in favor of 
respondent. 

"(2) That the court should hâve held that the évidence in this case failed 
to show any négligence on the part of the respondent, and therefore erred in 
allowing libelant any recovery whatsoever. 

"(3) That the court should hâve held that, even if there were any négligence 
on the part of respondent, it was the négligence of the fellow servants of li- 
belant, and that no recovery could be allowed therefor, and that the court, 
therefore, erred in not rendering judgment in favor of respondent, dismissing 
libelant's suit. 

"(4) That the court should hâve held that the libelant had failed to bring 
his case within the exceptional class of cases in which a seaman is allowed 
to recover indemnity for personal injuries, inasmuch as the évidence failed to 
show that the ship was unseaworthy, or that there was any defect in the ap- 
pliances thereof, and that the court, therefore, erred in enteriug any decree 
whatsoever for libelant, inasmuch as the évidence showed that libelant had 
been fully maintained and cured at the expense of respondent" 

Esmond Phelps, of New Orléans, La., for appellant. 
C. L. Walker, of New Orléans, La., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). [1] The 
évidence is taken as fully proving the facts alleged in the third para- 
graph of the libel, and yet we are constrained to deny the libelant re- 
lief. 

The matters complained of arose on a vessel practically on the high 
seas, and thus within the admiralty jurisdiction, and the responsibility 
of the ship must be determined according to admiralty law and usages. 

In The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760, the 
Suprême Court discussed at length the extent of recovery in admiralty 
allowed for an injury to seamen received on a vessel, and therein an- 
nounced the following propositions as the settled law of England and 
this country: 

"1. That the vessel and her owners are liable, in case a seaman falls sick, 
or is wounded, in the service of the ship, to the extent of his maintenance 
and cure, and to his wages, at least so long as the voyage is continued. 

"2. That the vessel and her owner are, both by English and American law, 
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llable to an indemnity for injuries received by seamen in conséquence of the 
unseaworthiness of the ship, or a failure to supply and keep in order the 
proper appliances appurtenant to the ship. * * * 

"3. That ail the members of the crew, except perhaps the master, are, as 
between themselves, fellow servants, and hence seamen cannot recover for in- 
juries sustained through the négligence of another member of the crew be- 
yond the expense of their maintenance and cure. 

"4. That the seaman is not allowed to recover an indemnity for the négli- 
gence of the master, or any member of the crew, but is entitled to main- 
tenance and cure, whether the injuries were received by négligence or acci- 
dent." 

The libelant injured in this case received ail the médical care and 
attention his case required, and his wages were continued, and he 
makes no claim in that respect. There is no contention but that the 
Cartago was in ail respects seaworthy. The barrel or cylinder contain- 
ing oil that was improperly and insecurely placed or left carelessly 
upon or near the deck of the vessel near the hatch, which caused the 
injury received by the libelant, was so placed or left through the négli- 
gence of other members of the crew for which the ship is not liable. 

The Osceola has been followed and applied in cases similar to the 
one under considération in many instances. See City of Alexandria 
(D. C.) 17 Fed. 390, in which Judge Brown said : 

"In effect, the maritime law makes no account of mère ordinary négligence 
in such cases. More or less négligence is in fact to be expected, and the rules 
long established, as regards the relief to be afforded, are irrespective of such 
négligence, whether by the seamen or others. When the owners perform ail 
that can be reasonably done on their part by the proper equipment of the ves- 
sel for the voyage and the sélection of compétent officers and a sutticient crew, 
no reason exists in natural justice for holding them or their vessel answera- 
ble for the accidents to seamen, which happen during the voyage, beyond the 
limits which the maritime law has established." 

See, also, Oison v. Oregon Coal & Navigation Co., 104 Fed. 574, 44 
C. C. A. 51, in which it is held that a ship could not be held liable for 
injuries received by a member of the crew falling through a hatchway 
negligently left open. 

In The Drumelton (D. C.) 158 Fed. 455, it is said: 

"According to libelant's" plea a tank "engine cover fell upon him because 
proper lashings, although provided, had not been made fast. If this be true, 
he is certainly not entitled to any recovery under the fourth statement of 
law in The Osceola." 

And see The Nyack, 199 Fed. 383, 118 C. C. A. 67; also The Santa 
Clara (D. C.) 206 Fed. 179. 

[2] The proctor for libelant contended in the lower court, and con- 
tends hère, that The Osceola Case and other décisions cited were in- 
applicable because of the provisions of article 3237 of the Civil Code 
of Louisiana, as follows: 

"The following debts are privileged on the price of ships and other vessels, 
in the order in which they are placed : * * * 

"12. Where any loss or damage has been caused to the person or property 
of any individual by any carelessness, neglect or want of skill in the direction 
or management of any steamboat, barge, flatboat, water craft or raft, the 
party injured shall bave a privilège to rank after the privilèges above speci- 
fied." 
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The Osceola, supra, fully answers this contention. Tn that case in 
discussing a similar statute of Wisconsin, Mr. Justice Brown, speaking 
for the court, said : 

"The statute was doubtless primarily intended to cover cases of collision 
with other vessels or with structures affixed to the land, and to other cases 
where the damage is done by the ship herself, as the offending thing, to per- 
sons or property outside of the ship, through the négligence or mismanage- 
ment of the ship by the officers or seamen in charge. To hold that it ap- 
plies to injuries suffered by a member of the crew on board the ship is to 
give the act an effect beyond the ordinary meaning of the words used. Would 
it apply, for instance, to injuries received in falling through an open hatch- 
way? Or to a block blown against a seaman by the force of the wind, though 
the accident in either case might hâve resulted from the négligence of the 
master? We think not." 

The case of Carter v. Brown, 212 Fed. 393, 129 C. C. A. 69, cited 
by the libelant, is easily distinguishable from the case at bar. That 
was a suit in personam against the owners of the steamboat Queen of 
the Bend, a coast packet running from one part of IyOtiisiana to an- 
other, to recover damages by the libelant while employed as a laborer 
thereon by the falling of certain sacks of sugar. The court found that 
Carter, the master and one of the owners, had actual knowledge of the 
method adopted for piling the sacks, and either directed or acquiesced 
therein. In other words, there was personal négligence on the part of 
the owner. 

The decree of the District Court is reversed, and the cause is re- 
manded, with instructions to dismiss the libel. 



CIAUSS et al. v. PALMEE UNION OIL CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2428. 

COTTBTS <S=»278 — JURISDICTION— DlVERSITY OF ClTIZENSHIP— INTERVENEK3. 

Where a suit was instituted by a résident of Ohio, on behalf of himself 
and ail other persons similarly situated, against certain California cor- 
porations and their directors, who were citizens of California or Oregon, 
to set aside for fraud a conveyance of the property of the corporation, in 
which cornplainant was a stockholder, and thereafter mimerons other 
stockholders, 12 of whom were citizens of California, intervened as co- 
complainants, and filed bills identical with the bill of the original corn- 
plainant, the fédéral court no longer has jurisdiction, and a motion to 
vacate a decree àismissing the suit was properly denied. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 819; Dec. Dig. 

©=>278. 

Diverse citizenship as a ground of fédéral jurisdiction, see note to 
Shipp v. Williams, 10 C. C. A. 219 ; Mason v. Dullagham, 27 C. C. A. 298.] 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of California; M. T. Dooling, 
Judge. 

Suit by Andrew Clauss and others against the Palmer Union Oil 
Company and others. From an order denying a motion to vacate a 

fisaPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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decree dismissing the suit, and for leave to file an amended bill, com- 
plainants appeal. Affirmed. 
See, also, 213 Fed. 286. 

John E. Bennett and Jesse Olney, both of San Francisco, Cal., for 
appellants. 

Gavin McNab, of San Francisco, Cal., for Anglo-California 
Trust Co. 

Luther Elkins, of San Francisco, Cal. for George I. Stewart and 
Gavin McNab. 

Gavin McNab, B. M. Aikins, R. P. Henshall, Robert R. Moody, 
and Nat Schmulowitz, ail of San Francisco, Cal, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This suit was brought in the court below by 
the appellant Andrew Clauss alone, but who the défendants thereto 
were does not appear, since the original bill is not in the record. The 
amended bill, however, is, and in that Clauss, a résident and citizen of 
the state of Ohio, was still the sole complainant, suing, as therein 
alleged, "on behalf of himself and ail other persons similarly situated, 
and for the use and benefit of the Palmer Oil Company," against 
Palmer Union Oil Company, a corporation of the state of California, 
the Anglo-California Trust Company, a corporation of the same state, 
and Frank L. Brown, Lewis A. Hilborn, George L. Walker, Charles 
E. Ladd, Gavin McNab, H. C. Stratton, and George I. Stewart, as 
directors of the Palmer Union Oil Company, and also individually, 
ail alleged to be citizens of the state of California, except Ladd, who 
is therein alleged to be a citizen and résident of the state of Oregon, 
and also against the same named individuals "as directors of said 
Palmer Oil Company, * * * or trustées thereof, if said corpo- 
ration be defunct, also against the several parties in their individual 
capacities." 

The amended bill allèges that on or about October 21, 1911, the 
Palmer Oil Company was a California corporation capitalized at 2,- 
000,000 shares of capital stock of the par value of $1 each, ail of 
which was issued, and of which the complainant Clauss was the owner 
of 1,000 shares. The purpose of the suit was the annulling, on the 
ground of alleged fraud and conspiracy on the part of the directors 
of the Palmer Oil Company and the Palmer Union Oil Company, of 
a conveyance made by the former company to the latter of ail of its 
property, which is alleged to be of the value of $2,500,000, and to 
recover from the directors the value of the property so transferred, 
and to recover the considération for such transf er from the transférée 
i — the bill alleging the various acts relied upon as showing the fraud 
and conspiracy to the wroag and injury of the minority stockholders. 

The amended bill was filed November 15, 1913, and on the 25th 
of the same month the Palmer Union Oil Company filed a motion 
in the court below for the dismissal of the amended bill upon various 
grounds, as did the défendant Anglo-California Trust Company and 
the individual défendants. Those motions were pending and unde- 
termined when, on the 19th day of January, 1914, the clerk of the 
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court below, upon application of the solicitors for the complainant, 
entered an order that the amended bill of complaint "be and the same 
hereby is taken pro confesso against" the various défendants, which 
order was subsequently and on January 21, 1914, vacated by the court 
as to each and ail of the défendants, on motion, and subsequently, to 
wit, on the 4th day of March, 1914, the court below granted a motion 
that had been made for the dismissal of the suit, and that had been 
argued on behalf of the respective parties ; the order of dismissal be- 
ing duly entered. Thereafter, to wit, on the lOth day of March, 1914, 
the solicitors for the complainants filed a motion, containing, among 
other things, the following: 

"That said decree dismissing said amended bill of complaint, dated the 4th 
day of March, 1914, be vacated and set aside and held for naught. That plain- 
tif£ above named further moves this honorable court that he may be at liberty 
to amend his said amended bill of complaint in the following particulars: 

"First That said amended bill of complaint be dismissed without préju- 
dice as to the following défendants, viz.: Anglo-California Trust Company, a 
corporation, Frank L. Brown, J. C. Kemp Van Ee, Lewis A. Hilborn, George 
L. Walker, Charles E, Ladd, H. C. Stratton, Gavin McNab, and George I. 
Stewart, as individuals and as directors either of said Palmer Union Oil Com- 
pany or as directors of said Palmer Oil Company. 

"Second. That there be stricken from the first prayer of said amended bill 
of complaint the last Une thereof, which reads as follows: 'Or to a receiver, if 
euch receiver be appointed as hereinafter prayed.' 

"Third. That the prayers for relief contained in said amended bill of com- 
plaint numbered 3, 5, 6, and 7 be stricken out. 

"Fourth. That so much of said amended bill of complaint beginning with 
the words 'California, having its principal place of business at Sisquoc,' etc., 
at line 30, page 1, of said amended bill of complaint, and ending with the 
word 'capacities,' at line 14, on page 2, of said amended bill, be stricken out, 
and that there be inserted in lieu thereof the following: 'California, having 
its principal place of business in the city and county of San Francisco, state 
of California, and Frank L. Brown, J. C. Kemp Van Ee, Lewis A. Hilborn, 
H. C. Stratton, and Charles E. Ladd, in so far as they claim to be, or may 
be found to be, trustées of said Palmer Oil Company, the said Frank L. Brown, 
J. C. Kemp Van Ee, Lewis A. Hilborn, H. C. Stratton, and Charles E. Ladd, 
claiming that said Palmer Oil Company has been dissolved and no longer ex- 
ists as a corporation. Complainant allèges on information and belief that there 
are no creditors existing of said Palmer Oil Company.' 

"Fifth. That the title of this cause in said amended bill of complaint be 
amended to read as follows: Andrew Clauss, PlaintifE, v. Palmer Union Oil 
Company, a Corporation, Frank L. Brown, Lewis A. Hilborn, George L. 
Walker, Charles E. Ladd, Gavin McNab, H. C. Stratton, and George I. Stew- 
art, as Directors of Said Palmer Union Oil Company, and in Their Respective 
and Individual Capacities, Frank L. Brown, J. C. Kemp Van Ee, Lewis A. 
Hilborn, H. C. Stratton, and Charles E. Ladd, as Directors of Palmer Oil 
Company, a Corporation, and in Their Respective Individual Capacities, Anglo- 
California Trust Company, a Corporation, First Doe, Second Doe, Third Doe, 
Fourth Doe, Fifth Doe, Sixth Doe, Seventh Doe, Eighth Doe, Ninth Doe, Tenth 
Doe, Palmer Oil Company, a Corporation, Défendants. 

"Sixth. And complainant prays for such further and other relief as to the 
Court may seem meet and équitable" 

— which motion was denied by the court below by order entered April 
3, 1914. While the record does not contain any pétition in interven- 
tion in the suit, it does show, both by the pétition for and allowance 
of an appeal, by the assignments of error on the appeal, by the order 
allowing the appeal, by the docket of the court below, which is print- 
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ed in the record, and by the opinion of the court also appearing there- 
in, that various named persons did intervene and become co-com- 
plainants, and did become and are coappellants. In the order of the 
court denying the motion to vacate the order dismissing the suit it 
is said: 

"The relief sought is the setting aside, on the ground of fraud, of a transfer 
made by the corporation of property stated to be worth $2,500,000; the plain- 
tiff averring that the action is brought on behalf of himself and ail others 
siniilarly situated. After the filing of said bill, a pétition was presented by 
the attorneys for plaintiff on behalf of 15 other stockholders of said Palmer 
OU Company asking leave to intervene, and such leave having been granted by 
the court, said attorneys flled a bill of intervention by said 15 stockholders 
identical in ail essential particulars with the original complaint. In this bill 
of intervention 12 of the plaintiffs, owning 125,567 shares, are citizens of Cali- 
fornia, and 3, owning 3,500 shares, are citizens of other states. So that, if 
the présent motion were granted, we would hâve a situation with 4 plaintiffs, 
citizens of other states, owning in ail 4,500 shares, and 12 plaintiffs, citizens 
of California, owning 125,567 shares, ail in this court clinging to the com- 
plaint of a single stockholder, résident of Ohio, owning but 1,000 shares, and 
ail represented by the attorneys of the original plaintiff. Under thèse cir- 
cumstances, aside from the fact that the proposed amendments are for the 
most part amendments to the prayer of the original bill, and not amendments 
to the bill itself , the motion to amend will be denied ; and it is so ordered." 

We are of the opinion that the court below was right in dismiss- 
ing the suit, for the reason that it was not one properly cognizable 
by the fédéral courts. Quincy v. Steel, 120 U. S. 241, 7 Sup. Ct. 
520, 30 L. Ed. 624, and authorities there cited. 

The judgment is affirmed. 



BRADY v. KERN. 
(Circuit Court of Appeals, Third Circuit. May 26, 1915.) 

No. 1934. 

1. Evidence <@=»441 — Paroi. Evidence to Vary Wbiting. 

Though a written contract is preceded by paroi negotiations, if the par- 
ties put the complète contract into writing, it may not be contradicted or 
varied, unless fraud, accident, or mistake has supervened. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1719, 1723-1763, 
1765-1845, 2030-2047 ; Dec. Dig. <®=>441.] 

2. Evidence @=»155 — Admissibility by Reason of Admission of Similar 

Evidence. 

Plaintiff sued défendant on a written agreement to pay a specifled price 
for shares of stock ; the agreement containing no promise by plaintiff to 
deliver the stock. Practically ail of the stock in such corporation was 
held by voting trustées, and plaintiff therefore had no shares of stock, but 
had only voting trust certificates, and they were pledged as collatéral. 
He was permitted to prove by paroi that the parties treated such certifi- 
cates as the équivalent of shares of stock, and that défendant knew the 
stock was pledged, and agreed to dispense with physical delivery of the 
certificates. Held that, having shown by his own proof that the contract 
was partly oral and partly written, and having been permitted to prove 
the paroi tenus thereof, défendant was properly permitted to show by 

<Ê=jFor otber cases see same topic & KEY-NUMLSER in ail Key-Numbered Digests & Indexes 
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paroi that, if he was unable to procure a purchaser for the stock, the 
amount pald down by hlm was to be the limlt of his llability. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 445-458, 2148 ; 
Dec. Dig. <S=»155.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Arthur C. Brady against Martin E. Kern. Judgment for 
défendant (218 Fed. 862), and plaintiff brings error. Affirmed. 

E. Spencer Miller, of Philadelphia, Pa., for plaintiff in error. 
Owen J. Roberts, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Although many facts of this con- 
troversy appear already in Judge Dickinson's opinion refusing a new 
trial ([D. C.] 218 Fed. 862), it may not be undesirable to restate them 
briefly in order to bring out distinctly the point on which we think the 
décision should rest. 

Brady, the plaintiff, and Kern, the défendant, were both stockholders, 
and were otherwise interested, in the International Motor Company. 
From the beginning of the enterprise ail the stock, pref erred and com- 
mon, except the directors' qualifying shares, had been issued to voting 
trustées, so that the stockholders were not in possession of the usual 
certifkates of stock, but of so-called "voting trust certificates" that 
represented the stock. The financial condition of the company had 
become unsatisfactory, not to say critical, and the stock, which was 
an unlisted security, was only occasionally in demand, and its value 
in the market was uncertain. In this situation, seven persons interest- 
ed in the company (including the présent litigants) met at dinner in a 
New York hôtel on December 2, 1912, and shared the customary solids 
and liquids of such a repast. The company's condition was discussed, 
and Brady said he was not satisfied and desired to sell out. 

Apparently the principal conversation on this particular subject was 
between Kern and himself , and they are in agreement on the point that 
the talk resulted in a contract, although they differ decidedly about 
terms. They do not differ, however, about the fact that the agreement 
was first completed by paroi, whatever its terms may hâve been. 
Brady's position is that he agreed to sell his holdings outright to Kern 
at a specified price, and received $100 on account, the balance to be paid 
the next day at 12 o'clock ; while Kern's position is that he was so con- 
fident he could raise the money himself, or at least could find a pur- 
chaser at the price named, that he took an option to buy at the hour 
designated, and handed $100 to Brady as a forfeit, but with the dis- 
tinct agreement that this sum was to be the limit of his liability in case 
he should fail in his efforts. The jury has determined that Kern's 
version is correct, and nothing is presented for our considération ex- 
cept the question whether there was substantial error during the trial. 

[1, 2] We need not take up the assignments in détail; the vital ques- 

®=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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tion for décision is whether the paroi évidence rule was violated. It 
is almost always true that a written contract has been preceded by 
paroi negotiation, and that the terms of the contract are thus agreed 
upon before they are reduced to writing. Of course, the parties may 
leave the transaction in paroi, and if they adopt this course the contract 
must be proved by oral testimony in the usual manner; but, if they 
put the complète contract into writing afterwards, they may not contra- 
dict or vary the writing, unless fraud, accident, or mistake has super- 
vened. Let us see what happened hère. A contract of some sort had 
been made, and money had been paid over, so that the rights of both 
parties had already been fixed, when Brady suggested that a mémo- 
randum should be made of the transaction. Accordingly he wrote an 
acknowledgment that he had received $100 on account, and the receipt 
was handed to Kern. This paper has been lost, but Brady testified that 
"the f orm and substance" were as f ollows : 

"Xew York, December 2, 1912. 
"Received of Martin E. Kern the sum of one hundred dollars on account 
of the purchase price of about 1,900 shares of the common, and 1,500 shares 
of the preferred, stock of the International Motor Company. Common at 
$10.00 per share. Preferred at $75.00 per share. Balance to be paid before 
12 o'clock noon December 3, 1912. [Signed] Arthur C. Brady." 

On his part Kern wrote and handed to Brady the following mémo- 
randum : 

"I agrée to pay to Arthur C. Brady §75.00 per share for approximately 1,500 
shares of the preferred stock of the International Motor Company, and $10.00 
per share for about 1,900 shares of the same company, before 12 o'clock noon, 
December 3, 1912. • [Signed] Martin E. Kern." 

It is this mémorandum on which Brady relies as a contract of sale 
so complète and definite that Kern is not at liberty to vary it by paroi. 
But the strength of this position is much weakened by the fact that he 
was himself obliged to vary it before he could make out a prima facie 
case. It is quite clear that the mémorandum is incomplète in at least 
two particulars : It contains no promise by Brady to deliver, and, while 
such promise may no doubt be implied, it must nevertheless be a prom- 
ise to deliver the thing specified in the writing, namely, "stock" or 
"shares" ; and of this Brady had none to deliver. Of course he had vot- 
ing trust certificates ; but, in order to prove that the parties regarded 
one as the équivalent of the cther, he was obliged to offer évidence of 
the paroi agreement that preceded the mémorandum. So, also, with 
regard to the matter of delivery. He was unable to fulfill the implied 
promise to deliver, and in order to excuse noncompliance he was com- 
pelled to go again into the paroi agreement for the purpose of showing 
that Kern was acquainted with the fact that the stock was pledged 
as collatéral, and had therefore agreed to dispense with physical deliv- 
ery of the certificates. Before he had finished his proof, he had him- 
self made it clear that the contract on which he sought to recover was 
partly oral and partly written. Having thus had the aid of the paroi 
terms to add to the writing whatever was necessary for his own side of 
the case, he was scarcely in a position to object successfully to Kern's 
use of the paroi terms to establish the conflicting theory, namely, that 
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a clause should be added limiting his liability to $100. We do not see 
that one use of thèse terms is either more or less objectionable than 
the other, and to Brady's contention that he has thus suffered defeat 
it seems sufficient to reply that he could not hâve made out his own 
case at ail, if he had been strictly confined to the writing. In either 
event, therefore, he was in danger of defeat, and practically it made 
little différence on which horn of the dilemma he was impaled. The 
decided weight of the évidence seems to hâve been with the défendant, 
but in any event the verdict is conclusive hère in favor of Kern's ac- 
count of the transaction. 

We do not think it necessary to prolong the discussion. If authority 
is needed for the proposition that whenever a contract is partly in writ- 
ing and partly in paroi, and one party has given testimony concerning 
the paroi terms, the other party has a similar right, the whole matter 
(save in exceptional circumstances) thus falling within the province of 
the jury as a question of fact, it may be found in Bogk v. Gassert, 149 
U. S. 25, 13 Sup. Ct. 738, 37 L. Ed. 631, Sun Ass'n v. Edwards (C. C. 
A. 2d Circuit) 113 Fed. 448, 51 C. C. A. 279, and Donner v. Alford 
(C. C. A. 3d Circuit) 136 Fed. 750, 69 C. C. A. 402. 

The judgment is affirmed. 



W. G. CORNELL CO. v. SCHTJYLKILL COUNTY. 

(Circuit Court of Appeals, Third Circuit May 3, 1915.) 

No. 1920. 

Contbacts @=300 — Constbtjction— Building ConBract— Owneb'b Liabil- 
ity ïoe Delay. 

Where a contract for the construction of certain portions of a build- 
ing provided in one article that, if the contractor should be delayed in 
the prosecution or completion of the work by the act, neglect, or def ault 
of the owner, the architects, or any other contractor employed by the 
owner on the work, the time flxed for the completion of the work should 
be extended for a period équivalent to the time lost by such delay, and 
the next article provided that the owner agreed to provide ail labor and 
materials essential to the conduct of the work, not included in the con- 
tract, in such manner as not to delay the progress of the work, and in 
the event of failure so to do, thereby causing loss to the contractor, the 
owner should reimburse the contractor, the clause in the latter article 
requiring the owner to provide labor and materials referred only to 
such labor and materials as the owner himself was required to furnish, 
and does not render the owner liable for delay to the contractor caused 
by delay in the work being done by other contractors. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1372-1381; 
Dec. Dig. <®=>300.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by the W. G. Cornell Company against the County of Schuyl- 
kill. Judgment for défendant, and plaintiff brings error. Affirmed. 

Charles L. McKeehan, of Philadelphia, Pa., for plaintiff in error. 
E. D. Smith, of Pottsville, Pa., for défendant in error. 

. £=»For other cases see same toplc & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The county of Schuylkill proposed the 
érection of a public building, and entered into contracts with différent 
contractors for the several parts of its construction, reserving, however, 
a limited part of the work to be done directly by itself . Under contract 
with the county, the plaintiff company installed in the building the wa- 
ter, sewage, lifting, heating, ventilating, and lighting Systems. Against 
delays and their conséquences the parties contracted as follows: 

"Art. VI. The contracter shall complète the several portions, and the whole 
of the work comprehended in the agreement, by and at the time or times here- 
inafter stated, to wit, within ten months from the date of the approval of 
this contract. * * * 

"Art. VII. Should the contracter be delayed in the prosecution or comple- 
tion of the work by the act, neglect, or default of the owner, of the archi- 
tects, or of any other contracter employed by the owner upon the work, 
* * * then the time herein fixed for the completion of the work shall be 
extended for a period équivalent to the time lost by reason of any or ail the 
causes aforesald. * * * 

"Art. VIII. The owner agrées to provide ail labor and materials essential 
to the conduct of this work not included in this contract in such manner as 
not to delay its progress, and in the event of the failure so to do, thereby 
causing loss to the contracter, agrées that it will reimburse the contracter 
for such loss; and the contractor agrées that if he shall delay the progress 
of the work, so as to cause loss for which the owner shall become liable, then 
he shall reimburse the owner for such loss." 

The contract embraced spécifications of the labor to be performed 
and materials to be furnished by each party. The labor and materials 
required of the défendant included the digging of a well, the opening 
of a roof for a stack, the construction of an elevator shaft, and the 
necessary inclosures and supports for elevator attachments, and the ex- 
cavation, and furnishing of materials, for machine foundations. De- 
lays were occasioned the plaintiff. Suit to recover damages was 
brought under article VIII of the contract, and the breach was laid in 
its language. The défendant pleaded non assumpsit. 

In support of the issue raised, the plaintiff made no attempt to prove 
that the défendant had failed to provide the labor and materials re- 
quired of it by the spécifications, and that thereby it caused the delay 
and damage complained of, but sought to prove that the défendant had 
failed to cause other contractors engaged in other work upon the build- 
ing to conduct their work in such a manner as not to delay the plain- 
tiff in the progress of its work. The trial court rejected the testimony 
and directed a nonsuit. 

The question in controversy is presented by the offer and rejection 
of proofs, and calls for a construction of the contract. While the sole 
parties to the contract were the plaintiff and défendant, it is apparent 
that the contract was entered into with full knowledge on the part of 
each that in the construction of other parts of the building other con- 
tractors would be employed and engaged. The possibility of delay in 
the progress and completion of the plaintifï's work, caused by delays 
of other contractors, was recognized by both, and express and spécifie 
provision therefor was made in article VII of the contract. 
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Having considered, and, as we believe, disposed of, the matter of 
delays to the plaintiff incident to delays of other contractors, the par- 
ties proceeded to draft article VIII. In this article the parties made 
no référence to the subject-matter of the preceding article, namely, 
delays that might be occasioned the plaintiff by delays of other contrac- 
tors, but addressed themselves to delays which each might cause the 
other. In this article, and elsewhere in the contract, the expression 
"labor and materials" was used to dénote the thing each required the 
other to do, and, for failure so to do, each became liable to the other in 
damages. What was each required to do ? 

The plaintiff was required to install certain fixtures and appliances 
pursuant to elaborate spécifications. The défendant was required to 
prépare the land and certain parts of the building for the plaintiff to 
do its work, pursuant to, and certainly to the extent provided by, the 
spécifications. It is contended by the plaintiff, however, that the under- 
taking of the défendant "to provide ail labor and materials essential to 
the conduct of [the plaintiff's] work" was not restricted to providing 
such labor and materials required of it by the spécifications, but ex- 
tended to the construction of the building and its completion at ail 
times to stages which would permit the plaintiff to commence, continue, 
and complète its work, and that, when the plaintiff's work was con- 
trolled or affected by the progress of the work of other contractors, it 
was the duty of the défendant to see that the work of the other con- 
tractors progressed in a manner and was completed to a point that 
would not delay the work of the plaintiff under its contract. 

We are of opinion that, if it was the intention of the parties that 
the défendant should cause its other contractors to keep the construc- 
tion work upon the building ahead of the work contracted to be done by 
the plaintiff, and that the défendant at ail times and under ail circum- 
stances should be responsible to the plaintiff for damages arising from 
delays occasioned by its other contractors, they failed expressly to 
embody that intention in the contract. The language used is at least 
susceptible of one certain, clear, and unambiguous. meaning, and that 
meaning is that the défendant undertook to provide the labor and ma- 
terials required of it by the spécifications. If another meaning was 
included, the additional meaning can be f ound only by construction. We 
find nothing in the context to lead us to believe that the parties meant 
more than they said, and that the contract implies something that was 
not expressed. As the parties expressly provided for delays through 
différent causes, the law will imply nothing différent from that which 
was expressed by the language employed. The parties expressly pro- 
vided for two kinds of delays: First, delays incident to the delays of 
other contractors, resulting in an extension of time to the plaintiff; 
second, delays occasioned by the contracting parties, resulting in dam- 
ages. Thèse provisions leave nothing to implication. 

The cases cited by the plaintiff in support of its contention that the 
contract contains an implication that the défendant should keep the 
building so advanced in its construction as to cause no delay to the 
plaintiff are principally cases in which the delays complained of were 
the delays of the owner himself, or of his architect as his agent, and 



OHEAT NORTHEBN RT. 00. V. MUSTELL 879 

in which the actions were based upon the failure by the owner to do 
the things which the owner was obliged to do, and not the failure of 
the owner to compel others to do the things which others had under- 
taken to do. Del Genovese v. Third Avenue R. R. Co., 13 App. Div. 
412, 43 N. Y. Supp. 8; Lauman v. Young, 31 Pa. 306; See v. Par- 
tridge, 9 N. Y. Super. Ct. 463. 

Between the contract, as we hâve construed it, and the évidence, 
there was complète variance. The trial court, therefore, committed 
no error in directing a nonsuit. 

The judgment below is affirmed. 



GEEAT NORTHERN RY. CO. v. MTJSTEIiU 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2509. 

1. Master and Servant <S=»278, 280 — Injuries to Servant— Sufficiency of 

Evidence— Négligence of Masteb— Assumption of Risk. 

In an action under the fédéral Emplovers' Liability Act (Act April 
22, 1908, c. 149, 35 Stat. 65 [Comp. st. 1913, §§ 8657-8665]) for the death 
of a car checker, évidence held to warrant a finding that the railroad 
company was négligent in violently shunting a string of cars against 
the one which struck and killed the checker, and that the checker did 
not assume the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. f| 
954, 956-958, 960-969, 971, 972, 977, 981-986; Dec. Dig. <g=>278, 280.] 

2. Masteb and Servant <@=»297 — Injuries to Servant — Spécial Verdict — 

Assumption of Risk. 

Where the jury returned a gênerai verdict for plaintiff in an action 
for the death of a railroad employé, and in answer to a spécial question 
as to whether the employé assumed the risk replied, "No unusual risk," 
the answer must be taken to mean that the risk of the injury which 
caused the death was an unusual one, which ne did not assume, since 
in no other way can it be reconciled with the gênerai verdict. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1195-1198 ; Dec. Dig. <@=>297. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Frank H. Rudkin, 
Judge. 

Action by Grâce Mustell, as administratrix and personal repré- 
sentative of the estate of Fred G. Mustell, deceased, against the Great 
Northern Railway Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Charles S. Albert and Thomas Balmer, both of Spokane, Wash., for 
plaintiff in error. 

Plummer & Lavin, of Spokane, Wash., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

©saFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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GILBERT, Circuit Judge. Fred G. Mustell, a car checker employed 
by the Great Northern Railway Company, the défendant herein, was 
on his way to the dépôt to turn in his report of cars that he had 
checked, and, accompanied by one Cantley, was crossing the tracks 
of the défendant in the yard at Hillyard, Wash. Upon track No. 1 
stood a string of about 15 box cars, with the brakes set. Mustell and 
Cantley started to cross this track at a short distance from the end 
of the string of box cars. There was nothing to indicate to them that 
the cars were about to be moved, or that other cars were about to be 
kicked down against them. They could see the switch engine, which 
stood about 1,025 feet distant, and its smoke "going straight up" was 
an indication to them that the engine was standing still. The track 
curved away from the place where the box cars were standing, so 
that, as Mustell and Cantley approached track No. 1, they could not 
see any other cars approaching or being kicked against the cars whieh 
stood there. Just as Mustell got upon the track, the string of box 
cars suddenly and without warning moved, striking Mustell, who was 
5 or 6 feet in advance of Cantley, before he had time to get out of 
the way. 

The plaintiff, as administratrix, in her complaint to recover dam- 
ages for the death of Mustell under the fédéral Employers' Liability 
Act, alleged négligence on the part of the défendant, in that the switch- 
ing crew suddenly caused the cars which were standing upon the 
track to be moved violently forward and upon the said Mustell, knock- 
ing him down and causing him injuries which resulted in his death. 

[1] The défendant assigns error to the déniai of its motion for an 
instructed verdict in its favor at the close of the testimony, on the 
ground that there was no évidence to go to ttie jury to show that the 
cars which struck Mustell were moved in an extraordinary, unusual, 
or négligent manner, and that the évidence proved that Mustell was 
thoroughly familiar with the switching movements in the yards, ap- 
preciated the danger, and assumed the risk thereof. We think the 
court committed no error in submitting the case to the jury. There 
was évidence tending to show that the défendant was négligent. Mus- 
tell, a car checker, in the ordinary course of his duties, was crossing 
the defendant's tracks. He found upon track No. 1 a string of freight 
cars with at least three brakes set. He undertook to cross the track 
at a distance of 3 or 4 feet from the end of the standing cars. There 
was évidence tending to show that the cars were struck with great 
violence by another group of eight or ten cars that had been kicked 
down upon the same track. There was nothing to warn Mustell that 
such a movement was about to take place. He could see the smoke 
of the switch engine at a distance of more than 1,000 feet away, and 
the smoke indicated that the switch engine was standing still. Wheth- 
er he heard any sound of approaching cars, or of any warning move- 
ment of the string of cars which struck him, cannot be known; but 
Cantley, who was with him, and who at the time of the trial was in 
the employment of the défendant, testified that he heard no sound of 
the taking up of the slack between the standing freight cars, such 
as would ordinarily be heard when they were struck with another car 
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for the purpose of coupling onto them, but that the whole group of 
cars moved suddenly and with such force as to knock Mustell to one 
side of the track, and to move four car lengths beyond the point where 
Mustell was crossing, and Cantley himself barely escaped with his 
life. 

The défendant contends that the movement of the cars was in the 
ordinary course of coupling the same, and that it was a "running 
switch"; but there was évidence to the contrary. A witness testified 
that the cars were "moved violently," and a switchman on the moving 
string of cars that struck the standing cars stated that the former 
were "eut ofï," and struck the cars standing on track No. 1, "bumping 
them back four or five car lengths." Cantley testified: 

"I heard the crash of the coupling. The end of the car that Mustell and 
I were passing by at that time moved very qulckly. It hit Mustell." 

The jury, in answer to the spécial questions which were submitted 
to them, found that the switch was not a "running switch," and that 
the cars were moved in an "extraordinary and unusual manner." 
Mustell was an active young man 23 years of âge, and had had ex- 
périence of 2 years in the yards. Cantley had been 2 days under his 
charge, to receive instruction concerning the checking of cars. We 
may infer that Mustell was careful, for he had warned Cantley to be 
careful, and not to climb around on the cars, as they were liable to 
switch at almost any time, and kick a bunch of cars and hurt him. 
The évidence was that there was no man standing upon any of the 
cars, and that no warning was given of any kind of the approach of 
the cars that were kicked from the switch engine. 

[2] In view of the évidence, the question of the assumption of risk 
was a question for the jury. The charge of the court to the jury is 
not presented to us in the bill of exceptions, and we must assume that 
the jury were properly instructed upon that subject. The spécial ques- 
tion was presented to them: "Did Mustell assume the risk?" and 
their answer was, "No unusual risk," which must be taken to mean 
that the jury found that the risk of the injury which caused Mustell's 
death was an unusual one, and that he did not assume it, for their 
gênerai verdict for the plaintiff could hâve been based on no other 
theory. 

We find no error. The judgment is affirmed. 



MATER v. WELLS. 

(Circuit Court of Appeals, Sixth Circuit. April 16, 1915. Rehearing 
Denied June 18, 1915.) 

No. 2552. 

Contbacts @=>320 — Perfobmance — Failube to Peefobm — Effect. 

Where an architect, employed to prépare plans and spécifications to be 
approved by défendant and a city inspecter of buildings for remodeling 
a building, which was to be made new with the exception of the outside 
walls, prepared plans and spécifications showing that the basement walls 

^=»For other cases see same toplc & KEY-NUMBER la ail Key-Numbered Digests & Indexe!. 
222 F.— 56 
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were 26 inches thick, and, after learning from défendant that they were 
in fact only 18 inches thick, corrected the plans, but never submitted the 
corrected and changed plans, or any plans showing an 18-inch wall, to 
défendant for approval, he failed to comply with a most important pro- 
vision of the contract, and could not recover the contract price for his 
services. 

[Ed. Note.— For other cases, see Contracte, Cent Dig. jj§ 1459, 1469, 
1493-1527; Dec. Dig. ®=320.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; William L. Day, Judge. 

Action by M. E. Wells against D. H. Mayer. Judgment for plain- 
tifï, and défendant brings error. Reversed and remanded, with di- 
rections. 

F. J. Wing and E. J. Thobaben, both of Cleveland, Ohio, for plajn- 
tiff in error. 

S. H. Holding, of Cleveland, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. The plaintif! in error (hereinafter called 
the défendant) seeks a reversai of the judgment entered against him on 
a verdict in favor of the défendant in error, who was the plaintiff be- 
low. The only assignment of error that need be considered is that 
which relates to the refusai of the trial court at the close of ail the 
évidence to direct a verdict in favor of the défendant. 

The parties agreed that the plaintiff, an architect, should make for 
the défendant the plans and spécifications for the remodeling of a 
building in Cleveland, Ohio, ail of which, excepting the outside walls, 
was to be made new. The plans and spécifications were to be in ac- 
cordance with the building code of that city, and were also to be sat- 
isfactory to the défendant and approved by both him and the city in- 
specter of buildings. The plaintiff was to assist in letting the contracts 
for érection and to superintend the work of construction. For ail of 
his services he was to receive 5 per cent, on the cost of the improve- 
ment. The défendant wished a six-story building, if the walls were of 
sufficient size and strength to meet the requirements of the code. 

About two years prior to the date of the contract the défendant ex- 
hibited to the plaintiff a copy of a set of plans prepared by another 
architect for the proposed building, but they did not show the thickness 
of the walls or give any information in that respect, except such as 
the plaintiff obtained by estimation. The plaintiff affirms, and the de- 
fendant by necessary implication dénies, that the latter represented the 
foundation walls to be solid and 26 inches thick. The plaintiff, how- 
ever, did not rely on such statement, if made, or on his estimate of 
their thickness made from the plans exhibited to him; but, that he 
might learn their dimensions and ability to carry the load which would 
be imposed on them, and might also obtain such other information as 
would be conducive to accuracy in the préparation of the plans, he 
caused his draftsman to examine and make measurements of the build- 

4=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesti le Indexes 
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ing. The walls as originally built had been reinforced by pilasters 
about 9 inches thick and about 5 f eet apart. The measurements made 
by the draftsman at the point where he digged through the south wall 
of the basement showed such walls, according to his recollection, to be 
26 inches thick. The plaintif! was with him at différent times when 
measurements were made. 

On account of suggestions and changes made by the défendant, con- 
sidérable time and labor were expended by the plaintiff in preparing 
the plans and spécifications. He submitted a copy of them to the in- 
specter of buildings, with an application for a permit to erect the pro- 
posed structure, and in such application represented the front wall of 
the basement to be 17 inches, its rear wall 21 inches, and the side walls 
for the entire height of the building 21 inches including the pilasters. 
Following such application and submission to the inspecter, the plain- 
tif! forwarded to the défendant a copy of the plans and spécifications. 
They showed the basement walls to be solid and 26 inches thick. The 
défendant did not approve them, but wrote the plaintiff that, "with a 
slight omission on the blueprint and a few changes in the spécifications, 
we will be ready for action," and that he would be in Cleveland within 
the next four days. Feeling uncertain about the thickness of the walls, 
upon his arrivai in Cleveland he personally measured the walls and 
found their thickness to be 18 inches, which was less than the building 
code required, and the pilasters not to extend as far below the surface 
as had been supposed. He thereupon notified the plaintiff that the 
plans were radically wrong in their représentations and measurements, 
unsatisfactory and rejected, that they would receive no further con- 
sidération, and that he did not wish the plaintiff to proceed further 
in the matter. The plaintiff in turn informed him that he held him- 
self in readiness to carry out his contract and that he expected the 
défendant to do the same. He corrected the plans, so as to show the 
basement walls to be 18 inches with 9-inch pilasters. He also changed 
the light wells, relocated the heating apparatus, which had been pre- 
viously shown under the sidewalk, extended the water pipes to meet 
the requirements of the other changes made, and provided for pilasters 
to correspond with those shown below, and also for rebuilding a por- 
tion of the second story wall where it had been shown on the plans as 
solid. Such other modifications were made as the above changes ren- 
dered necessary. After obtaining a permit to build and receiving bids 
for the érection of the structure, he notified the défendant of his ac- 
tion and called upon him to perform. Receiving no response, he in 
due time sued for the full contract price for his services, averring that 
he had faithfully performed ail the terms and conditions of his contract. 
This was denied by the answer. 

The évidence is conflicting as to whether the plaintiff, before he sub- 
mitted the plans to the défendant for approval, knew of a want of cor- 
respondence between the walls actually existing and as shown on the 
plans, and as to whether the plaintiff's draftsman had made a statement 
to that effect to the défendant. Whatever the f act may be as to such 
matters, the plaintiff freely admits that he erred in his représentation 
to the défendant and the inspector of buildings as to the thickness of 
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the walls; that he never learned their true thickness until after he 
obtained information on that point f rom the défendant, which informa- 
tion on vérification he f ound to be correct ; and that after his discovery 
of his errors there was nothing for him to do but to change the plans 
and see if the inspector would grant a permit to build. He did not at 
any time submit his corrected and changed plans to the défendant for 
his approval. Testifying on that subject, he said: 

"I never sent him plans that sbowed an 18-inch wall, and he never in any 
way approved of them to my knowledge." 

This statement was confirmed by the défendant and was controverted 
by no one. The plaintiff consequently never complied with a most im- 
portant provision of his contract. 

On the record presented, the défendant was entitled to a directed 
verdict, and for this reason the judgment is reversed, and the cause 
remanded to the District Court, with directions to award a new trial 
and to take f urther proceedings not inconsistent with this opinion. 



In re GENERAL EQUITÏ RTJLE 75. 

In re OTJR RULE 15.i 

(Circuit Court of Appeals, Sixth Circuit. October 14, 1914.) 

L Courts <§=356 — Fédéral Courts — Appeal — Time for Settling and Fil- 
ing Statement of Facts. 

General equity rule 75 (198 Fed. xl, 115 C. C. A. xi) requires the appel- 
lant to file a praecipe indicating the portions of the record to be incor- 
porated into the transcript on appeal, and provides that the évidence shali 
be stated in condensed form, that the duty of condensing and stating it 
shall rest on the appellant, who shall prépare his statement and lodge it 
in the clerk's office before filing his prsecipe, and notify the other parties 
of the time, at least 10 days after the notice, when he will ask the court 
or judge to approve it, and that the statement shall be presented to the 
court or judge, and, if true, approved, or, if not true, made so under the di- 
rection of the court or judge, and that, when approved, it shall be filed 
and become a part of the record. Held that, while it is the better prac- 
tice to hâve such statement settled and filed before claiming, or at least 
before perfecting, the appeal, and, if the term expires before it is filed, 
to hâve an order entered carrying the matter into the next term, the trial 
court has power to approve and direct the filing of the statement of évi- 
dence, though the term has expired, and though no order was entered 
carrying the matter over until the next term, especially as under the ex- 
isting practice appeals are claimed and perfected regardless of the ex- 
piration of terms. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 
<S=>356.] 

2. Courts <S=>356— Fédéral Courts — Appeal — Time foe Settling and Fil- 
ing Statement of Facts. 

Under gênerai equity rule 75 (198 Fed. xi, 115 C. C. A. xi), the perfect- 
ing of an appeal by the approval of a bond and the signing of a citation 
does not deprive the trial court of jurisdietion to settle the évidence, as 
the settlement of the évidence is rather ministerial, and pertains to the 

<£s>For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
îFor equity rule 15 for the Sixth Circuit, seu 202 Fed. lx, 118 C. C. A. xl. 
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making of the return to the appeal, especially as the time may be wholly 
insufflcient to perfect the record before the appeal is perfected. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. DIg. 
<g=»356.] 

3. Courts <g=>356 — Fédéral Courts — Appeal — Eecoed — Mattebs to be In- 

CLUDED. 

In equity appeals, if counsel overlook gênerai equity rule 75, and follow 
the old practice of including the évidence in f ull, the clerk, in making up 
the return to the appeal, should not include the évidence in full. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 937; Dec. Dig. 
<®=»356.] 

4. Courts <g=>356 — Fedebal Couets — Appeal — Record — Violatino Eules — 

Eemedy. 

Where, contrary to gênerai equity rule 75 (198 Fed. xi, 115 C. C. A. xi) 
the record contains the évidence in full in accordance with the old prac- 
tice, the appeal will not be dismissed, nor will the évidence be stricken 
from the record, at least during transition in the gênerai practice ; a suf- 
ficient remedy being provided by rule 76, providing, relative to the in- 
clusion in the transcript of immaterial papers, that for any infraction of 
that or "any kindred rule" the appellate court may withhold or impose 
costs as the circumstances of the case and the discouragement of like in- 
fractions in tbe future may require. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 937; Dec. Dig. 
<©=>356.] 

In the matter of General Equity Rule 75 and Rule 15 for the Sixth 
Circuit. Rules construed. 

PER CURIAM. Motions recently decided and others now pend- 
ing involving thèse rules justify a formai statement of our conclu- 
sions. 

[1,2] Rule 75 fixes no time within which the statement of évidence 
must be settled and filed in order to "become a part of the record for 
the purposes of the appeal." Undoubtedly, the better practice is to 
complète this step before claiming, or, at least, before perfecting the 
appeal, and if the term expires before the final statement of évidence 
is filed, to enter an order carrying this matter into the next term ; but 
where appeals are required within 30 days, or even within ten days, 
the time may be wholly insufficient to perfect the record in this re- 
spect, and the expiration of the term may very commonly be forgot- 
ten, particularly as it has never been a matter of importance in equity 
appeals. It is said that the completing of this statement of évidence 
corresponds to the , settling of a bill of exceptions at law, and the 
familiar rule is invoked that a purported bill of exceptions which was 
not settled within the trial term or pursuant to a réservation during 
the trial term is a nullity and will be stricken from the record. We are 
not satisfied that the analogy is close enough to justify the incorpo- 
ration of this harsh rule into the practice pursuant to rule 75, which 
must hâve been adopted with due considération of the existing practice 
by which appeals were claimed and perfected regardless of the ex- 
piration of terms ; and we conclude that the trial court has power to 
approve and direct the filing of the statement of évidence, although the 

^ssPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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term has expired when the decree was rendered, and although no order 
was entered carrying the subject-matter over until the next term. 

The same gênerai view leads also to the conclusion that the perfect- 
ing of an appeal by the approval of a bond and the signing of citation 
does not deprive the trial court of jurisdiction to settle the évidence. 
It is true that for gênerai purposes, jurisdiction over the cause is there- 
by ended, and that the shaping of this statement of évidence in- 
volves the décision by the judge of disputed claims ; but, upon the 
whole, the proceeding is rather ministerial, and it suffîciently per- 
tains to the making of the return to the appeal so that we think a state- 
ment of évidence so approved and filed cannot, for that reason alone, 
be stricken from the record. 

[3, 4] Instances occur where rule 75 is wholly disregarded, and the 
return to the appeal includes the évidence in full, in accordance with 
the old practice, and we are asked to dismiss appeals where the record 
is so made up, or to strike out the statement of évidence, thereby lead- 
ing to an affirmance. To send the record back for correction in this 
respect involves delay and the exercise of uncertain power; while, 
to dismiss the appeal or to strike ail the évidence from the record 
may cause the loss of substantial rights through the blunder in prac- 
tice by counsel. This drastic remedy may prove to be necessary in 
some cases, but we are reluctant to apply it now. The en forcement 
of both rules rests, primarily, upon the district judges, whose obliga- 
tion we pointed out in Pittsburgh, etc., R. Co. v. Glinn, 208 Fed. 989, 
126 C. C. A. 77 ; and we hâve no doubt that they will observe the new 
practice when approving a statement of évidence or bill of excep- 
tions; but in equity appeals, if counsel overlook the rule and follow 
the old practice, the matter may not corne to the attention of the trial 
judge. If such cases occur, the clerk who makes return to the appeal 
should not include the évidence in full, and his due attention will 
usually prevent informality in this respect. In those instances, how- 
ever, where the record reaches this court containing the évidence in 
full, we think gênerai equity rule 76 provides a remedy which, at least 
during the transition in the gênerai practice, will be sufficient. The 
référence in rule 76 to "any kindred rule" quite clearly applies to 
rule 75. It is true that the offending solicitor in this situation is the 
solicitor for appellant, and that appellant pays, in the first instance, the 
entire cost of printing, so that if he is unsuccessful in this court, no 
disposition of the costs of printing can operate as a penalty, but if he 
is successful, he can be denied the recovery of such costs; and the 
further affirmative costs, contemplated by rule 76, might, in a proper 
case, be imposed upon the offending solicitors. 
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OKEGON-WASHINGTON E. & NAV. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. May 3, 1915.) 

No. 2490. 

Masteh and Servant <§=»13 — Hotjbs of Service — Omissions in Reports or 
Excessive Hours of Service— Liability. 

A carrier, inadvertently and honestly omttting from its report, re- 
quired by order of Interstate Commerce Commission, pursuant to Inter- 
state Commerce Act Feb. 4, 1887, c. 104, § 20, 24 Stat. 386, as amended 
by Act June 18, 1910, c. 309, § 14, 36 Stat. 555 (Comp. St. 1913, § 8592) 
instances in which employés were permitted to remain on duty for a 
longer period than that prescribed by Hours of Service Act March 4, 
1907, c. 2939, 34 Stat. 1415 (U. S. Comp. St. 1913, |§ 8677-8680), is not sub- 
jeet to the penalties imposed by the Interstate Commerce Act, but any 
omissions must be scrutinized, so as to prevent any évasions of the re- 
quirements to make reports in such instances. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <g=>13. 

Hours of service of employés, see note to United States v. Houston 
Belt & T. Ry. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Action by the United States of America against the Oregon-Wash- 
ington Railroad & Navigation Company. Judgment for plaintiff, and 
défendant brings error. Reversed, and remanded for new trial. 

W. W. Cotton, Arthur C. Spencer, and Charles E. Cochran, ail of 
Portland, Or., for plaintiff in error. 

Clarence E. Reames, U. S. Atty., and Robert R. Rankin, Asst. U. 
S. Atty., both of Portland, Or., and Philip J. Doherty, Sp. Asst. U. S. 
Atty., of Washington, D. C, for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. The government brought this action to re- 
cover 30 penalties, of $100 each, for the alleged violation of a certain 
order made by the Interstate Commerce Commission, the authority of 
which is not questioned. It was made. June 28, 1911, and is as fol- 
lows : 

"It is ordered, that ail carriers subjeet to the provisions of the act entitled 
'An act to promote the safety of employés and travelers upon railroads by 
limiting the hours of service of employés thereon,' approved March 4, 1907, 
report within 30 days after the end of each month, under oath, ail instances 
where employés subjeet to said act hâve been on duty for a longer period than 
that provided in said act. 

"It is further ordered, that the accompanying forms, entitled 'Interstate 
Commerce Commission Hours of Service Report,' and the method embodied in 
the instructions therein set forth, be and the same are hereby adopted and 
prescribed, and ail common carriers subjeet to the said act are hereby notifled 
to use and follow the said prescribed forms and method in making monthly 
reports of hours of service of employés on duty for a longer period than that 
named in said act, commencing with and making the first report for the month 
of July, 1911. 

Ê=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"And lt ls further ordered, that copies of sald fornis, together with a copy 
of this order, be forthwlth served upon ail common carriers subject to said 
aet." 

The fact is conceded that the plaintiff in error is a common car- 
rier engager! in interstate commerce, and that its railroad extends 
through the district of Oregon, and that it failed to include in its re- 
ports to the Commission the spécifie instances counted on in the com- 
plaint in which employés of the plaintiff in error were permitted to 
remain on duty for a longer period than that prescribed by Act March 
4, 1907, c. 2939, commonly called the Hours of Service Act (34 Stat. 
1415 [Comp. St. 1913, §§ 8677-8680]); but it seems to be also con- 
ceded by the respective parties that those omissions were inadvert- 
ently made, and that ail other instances in which such employés were 
permitted to work overtime were duly reported to the Commission by 
the railroad company ; and the question of law presented for décision 
is whether such inadvertent omissions rendered the company liable 
for the fines. The court below, in granting the government's motion 
for a directed verdict in its favor, and in refusing a like motion made 
by the défendant railroad company for one in its favor, held that it 
did, and the sole question for détermination hère is whether or not 
that ruling was correct. 

The Interstate Commerce Act approved February 4, 1887 (24 Stat. 
386, c. 104, § 20), as amended by Act June 18, 1910, c. 309, § 14, 36 
Stat. 556 (Comp. St. 1913, § 8592), after authorizing the Commission to 
require a certain report from ail common carriers subject to the provi- 
sions of the act touching their income, expenses, indebtedness, etc., 
and to fix the time and prescribe the manner in which such reports 
shall be made, provides that : 

"If any carrier, person, or corporation subject to the provisions of this act 
shall fail to make and file said annual reports within the time above specified, 
or within. the time extended by the Commission, for making and flling the 
same, or shall fail to make spécifie answer to any question authorized by the 
provisions of this section within thirty days from the time it is lawfully re- 
quired so to do, such party shall forfeit to the United States the sum of one 
hundred dollars for each and every day it shall continue to be in default with 
respect thereto. The Commission shall also hâve authority by gênerai or 
spécial orders to require said carriers, or any of them, to file monthly reports 
of earnings and expenses, and to file periodical or spécial, or both periodical 
and spécial, reports concerning any matters about which the Commission is 
authorized or required by this or any other law to inquire or to keep itself 
Informed or which lt ls required to enforce ; and such periodical or spécial re- 
ports shall be under oath whenever the Commission so requires ; and if any 
such carrier shall fail to make and file any such periodical or spécial report 
within the time fixed by the Commission, it shall be subject to the forfeitures 
last above provided." 

The order of the Commission above set out, upon which the action 
is based, was made pursuant to that statutory provision. In the ré- 
cent case of San Pedro, Los Angeles & Sait Lake Railroad Co. v. 
United States (decided February 1, 1915) 220 Fed. 737, 136 C. C. A. 
343, in considering the Hours of Service Act, we held that the whole 
of it "must be taken together, and be so construed as to give ef- 
fect to its humane purpose, and at the same time to give the railroad 
companies the benefit of the exceptions and provisos in ail cases fairly 
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brought within their terms and true intent" ; that the paramount pur- 
pose of the act was to prevent the overworking of the employés, to the 
end that their efficiency be not impaired ; and that the obligation was 
thereby imposed upon the carriers to comply with that requirement, 
unless prevented therefrom because of a valid excuse. 

We think the same comraon sensé and just construction should be 
placed upon the order of the Interstate Commerce Commission adopt- 
ed for the purpose of giving effect to that act, and that an omission 
honestly and inadvertently made from a report of a carrier, filed pur- 
suant to the order, should not be held to subject the carrier to the 
penalty prescribed by the act of Congress. Undoubtedly the courts 
should, and no doubt always will, scrutinize any and ail such omissions 
with care (and in jury cases, as was the présent, so instruct the jury), 
to the end that there be no évasion of the requirements ; but we cannot 
think that an honest mistake or omission fairly cornes within the pro- 
vision of either the statute or the order of the Commission. The only 
reported case cited by counsel directly upon the point is that of North- 
ern Pacific Railroad Co. v. United States, 213 Fed. 162, 129 C. C. A. 
514, decided by the Circuit Court of Appeals for the Eighth Circuit, 
which is in accordance with thèse views. 

It results that the judgment must be and hereby is reversed, and 
the cause remanded to the court below for a new trial in accordance 
with the views above expressed. 



PE'NNSYLVANIA MINING CO. v. JARNIGAN. 

(Circuit Court of Appeals, Eighth Circuit. March 8, 1915.) 

No. 4273. 

1. Pleading <S=34 — Objections to Evidence— Insufficiency or Complaint. 

In the fédéral courts, on an objection by défendant to the introduction 
of any évidence, on the ground that the complaint fails to state a cause 
of action, every reasonable intendment will be indulged in favor of the 
complaint. 

[Ed. Note. — For other cases, se© Pleading, Cent. Dig. §§ 5%, 68-74; Dec. 
Dig. <§=>34.] 

2. Principal and Agent ©=159, 193 — Liabimty of Principal for Assattlt 

by Agents— Scope of Agent's Atjthority— Question for Jury. 

For an assault by agents the principal is responsible, if within the gên- 
erai scope of their authority, although they acted wantonly ; and when 
the évidence and circumstances are open to conflicting inferences, the 
question whether the acts were within the scope of their authority is one 
for the jury. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 599- 
612, 721i/ 2 -726 ; Dec. Dig. ®=159, 193. 

Liability of principal for torts of agent, see note to Bradford v. Han- 
over Fire Ins. Co., 43 C. C. A. 316.] 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

Action at law by Frank Jarnigan against the Pennsylvania Mining 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

<gz=>For other cases see same topio & KEY-NUMBER In ail Key-Numbered Pigests & Indexes 
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Ira D. Oglesby, of Ft. Smith, Ark. (George O. Patterson and Paul 
McKennon, both of Clarksville, Ark., on the brief), for plaintifï in 
error. 

Covington & Grant, of Ft. Smith, Ark. (J. V. Bourland, of Ft. Smith, 
Ark., on the brief), for défendant in error. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. Jarnigan was plaintiff below. He was 
a union leader and organizer. There had been trouble at the mine of 
the défendant in Arkansas, and further trouble was apprehended. 
Defendant's superintendent testified that he had heard that there might 
be a disturbance, and that the union was going to corne down and clean 
up the camp and burn ail the buildings. Guards had been appointed to 
meet this danger. A superintendent by the name of Eyster was in 
charge of them. He says he was out to protect the property because 
warning had been sent that the camp and buildings were going to be 
destroyed. A group of thèse guards, with Eyster, superintendent, met 
the plaintiff at a gâte in the highway leading into defendant's prop- 
erty. Eyster said to him: 

"Frank, you hâve been scaring the women arïd children of this camp a 
good deal lately. Do you think it is right?" 

Further words followed, when the guards and Eyster set upon plain- 
tiff and beat him severely. At the conclusion of the assault, Eyster 
said to plaintiff : 

"Frank, you done well to get out as well as you did ; if you ever corne again, 
and try to organize, you will get more than you did." 

[1] The complaint charged that: 

"The défendant stationed at its mine certain named men and other agents 
and employés for the purpose of guarding and protecting its property and in- 
terest, and while its said agents and employés were acting within the gênerai 
scope of their employaient, assisted by, and under the Personal order, guidance, 
and direction of, its superintendent, Bob Eyster, they waylaid this plaintiff 
while he was on the public highway leading from Clarksville to Jamestown, at 
what is known as the 'district gâte,' and with deadly weapons unlawfully, 
wantonly, wickedly and maliciously attacked, beat, bruised, and wounded 
him." 

Several assignments of error are based upon the action of the court ■ 
in overruling defendant's objection to the introduction of any évidence 
under the complaint, because it failed to state a cause of action. We 
think the complaint is sufficient. Even if it were not, the objection 
would not support an assignment of error. The practice of attacking 
a complaint in this manner, after the trial has commenced, has been 
frequently condemned by this court. Against such an attack, every 
reasonable intendment will be indulged. 

[2] At the conclusion of ail the évidence, défendant moved for a di- 
rected verdict. This is the only assignment of error that has merit. 
There was évidence tending to support the claim of the company that 
the assault was personal, and not made for the purpose of protecting 
the company's property. On the other hand, there was évidence and 
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circumstances tending to support the claim of the plaintîff. This issue 
was submitted to the jury in a charge of which the défendant has no 
cause of complaint. If the guards acted within the gênerai scope of 
their autliority, the company is responsible for what they did, although 
they acted wantonly. Denver & Rio Grande Ry. v. Harris, 122 U. S. 
597, 7 Sup. Ct. 1286, 30 L. Ed. 1146; Lake Shore Ry. Co. v. Prentice, 
149 U. S. 101, 109, 13 Sup. Ct. 261, 37 L. Ed. 97 ; Stewart v. Wright, 
147 Fed. 321, 77 C. C. A. 499; Southern Express Co. v. Platten, 93 Fed. 
936, 36 C. C. A. 46. When the évidence and circumstances are open 
to conflicting inferences, the question whether the acts were within the 
scope of the agent's authority is for the jury. Collins v. Wise, 190 
Mass. 206, 76 N. E. 657 ; Bergman v. Hendrickson, 106 Wis. 434, 82 N. 
W. 304, 80 Am. St. Rep. 47; Deck v. Baltimore & Ohio R. R. Co., 100 
Md. 168, 59 Atl. 651, 108 Am. St. Rep. 399; Magar v. Hammond, 183 
N. Y. 387, 76 N. E. 474, 3 L. R. A. (N. S.) 1038 ; Brennan v. Merchant, 
205 Pa. 258, 54 Atl. 891. 

The jury returned a verdict in favor of the plaintiff for $5,000. 
The trial court, on motion for new trial, required this to be reduced 
in the sum of $1,800. Upon that being done, the motion for new trial 
was denied. We find no error in the record. 

The judgment is therefore affirmed. 



UNITED STATES v. TURNER. 

(Circuit Court of Appeals, Eighth Circuit. March 25, 1915.) 

No. 4262. 

Public Lands <§=»120 — Suit for Cancellation or Patents— Fbaud. 

Evidence held insufficient to sustain the allégations of a bill by the 
United States for the cancellation of patents to land on the ground that 
they were obtained by fraud and false testimony. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <§=120.] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Suit in equity by the United States against Owen F. Turner. Dè- 
cree for défendant, and the United States appeals. Affirmed. 

Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, Okl. (John A. Fain, 
U. S. Atty., and T. G. Chambers, Jr., Asst. U. S. Atty., both of Okla- 
homa City, Okl., on the brief), for the United States. 

Charles Swindall, of Woodward, Okl., for appellee. 

Before HOOK and CARUAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This is an action by the United States 
to cancel for fraud two certain land patents, issued August 10, 1906, 
and April 7, 1910, to Owen F. Turner and Samuel J. K. Hayhurst, 
respectively. The alleged fraud consisted in alleged false testimony as 
to résidence and cultivation by Turner and Hayhurst and their witness- 

^=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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es. The action is brought against Turner, as the légal title to the land, 
except that portion thereof which Turner conveyed to Millard, lias be- 
come vested in Turner. The trial court found that the United States 
had not clearly shown that the patents were obtained by f raud or f aise 
testimony. A condensed statement of the évidence appears in the rec- 
ord. 

The question to be decided is one of fact. To state a portion of the 
évidence would serve no useful purpose, and the whole thereof cannot 
be stated within the limits of an opinion. We hâve, however, read the 
évidence contained in the record, and after careful considération hâve 
arrived at the conclusion that no serious error intervened in the con- 
sidération thereof by the trial court. 

The judgment below should be affirmed; and it is so ordered. 



WALTERS v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2494. 

L Râpe <®=»16 — Assault with Intent— Force. 

In a prosecutkm for assault with intent to commit râpe on a girl six 
years of âge, it is not necessary to prove an intent to overcome any ré- 
sistance she might offer, since she is in law incapable of giving consent. 

[Ed. Note. — Por other cases, see Eape, Cent. Dig. §§ 15-19; Dec. Dig. 
<§=16.] 

2. Cbiminal Law <S=»1030 — Appeal— Pbesenting Questions in Loweb Coubt 
— Time of Trial. 

One convicted of a crime cannot contend on writ of error that he was 
denied a fair trial, by heing placed on trial within a week after the in- 
dictment was found, where he employed his own attorney, who made no 
objection to going to trial at that tiine, and there is nothing to show any 
préjudice resulting to hiru from the short time between the indietment 
and the trial. 

[Ed. Note. — For other cases, see Oriminal Law, Cent Dig. §§ 2619-2621, 
2632, 2653; Dec. Dig. @=»1030.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Fuller, Judge. 

O. H. Walters was convicted of assault with intent to commit a 
felony, and he brings error. Affirmed. 

Bâtes, Peer & Peterson, of Tacoma, Wash., and John W. Dunn, of 
Fairbanks, Alaska, for plaintiff in error. 

R. F. Roth, U. S. Atty., and G. Ellis Gardner, Asst. U. S. Atty., both 
of Fairbanks, Alaska, and M. A. Thomas, Asst. U. S. Atty., of San 
Francisco, Cal., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The plaintiff in error, a man of 51 years, 
was convicted of an assault with intent to commit râpe upon the person 

<g=»For other cases see sama topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of a female child of the âge of 6 years, and was sentenced to be im- 
prisoned in the penitentiary for a term of 15 years. 

[1] Error is assigned to the refusai of the court to grant the in- 
struction requested by the défendant as f ollows : 

"The jury are instructed that, in order to convict the défendant of an as- 
sault to commit râpe, the jury must be satisfled beyond a reasonable doubt 
from the évidence that the défendant assaulted Hester Quiner with the in- 
tent at the time to overcome any résistance that might be offered by her." 

It is the rule established by the decided prépondérance of the au- 
thorities and by sound reason that in the case of an assault to commit 
râpe upon a female under the âge of consent it is not necessary to 
prove want of consent, for the reason that in law she cannot consent 
to such an assault. Cyc. 1434 ; Bishop's New Criminal Law, par. 1 120 ; 
State v. Sargent, 32 Or. 110, 49 Pac. 889; People v. Roach, 129 Cal. 
33, 61 Pac. 574; State v. Johnson, 133 Iowa, 38, 110 N. W. 170; Com- 
monwealth v. Roosnell, 143 Mass. 32, 8 N. É. 747 ; Liebscher v. State, 
69 Neb. 395, 95 N. W. 870, 5 Ann. Cas. 351. 

It is contended that the court erred in overruling the defendant's 
motion for an instructed verdict upon the conclusion of the évidence. 
It is said that, taking the évidence of the government to be true, it 
shows no more than that the défendant took indécent liberties with 
the child. But the record shows otherwise. It proves not only the 
intent charged, but it tends to prove that in law the crime of râpe was 
actually committed. 

[2] Counsel for the défendant who appeared in this court were not 
the counsel who conducted the défense in the court below, and they 
présent under this assignment of error the proposition that the défend- 
ant was denied a fair trial in the court below, in that he was indicted 
on August 28th, and was placed on trial on September 3d following, 
and thereby he was not afïorded sufficient opportunity to prépare his 
défense ; he being penniless and apparently without f riends. The de- 
fendant was represented by counsel employed by him at his own ex- 
pense. Neither the défendant nor his counsel made any objection to 
going to trial on the day when the case was set. For ail the record 
shows to, the contrary, they were desirous of having the case speedily 
tried and determined. No suggestion is made of any fact to show 
préjudice to the défendant, resulting from the short space of time be- 
tween the indictment and the trial. It is not claimed that any witnesses 
could hâve been obtained other than those who testified, or that any- 
thing could hâve been done in behalf of the défendant other than what 
was done. There is nothing in the record to justify this court in con- 
cluding that the défendant did not hâve a fair trial, and full opportunity 
to make his défense. 

The judgment is affirmed. 
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VROOMAN et al. v. PENHOLLOW et al. 
(Circuit Court of Appeals, Slxth Circuit. May 4, 1915.) 

No. 2588. 

Patents ®=»321 — Accounting for Infringement— Construction of Decree. 
Two or more défendants cannot be jointly sued for infringement, ex- 
cept for acts in which there is some kind of common participation, and 
the gênerai language of a decree against joint défendants must be read 
with this principle in mind, and not construed to charge one défendant 
with liability for infringements by a codefendant with which he had no 
connection. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 588, 589; Dec. 
Dig. <g=321. 

Accounting by infringer for profits, see notes to Brickill v. Mayor, etc., 
cl City of New York, 50 C. C. A. 8 ; Clark v. Johnson, 120 C. C. A. 389.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; William L. Day, Judge. 

Suit in equity by Warren F. Vrooman and Arba E- Vrooman against 
Grant S. Penhollow, Frank Penhollow, and Wallace L. Baker. From 
final decree, after accounting, complainants appeal. Modified decree 
entered. 

See, also, 186 Fed. 495, 108 C. C. A. 502. 

O. C. Billman, of Cleveland, Ohio, for appellants. 
F. A. Henry, of Cleveland, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This court decided (179 Fed. 296, 102 
C. C. A. 484) that Vrooman patents Nos. 580,742 and 676,549 were 
valid, and that the three défendants (Penhollow Bros, and Baker) in- 
fringed. After our mandate went down, the District Court enter- 
ed a decree for injunction and accounting. Proceedings before the 
master, "with incidental applications to the District Judge, were long 
drawn out. Eventually the master reported that the damages were 
$23. The report was confirmed, and a final judgment for that amount 
entered against ail three défendants ; but ail the costs of the account- 
ing, amounting to about $530, were taxed against Vrooman. From 
this decree, Vrooman appeals, claiming error as to both damages and 
costs. 

It seems that Baker was the only défendant pecuniarily responsible, 
and, on the accounting, there was much controversy regarding the char- 
acter of his liability as fixed by the opinion of this court and the inter- 
locutory decree below. It was Baker's claim before the master, ac- 
cepted by the master and the District Judge, that he had nothing to do 
with, and was not liable for, any act of infringement whatever, save 
as he might hâve become liable by the decree for the acts of his code- 
fendants Penhollow, but that in thèse acts he did not participate, and 
of them he had no knowledge. Accordingly, when he was required to 

<£=oFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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file his statement before the master to constitute his accounting of 
profits and damages, it consisted of an affidavit that he had committed 
no infringement. Vrooman insisted that Baker, being liable by decree 
for the Penhollow infringements, must file an account showing the do- 
ings of the Penhollows; and Baker protested his inability to do any- 
thing of the kind. 

It is clear that the master cannot re-examine questions which hâve 
been decided by the court; and so the extent of the former adjudica- 
tion, as against Baker, is the first thing to détermine. The three de- 
fendants were brought in by a gênerai allégation that they had in- 
fringed. The bill of complaint did not specify as to the character of 
their relations with each other, nor distinguish their respective indi- 
vidual parts in the infringement. The three joined in one answer, 
denying validity and denying infringement. The opinion of this court 
(179 Fed. 308, 102 C. C. A. 484) expressed some doubt as to whether 
Baker was sufficiently connected with the infringement to justify a 
suit against him, but concluded that he was. He then made a mo- 
tion asking that only one-third of the costs should be taxed against 
him, filing in support thereof in this court an affidavit which, while 
insisting that he had not personally infringed, set forth that the partic- 
ular acts of infringement, with which he had been upon his farm and 
through his son more or less connected, were relatively small in 
amount, and so he should not be held liable for ail the costs. This 
court thought (186 Fed. 495, 108 C. C. A. 502) that Baker's attitude, 
when he was sued, had encouraged the others to persist, and had caus- 
ée the défense to be made, and so had brought about the appeal, and 
accordingly refused to excuse him from any part of the costs. 

The decree entered below thereupon — and properly — adjudged, by 
the fourth paragraph thereof, "that the défendants, Penhollow and 
Baker, hâve infringed upon said letters patent." It is, of course, clear 
that two or more défendants cannot be jointly sued for infringement, 
except for acts in which there is some kind of common participation, 
and that there could rightfully be no injunction decree nor account- 
i n g against Penhollow and Baker jointly for the independent acts of 
Penhollow or the independent acts of Baker. Only in cases like a 
corporation and its directors, or successive operators of the same busi- 
ness, or changing members of a continuing partnership, has joinder 
of acts not wholly joint been approved. 1 The gênerai language of 
the opinion and decree must be read with this principle in mind ; and 
it results that the decree is an adjudication that the Penhollows and 
Baker had common participation in some act, which was an infringe- 
ment. Such a finding is satisfied and its necessary force exhausted 
by application to one infringement act. Jones v. Morehead, 1 Wall. 
155, 165, 17 L. Ed. 662. Further than this the decree and the adjudi- 
cation (except for a paragraph to be considered) do not go. What- 
ever this act or séries of acts may be to which the decree refers, it is, 

i Simonds v. Hatborn (C. C. A. 1) 93 Fed. 958, and cases cited at page 963, 
30 C. C. A. 24 ; Herman v. Youngstown (C. C. A. 6) 216 Fed. 604, at page 610, 
132 C. C. A. 608. 
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as against Baker, adjudged to be of Baker's doing; whatever other 
things, if any, were done by Penhollow without Baker's participation, 
or by Baker without Penhollow's participation, are not thereby ad- 
judged to be the acts of the other. Obviously, since neither pleading, 
opinion, nor decree identifies the acts to which the decree relates 
and concerning which it créâtes an adjudication, we must resort to the 
testimony to make the concrète application. 

By referring to the record upon the former appeal, we find that 
there was testimony tending to show that one of the Penhollows was 
engaged in planning or building an infringing machine about 1900; 
that Vrooman found one or both of the Penhollows using the machine 
upon the Penhollow farm at some later period, but desisted from bring- 
ing suit upon the Penhollows' promise to use the machine only for their 
own onions; that later it was reported that the Penhollows had built 
and sold one or more other machines ; and that, in September, 1906, 
the machine, the drawings of which constituted the proof of infringe- 
ment considered in the case, was found in use by Charles Baker, upon 
a farm belonging to his father, défendant Wallace Baker; that the 
latter was présent, approving and perhaps directing such use, and that 
this machine had been purchased by Baker from the Penhollows ; also, 
that the Penhollows were then using another machine topping onions 
for their neighbors. 

This is the sum and substance of ail the proof on that subject. There 
is nothing tending to show that défendant Baker had any connection 
whatever with any infringement, excepting so far as could be found in 
the use of this machine on his farm. As to that, there was some degree 
of common action between the three défendants, and a decree holding 
them joint participants in this infringement would be supported by 
the record ; but there would obviously be no foundation for a decree 
that Baker had participated in everything done by the Penhollows. 
Some years of their activities had passed before Baker appears upon 
the record at ail ; and that, after he appeared, he had any part in what 
the Penhollows did on their own farm, or in what they did for their 
neighbors, is the merest suspicion. Baker's défiant attitude when he 
was sued, and his (temporarily successful) efforts to destroy the pat- 
ent, doubtless encouraged the Penhollows to persist in their infringe- 
ment, which otherwise they might hâve dropped. This sort of en- 
couragement may well be controlling in determining a discretionary 
apportioning of costs ; it falls far short of making the défiant défend- 
ant a participant in what other infringers did. 

So we find that the record describes acts to which the decree of in- 
fringement against Baker could not properly apply, and describes 
other acts to which it might well apply. We must therefore think that 
the opinion of this court and the decree of the District Court, so far 
as they hold Wallace Baker guilty of infringement jointly with the 
Penhollows, were intended to refer to the use of that machine upon 
the Baker farm, and so constitute an adjudication that such use was 
by Wallace Baker, and was not exclusively by the son, Charles Baker. 
Our conclusion that we rightly interpret the real force of the decree 
is confirmed by the fact that, in the affidavit which défendant Wallace 
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Baker filed in support of his motion to apportion costs, he obviously 
regarded the use of the machine upon the Baker farm as the thing of 
which he had been convicted, and by the further fact that at the open- 
ing of the accounting, and when no one except the elder Baker and 
Penhollows had been called upon to account, the younger Baker filed 
with the master a statement purporting to show the work of this and 
another similar machine on this farm for the four years 1906, 1907, 
1908, and 1909, covering 10,431 bushels, and paid into court $104.31, 
the royalty at the agreed rate for the amount of infringement which 
his statement showed. 

Nor is the conclusion that Wallace Baker was thus adjudged to be 
an actor in the use of this machine modified by the fifth clause of the 
decree below, which directed "that the complainants recover of the 
défendants and each of them any and ail damages which the said com- 
plainants hâve sustained or shall sustain by reason of said infringe- 
ment by the said défendants or any of them." This has been treated 
by the parties as an express decree that Baker must pay the damages 
for any infringements which the Penhollows had committed. Its lan- 
guage makes it open to — and perhaps requires — that construction. If 
so, its entry, to that extent, was inadvertent for the reasons we hâve 
pointed out ; but it was not modified or appealed f rom, it became final, 
and it must be enforced according to its terms. We see no sufficient 
reason to disapprove the construction which the parties ail place upon 
it; but it does not purport to be a finding of what the parties hâve 
done. It purports only to fix a liability. If it stood alone, it might 
support an inf erence of underlying findings of facts broader than those 
we hâve found hère appear, and to the effect that Baker had partici- 
pated in everything ; not so, when it is to be considered in connection 
with other paragraphs of the decree and with the testimony. 

We hâve referred to paragraph 4 of the decree as an "adjudication." 
This is not a very accurate use of the word, since such a decree is 
classified as interlocutory ; but, in so far as it was pursuant to our 
mandate (as this paragraph was), it was not subject to change by the 
trial court. Bissell v. Goshen (C. C. A. 6) 72 Fed. 545, 19 C. C. A. 
25. It therefore seems the full équivalent of a more formai adjudi- 
cation. 

The accounting, therefore, opened on the basis, not only of a de- 
clared liability against Baker for what the Penhollows had done, but 
also of an adjudication that the use of this machine upon the Baker 
farm in 1906 was a use by défendant Baker; and we think the force 
of the finding ultimately extends to what was done in later seasons by 
this and the later machine. The ownership of the farm, the mutual 
relation of the two Bakers, and the title to machines and to onions 
were the same in later seasons as in 1906. For what défendant Baker 
had done he should hâve filed a complète statement. He could not be 
required to do this, as the master properly held, for what the Penhol- 
lows had done. The duty as to a statement of infringement on the 
Baker farm was met in substance, though not in f orm, by the statement 
filed by the son. Vrooman was thereupon entitled to an investigation 
222 F.— 57 



898 222 FEDERAL REPORTER 

as to whether the statement was full and complète, as well as regard- 
ing the Penhollows' conduct. The ensuing testimony tended to show 
that Frank Penhollow made a machine in 1902 which he used one 
season topping onions on his own f arm ; that he then dismantled this, 
and in 1903 and 1904 built two more machines, which he used on his 
own farm only, and which were both burned in 1904. There was 
nothing to show the number of bushels treated by thèse machines, ex- 
cepting his estimate of 1,000 bushels. In 1905 and 1906, he built two 
more machines for his brother Grant. One of thèse Grant sold to 
the younger Baker in 1906, and the other, after using it on his own 
onions (estimated 800 bushels), he sold in 1907 to Wallace Baker. At 
about the same time, or a little later, Frank Penhollow built two more 
machines. One became the property of Pangborn, who used it to 
an extent not disclosed, and the other was used by Frank Penhol- 
low topping onions for neighboring farmers to some extent in the next 
two or three seasons. 

There was nothing received in évidence tending to show use upon 
the Baker farm to a greater extent than shown by Charles P. Baker's 
statement. As the hearing progressed, both parties misapprehended 
their respective rights. Baker was at fault in not adopting the re- 
sponsibility for the use of the machines on his farm ; Vrooman was 
at fault in trying to compel Baker to disclose the particulars of Pen- 
hollows' infringement about which Baker was ignorant. Thus little 
progress was made until Baker, who had been conducting his own case 
before the master, employed counsel. Pursuant to his counsel's ad- 
vice, he thereupon formally offered to pay the amount of royalty dis- 
closed by his son's statement, and ail the accrued costs to that date. 
As it turns out, this offer failed to meet the full measure of Baker's 
liability in two particulars : It did not include interest — some $30 — on 
the royalties shown by the son's statement, computed from each year 
when they should hâve been paid, and it did not include the $23 ulti- 
mately found, and which then appeared as definitely as it ever did, on 
account of the Penhollows' infringement. Neither one of thèse items 
is very substantial. It seems rather probable that both would hâve 
been included, if attention had been called to their omission ; but they 
were not included, and they were not, under thèse circumstances, neg- 
ligible. Plaintiffs rejected the offer, not for thèse reasons, but because 
it did not include some large sums on account of the extensive inf ringe- 
ments which it was vaguely claimed the Penhollows had committed ; 
but plaintiffs failed to make good this larger and vaguer claim. We 
think it must be held that up to the time of the offer Baker was so sub- 
stantially in fault that he shquld hâve paid ail costs so far accrued, but 
that, after that time, the parties were equally in the wrong and each 
should pay his own costs. 

We are aware that there can be no hard and fast rule on this sub- 
ject, since each case must turn on its own facts, and the whole sub- 
ject, ordinarily, rests in the discrétion of the trial court ; but where our 
action on appeal changes the basis on which the trial court has acted, 
it is not improper that we should dispose of the whole subject, and we 
think equity requires the disposition of thèse costs which we hâve in- 
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dicated. There is nothing in the record requiring any larger finding 
than the master made regarding infringement by the Penhollows. 
There is some évidence of the number of acres grown by one or the 
other Penhollow in some of the years involved, but not even estimate 
of the number of bushels. With regard to the work done for his neigh- 
bors, Frank Penhollow could give their names and the years, but no 
estimate of the amounts, and he had no record. Manifestly this was 
insufficient as a basis for an accounting of damages. It does not con- 
stitute "data." McSherry v. Dowagiac (C. C. A. 6) 160 Fed. 948, 
952, 89 C. C. A. 26. 

Plaintiffs did not call thèse named neighborhood farmers as wit- 
nesses, but offered copies of certain returns made by them to the as- 
sessor of the township, in which, in the course of furnishing statistical 
information, said to be required by Ohio laws, it was stated that their 
onion crops had been a certain number of bushels in each year involv- 
ed. The master refused to accept thèse copies as évidence tending to 
show the number of bushels Penhollow had treated with the infring- 
ing machine. In this he was right; at the best, they were hearsay. 
Passing ail other objections, our attention is not directed to any ap- 
plicable statute which would make the original returns évidence against 
another, even of the number of bushels raised, much less of the num- 
ber of bushels treated in a particular manner. Even the statements 
which refer to the Baker farm and purport to show what onion crops 
Wallace and Charles Baker had returned to the assessor, even if they 
had been admissible (as for several reasons they were not), could not 
be of controlling importance, when we observe that it has always been 
claimed part of the onions were topped by hand, and that both Bakers 
were upon the stand and subject to as exhaustive examination as de- 
sired regarding Charles Baker's statement of 10,431 bushels. It does 
not appear that any books or papers in control of either of the Bakers, 
and which could hâve had any possible bearing on the issue, were not 
produced by each of them as requested. 

There was no foundation for double damages. The trial judge 
thought there was no infringement, and only by holding that the claims 
involved should not be construed as narrowly and literally as the court 
below had done did this court reach the contrary conclusion. Baker 
cannot well be regarded as intending a willful injury, when the trial 
court deemed his conduct rightful. There is nothing hère to show 
that Baker withdrew his offer before the master, or would not hâve 
carried it out — as of the time of its making — at any time up to final 
decree. Then, however, he demanded and obtained a decree upon the 
theory that he had been wholly right from the beginning. This led 
to the erroneous imposition upon plaintiff of ail the costs, including 
those which had accrued before the tender was made and while Baker 
had been in the wrong, and so made it necessary to prosecute this ap- 
peal. 

The record does not permit us to apportion the costs before the 
master with perfect accuracy on the principle which we think proper ; 
but it is better that trifling errors should be made than that there shouJ<? 
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be a further controversy thereon in the court below. Âccordîngly we 
hâve made this apportionment and computed interest upon royalty as 
well as may be, and direct that the decree below be reversed, and a de- 
cree be entered below for the plaintiffs for $175 damages. Of the costs 
on the accounting, $533.96, the plaintiffs will pay one-fourth and de- 
fendants three-fourths. If either has paid more than this, he may hâve 
the proper cross-recovery. If the costs of the main case, awarded by 
the interlocutory decree, hâve not been disposed of, they should be 
included in the final decree. Appellants must recover the costs of 
this appeal, as they hâve, in the main, prevailed. 



VROOMAN et al. v. BURDICK et al. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1915.) 

No. 2590. 

1. Patents <§=313 — Suit for Infringement— Djsmissal. 

Where no move was made by complainant to take proofs in an infringe- 
ment case within the time prescribed by the rules after the issues were 
made up, the court properly dlsmissed the bill on motion of défendant. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. <§=313.] 

2. Patents @=3308 — Preliminabt Injunction— Liability on Bonds. 

Fédéral courts of equity are not governed by state sta tûtes flxing liabil- 
ity of a complainant In case of the dissolution of a preliminary injunc- 
tion, but such liability dépends on the ternis of the bond, if any, required 
by the court. Where such a bond in an Infringement suit required the 
payment of damages the défendant might sustain "if it be flnally decided 
that the said preliminary injunction ought not to hâve been granted," 
a mère dissolution of the injunction, without further flnding, does not 
entitle défendant to damages. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 504-506; Dec. 
Dig. <®=>308.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; John M. Killits, 
Judge. 

Suit in equity by Warren F. Vrooman and Arba E. Vrooman against 
Will Burdick and Harrison Burdick. Decree of dismissal, and com- 
plainants appeal. Affirmed. 

O. C. Billman, of Cleveland, Ohio, for appellants. 
A. h. Lawrence, of Cleveland, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] The appellants Vrooman, who were the suc- 
cessful complainants in the infringement suit decided by this court and 
reported in 179 Fed. 296, 102 C. C. A. 484 (Vrooman v. Penhollow), 
after our décision in that case, filed an infringement bill in the usual 
form against the présent appellees Burdick, and moved for and ob- 

©=sFor other cases see same topic & KEY-NUMBBR in ail Key-Mumbered Dlgests & Indexes 
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tained a preliminary injunction. The défendants answered, denying 
both validity and infringement ; and since they set up additional pat- 
ents in anticipation, and since their machine was of a différent form 
from that held in the former suit to infringe, it is clear that they had 
a full right to their day in court on both thèse issues. Plaintiffs filed 
replication on June 10, 1912. On September 14th, no proofs having 
been taken by either party, and the three months provided theref or by 
rule having expired, défendants set the cause for hearing on bill, an- 
swer, and replication, and it was accordingly so brought on for hear- 
ing. Plaintiffs made no effort to get permission to take proofs, nor 
any application at any time to be in any way relieved from the sit- 
uation thus created. The affidavits on the motion for injunction could 
not be considered as évidence on the hearing, there was no proof of 
validity or infringement, and the court could do nothing, except dis- 
miss the bill, as it did. Robinson v. American Co. (C. C. A. 7) 135 
Fed. 693, 68 C. C. A. 331. 

[2] The decree also directed a spécial master to state an account of 
défendants' damages by reason of the granting of the preliminary in- 
junction. We understand that nothing lias been done pursuant to 
this référence, and défendants' counsel disclaims any intention to 
proceed thereunder ; but we think the practice on this subject has been 
somewhat misconceived. In Ohio, the party, who obtains a prelimi- 
nary injunction is required, by statute, to indemnify défendant against 
damages caused by the issue of the injunction, if it shall thereafter be 
dissolved. This statute does not apply to the fédéral courts sitting 
in equity, and in those courts there is no fixed rule on the subject. A 
preliminary injunction is not, ordinarily, granted until after a hear- 
ing, and the court does not require the plaintiff to give indemnity as 
a condition of receiving that to which the court has held he is en- 
titled, unless some spécial considérations upon the balancing of equi- 
ties seem to make it just to do so. If such bond is required, its con- 
ditions, since they are dépendent on no statute, should be carefully 
fixed, so that the security which is given to défendant shall be real and 
not merely colorable. If a preliminary injunction is reversed on ap- 
peal, or discharged on final hearing, it does not follow that its issue was 
wrongful. In patent cases, especially, any condition in such a bond 
which requires damages for the wrongful issue of preliminary injunc- 
tion is liable to confuse; and this because the preliminary right and 
final right are so often différent. 1 

In this case the granting of a restraining order was conditioned up- 
on the exécution of "a satisfactory bond," and the bond given pursuant 
thereto was conditioned that the plaintiff should "pay ail moneys and 
costs which should be adjudged against them in case the said injunc- 
tion should be dissolved." The preliminary injunction was allowed 

i This court has (wlthont spécial mention of this point) approved bonds con- 
ditioned "if the cause shall ultimately he determined against [plaintiff]," or 
"if it be finally determined either that the patent sued on is invalid or that 
défendants were not acting in infringement of it." Grand Rapids v. Warren, 
196 Fed. 892, 898, 116 C. O. A. 454 ; Acme Co. v. Commercial Co., 192 Fed. 321, 
323, 329, 112 C. C. A. 573. 
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upon the exécution of a bond "conditioned according to law," and 
when this bond was filed it was conditioned that the plaintiffs pay the 
damages which défendants "may sustain by reason of the preliminary 
injunction in this cause, if it be finally decided that the said preliminary 
injunction ought not to hâve been granted." It will be seen that 
without the aid of the Ohio statute the force of thèse bonds is very 
doubtful, and the final decree in this case, while it doubtless dissolves 
the preliminary injunction, is far from being a décision that such writ 
of injunction "ought not to hâve been granted." 

There is no assignment of error complaining of the decree because 
it directs this accounting, and so we will not order any modification. 
In view of counsel's disclaimer, no further proceedings need be ap- 
prehended. We find no merit in appellant's other contentions. 

The decree is affïrmed. 



BUSH & LANE PIANO CO. v. BECKER BROS. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 192. 

1. Patents <@=>328 — Validitt and Infringement— Design for Piano Case. 

The Lane design patent, No. 37,501, for a design for a piano case, held 
valid and infringed. 

2. Patents <@=»318 — Infringement of Design Patent— Profits Recoveb- 

able. 

On an accounting for profits for infringement of a design patent for a 
piano case, complainant is entitled to recover the profits made on the 
case alone, and not on the piano as a whole. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. <g=»318. 

Accounting by infringer of patent for profits, see notes to Brickill v. 
Mayor, etc., of City of New York, 50 C. C A. 8; Clark v. Johnson, 120 
C. C. A. 389.] 

Ward, Circuit Judge, dissenting. 

On appeal from a final decree of the District Court of the United 
States for the Southern District of New York entered in an action 
based upon a design patent for a piano case granted to Walter Lane of 
Chicago, 111., July 25, 1905, for the term of seven years. The court 
found the patent valid and inf,ringed and referred it to a master to as- 
sess the amount of damages and profits. The master found that there 
was due the complainant on account of such infringement the sum of 
$35,640.61. The final decree was entered on September 9, 1914, in 
favor of the complainant for $36,541.15. The décision of the Dis- 
trict Court is reported in 209 Fed. 233. 

John McCormick, of New York City, for appellant. 
John J. O'Connell, of New York City, and Willard Schwartz, for 
appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

éssFor other cases see same topic & KBY-NUMBER in alj Key-Numbered Digests & Indexes 
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COXE, Circuit Judge. The patent, which is commendably short, 
is as follows: 

United States Patent Office. 
Walter Lane, of Chicago, Illinois. 
Design for a Piano Case. 

Spécification forming part of Design No. 37,501, dated July 25, 1905. 
Application flled June 8, 1905. Sériai No. 264,349. Terni of patent 7 years. 

To Ail Whom It may Concern: 

Be it known that I, Walter Lane, a citizen of the United States, residing at 
Chicago, in the county of Cook and state of Illinois, hâve invented a new, 
original, and ornamental design for piano cases, of which the following is a 
spécification, référence being had to the accompanying drawing, fonning part 
thereof. 

The figure is a perspective view showing my new design. 

I claim — 

The ornamental design for a piano case as shown. 

Walter Lane. 
Witnesses : 

Bertha Lane, 
R. J. Jacker. 

[1] The drawing of the design shows an upright piano case in 
the conventional form. The casual observer, unless his attention were 
particularly directed to the new features, would hardly be able to dis- 
tinguish the patented design from many of the designs found in the 
prior art. However, we agrée with Judge Hazel in the statement that : 

"On comparison with the prior art, beeause of the configuration of the col- 
umns, the paneling, and the substantiality thereof, it is easily distinguishable 
from other upright pianos." 

There are some characteristic features of the design in controverse 
which distinguish it from those of the prior art although the gên- 
erai contour of the case is alike in ail, and several of the cases of th* 
prior art show designs which, to the ordinary purchaser whose atten- 
tion is not called to détails, would seem to embody the principal fea- 
tures of the design of the patent. Nevertheless, having in mind the 
rule applicable to design patents, we cannot say that it is anticipated 
or void for lack of patentability. 

We also think that infringement is clearly shown and upon the two 
questions of invention and infringement we do not deem it necessary 
to add anything to the opinion of Judge Hazel. 

[2] The question which seems to hâve received little attention upon 
the accounting, due probably to the form of the decree, is whether the 
profits made by the défendant should be the entire profits of the sales 
of the piano and case or the profits upon the sale of the case which 
alone is the sole subject of the patent. We are of -the opinion that the 
latter rule should hâve controlled the accounting. 

We assume that the "case" is nothing more than the structure which 
incloses and holds in position the piano proper, viz., the part which 
produces the music. The former appeals to the eye, the latter to the 
ear. Pianos are of différent forms and shapes, depending upon wheth- 
er they are large or small, "upright" or horizontal. A purchaser desir- 
ing a piano of a particular manufacturer may hâve the piano placed in 
any one of several cases dealt in by the maker. One style of case 
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may appeal to one purchaser and another style to another purchaser 
but the music is the same in each instance. To attribute the sale of 958 
Impérial pianos solely to the design of the case which inclosed them 
seems unwarranted. Such a supposition is unsupported by the proof 
and involves too violent a presumption to be accepted. What. Lane 
invented was a piano case, not a piano. He received a patent for a 
"piano case" and not for a piano, but he has recovered the profits on 
958 pianos. 

There is testimony in the record that the cost of the case is $38 and 
that the manufacturing cost, including the case, is $118. The corn- 
plainant has, therefore, been awarded the profits on the piano proper, 
for which it holds no patent, when its recovery should hâve been con- 
fined to the part which alone is covered by the claim of its patent. 

As no attempt was made at the accounting to state with accuracy 
the amount of profits derived from the case alone, we use thèse figures 
only by way of illustration. We are unable, however, to understand 
why there should be any serious difficulty in Computing the profits 
on the case alone, in view of the fact that Jacob M. Becker, who is 
the defendant's président, testifies that the défendant does not man- 
ufacture the cases used by it but purchases them from others at a cost 
of $38 for each case. 

We cannot resist the conclusion that the large recovery in this case, 
which we think is out ofi proportion to the in jury done, is due to 
the fact that it was not at ail times kept in mind that the design 
is not for a piano but for a piano case — an ornamental decorated wood- 
en box in which the piano is placed, but which may be and is sold sepa- 
rate and apart from the music-making apparatus. Of course in many 
design patents — as, for instance, in Gorham v. White, 14 Wall. 511, 
20 L. Ed. 731, and Dominick & Haff v. Wallace, 209 Fed. 223, 126 C. 
C. A. 317 — the design is inséparable from the article to which it is 
attached, or of which it is a part. A design for a spoon handle, for in- 
stance, cannot be separated from the completed spoon and there is 
justice in the rule which gives the owner of such a design the entire 
profits made by the sale of the article to which the design has been 
unlawfully applied. We do not see that the act of February 4, 1887, 
need be considered hère as we understand that there is no serious 
controversy as to the liability of the défendant for the profits made 
by infringing cases, if the patent be declared valid. The principal 
question involved is whether the recc^ery should be confined to the 
subject of the patent — a piano case. We hâve been unable to find an 
authority where the rule of recovery has been extended to the limits 
demanded in the présent controversy. The master awarded the com- 
plainant, as he was perhaps required to do by the decree, the entire net 
profits in the sale of Becker Bros, pianos contained in the patented 
case and his report was confirmed by the District Court. Judge 
Lacombe, who heard the motion to confirm, expressly stated that in 
his judgment the recovery should be confined to the piano case alone, 
but thought it proper that the question should be determined by this 
court. We are clearly of the opinion that the rule adopted, giving the 
owner of a design patent for a réceptacle intended to hold an expensive 
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article of manufacture the profits made on the sale of the réceptacle 
and its contents, must certainly lead to inéquitable results and can- 
not be sustained. Lane did not invent a piano, but a piano case; the 
piano could be made to fit as well in a case of entirely différent design. 
When the patent owner is awarded the profits due to his design he 
receives ail he is entitled to. If the rule be established that a design 
for a case enables the owner to collect damages for the case not only, 
but for the contents of the case as well, it will lead to results which 
shock the conscience. A design for a watch case will include the 
watch itself. A design for a gun case will include the gun, a design 
for a hat case will include the hat and so on. Indeed, it must logically 
follow that one who patents a new design for a cigar box may recover 
the profits made on the cigars which it contains. Ail that Lane did 
was to produce a design which added some new ornamental features 
to the old form of piano case. When he secures the profits made by 
the seller of that case based on the design itself, he will receive ail 
he is entitled to. It may be noted in this connection that in the case 
of Untermeyer v. Freund, cited by both parties ([C. C] 37 Fed. 342; 
[C. C] 50 Fed. 77), the subject-matter was a design for watch cases 
and profits were awarded on the case alone. The question hère in 
issue was not under discussion, but if the doctrine now contended for 
be the law, a person who patents a new design for a watch case can 
recover the entire profits made by one who sells a $100 watch in a 
case worth less than $10. 

The decree is reversed with the costs of this court and the cause 
is remanded to the District Court with instructions to enter a decree 
based upon the profits due to the defendant's infringement by the sale 
of piano cases embodying the design of the patent. 

WARD, Circuit Judge (dissenting). I cannot agrée with the con- 
clusion of the court as to the extent of the complainant's recovery. 
The value of a design patent is as a seller of the article to which the 
design is applied. The profits attributable to it cannot be traced as 
can profits due to greater economy, durability, or efficiency in the case 
of other patents. So long as the law required the owner of a design 
patent to do this, he could get only a nominal recovery. It was to cor- 
rect this rule as laid down in Dobson v. Dornan, 118 U. S. 10, 6 Sup. 
Ct. 946, 30 L. Ed. 63, that Congress enacted chapter 105, Laws 1887. 
Untermeyer v. Freund (C. C.) 50 Fed. 77. The act gives the patentée 
$250 as a penalty, and in case the total profit from the manufacture 
or sale of the article to which the design "has been applied" exceeded 
that sum, then ail the profits in excess thereof. The alternative was 
either to give the design patentée nothing or to give him ail the profits, 
The latter rule is no doubt hard, but no more so than that which re- 
quires the infringer of a copyright to account for ail the profits of his 
publication when the profits due to the infringement cannot be sepa- 
rately ascertained. Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 
32 L. Ed. 547. It is necessary if the owner of the copyright is to hâve 
any protection at ail. It is true that the patent under considération 
is for a design for a piano case, but the article which the complainant 
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manufactures and sells is a piano and the article to which the design 
is applied is a piano. The complainant neither manufactures the case 
nor sells it separately. I think it is therefore entitled to ail the profits 
derived from the sale of pianos in the case. 



STOCKLAND v. RTJSSEIjL GRADEE. MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit March 26, 1915.) 

No. 4162. 

1. Patents ©=>328 — Validitt and Infringement— Road Gkadee. 

The Clemons patent, No. 924,966, for a road-grading machine, clalms 
2 and 17, are sufficiently spécifie, when read in connection with the spécifi- 
cation and drawings, to enable one skilled in the art to construct an op- 
erative machine. Such claims also held not anticipated, valid, and in- 
fringed. 

2. Patents <@=26 — "Invention" — New Combination of Old Eléments. 

A new combination of old éléments may disclose patentable invention. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 27-30; Dec. 
Dig. <g=>26. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention. 

Patentability of combinations of old éléments as dépendent on results 
attained, see note to National Tube Co. v. Alken, 91 C. C. A. 123.] 

3. Patents @=»234— Infringement— Identitt or Mode of Opération. 

Making what is a single part in a patented machine in two pièces does 
not avoid infringement, where they do the same work as the single pièce 
in substantially the same manner. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 370, 381 ; Dec. 
Dig. ®=»234.] 

i. Patents <S=»240 — Infringement— Impkoved Device. 

That a patented machine is an improvement on that of a prior patent 
does not négative infringement of the earlier patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 379; Dec. Dig. 
«=>240.] 

Appeal from the District Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Suit in equity by the Russell Grader Manufacturing Company 
against Charles K. Stockland, doing business as the Stockland Man- 
ufacturing Company. Decree for complainant, and défendant appeals. 
Affirmed. 

Frank A. Whiteley, of Minneapolis, Minn., for appellant. 

Amasa C. Paul, of Minneapolis, Minn., for appellee. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, 
District Judges. 

REED, District Judge. In June, 1912, the Russell Grader Manufac- 
turing Company, a corporation, sued Charles K. Stockland, doing 
business under the name of the Stockland Manufacturing Company, 
for infringement of claims 2, 3, 6, 11, 16, and 17 of letters patent of 

^s»For other casas «ee same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the United States, No. 924,966, issued to Harry K. CJemons, June 15, 
1909 (application filed January 11, 1907), and a number of the claims 
of letters patent No. 918,633, issued to Cari O. Wold, April 20, 1909 
(application filed October 12, 1908), both of which are for alleged im- 
provements in road-grading machines, and for damages and an ac- 
counting of profits. (The Clemons patent was assigned to plaintif? No- 
vember 26, 1910.) 

The défendant by its answer admits the issuance of the patents 
and the assignments thereof to plaintif? as alleged, but dénies their 
validity and its infringement of them. The hearing resulted in a 
decree sustaining claims 2 and 17 of the Clemons patent and that both 
of said claims were infringed by défendant, with the usual order for 
an accounting of profits and the assessment of damages, and dismiss- 
ing the bill as to the other claims of that patent and the several 
claims of the Wold patent, because not infringed by the défendant. 
The case is hère upon appeal by défendant from the decree against 
it upon claims 2 and 17 of the Clemons patent. 

The road-grading machine of the plaintiff is so arranged that the 
moldboard, or scraper blade, as it is called, is carried upon a f rame sup- 
ported by wheels or trucks in the rear and in front of the blade, 
with mechanism by which the blade may be controlled in the opéra- 
tion of the machine in either direction along the road or grade upon 
which it is used. The patentée in his spécifications describes the 
machine and its mechanism and mode of opération by appropriate 
référence to the drawings, and distinctly claims as his invention, among 
others, claims 2 and 17, which read in this way: 

2. "In a road-grading machine, the combination with a pair of wheels con- 
nected to a pair of swinging oscillating brackets pivotally attached to a 
blade, with means for holding said swinging brackets where set, substantially 
as described." 

17. "In a road-grading machine, the combination with a scraper blade of 
supporting wheels at the front and rear of said blade, crank axles connected 
to said blade with freedom for both latéral and vertical swinging movements, 
and to the rear portions of which crank axles the said rear wheels are jour- 
naled, independent devices for vertically adjusting said crank axles, and 
means holding the said crank axles for parallel latéral swinging movemehtâ, 
substantially as described." 

[ 1 ] It is urged in behalf of the défendant that thèse claims are so 
vague, indefinite, and uncertain that they are void; that a machine 
made according to their disclosures would be inoperative; that they 
are anticipated by patents of the prior art, and, finally, that it does not 
inf ringe either of them if they are held to be valid. To follow counsej 
in the discussion in détail of thèse various objections to the claims 
would unduly extend the opinion and serve no useful purpose. It 
must suffice, therefore, to say of thèse objections that in our opinion 
each of thèse claims, when read in connection with the drawings and 
spécifications of the patent, is sufficient to enable one skilled in the 
art to make the several parts of the machine described therein; and 
this satisfies the requirements of section 4888 of the Revised Statutes 
of the United States (Comp. St. 1913, § 9432). Mowry v. Whitney, 
14 Wall. 620, 645, 20 L. Ed. 860; Ives v. Hamilton, 92 U. S. 426, 
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431, 23 L. Ed. 494; Brammer v. Schroeder, 106 Fed. 918, 930, 46 
C. C. A. 41. 

The contention that the machine of the Clemons patent in suit is 
inoperative, and the patent therefore invalid, rests chiefly upon the 
testimony of the patentée, Clemons, who testified in effect, as a witness 
in behalf of the défendant, that he had made two or three machines 
according to the spécifications and drawings of that patent and that 
they proved inoperative; that he finally abandoned the attempt to 
make an operative machine and made machines upon other principles 
of construction which worked quite satisfactorily. The weight of 
the testimony of this witness is much lessened by the fact that upon 
advertising circulars of the machines that proved satisfactory were 
placed the words, "Patented June 15, 1909," and that he intended 
by this to convey the idea that they were covered by the patent to 
him in suit of that date, which he afterwards sold to the plaintiff; 
that before he so sold it he wrote the plaintiff that its "Simplex" 
machine, under which name the plaintiff sold its Clemons commercial 
machine, was an infringement of his patent that he afterwards sold 
to plaintiff. At the time the witness testified he was employed as 
manager (not as an officer) of a company that was a competitor of 
the plaintiff in selling road-grading machines. Having procured the 
patent upon the spécifications and drawings originally filed by him 
in the Patent Office, and sold it to the plaintiff presumably for a fair 
considération, he should not be heard to say in his own behalf, or for 
a competitor of his assignée of the patent, that a machine made ac- 
cording to its disclosures was inoperative and the patent therefor of 
no value ; nor should it be held invalid, in favor of alleged infringers 
of the patent in the hands of his assignée, upon such testimony. Be- 
sides, it is not entirely clear from the testimony of Clemons that 
the changes in the construction of the machine which he says proved 
satisfactory were other than mère matters of détail. The spécifi- 
cations and drawings of a patent are intended only to enable one 
skilled in the art to make the machine therefrom, and the efficiency 
of the machine as an operative device dépends very much, if not 
wholly, upon the skill of the mechanic who makes it. Ives v. Hamilton, 
92 U. S. 426, 431, 23 L. Ed. 494. The défense of the invalidity of the 
patent because the machine of its disclosures was inoperative cannot 
be sustained. 

The défendant pleaded and offered in évidence some 15 patents 
of the prior art, and contends that some of them at least anticipate 
the Clemons patent. The one chiefly relied upon is that to Menden- 
hall of May_ 13, 1884, No. 298,604. In this patent the supporting 
wheels are rigidly attached to a side beam G (of the drawings) and 
always move with it. They can hâve no movement independent of 
the beam, which also moves with the drawbar. In the Clemons ma- 
chine the wheels are independent in their oscillating movement, both 
of the beam 26 and of the drawbar 15 of the drawings of that ma- 
chine; and they can be held in position in which they may be set 
with référence to the beam and drawbar by means of the alignment 
bar S and the collars and stops connected therewith. The Clemons 
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construction is substantially différent in this respect from the Men- 
denhall machine, and is not anticipated by it. That none of the 
prior patents show the entire combination of either of claims 2 or 17 
of the Clemons patent is clear from the defendant's own testimony, 
who said upon cross-examination : 

"Q. Now, what patent of the prior art offered in évidence comes the nearest 
to embodying the structure and mode of opération of the machine shown and 
described in the Clemons patent in suit, No. 924,966? A. I think the Menden- 
hall machine, patent No. 298,604, embodies the most of those features. Q. 
What one comes next? A. I think the Farmer machine, patent No. 151,656. 
Q. Those two, you think, corne nearest of ail in this lot to embodying ail of 
the features and mode of opération of the Clemons patent? A. No; the 
Clemons machine has one opération that neither one of us has. Q. Well, I 
am asking you which of thèse patents of the prior art comes the nearest to 
embodying ail of the features of the Clemons machine ; and I understand you 
to say the Mendenhall and the Farmer come the nearest — is that right? A. 
Those are two of them ; yes, I think so. Q. Now, if there are any others 
that in your judgment come close to the Clemons, I wish you would men- 
tion those. A. The Dague machine, patent No. 233,117 ; the Aldrich machine, 
patent No. 703,977 ; the Skinner machine, patent No. 364,445 ; the Maxey 
machine, patent No. 610,550; the Minard machine, patent No. 370,077; the 
Van Voorhis machine, patent No. 113,950 ; and the Everingham machine, 
patent No. 360,380. Q. You don't flnd in any one of thèse prior patents ail 
of the features of the machine of the Clemons patent in suit, do you? A. 
In thèse old patents? Q. Yes. A. Not ail the features ; no." 

[2] That some of the éléments of claims 2 and 17 may be found in 
one or the other of the prior patents would not be an anticipation of 
the Clemons patent, which is for a new combination of éléments that 
may be old. Bâtes v. Coe, 98 U. S. 31, 48, 25 L. Ed. 68; Imhaeuser 
v. Buerk, 101 U. S. 647, 660, 25 L. Ed. 945 ; Hobbs v. Beach, 180 U. 
S. 383, 392, 21 Sup. Ct. 409, 45 L. Ed. 586. 

Does the défendant infringe the plaintiff's machine? The complain- 
ant corporation was organized in 1906 ; the défendant Stockland was 
an officer of that corporation from its organization until the fall of 

1910, when he sold his stock therein and withdrew from the company. 
During his connection with the plaintifï he was superintendent of its 
factory. An "original" Clemons machine, as it is called, was built in 
the plaintiff's factory during the fall of 1907, while the défendant was 
plaintiff's superintendent, and he was familiar with its construction. It 
did not prove a complète success. In 1908 the plaintifï made and put 
upon the market its commercial machine under the name of "Simplex," 
in which some changes in détail of construction were made. It went 
into immédiate use ; its sales increased year by year, until they amount- 
ed to upwards of 2,200 prior to the commencement of this suit. The 
défendant Stockland was entirely familiar with this machine bef ore he 
left the plaintifï company. 

[3] After leaving the plaintifï he designed, made, and put upon the 
market and sold the machine complained of by plaintifï as infringing 
its "Simplex" machine, upon which he obtained a patent December 19, 

1911, No. 1,012,109, upon an application filed in the Patent Office, 
December 27, 1910. This machine has a pair of wheels connected to a 
pair of swinging oscillating brackets at the rear of the scraper blade, 
corresponding to those in plaintiff's patent, which are pivotally at- 
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tached to the blade. The means for holding thèse brackets in position 
where set are Connecting links or arms extending from the top of the 
pivot bars and two reversely positioned holding bars, 81 and 82 of the 
drawings. Thèse bars perform in defendant's machine in connection 
with their locking means the same function in substantially the same 
way as do the alignment bar 5, and the devices connected with it, of 
the Clemons patent. The f act that défendant makes its alignment bar 
in two parts or pièces, instead of one, will not relieve it from infringe- 
ment of claim 2 of the Clemons patent if the alignment bar in two 
pièces does precisely what the single alignment bar of the plaintiff's 
machine does and in substantially the same way. Seymour v. Osborne, 
11 Wall. 516, 560, 20 L. Ed. 33. The defendant's machine lias two 
supporting wheels in front of the blade and such wheels perform the 
same function and in substantially the same way that the caster wheel, 
83, of claim 17 of the Clemons patent, does. 

[4] It is urged that there is a presumption that the Stockland patent, 
which is later than the Clemons patent, does not infringe the earlier 
patent; and so there is; but there is an equally strong presumption 
that the Stockland patent is an improvement only of the Clemons ma- 
chine. Century Electric Co. v. Westinghouse E. & Mfg. Co., 191 Fed. 
350, 363, 112 C. C. A. 8. Défendant was familiar with the Clemons 
patent, saw the machine that was built by him in the plaintiff's factory 
during the late summer and fall of 1907, was familiar with the plain- 
tiff's commercial machine "Simplex," and knew that plaintiff was sell- 
ing this machine for some two years while he was superintendent of 
its factory and connected with the plaintiff before he applied for his 
patent. His invention, therefore, if any there be, is not prior to the 
Clemons invention, and at best is but an improvement thereof . It may 
be that his machine in some respects is better than that of Clemons, 
which we need not décide; but, if so, défendant does not escape in- 
fringement of Clemons if the devices are substantially alike. Machine 
Company v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; Cantrell v. 
Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017; and see Hobbs 
v. Beach, 180 U. S. 383, 401, 21 Sup. Ct. 409, 45 L. Ed. 586. In Ma- 
chine Company v. Murphy, above, the Suprême Court said : 

"In determining the question of infringement, the court or jury, as the case 
may be, are not to judge about similarities or différences by the names of 
things, but are to look at the machines or their several devices or éléments 
in the light of what they do, or what office or function they perform, and 
how they perform it, and to find that one thing is substantially the same 
as anpther, if it performs substantially the same function in substantially 
the same way to obtain the same resuit, always bearing in mind that devices 
in a patented machine are différent in the sensé of the patent law when they 
perform différent functions, or in a différent way, or produce a substantially 
différent resuit, * * * as it is necessary in every such investigation to 
look at the mode of opération or the way the device works, and at the resuit, 
as well as at the means by which the resuit is attained. Inquiries of this 
Mnd are of ten attended with difficulty ; but if spécial attention is given to 
such portions of a given device as really does the work, so as not to give un- 
due importance to other parts of the same which are only used as a con- 
venient mode of constructing the entire device, the difficulty attending the 
Investigation will be greatly diminished, if not entirely overcome." 
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Without continuing the discussion further, it is sufficient to say that 
in our opinion the District Court rightly held claims 2 and 17 of the 
Clemons patent to be valid and infringed by the defendant's machine. 

The decree is affirmed. 



MERRELL-SOTJLE 00. v. POWDERED MILK CO. OF AMERICA. 

(Circuit Court of Appeals, Second Circuit March 9, 1915.) 

No. 141. 

1. Patents ©=3328 — Validity and Infbingement— Method of Desiccating 
Milk. 

The Stauf patent, No. 666,711, for a method of desiccating milk, etc., 
was not anticipated, discloses patentable invention, and is entitled to a 
libéral construction ; also held infringed. 

2. Patents <S=66 — Right to Patent — Peiob Foreign Patent — "Patented" 

"AUSGEGEBEN DATE." 

An invention is not "patented" in a foreign country, within the mean- 
ing of Rev. St. § 4887 (Comp. St. 1913, § 9431), until the date of its actual 
issuance, which under the German law is the "ausgegeben," or publica- 
tion, date. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 79, 81; Dec. 
Dig. ©=>66. 

For other définitions, see Words and Phrases, First and Second Séries, 
Patented.] 

Appeal f rom the District Court of the United States for the Western 
District of New York. 

On appeal from an interlocutory decree holding valid and infringed 
the single claim of letters patent No. 666,711 granted to Robert Stauf 
for a method of desiccating milk, blood and the like and producing a 
dry powder therefrom. The patent was held valid and infringed by 
Judge Hazel ([D. C] 215 Fed. 922). Subsequently Judge Ray upon an 
independent examination reached the same conclusion upon a motion 
for a preliirùnary injunction. 

Archibald Cox and Robert W. Byerly, both of New York City, for 
appellant. 

Livingston Gifford, of New York City, and Howard P. Denison and 
Eugène A. Thompson, both of Syracuse, N. Y., for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] The patent is unusually clear, concise 
and brief in its statements and for présent purposes may be sufficiently 
understood by reading the claim which is as f ollows : 

"The process of obtaining the solid constitueuts of liquids such as blood, 
milk, and the like, in the form of powder, said process consisting in converting 
the liquid into a fine spray, bringing such spray or atomized liquid into a reg- 
ulated current of heated air so that the liquid constituents are completely 
vaporized, conveying the dry powder into a suitable collecting-space away 
from the air-current, and discharging the air and vapor separately from the 
dry powder." 

4î=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The powder is produced by making very fine spray of the liquid 
and subjecting it to a desiccating process, when in that condition, by 
which the moisture is removed and the resulting product becomes a 
dry powder. The process takes place at a predetermined température. 
The apparatus for producing the resuit is a comparatively simple one. 
Air is forced into the supply pipe under pressure to the spray nozzles 
and thus draws the liquid to be operated upon — milk in the présent 
case — from the vessels containing the milk, through tubes. It then 
projects the same in a finely atomized condition in oblique jets into the 
interior of a shaft-like casing, the lower part of which is provided with 
a source of heat. The air admitted through registers is heated by the 
source of heat and rises. The spray of atomized milk coming from the 
jets or nozzles mixes with the heated air and the watery constituents 
of the spray are evaporated. The steam and dry particles are carried 
upward by heated air and are induced to separate and drop into cham- 
bers surrounding the central shaft. The sides of the said chamber or 
gallery are made of gauze permitting the air and vapors to pass off and 
escape while the dry powder falls down and is collected in hoppers, 
whence it can be removed by any convenient apparatus. 

Without discussing unnecessary détails, it may be stated generally 
that a process for converting milk from a liquid to a dry powder had 
long been sought and many efforts were made to acconlplish this result, 
but with very indiffèrent success. Stauf succeeded where others fail- 
ed and now the powdered milk is sold everywhere and is used with 
success where f resh milk is not obtainable. None of the prior processes 
produced the desired resuit, so that the product could be used com- 
mercially as a substitute for milk. Many experimenters conceived the 
idea of a dry powder which could be converted into milk but no one 
succeeded in making a commercial article. Stauf has succeeded in 
producing a dry powder which can be converted into milk, having ail 
the characteristics of milk as it cornes from the cow. There were 
numerous attempts to reach this resuit but no one succeeded in solving 
the problem prior to Stauf. He has produced a powder which with the 
addition of water produces original fresh milk. Infringement is clear- 
ly shovvn. Stauf, being the first to solve the problem completely, is en- 
titled to a libéral construction of the claim and we agrée with Judge 
Hazel in thinking that : 

"E'xcept as to a few unimportant changes the apparatus of the défendant 
Company for desiccating milk is not thought patentabiy différent from com- 
plainant's." 

As we agrée with his conclusion, we do not deem it necessary to add 
to the discussion of this subject found in his opinion. The complain- 
ant is unquestionably entitled to an interprétation of the claim suffi- 
ciently broad to hold as infringers those who use équivalent processes. 
This the défendants clearly do. 

[2] The défense of prior patenting in Germany is not established. 
The date of the American patent is January 29, 1901, and the proof 
falls far short of establishing the proposition that prior to that date 
the process was patented in Germany. The German patent did not 
issue, according to the law as understood in the United States, until 
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March 14, 1901, six weeks after the United States patent, which is dated 
January 29, 1901. That the "ausgegeben" date, which is the date when 
the title deed of the patent issues in Germany, must be considered as 
the date of the patent, is established by numerous authorities. In Edi- 
son Co. v. Waring Co. (C. C.) 59 Fed. 358, Judge Shîpman said : 

"This question was recently examined by Judge Jenkins in Téléphone Co. 
v. Cushman [C. C] 57 Fed. 842. He refers to the various décisions upon the 
question, and concludes that the invention is not patented abroad before the 
actual sealing and issuance of the patent, and that the term 'patented' as 
used in section 4887 of the Revised Statutes 'does not mean the preliminary 
proceedings, but the actual issuance of the patent under the seal of the gov- 
ernment, speaking the exercise of sovereign will, investing the patentée witn 
the grant of a monopoly.' In this conclusion I entirely concur." 

See also Queen v. Friedlander (C. C.) 149 Fed. 775, where Judge 
Kohlsaat says : 

"Under the patent laws of Germany, a patent when granted becomes op- 
erative from the day following the flling of the application. The publication 
or 'ausgegeben' date is the date upon which the patent is actually issued." 

Certainly the invention was not patented as we understand that term. 
Even if the German law differs from ours, in this respect, it is clear- 
ly the duty of our courts to foliow our own, rather than the German 
interprétation, of our laws. 

The decree is affirmed with costs. 



MEREEIiL-SODLB CO. v. NATUEAL DRY MILK CO. (three cases). 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

Nos. 215-217. 

Patents <S=328 — Validitt and Infbikgement— Powdebed Milk. 

The Stauf patent, No. 666,711. for a process of desiccating milk, etc., 
held not anticipated, valid, and infringed. 

Appeals from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Merrell-Soule Company against the Natural Dry 
Milk Company. From orders granting preliminary injunctions, de- 
fendant appeals. Affirmed. 

For opinion below, see 219 Fed. 572. 

Melville Church, of Washington, D. C, and Paul Carpenter, of 
Chicago, 111., for appellant. 

Howard P. Denison, of Syracuse, N. Y., Livingston Gifford, of New 
York City, and Eugène A. Thompson, of Syracuse, N. Y., for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. There is nothing in this appeal, which is from 
an order granting a preliminary injunction and an order refusing to 
vacate the same, which requires a différent resuit from that reached in 
the Powdered Milk Co. Case, 22 2 Fed. 911. The British patent to 

4=?For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
222 F.— 58 
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Williams for recovering sait f rom brine is not an anticipation and we 
think Judge Ray is right when he says : 

"It is évident that Williams had no conception of a process for making dry- 
or powdered milk by commingling ascending hot air, ascending milk spray 
and air under pressure, with the heat so regulated and controlled that the 
solids of the milk would not be at ail changed and would be left in a form 
which, on tbeir being mixed with water would produce pure, sweet milk, 
having ail the properties it had before being subjected to the process." 

Substantially ail of the other questions were discussed at length in 
the Powdered Milk Case, supra, and need not be again considered. 

The orders are affirmed. The motions to dissolve or suspend the in- 
j unction are denied. 



HEIM v. ROBT. G. SFE'ER CORPORATION et al. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1915.) 

No. 4187. 

Patents <g=»328 — Invention— Smoke Consumée. 

The Heim patent, No. 759,711, for a steam-jet smoke consumer, in view 
of the prior art, held void for lack of invention. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit in equity by Frank C. Heim against the Robert G. Speer Cor- 
poration and others. Decree for défendants, and complainant appeals. 
Affirmed. 

John C. Higdon, of St. Louis, Mo., for appellant. 

Comfort S. Butler and Frederick R. Cornwall, both of St. Louis, 
Mo., for appellees. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree of dis- 
missal of a suit for the infringement of letters patent No. 759,711, is- 
sued to Frank C. Heim, May 10, 1904, for an improved steam-jet smoke 
consumer constructed according to the following claim : 

"An improved steam-jet smoke consumer, comprising the combination with 
a furnace, of a horizontal air-pipe, one end of which projects free on the 
exterior of the furnace-wall, a removable cover for said projecting end of said 
air-pipe, a steam-plpe having a séries of nozzles and detachably mounted 
within said air-pipe, but bodily removable therefrom while said nozzles are 
intact, said steam-pipe extending through a central opening in said cover, 
and means for supplying air to the said air-pipe, substantially as specified." 

An examination of the prior art, including letters patent No. 371,804, 
to G. F. Tinkham, October 18, 1887; No. 527,895, to S. N. Smith, 
October 23, 1894; No. 259,277, to T. Murley, June 6, 1882; and No. 
430,955, to Holmes & Sieben, june 24, 1890— has convinced that the 
only novelties embodied in the device of the patentée were that he so 
constructed his air-pipe and his steam-jet pipe within it that the latter 
can be more readily and easily detached and removed from the former 

<fc»For othei cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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than by the use of prior like devices, and that he so placed and con- 
structed his air-pipe that the cover of one end of it could be more readi- 
ly and easily removed and replaced than the covers of the ends of the 
air-pipes or conduits of previous patents. But the use in smoke con- 
sumers of stearn-jet pipes within air-pipes and conduits was old years 
before Jïeim's application for his patent. In their construction it was 
evidently necessary, or at least convenient and practicable, to make the 
pipes separately and then to place the steam-j et pipes within and attach 
them to the air-pipes. If it was désirable that the steam-jet pipe should 
be detachably secured within the air-pipe, so that it could easily and 
quickly be removed while the furnace was in opération, it could not 
hâve been beyond the capacity of a mechanic skilled in the art to so 
locate and attach the two pipes that the jet-pipe could be readily detach- 
ed and removed. And if it was désirable that one end of the air-pipe 
should be temporarily, rather than permanently, closed, so that the 
cover to it might be readily removed, and so that the engineer could 
look into the air-pipe without interrupting the opération of the furnace, 
and observe the working of the steam through the jets, it could not 
hâve been beyond the capacity of such a mechanic to hâve so located 
and covered one end of the pipe as to hâve accomplished that object. 

The conception and construction of the improvement disclosed by 
the patent to the plaintiff did not rise to the dignity of invention, and 
the decree below is affirmed. 



BARNARD v. DEMING CO. 
(Circuit Court of Appeals, Sixth Circuit. April 6, 1915.) 
No. 2563. 
Patents <ê=>328 — Infringejient— Fluid Distkibutob. 

The Barnard patent, No. 580,lî>l, for a fluid distributor, held not in- 
fringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; William h. Day, 
Judge. 

Suit in equity by William N. Barnard against the Deming Com- 
pany. Decree for défendant, and complainant appeals. Affirmed. 

Logan, Demond, Hanford & Read, of New York City, for appel- 
lant. 

A. H. Bâtes, of Cleveland, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL,, District Judge. 

PER CURIAM. The same patent hère involved (Barnard, fluid 
distributor, No. 580,151, issued April 6, 1897, on application filed 
August 4, 1882) was bv this court held valid and infringed. Forest 
City Co. v. Barnard, 176 Fed. 561, 100 C. C. A. 197. The patent was 
there sustained as against an alleged anticipation found in Forster, 
No. 220,277, October 17, 1879. The opinion of this court was by 

®=>For o*her cases Bee same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Judge Severens, and the essential différences between Forster and 
Barnard, which permitted the conclusion that Barnard had made an 
invention, were found to be two: First, that Barnard used a wide, 
low "reverberatory" chamber, as distinguished from the more elongat- 
ed nozzle of Forster ; and, second, that Barnard introduced his fluid 
through a purely tangential port in the side of the chamber, instead 
of through spirally winding ports in the end thereof, as did Forster. 
This latter différence seems to hâve been thought the really vital one. 

The défendant in the présent case uses a device of the Forster type, 
as thus distinguished from the Barnard type. Deming's chamber is 
a compromise between the proportionately shorter one of Barnard 
and the proportionately longer one of Forster. If it produces any of 
Barnard's supposed peculiar effects, they are présent in minimized 
degree. In the spiral, instead of tangential, form of inlet ports, Dem- 
ing differs from Forster only in the pitch of the spiral. Upon the 
whole, we are satisfied that, if Forster did not anticipate, Deming 
does not infringe. This conclusion is emphasized by additional référ- 
ences in the présent record strongly tending at least to limit the field 
of advance which was open to Barnard, and is not modified by the 
fact that the présent charge of infringement is confined to the third 
and fourth claims of the patent. 

The District Court rightly dismissed the bill because there was no 
infringement, and this conclusion makes unnecessary any examina- 
tion of other serious difnculties in plaintiff's path. 

The decree below is afnrmed. with costs. 



BRUNSWICK REFRIGERATING CO. v. WOLF, SAYER & HELLER. 

(Circuit Court of Appeals, Second Circuit March 9, 1915.) 

No. 177. 

1. Patents <ê=>328 — Validity and Infringement— Gas Pump. 

The Whitaker patent, No. 899,583, for a gas pump, discioses patentable 
invention, and is valid ; also held infringed. 

2. Patents <§=312 — Strrr fob Infringement— Presumption of Validity. 

When an agent bas appropriated his principal's patent, every fair pre- 
sumption upon the question of validity should be resolved in its favor. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. <S=312.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the United States District Court for the 
Southern District of New York (221 Fed. 639), holding valid and in- 
fringed both claims of letters patent No. 899,583, for a gas pump, is- 
sued September 29, 1908, to the complainant, as assignée of the in- 
venter, Richard Whitaker. 

4j=s>For other cases aee namo topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Richard Whitaker, Max W. Zabel, of Chicago, 111., and Hirsh & 
Newman, of Brooklyn, N. Y., for appellant. 
Archibald Cox, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] This is an appeal from a decree of the 
District Court holding valid and infringed letters patent No. 899,583 
for a gas pump. Infringement is not denied. The only question is 
whether it required an exercise of the inventive faculties to construct 
the pump in question. In other words, is the patented structure an in- 
vention or a mère aggregation ? There can be no doubt that the paten- 
tée has produced a gas pump which is superior to those which preceded 
it. It is more accurate, more enduring and more efficient than those of 
the prior art. The presumption arising from the patent itself should 
not be overcome by any spéculative doubt and especially should this be 
the case where the défendant was the complainant's agent, selling and 
recommending its machines. 

[2] When an agent thus appropriâtes his principal's patent every 
fair presumption upon the question of validity should be resolved in its 
favor. We do not think the patentée has made any radical discovery 
in the art of constructing gas pumps, but we do think that he has per- 
f ected the prior pumps and has thus produced a machine of wonderf ul 
accuracy and one very much more efficient than those of the prior art. 

The claims contain eight and nine éléments respectively, as con- 
strued by the complainant, and seven éléments as construed by the de- 
fendant. The défendant has appropriated them ail. The court should 
be clearly convinced of the rectitude of its position before holding a 
patent invalid at the instance of an infringer who has copied the pat- 
ented combination down to its most minute détails. 

The District Judge has carefully and accurately discussed the issues 
involved and we see no occasion to add further to what he has written. 
We agrée with him in thinking that if there be a doubt, the presump- 
tion of novelty and invention arising from the patent should résolve 
that doubt in favor of the complainant. 

The decree is affirmed with costs. 



LAYNE et al. v. GETTY. 

(Circuit Court of Appeals, Fifth Circuit. April 20, 1915.) 

No. 2760. 

Patents <§=>298 — Suit fob Infringement— Preliminary Injunction. 

Where ex parte affldavits filed by complainant in an infringement suit 
in support of a motion for a preliminary injunction leave the question of 
infringement in doubt, although the patent has been adjudged valid, it 
is within the discrétion of the court to deny the injunction. 

[Ed. Note. — Por other cases, see Patents, Cent. Dig. § 478; Dec. Dig. 
®=»298. 

Grounds for déniai of preliminary injunctions in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

4=3For other cases see saine topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Louisiana; Aleck Boarman, Judge. 

Suit in equity by Mahlon E. Layne and others against Fred I. Getty. 
From an order refusing a preliminary injunction, complainants appeal. 
Affirmed. 

Coke K. Burns, of Houston, Tex., J. D. Wilkinson, of Shreveport, 
La., and Paul Synnestvedt, of Philadelphia, Pa., for appellants. 

Edgar H. Farrar, of New Orléans, La., and Francis M. Phelps, of 
Washington, D. C, for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. Bill was filed by the appellants, in the court below, 
charging infringement of letters patent No. 821,653, and praying an 
injunction and for profits and damages. A hearing was had upon 
the motion for a preliminary injunction, based upon ex parte affidavits, 
and the injunction was refused. To review this order the appellants 
hâve brought the case to this court. 

Claim 20, sustained as valid by this court in Van Ness v. Layne, 
213 Fed. 804, 130 C. C. A. 462, is the only claim of the patent involved 
in the présent controversy. As before stated, the hearing before the 
District Judge was had upon mère ex parte affidavits. Appellee denied 
that his improvement infringed claim 20 of appellants' patent, and it is 
apparent from an examination of the contradictory affidavits that the 
question of infringement vel non is left in considérable doubt. With- 
out expressing an opinion upon the merits of the question submitted, 
we think that the discrétion exercised by the trial judge in refusing 
the preliminary injunction should not be revised by this court. When 
the cause cornes up for final hearing upon full proofs, the court will 
be in a position to intelligently détermine whether an injunction should 
issue. See Texas Traction Co. v. Barron G. Collier, Incorporated, 195 
Fed. 65, 115 C. C. A. 82; Stearns-Roger Mfg. Co. v. Brown, 114 Fed. 
939, 52 C. C. A. 559; Crescent Specialty Co. v. National Fireworks 
Distributing Co., 219 Fed. 130, 135 C. C. A. 28; Whippany Mfg. Co. 
v. United Indurated Fibre Co., 87 Fed. 215, 30 C. C. A. 615. 

The order of the lower court is affirmed. 



BENTHALL MACH. CO. v. NATIONAL MACH. CORPORATION, Inc. 

SAME v. VIRGINIA-CAROLINA PEANUT PICKER CO. 

SAME v. DEBNAM et al. 

(District Court, E. D. Virginia. April 2, 1015.) 

Nos. 1760, 1759, 1762. 

1. Patents ©=289 — Suit foe Infringement— Lâches. 

Unless under very spécial circumstances, a court should not sustain 
the défense of lâches in an infringement suit which was commenced within 
the statutory period of limitation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 467-469 ; Dec. 
Dig. ©=289.] 

£=For other cases see same topic & KKY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Patents ©=>66 — Anticipation— ïnoperative Device. 

Machines which, although patented, were not practically operative 
and were abandoned after slight use, are not anticipations which will 
invalidate a subséquent patent for an operative and successful machine. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 79, 81; Dec. 
Dig. <@=66.] 

3. Patents ®=81 — Anticipation— Burdkn of Peoof. 

A défendant has the burden of proof to establish anticipation of a 
patent by prior use with ail the presumptions against him. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 104; Dec. Dig. 
<S=>81.] 

4. Patents (g=>26 — Invention— New Combination of Old Eléments. 

That ail of the éléments of a patented combination were old does not 
négative invention, where they were not found in the same structure. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. @=>26.] 

5. Patents <S=»328 — Validity and Infbingement— Peanut Pickeb and Stem- 

mer. 

The Ferguson & Benthall patent, No. 808,442, for a peanut picker, and 
the Benthall patent, No. 890,401, for a peanut stemmer, were not antic- 
ipated and disclose patentable invention ; also, held inf ringed. 

6. Patents <g=>328 — Validity and Infbingement— Peanut Picker and Stem- 

mer. 

The Jones patent, No. 908,271, for a combined peanut picker and stem- 
mer, held void for anticipation by the prior use for several months of 
an unpatented machine ; also, held not inf ringed if conceded validity. 

7. Patents <§=>90 — Persons Entitled to Patent— Pbiority of Invention. 

To entitle one to a patent ne must hâve been not only an original, but 
the flrst, inventor. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 113-120; Dec. 
Dig. <§=>90.] 

In Equity. Suits by the Benthall Machine Company against the 
National Machine Corporation, Incorporated, against the Virginia- 
Carolina Peanut Picker Company, and against Thomas H. Debnam 
and Walter C. Ferguson, partners trading as the Ferguson Manufac- 
turing Company. On final hearing. Decrees for complainant in part. 

The complainant, the Benthall Machine Company, the owner of the Fergu- 
son & Benthall patent, No. 808,442, for a peanut picker, of the Benthall pat- 
ent, No. 890,401, for a peanut stemmer, and of the Jones patent, No. 908,271, 
for a peanut picker and stemmer combined, flled its bills in equity in thèse 
«auses (hereafter for convenience referred to as causes Nos. 1, 2, and 3); No. 
1 being against the National Machine Corporation, Incorporated, No. 2 against 
the Virginia Carolina Peanut Picker Company, and No. 3 against Thomas H. 
Debnam and Walter C. Ferguson, otherwise knovvn as the Ferguson Manu- 
facturing Company. 

The complainant, and the défendants the National Machine Corporation 
and the Virginia-Carolina Peanut Picker Company are corporations duly or- 
ganized under the laws of the state of Virginia, and Debnam and Ferguson 
are copartners trading as the Ferguson Manufacturing Company, and each 
doing business in this judicial district. 

The subject-matters of the patents in suit relate to machines for picking 
peanuts from vines, and for removing stems from peanuts after they are 
picked. The peanut picking mechanism opérâtes first upon the vines, picking 
and removing the peanuts therefrom, which thereafter, and in a continuous 
opération, are delivered to the stemming mechanism, which removes the stems 
from the peanuts, and tbe peanuts are delivered by the machine practically in 

<Ê=>For other cases ses same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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marketable condition ; that is to say, that the patents in suit involve the manu- 
facture of peanut picking and stemming machines by the complainant, em- 
bodying and containing the peanut picking apparatus under the Benthall & 
Ferguson patent, and the stemming apparatus under the Benthall patent 
conjointly. 

The three separate causes, as they relate generally to the same subject- 
matter, and as one patent is involved in ail the suits, and another in two of 
the suits, and the défenses attacking the validity of the patents are generally 
the same, are for convenience heard together. 

In the flrst suit, against the National Machine Company, the complainant 
allèges infringement of claims 4 and 5 of the Benthall patent, whlch are as 
follows: 

"4. In a peanut stemmer, a stemming device comprising a disk provided on 
its periphery with a plurality of teeth, said teeth being inclined to radii of 
the disks, and having their front edges straight, the edges of the adjacent 
teeth meeting at an acute angle, and the points of the teeth being nearer the 
centers of the disks than the heels thereof, and the spaces between the teeth 
being of a width at the widest part approximately equal to that of the teeth. 

"5. In a peanut stemmer, a stemming device comprising a disk provided on 
its periphery with a plurality of spaced teeth having straight front edges, the 
heels of the teeth being farther f rom the centers of the disk than the points 
thereof, whereby to form a guard for the point, and the edges of the adja- 
cent teeth meeting at an acute angle, whereby to exert a wedging action on the 
stem." 

(Thèse claims relate to an improved stemming disk or saw.) Also, the in- 
fringement of claims 8 and 9 of the Jones patent, as follows: 

"8. In a device of the class described, a peanut stemmer comprising a hollow 
îylindrical rotary drum having circumferential slots through its wall, rotary 
toothed wheels extending into said drum through said slots, means for sup- 
plying peanuts at one end of the drum, and means for discharging said pea- 
nuts at the other end of the drum. 

"9. In a device of the class described, a peanut stemmer comprising a hollow 
cylindrical rotary drum having circumferential slots through its wall, a 
shaft parallel with said drum carrying stemming wheels extending into the 
slots of said drum" — and are directed to the construction of the stemming 
mechanism generally. 

In the second suit, against the Virginia-Carolina Peanut Picker Company, 
the complainant allèges infringement of claim 1 of the Ferguson-Benthall pat- 
ent, as follows: 

"1. A picking machine for picking nuts, etc., from the vines, consisting of a 
stationary picking screen for catching and holding the nuts, combined with a 
carrier belt for dragging the vines over the screen and a stirring device con- 
sisting of a horizontally reciprocating frame with dowuwardly projecting 
sprlng Angers arrangea above the carrier belt to spread the vines and work 
the nuts through the screen." 

And claims 1 and 3 of the Benthall patent, as follows: 

"1. In a peanut stemmer, and in combination, a relatively long open rec- 
tangular frame, friction rollers journaled at the corners thereof, a relatively 
short rectangular frame resting on the rollers, the bottom of said short frame 
being composed of a séries of longitudinally arranged transversely spaced slats, 
a plurality of mandrels journaled transversely of the lower frame and spaced 
apart from each other, spaced stemming devices secured to the mandrels, 
each device comprising a disk having upon the periphery thereof spaced teeth, 
the points of the teeth being within the circumference of the circle whose 
radius is equal to the distance from the center of the disk to the heels of the 
teeth, means for vibrating the upper frame toward and from the stemming 
devices, comprising a shaft journaled in the lower frame and having a cranked 
portion, an arm hinged to the upper frame and pivoted on the cranked por- 
tion, and means for rotating the shaft and the mandrels." 

"3. In a peanut stemming device, the combination with the frame, of a 
plurality of mandrels journaled in the frame, stemming devices on the 
mandrels, each comprising a disk provided on its periphery with spaced teeth, 
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the points of the teeth belng withln the periphery of the clrcle whose center 
Is the center of the disk and whose radius is equal to the distance froni the 
center of the disk to the heel of the teeth, means for receiving the vines, and 
ineans for vibrating said receiving means toward and from the stemming de- 
vices." 

And, in the third suit, against the Ferguson Manufacturing Company, com- 
plainant allèges infringement of claims 2, 4, and 5 of the Ferguson & Benthall 
patent, which are as follows: 

"2. In a picking machine, the stirring device consisting of a frame bearing 
downwardly projecting Angers, combined with a subjacent carrier and a sub- 
jacent picking screen, the stirring device being provided with means for im- 
parting a latéral motion to the same." 

"4. A machine for picking nuts, pods, etc., from vines, comprising a car- 
rier for the vines, a picking screen arranged below the carrier through which 
the nuts may drop while still adhering to the vines and movable brush below 
the screen to clean the same. 

"5. A machine for picking nuts, pods, etc., from vines, comprising a carrier 
for the vines, a picking screen arrangea below the carrier, a movable cleaner 
below the screen and a stirring device arranged above the carrier to work the 
nuts through the screen." 

And claims 1 and 3 of the Benthall patent, hereinbefore set out as involved 
in the second suit 

Charles A. Munn and T. Hart Anderson, both of New York City, 
and Tazewell Taylor, of Norfolk, Va., for complainant. 

George W. Ramsey and L. S. Bacon, both of Washington, D. C, 
and Lee Britt, of Suffolk, Va., for défendants. 

WADDIIX, District Judge (after stating the facts as above). The 
défenses to the several suits involve many charges of invalidity, the 
two prominent défenses, however, that apply to ail the cases, being: 
(1) That the patents respectively are invalid because of lack of pat- 
entable novelty as shown in the prior art. (2) They deny infringement 
of any of the patents, and allège spécial objections to the several 
patents, as follows: To the Jones patent, (a) the invalidity thereof, 
because of the anticipation in the prior art by the Pope stemmer ; (b) 
because it describes an inoperative machine; to the Ferguson & Ben- 
thall patent, (c) the invalidity thereof, because of anticipation by the 
prior use of the Ben Hicks machine; (d) because it describes an in- 
operative machine ; (e) because the same was not legally issued ; and 
to the Benthall patent, (f) the invalidity thereof, because of the antic- 
ipation in the prior art by use of the Gwaltney machine; (g) of the 
Ben Hicks machine ; (h) of the Hundley machine ; and (i) because 
of defective description in the application for the patent. 

It will be observed that in thèse nine enumerations of spécifie objec- 
tions to the three patents in suit, lettered from "a" tô "i," fàve of them 
relate to lack of novelty because of alleged anticipation in the prior art, 
and two for failure to disclose operative appliances. They will be 
considered as respects each patent in discussing that gênerai subject, 
leaving but two objections that need be specially considered, namely: 
(1) That the Benthall patent was void because of defective description 
in the application therefor; and (2) the Ferguson & Benthall patent 
was void because it described an inoperative machine, and that it was 
not legally issued. 
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It seems to the court that thèse spécifie objections are technical in 
character, and without merit. The Benthall patent was sworn to by 
the patentée, and f ully set f orth its purposes ; and the alleged lack of 
oath relates to a failure to file an additional affidavit, upon the require- 
ment of the authorities of the patent office, to amplify certain of the 
provisions of the claims in the patent, which being made, that office 
acted upon without further affidavit. 

The Ferguson-Benthall patent sets forth its purposes with sufficient 
certainty to demonstrate its working capacity to one skilled in the art, 
which is what the law contemplâtes; and the objection to its issuance 
originally to the assignée, Barnes, as an entirety, instead of one-half 
interest therein, which was promptly corrected by the Commissioner of 
Patents by proper certificate, is likewise without merit, as heretofore 
determined by this court in overruling the demurrer in this cause. 

1. Recurring now to the gênerai défense, interposed in each of the 
causes, that the complainant is equitably estopped from the institution 
and prosecution of the same, because of its conduct in advertising the 
advantages of its patent, and warning others against its unlawful use 
by reason of alleged injunction proceedings, the claim being that the 
complainant had exceeded the bounds of propriety in the latter respect, 
and claimed more than it was entitled to in the former. While the 
complainant may not be entirely free from criticism in both respects, 
in issuing circulars tending to intimidate, and especially by threatening 
litigation against those supposed to be infringing upon its patent rights, 
and in anticipation of the action of the court in their favor, still the 
breach of propriety in this respect does not seem to hâve been suffi- 
ciently reprehensible to justify the court in denying to it its just rights 
under its patents. 

[1] 2. As to lâches, the défendants insist that under the circum- 
stances of thèse causes, having regard to the alleged knowledge and 
opportunity of knowledge on the part of the complainant of what the 
défendants were doing under their patent, it was guilty of such lâches 
in the institution of thèse suits as to disentitle it to prosecute the same. 
Undoubtedly one may so sleep upon his rights, and allow his adversary 
to proceed apparently in contravention thereof, as to disentitle him in 
equity and f air dealing to assert his conflicting claim, and in determin- 
ing this question, in patent cases as well as in litigation generally, each 
case must be controlled by its own peculiar facts and circumstances. 
In other words, what may be considered grave lâches in one case would 
not in any respect be such in another. Almost innumerable conditions 
would détermine this question, and only under very spécial circum- 
stances should the court hold one guilty of lâches whose litigation 
was instituted within the statutory limitation, which in patent cases is 
six years. Act Mardi 3, 1897, 29 Stat. L. c. 391, § 6, p. 694. The 
Ferguson & Benthall patent was issued on the 24th of March, 1906; 
the Benthall patent on the 9th of June, 1909; and the Jones patent on 
the 2d of September, 1909. Thèse several suits were instituted in 
September, 1912, and the alleged acts of infringement were from and 
after July 5, 1909, which would seem clearly to indicate that the court 
would not be warranted in applying that doctrine; the suits having 
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been instituted within the statutory period, and within some three 
years of the alleged act of infringement. 

3. Considering the validity of the patents in suit because of the lack 
of novelty in the several claims in issue in the Ferguson & Benthall 
and Benthall patents, and as containing nothing involving inventive 
skill or genius, but a mère aggregation of old éléments, it will be ob- 
served that the défendants insist especially that the Ferguson & 
Benthall patent was anticipated by that of the patent of Ben Hicks, and 
the Benthall patent by those of P. D. Gwaltney, Ben Hicks, and John 
Hundley. Much considération has been given to the subject of validity, 
in the light of the several patents specially enumerated, as well as 
others set up in the pleading, and it seems entirely clear to the court 
that in neither instance do the patents thus introduced as showing the 
prior state of the art disentitle the complainant to the benefit of its 
patents. The court will ref er in détail only to those which are especial- 
ly claimed as anticipatory of the prior art, that is, the Hicks, Gwaltney, 
Hundley and Pope patents, and will, in determining the validity of 
complainant's two patents, as well as the matter of infringement there- 
of, consider the several claims in said two patents together, as it will 
not be practicable within a reasonable length of this opinion, covering 
the three causes before the court, to discuss in détail the several alleged 
anticipatory acts and évidences of patentability or the alleged infringe- 
ments. 

The Ferguson & Benthall patents, and neither of the claims thereof, 
in suit in either the second or third of thèse causes, can be said to hâve 
been anticipated by the Ben Hicks machine. Nor was the Benthall 
patent in any of the claims thereof in suit in each of the three causes 
anticipated by anything contained in either the P. D. Gwaltney, the 
Ben Hicks, or the John Hundley patents. It is true that the Hicks and 
Hundley patents were for peanut pickers, and the Gwaltney for a 
peanut stemmer; but they consisted merely of crude and imperfect 
efforts to produce something that would answer the purpose desired — 
certainly so far as the Hicks and Hundley machines were concerned. 
They werè of the most primitive kind, from an intelligent mechanical 
view, and entirely valueless from the standpoint of securing any prac- 
tical results in the accomplishment of the object sought to be attained. 
Only one each of the two machines was built, and neither used to the 
extent of actually perfecting anything, though it is claimed that the 
Hicks machine was occasionally worked for a short time on patentee's 
small farm. The Gwaltney stemmer may be said to hâve been more 
mechanically built; but only one machine was made, and it, too, was 
found inoperative from a practical standpoint, and was quickly put 
aside. So far from the Gwaltney stemming machine anticipating that 
of the saw in claims 4 and 5 of the Benthall patent, involved in the 
first of thèse causes, the latter machine, with its saw, antedated the 
former. The earliest date allowable to the original Gwaltney patent 
is December 3, 1905, the improved Gwaltney March 22. 1905, whereas 
the Benthall patent was marketed as early as August, 1905, and in this 
respect it should be noted that the date of invention, and not the time 
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of application for the patent, controls. Klein v. Russell, 86 U. S. (19 
Wall.) 433, 22 L. Ed. 116. 

[2, 3] As to each of thèse three machines, it may be said that they 
were never in effective and successful opération; the first tvvo at no 
time, and the last, if at ail, subséquent to the date of complainant's 
patent, and they ail belong to the class of inoperative, unsuccessful, 
and abandoned experiments, and will not serve to invalidate patents 
subsequently acquired for perfected machines. Brown v. Guild, 90 
U. S. (23 Wall.) 181, 23 L. Ed. 161 ; American Co. v. Fiber Co., 90 U. 
S. (23 Wall.) 566, 23 L. Ed. 31; Deering v. Winona, 155 U. S. 286, 
15 Sup. Ct. 118, 39 E. Ed. 153. Moreover, it cannot be said that the 
défendants hâve established their claim to anticipation by the prior art 
with the character of évidence, and that degree of certainty, imposed 
upon them by the law. They bear the burden of proof, with ail the 
presumptions against them so far as they seek by unsupported oral 
testimony to establish their claim of prior use. Washburn v. Beat-Em- 
All, 143 U. S. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 154; Mast v. Demp- 
ster, 82 Fed. 327, 27 C. C. A. 191 ; Buser v. Novelty, 151 Fed. 478, 81 
C. C. A. 16. 

The défense of prior anticipation of the art having failed, has com- 
plainant shown itself entitled to valid patents as respects the several 
claims in the Ferguson & Benthall patents in suit? It seems to the 
court that it has ; that in each of the claims hereinbefore set forth some- 
thing new and useful, that required inventive skill and knowledge, has 
been furnished to the art in securing an effective peanut picker and 
stemmer. Others, it is true, had made attempts, and some of them had 
almost reached the goal, but they failed, and to the patentées or their 
assignées has been accorded the great satisfaction of producing some- 
thing that is at once effective and valuable. It has produced something 
in no sensé a mère aggregation of old éléments, with each part perf orm- 
ing its own function, and nothing more; but, on the contrary, a new 
combination of parts, coacting in the manner of the trûe combination 
to produce a new and useful resuit, and hence something cleafly patent- 
able. 

[4] The thoughts and ideas of others, as suggested by old patents, 
may hâve been availed of, and différent éléments, suggested by thé 
art embodied in prior patents, may hâve been included in the patent ; 
but that will not avail the défendants as a défense, or serve to annul 
complainant's patents, as it constitutes no anticipation, and no défense 
to a claim of infringement, that one or more éléments of the patented 
combination, or one or more of the parts of the patentable improve- 
ment, may hâve been found in an older patent, another in a second, and 
another still in a third. It is indispensable that ail of them, or their 
mechanical équivalents, be found in the same appliance, where they do 
substantially the same work, by the same means. Bâtes v. Coe, 98 U. 
S. 31, 25 L. Ed. 68; Imhaeuser v. Buerk, 101 U. S. 647, 660, 25 E. 
Ed. 945. Hère we hâve a complète appliance, made up, it may be, in 
part, from the use of old éléments, but which produces a resuit due to 
the joint and co-operate action of ail of the éléments, and- making at 
once a complète and efficient machine of great value and utility in the 
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large field of human endeavor, where real success has heretofore never 
been attained, and the commercial value of which has been readily 
recognized by its quickly taking the place virtually of ail similar appli- 
ances theretofore. 

[5] The complainant's Benthall and Ferguson & Benthall patents in 
suit, as respects ail of the claims aforesaid, in issue in thèse three 
causes, are clearly valid, and belong to the class of cases, not perhaps 
of entire novelty, so far as the end sought to be attained is accomplished, 
yet showing such improved advancement therein as involves mechanical 
skill and genius, and constitutes a distinct and positive advance in the 
science and art involved, resulting in bringing forth something at once 
workable, practicable, and of great value to its owners, and of gênerai 
benefit to the public. In the light of thèse assured results, it will not do 
to say they were ail readily foreseen, and easy of accomplishment. Dif- 
ficulties in the light of after events generally so appear. Diamond Rub- 
ber Co. v. Consolidated Tire Co., 220 U. S. 428, 434, 435, 442, 443, 31 
Sup. Ct. 444, 55 L. Ed. 527 ; Computing Co. v. Automatic Co., 204 U. S. 
609, 27 Sup. Ct. 307, 51 L. Ed. 645 ; Washburn v. Beat-Em-AU Barbed 
Wire Co., 143 U. S. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 154; Ameri- 
can Co. v. Fiber Co., 90 U. S. (23 Wall.) 566, 23 L. Ed. 161 ; National 
v. Interchangeable, 106 Fed. 693, 45 C. C. A. 544 ; Mahoney v. Mal- 
colm, 143 Fed. 124, 74 C. C. A. 318; Morton v. Llewellyn, 164 Fed. 
693, 90 C. C. A. 514. 

4. Infringements. Corning to the alleged acts of infringement by 
the défendants in thèse several causes, the same will be considered in 
référence to the différent spécifications of infringement of the Benthall 
patent, set forth in the first-named cause, and of said patent, as well 
as of the Ferguson & Benthall patent in the last two causes, claims 4 
and 5 of the Benthall patent being involved in the first cause, claims 1 
and 3 of the same patent, and claim 1 of the Ferguson and Benthall 
patent in the second cause, and the said two claims 1 and 3 of the 
Benthall patent, and claims 2, 4, and 5 of the Ferguson & Benthall 
patent in the third cause, and they will be discussed in the order named. 

First. Claims 4 and 5 of the Benthall patent in the first cause. 

Thèse two claims hâve been heretofore recited. Briefly, the patentée 
claims the peculiar and novel construction of his peanut stemming 
disks or saws to be a toothed disk in which the teeth hâve rounded or 
heel-like formations at their ends, which extend further outward than 
the points of the teeth, so that thèse points are in effect guarded, and 
thus prevented from engaging or injuring the shells of the nuts. The 
teeth are spaced apart at such a distance that the nuts cannot get be- 
tween them, and preferably the widest portion of this space is approxi- 
mately the same as the width of the teeth. The sides of the teeth are 
in converging relation, so as to exert a wedging action on the stems, and 
the front edges of the teeth are preferably straight, and the edges of 
the adjacent teeth meet at an acute angle. 

Claim 4, a stemming device (a) comprising a disk ; (b) provided on. 
its periphery with a plurality of teeth ; (c) said teeth being inclined to 
the radii of the disk; (d) having their front edges straight; (e) the 
edges of the adjacent teeth meeting at an acute angle; (f) the points 
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of the teeth being nearer the centers of the disks than the heels thereof ; 

(g) the spaces between the teeth being of a width at the widest part 
apprpximately equal to that of the teeth. And claim 5, a stemming de- 
vice, (a) comprising a disk ; (b) provided on its periphery with a plu- 
rality of spaced teeth ; (c) having straight front edges ; (d) the heels 
of the teeth being further from the center of the disk than the points 
thereof, whereby they form a guard for the point; (e) the edges of the 
teeth meet at an acute angle, whereby to exert a wedging action. 

Defendant's expert seeks to differentiate its saw from that set forth 
in the claims of the Benthall patent, because in the National, or Lillis- 
ton, saw of the défendant, the converging sides of the gullets do not 
meet at an angle, but the lower end of the gullets is slightly rounded. 
And he analyzes the différence in the two patents, but in the end, as the 
court thinks, demonstrates that the only point of différence between the 
two is that the apex of the gullets is rounded, and not angular; in 
other words, that the base of the gullets in the defendant's saw does 
not meet at an angle. This angular formation is not essentially différ- 
ent, and in the judgment of the court produces no material change in 
the mode of opération of the two machines. The claims of the Benthall 
patent in suit contemplate only that opposing straight edges of the 
gullet should converge towards the base of the gullets, to such an extent 
as to cause an effective engagement with the peanuts stemmed there- 
by, and this resuit is secured by the defendant's saw substantially as 
it is accomplished with the saw of the complainant. The court is con- 
vinced that. the saw of the defendant's Lilliston machine conforms sub- 
stantially to that of the saw of the complainant, covered by claims 4 
and 5 of the Benthall patent ; that the two are designed for and per- 
forai the same service in substantially the same manner, certainly so 
far as the resuit is concerned; and that any différence between them 
is not real, but merely colorable. 

Second. Claim 1 of the Ferguson & Benthall patent, and claims 1 
and 3 of the Benthall patent, are covered by the second suit. 

Thèse three claims hâve been heretofore recited. 

The Ferguson & Benthall patent, claim 1, briefly, comprises suitable 
framework in which is mounted a substantially horizontally disposed 
picking screen. An endless chain carrier is mounted on sprockets, and 
this chain carrier carries at intervais transversely disposed pins; the 
chain carrier runs in close proximity to the upper surface of the hori- 
zontally disposed picking screen, and, in opération, the vines, with 
peanuts attached thereto, are fed from a trough onto the moving chain 
carrier, and dragged along and over the upper surface of the picking 
screen. Located above the carrier is a frame which the patent de- 
scribes as an agitator frame. This frame is substantially parallel to 
the picking screen and the chain carrier which passes between the pick- 
ing screen and the agitator frame. The agitator frame is provided 
with downwardly extending spring fingers, arranged in parallel rows, 
the ends of the spring fingers being closely adjacent to the carrier 
chains, and the slats and pins carried thereby, and in close proximity to 
the picking screen. This agîtator frame spreads and loosens up the 
vines by means of the spring fingers as they are dragged by the carrier 
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chain between the picking screen and the ends of the spring fàngers. 
This agitator f rame moves in a horizontal plane, and laterally or trans- 
versely of the f rame of the picking screen. 

A criticàl analysis of the defendant's alleged infringing machine vvill 
show that it contains a picking screen, a vine carrier, and an agitator 
frame, arranged and having the same relation substantially to each 
other as the corresponding parts of the machine aforesaid of the Fer- 
guson & Benthall patent ; the real différence between the two being 
that in the former the agitator frame is so arranged as to move lateral- 
ly and horizontally, while in the latter the same agitator and the spring 
fingers carried thereby are in a direction longitudinally, or lengthwise, 
of the machine. There is confessedly a différence in the direction of 
the horizontal reciprocation of this frame in the two machines, and in 
both cases is the reciprocatory a substantially horizontal one, and the 
results secured practically the same. 

The fact that the reciprocating picker frame or agitator frame of 
the defendant's machine is normally inclined to a horizontal plane, and 
moves longitudinally, and not transversely, does not make that machine 
substantially a différent machine from the one described in the patent 
in suit, as set forth in claim 1, one being in effect the équivalent of the 
other ; and whether the agitator frame moves laterally, or longitudinally, 
or horizontally, is immaterial, so long as the éléments are arranged and 
combined, and move to produce the resuit desired. 

Considering claims 1 and 3 of the Benthall patent in the second suit, 
being the stemming mechanism, they consist briefly of a supporting. 
frame supported on rollers, a reciprocating trough or frame, provided 
with a slatted bottom formed by longitudinally extending slats, mount- 
ed upon mandrels, arranged in a frame. And extending transversely 
are a group of stemming saws, there being two mandrels and two 
groups of saws, the saws projecting through the slats in the slatted 
bottom of the reciprocating trough. The trough is reciprocated by 
means of a crank shaft, connected by a strap or link pivotally connect- 
ed to one end of the reciprocating trough. The crank shaft and the 
mandrels are provided with sprocket wheels, which are engaged and 
driven by a sprocket chain, so that as the crank shaft is rotated, im- 
parting longitudinally shaking or reciprocating movements to the 
trough, the mandrels and saws are rotated in an opposite direction. 

The stemming device of the défendant the Virginia-Carolina Com- 
pany's machine will be found, upon careful examination into its mech- 
anism, to be substantially like that of claims 1 and 3 of complainant*s 
Benthall patent. There is some différence between them. In the com- 
plainant's machine, the reciprocating trough is mounted upon and 
supported by rollers, whereas in the Virginia-Carolina Company's ma- 
chine its reciprocating stemming trough is mounted on hangers, which 
is the only real différence between them ; though the défendant insists 
that in its machine is not found the long open rectangular frame as set 
forth in claim 1. There is undoubtedly the full équivalent of this 
frame in the Virginia-Carolina machine, and it relates to the same sub- 
ject-matter, and the main frame of its machine corresponds in ail sub- 
stantial particulars to the frame of the stemming device of the Benthall 
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patent ; and in thèse respects, as well as in the matter of the structures 
of the two machines, it contains substantially the mechanical équiva- 
lents of the other. 

Third. Claims 2, 4, and 5 of the Ferguson & Benthall patent, in- 
volved in the third suit, will now be considered ; claims 1 and 3 of the 
Benthall patent, also in the same suit, having been reviewed in con- 
nection with the second suit, and need not be further referred to. 

Thèse several claims are alleged to hâve been infringed by the de- 
fendant Debnam and Ferguson, trading as the Ferguson Manufactur- 
ing Company, by their patent, designed by Finton F. Ferguson, the 
father of Walter C. Ferguson, the inventor of the Ferguson & Benth- 
all patent in suit, and who, by reason of his connection with the two 
patents, and his relationship in question, it is charged is really en- 
gaged in furthering the infringement on the part of the défendants 
of the patent sold to the complainant. The three claims hâve been 
hereinbefore recited, and relate to a machine for picking peanuts, 
pods, etc., f rom the vines. Claim 2 containing briefly : (a) A stirring 
device consisting of a frame bearing downwardly projecting fingers ; 
(b) a subjacent carrier; (c) a subjacent picking screen — the stirring 
device (a) being described as provided with means for imparting a 
latéral motion to it. Claim 4 of : (a) A carrier for the vines ; (b) 
a picking screen arranged below the carrier through which the nuts 
may drop while still adhering to the vines ; (c) a movable brush below 
the screen to clean the same ; and claim 5 : (a) A carrier for the 
vines ; (b) a picking screen arranged below the carrier ; (c) a mov- 
able cleaner below the screen; (d) a stirring device arranged above 
the carrier, to work the nuts f rom the screen. 

The defendant's infringing machine, as respects thèse three claims, 
is built on différent lines from those of the machine alleged to hâve 
been infringed. The picking screen instead of being fîat, and suppos- 
edly substantially horizontal, is formed cylindrically or drumlike, and 
the carrier, instead of being a separate instrumentality, is connected 
to the stemming frame, which carries the drumlike picking screen, and 
moves in unison therewith, and the agitator with the spring fingers is 
curved and centrically arrange^ with relation to the picking screen, 
and parallel thereto, and, instead of being moved as an entirety, has a 
portion which is fixed, and another portion which is moved horizontally 
and laterally, and likewise the brushes which clean the screen, in- 
stead of being composed of bristles mounted on an endless carrier, 
as shown in complainant's patent, consist of flexible strips extending 
transversely beneath the picking screen, and are carried by an oscil- 
lating counterbalanced spring. 

It is on thèse différences that the défendants rely for their défense 
of noninfringement of complainant's patent. 

While constructed on thèse apparently somewhat différent lines, 
it must be patent to a casual observer that the subject-matters of the 
two machines are the same, and their respective mechanisms in ail 
essential materials one the équivalent of the other, designed for, and 
which produce the same resuit, and the variation between them per- 
haps being no more than would hâve been expected from a second 
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inventor who had theretofore sold a previous invention covering the 
same gênerai ideas. 

Having thus reviewed the several grounds of alleged invalidity of 
the claims in suit, of the Benthall & Ferguson and Benthal patents, 
and for the reasons herein stated, the conclusion that the said several 
claims were valid, each involving novelty and inventive genius, which 
had not been anticipated by the prior art, and having likewise reviewed 
the alleged acts of inf ringement by the défendants of the several claims 
of said two patents, alleged to hâve been infringed by the défendants, 
the conclusion of the court is that the complainant has sustained the 
charges of infringement by the défendants thereof. It is entirely 
true that the complainant has not been able to establish against the de- 
fendants that their machines in terms infringe in every instance those 
of the complainant, but they hâve established that, where said machines 
are not exactly the same, they are so in efïect; that they were made 
and intended for the same purpose, to produce the same results, and 
constitute the substantial équivalents one of the other. Morey v. Lock- 
wood, 75 U. S. (8 Wall.) 230, 19 L. Ed. 339 ; Sewall v. Jones, 91 U. 
S. 171, 23 L. Ed. 275 ; Union v. Murphy, 97 U. S. 120, 24 L. Ed. 935 ; 
ïmhaeuser v. Buerk, supra, 101 U. S. 647, 25 L. Ed. 945 ; Norton v. 
Jenson, 49 Fed. 859, 1 C. C. A. 452 ; National v. American, 53 Fed. 
367, 3 C. C. A. 559; Standard v. Osgood, 58 Fed. 583, 7 C. C. A. 
382 ; Crown v. Aluminum, 108 Fed. 845, 48 C. C. A. 72 ; Kinloch v. 
Western, 113 Fed. 652, 51 C. C. A. 362; Dowagiac v. Minnesota, 118 
Fed. 136, 55 C. C. A. 86; Anderson v. Collins, 122 Fed. 451, 58 C 
C. A. 669. 

[6] 5. Claims of the Jones patent. Coming to the considération of 
claims 8 and 9 of the Jones patent, alleged in the first-named suit tc> 
hâve been infringed by the National Machine Corporation, having hère- 
tofore to this time discussed only the alleged infringement of the 
Benthall and Ferguson & Benthal patents, and which claims 8 and 9 are 
set out in the statement of f acts herein, the défendant National Machine 
Corporation assails the validity of this patent : First, in that it contains 
no patentable novelty in view of the prior art, as shown by certain ear- 
lier patents ; second, that it is invalid because of prior use of the 
machine known as the Pope stemmer ; third, that it is invalid because 
it describes and claims an inoperative machine; and, fourth, that it 
has not committed any of the acts of infringement as alleged. 

Thèse défenses will be considered in the order named. Unques- 
tionably, a patent, to be valid, must contain éléments of novelty and 
inventive genius, and if, as claimed, the prior state of the art as shown 
by previous patents would demonstrate the lack of either of the two 
éléments mentioned, the patent would fail. Défendant cites 14 pre- 
vious patents, in some or ail of which they say the essential éléments 
of the claims in question hâve been anticipated. The court, having 
carefully examinée! ail the patents referred to, and given full consid- 
ération to that subject is convinced that the claim is not well made. 
Indeed, practically ail of the patents referred to are for machines oth- 
er than peanut pickers or stemmers, and generally, certainly in so far 
222 F.— 59 
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as they relate to the material éléments involved in the two claims in 
question, may be said to belong to a class of unsuccessful and aban- 
doned experiments. 

The second défense proves of greater difnculty. The Pope stemmer, 
it is true, was never patented. But that is not material if the prior 
machine was complète within itself , and had been in practical opération, 
and demonstrated its commercial value before the issuance of the 
Jones patent. The inventor, Pope, a witness introduced on behalf of 
the défendant, thus described his peanut stemmer, which shows how 
nearly the Jones patent in suit follows it, namely: 

"A cylinder stemmer, made of 24" cast-iron pulleys by 2" face-about 3 /s 
space between each pulley, driven by a belt, thèse pulleys sit on shafting, and 
using a sufflcient number to make a cylinder about 4 feet long, and peanuts 
fed through one end of the cylinder and tailed out of the opposite end, with 
circular saws of the ordinary gin saw type, revolving in the space between 
each pulley, with a cylinder revolving in opposite direction of the saine, 
thereby moving the peanuts about and the stems taken off as they went 
through the revolving cylinder." 

The complainant insists that the Pope machine was but a crude ef- 
fort to form a drum, arranged to rotate on an inclined axis, with saws 
rotating in a direction opposite to that of the drum, resulting in the 
production of a peanut stemmer which proved wholly inoperative, and 
should be placed in the class of abandoned experiments. 

With this view, the court cannot agrée under the évidence in this 
cause. It is true only one of the machines was made; but that one 
cannot be said to hâve been unsuccessful, for the undisputed testimony 
is that it was operated in Pope's factory for the whole season of eight 
months, that its use was well known, and that it may be said to hâve 
been fairly successful in the then state of the art, having successfully 
stemmed some 10,000 bags of peanuts, and compared favorably with 
the Benthall machine, save that the vines would pass through the lat- 
ter stemmer with greater facility, but not performing the work with 
the same cleanliness as the cylinder of the Pope stemmer, and with 
the spécial objection to the Pope patent only that it would occasion- 
ally drag the peanuts, which defect, however, it was claimed was due 
to the fact that the pulleys used were too narrow on the face, making 
the space between the spokes of the pulleys and saw not of sufficient 
distance to avoid cracking the peanuts occasionally. The court can but 
believe that the Pope stemmer included in a practical way substantially 
every élément of the Jones stemmer, comprising an inclined rotary 
drum suitable to work with circumferential slots in the walls thereof, 
and stemming saws extended through the slots into the drum, and that 
the same had been in actual commercial use, stemming large quantities 
of peanuts, some three years before the Jones patent was applied for. 
Prior use of a machine has always been held to anticipate and inval- 
idate a later patent on the same device, and authorities to support that 
doctrine could be cited almost without number. Nor is it material that 
the prior invention should hâve been generally known, or the output 
used. Knowledge of its existence will be presumed. 

[7] In Reed v. Cutter, 20 Fed. Cas. No. 11,645, Judge Story held 
b. patent on a pump valve invalid on a pump including the same struc- 
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ture, which had been invented and reduced to practice before the date 
of complainant's patent, saying : 

"TTnder our patent laws, no person, who is not at once the first, as well 
as the original, inventor, by whom tha invention has been perfeeted and 
put into actual use, is entitled to a patent. A subséquent inventor, although 
an original inventor, is not entitled to any patent. If the invention is per- 
feeted and put into actual use by the first and original inventor, it is of no con- 
séquence whether the Invention is extensively known or used, or whether the 
knowledge or use thereof is limited to a few persons, or even to the first in- 
ventor himself." 

And in Çoffin v. Ogden, 85 U. S. (18 Wall.) 120, 21 L. Ed. 821, Mr. 
Justice Swayne, speaking for the Suprême Court, held a patent on a 
lock to one Kirkham, who made his invention in March, 1861, to be 
completely anticipated and the patent void by a lock made not later 
than January 1, 1861, by one Erbe; the learned justice saying: 

"Hère it is abundantly proved that the lock originally made by Erbe 'was 
complète and capable of working.' The priority of Erbe's invention is clearly 
shown. It was known at the time to at least five persons, including Jones, 
and probably to many others in the shop where Erbe worked ; and the lock 
was put in use, being applied to a door, as proved by Brossi. It was * • * 
tested and shown to be successful. Thèse facts bring the case made by the 
appellees within the severest légal tests which can be applied to them. The 
défense relied upon is fully made out." 

In Evans v. Eaton, 3 Wheat. 454, 4 L. Ed. 433, Mr. Chief Justice 
Marshall, referring to the question of originality as an élément in pat- 
ent law, said : 

"Admitting the words 'originally discovered' to be explained or limited by 
the subséquent words, still, if the thing had been in use, or had been discovered 
in a public work, anterior to the supposed discovery, the patent is void. It 
may be that the patentée had no knowledge of this previous use or previous 
description. Still his patent is void ; the law supposes ne may hâve known it." 

In Allen v. Steele (C. C.) 64 Fed. 793, Judge Buffington, in the Unit- 
ed States District Court for the Western District of Pennsylvania, in 
construing the efïect of a prior device on an oil pumping apparatus, 
stated : 

"While Mr. Allen may not hâve known of this Shippen device, yet knowledge 
of it must be imputed to him, and, with this state of the art before him, he 
made application for the patent in controversy." 

The case of Brush v. Condit, 132 U. S. 48, 10 Sup. Ct. 1, 33 L. Ed. 
251, will be found especially interesting. It involved a patent on an 
electric lamp which had been in prior use. Mr. Justice Blatchford, 
speaking for the court, said : 

"The case is that of the public, well-known, practical use in ordinary work, 
with as muchi success as was reasonable to expect at that stage in the 
development of the mechanism belonging to electric arc lighting, of the exact 
invention which was subsequeutly made by the patentée; and, although onljr 
one clamn and one lamp were ever made, which were used together two and 
one half months only, and the invention was then taken from the lamp and 
was not afterwards used with carbon pencils, it was an anticipation of 
the patented device, under the established rules upon the subject" 

The Pope stemmer, in the judgment of the court, cannot be treated 
as an abandoned experiment. The machine was a complète one ; there 
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is no élément of uncertainty as to its use, and no attack made on the 
witnesses, nor effort to controvert what they said. Indeed, its actual 
parts were brought before the court; it was in successful opération, 
and a part of the regular equipment of the Pope f actory, and used with 
profit; whereas, the Jones device has never been put in opération, 
though an unsuccessful attempt was made to build one of the ma- 
chines ; and the Pope patent theref ore constitutes a prior dedication 
to the public, invalidating the Jones patent, which has never been put 
in use. 

Considering the third and fourth objections to the machine together, 
that is to say, that the Jones patent is inoperative, and that there has 
been no infringement thereof, it will be noted that the complainant ad- 
mits that the Jones patent in some respects does not présent a complète 
appliance, but insists that the particulars in which it is alleged to be dé- 
tective do not apply to its stemming apparatus, but to its picking mech- 
anism, and hence it is immaterial hère, and that the alleged defects or 
inoperative features would be readily observed and remedied by one 
skilled in the art. Hovvever this may be, the complainant has not sub- 
jected its device to the crucial test of ascertaining whether it is a work- 
able machine or not, and admits that in some particulars it is déficient. 
Hence the court should not too readily allow this appliance to be made 
the basis of a suit for an alleged infringement against one using a 
patent subsequently issued, and in successful opération. Prima facie, 
the subséquent patent does not infringe, as the Patent Office would 
presumptively not hâve issued a patent to the défendant, covering, as 
complainant insists, the exact structure of its machine. Boyden Power 
Brake Co. v, Westinghouse, 70 Fed. 816, 17 C. C. A. 430 (C. C. A. 4th 
circuit), afnrmed by the Suprême Court in 170 U. S. 537, 18 Sup. Ct. 
707, 42 L. Ed. 1136; Corning v. Burden, 15 How. 252, 14 L. Ed. 683; 
Miller v. Manufacturing Co., 151 U. S. 208, 14 Sup. Ct. 310, 38 L. Ed. 
121 ; Boyd v. Janesville Tool Co„ 158 U. S. 260, 15 Sup. Ct. 837, 39 L,. 
Ed. 973 (opinion of the lower court in 37 Fed. 887) ; Ney v. Ney Mfg. 
Co., 69 Fed. 405, 16 C. C. A. 293. 

The complainant has introduced expert testimony with a view of 
showing that the defendant's machine as covered by the Lilliston pat- 
ent, No. 1103305, of July 14, 1914, is an exact counterpart of the Jones 
patent, as respects the claims in question ; and the défendant introduced 
expert witnesses who seek to discriminate between the two appliances 
as patented. The court is inclined to agrée with complainant' s expert 
as to the similarity of the two patents in material particulars, and un- 
doubtedly in some respects they are, though not to the extent of justify- 
ing the court in sustaining the alleged acts of infringement complained 
of by the complainant under the facts and circumstances of this case. 
Krupp v. Midvale Steel Co., 191 Fed. 588, 112 C. C. A. 194. _ VVhere 
the patent claimed to hâve been infringed is incomplète upon its face, 
its efficiency as far as tested a failure, and its owner has not sought to 
avail himself of its advantages, and thus afford the public the benefit 
to which it is entitled, if it possesses the advantages claimed for it, the 
language of Judge Morris, in Crown Cork & Seal Co. v. Aluminum 
Stopper Co. (C. C.) 100 Fed. 849, is strikingly appropriate and illustra- 
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tive of the apparent weakness of the complainant's position hère. The 
learned judge said : 

"It is somewhat signiflcant, also, that the complainant has never put upon 
the market, or otherwise in any way used, the device described in the patent 
in suit. The reason for tins is asserted to be that the other bottle-stopper de- 
vices manufactured by the complainant corporation, under other patents 
granted to Painter for other forms of stoppers, are so highly esteemed by the 
public that the complainant has never considered it worth while, so long as 
the defendant's conflicting contention had not been adjudicated, to attempt to 
commercially introduce this device. This nonuser would not, in my opinion, 
affect the légal right of the complainant to enjoy the monopoly given it for 
17 years by the Painter patent, and to enforce it by the aid of an injunction, if 
the défendant ciearly infringed ; but this nonuser does give support to the 
contention that the Painter patent in suit was not made use of, because the 
device has defects whieh make it difficult to use commercially, and that it 
was not the équivalent of the defendant's device, which is free froin thèse 
difficulties." 

What is said there is doubly true, if the defendant's patent is invalid, 
as held herein, as it would in that event not form the basis of infringe- 
ment. 

The conclusion of the court upon the three causes is that complain- 
ant's patents referred to as the Ferguson & Benthall patent and the 
Benthall patent, as respects the several claims of each of said patents 
in suit, are valid ; and that the défendants hâve severally infringed the 
same as charged in the several suits ; and that, as respects the patent 
referred to as the Jones patent in suit, it is that the complainant is not 
entitled to the relief sought ; that said patent had been anticipated in the 
prior art by the Pope machine, and that the alleged claim of infringe- 
ment should not be sustained. 

A decree in accordance with thèse views will be entered on présenta- 
tion. 



NICHOLAS POWER CO. v. C. R. BAIRD CO. 
(District Court, S. D. New York. March 18, 1915.) 

1. Patents @=»328 — Validitt and Infkingement — Appaeatus fob Exhibit- 

ino moving plotubes. 

The Power patent, No. 826,112, for apparatus for exhibiting moving 
pictures, was not anticipated and discloses patentable invention. Défend- 
ant, however, held not chargeable with contributory infringement, 

2. Patents <§=>36 — Evidence of Invention — Commercial Sxiccess. 

Unusual commercial success of a patented article is entitled to great 
weight on the question of invention, when it is otherwise in doubt, as busi- 
ness ability, flnely constructed machine parts, and good selling organiza- 
tion cannot accomplish such a resuit without a basically satisfactory prod- 
uct; and especially is this true where other noted Inventors hâve pat- 
ented articles for the same purpose which were unsuccessful. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 40; Dec. Dig. 
<S=36.] 

3. Patents <©=a328 — Validity and Infbingement — Fieepeoof Magazine fob 

Film Réels. 

The Power patent No. 959,601, for a fire-proof magazine for film réels, 
held not anticipated, valid, and infringed. 

igr=For other cassa see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Cbiminal Law <§==>561 — Evidence — Suffiotency — Peoof Betond a Kea- 
sonable doubt. 

Where a trial judge, on the évidence before him, if sitting as a juror in 
a criminal case and charged that, if a certain fact in issue was proved 
beyond a reasonable doubt, défendant was guilty, would vote for a ver- 
dict of not guilty, and if, per contra, under a similar charge that, if the 
eontrary of such alleged fact was proved, défendant was guilty, he would 
likewise vote for a verdict of not guilty, he can be said to hâve a rea- 
sonable doubt on the issue. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1267 ; Dec. 
Dig. <S=»561.] 

In Equity. Suit by the Nicholas Power Company against the C. R. 
Baird Company and Chester R. Baird for infringement of letters pat- 
ent No. 826,112, for apparatus for exhibiting moving pictures, granted 
to Nicholas Power, July 17, 1906, and No. 959,601, to the same pat- 
entée, May 31, 1910, for a fireproof magazine for film réels. Dismissed 
as to first patent, and decree for complainant against défendant Com- 
pany on the second. 

Edmund Wetmore, Oscar W. Jeffery, and W. Brown Morton, ail of 
New York City, for plaintiff. 

Messimer & Austin, of New York City (Albert M. Austin, of New 
York City, of counsel), for défendants. 

MAYER, District Judge. This litigation involves two patents in the 
motion picture art, and, from the nature of the controversy, thèse must 
be separately considered. On the trial, one was familiarly called the 
"framing device" and the other the "fire valve." 

The Framing Device Patent. 
[1] "This invention," says Nicholas Power, the patentée, "relates 
to apparatus for displaying moving pictures, and more particularly to 
apparatus for displaying pictures which are arranged in séries upon a 
translucent film, which is fed intermittently across a projection aperture 
in front of a suitable source of light for illumination. The object of 
the invention is to improve apparatus of the type specified in respect 
to the devices employed for feeding the film across the projection aper- 
ture, and with respect also to the means employed for framing or cen- 
tering the pictures in relation to the projection aperture." 

Claims 2, 3, 4, and 5, when read in connection with the patent draw- 
ings, may be analyzed as follows (the éléments of the combination be-- 
ing identified with the drawings by référence numerals) : 

"2. In apparatus for exhibiting moving pictures — 

(a) A shiftaHe carrîage (28) ; 

(b) Film-feeding mechanism (pinion 39, Geneva driving wheel SI, and 

stop wheel 30 and sprocket 26), mounted on the carriage; 

(c) A main driving gear (12), turning about a ftœed axis (5); and 

(d) Shiftable intermediate gearing (37 and 38), constantly in operative 

connection with said driving gear (12) and said film-feeding 
mechanism (39), etc. 
"3. In apparatus for exhibiting moving pictures — 

(a) A sMftable carriage (28) ; 

(b) Film-feeding mechanism mounted on said carriage and comprising a 

pmion (39) ; 

Ô=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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(c) A main driving gear (12), turning about a flxed axis (5) ; 

(d) Intermediate gearing (37 and 38) between said main driving gear 

(12), and said pinion (39), and constantly in mesh witb both, said 
intermediate gearing moving in an arc having the axis (5) of the 
main driving gear (12) as a center. 
"4. In apparatus for exhibiting moving pictures — 

(a) A main driving gear (12), turning about the flxed axis (5) ; 

(b) A shiftable fitm-feeding mechanism, including a pinion (39) ; 

(c) A pair of detachably connected links (34 and 85), one of such links 

(34) turning about the axis (5) of the main driving gear (12), and 
the other (35) turning about the axis (33) of said pinion (39) ; and 

(d) Intermediate gearing (37 and 38) Connecting said main driving gear 

(12) and said pinion (39), said intermediate gearing (37 and 38) 
being mounted on the pivot (36) Connecting said links (34 and 35). 
"5. In apparatus for exhibiting moving pictures — 

(a) A flxed projection aperture (7) ; 

(b) A carriage (28), arranged for vertical movement beneath said pro- 

jection aperture (7) ; 

(c) A main driving gear (12), turning about a flxed axis (5) ; 

(d) Film-feediing mechanism (39, 31, 30 and 26), mounted on said carriage 

(28) ; and 

(e) Shiftable intermediate gearing (37 and 38), constantly in operative 

connection with said main driving gear (12) and said fllm-feeding 
mechanism (39)." 

The défenses are invalidity and noninfringement. 

The Validity of the Patent. 

When Nicholas Power entered this field, the motion picture art was 
about a dozen years old, but as yet in its early stages, and much was 
still to be accomplished in the successful projection of motion pictures, 
both from a scientific and commercial standpoint. The problem pre- 
sented over the old magie lantern was that, instead of projecting a 
single picture, the motion picture projector deals with a séries of suc- 
cessive instantaneous pictures of moving objects in such rapid succes- 
sion that the eye cannot follow the change from one picture to an- 
other, but sees the changes in position of the moving objects as a grad- 
uai transition closely simulating the appearance of natural movement. 

The pictures to be exhibited were produced as far back as the late 
'90's in their présent form of a long narrow bànd of celluloid films with 
marginal sprocket holes or perforations, and containing a séries of in- 
stantaneous photographs taken at intervais of one-sixteenth of a second, 
and designed to be exhibited at the same rate of 16 pictures to the 
second to reproduce natural movement. The early development of the 
art determined that it was essential to the production of a motion pic- 
ture to maintain the picture stationary during its interval of projec- 
tion, to eut off the light from the film during the interval of movement, 
to advance the next picture into position for projection, and to give the 
picture a longer interval of rest than the interval of movement. In 
addition to the mechanism for f eeding and holding the film and the shut- 
ter for cutting off the light from the film, machines hâve from the first 
been provided with a "sight opening" of the size of the individual pic- 
tures in the film to give an even "border" to the picture on the screen. 
It was early discovered that some means must be provided to permit 
a relative adjustment of the film and the "sight opening" or aperture, 
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as now called, because even with the short lengths of film then used 
(50 or 100 feet) the original registration of the picture and opening 
would be disturbed by imperfections in the sprocket holes, splices in the 
film and the like, and necessitate readjustment or "framing of the 
picture" to continue the exhibition. 

The patent in suit is not directed to an entire moving picture pro- 
jecting apparatus, but to a portion of it, and the claims in suit are ail 
directed to the construction for permitting the framing of the picture. 
It will be appreciated, at the outset, that the subject-matter involved 
délicate mechanism and accurate interrelation, ail looking to a resuit 
which would accomplish the illusion (if it may be so called) most ef- 
fectively. In an art of this character and mechanism of this delicacy, 
sometimes the omission or addition of merely a single élément rises to 
the dignity of invention, and it is with this appréciation and this mental 
attitude that the subject must be approached. The prior art défense 
involves a considération of the patents to Eberhard Schneider (United 
States letters No. 647,529) and Prestwich (British) and several prior 
use machines produced and testified about. 

(a) In the structure known in the case as the first Edison machine, ail 
the parts except the aperture plate were stationarily mounted, and the 
framing of the picture was accomplished by adjusting the aperture 
plate up or down as might be necessary for its opening to register with 
the picture. 

Objection : The position of the picture on the screen before the audi- 
ence was shifted up and down by the adjustment of the aperture plate, 
and, besides, the position of the film with regard to the focus of the 
lens varied. 

(b) In the second Edison (Exhibit Q), the aperture plate was the 
only part of the machine to be fixed, while the film-feeding mechanism 
was adjustable up and down, as might be necessary to bring the picture 
into registration with the lens and aperture plate. 

(c) In the "modified Edison" (Exhibit X), the machine frame is 
mounted on guide rods, instead of runways. 

(d) In the Schneider modified Edison (Exhibit C), the original rack 
and pinion for adjusting is replaced by a crank and screw. 

(e) The two early Power machines (Exhibits T and U) show the 
idea of the entire mechanism adjustable on its own front boards. 

None of thèse structures shows the combination of the claims, and 
each lacks many of the éléments. It is enough to point out that, among 
other things, they do not hâve a separate shiftable carriage nor a shift- 
able intermediate gearing. 

(f) The Schneider machine (Exhibit B). Eberhard Schneider, at 
one time a member of the German navy, first became interested in the 
motion picture business in 1895 in Essen, Germany, when he was head 
draughtsman at the Krupp works, and while there made his first pro- 
jecting machine. He came to this country shortly after, and in 1896 
made a machine which he called the Wondroscope. This did not hâve 
a framing device. Schneider's next type, of which he made two, and 
which he named the American Cinematograph, was made in 1897, and 
did not hâve a framing device. Later in 1897 he made two more ma- 
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chines, calling them also the American Cinematograph ; but thèse had 
a framing device, and one of them, known as Model 1897 No. 3, is 
Exhibit B in this case. 

Schneider is a man of superior ability, intelligent, persistent, and 
possessed of that ability for and patience with détail which is charac- 
teristic of men of science and of artisans of Germanie ancestry. He 
understood perfectly what it was necessary to accomplish and he set 
about to do it. His fundamental and, in the art, advanced thought was 
to construct a machine having a stationary f rame with fixed main shaft 
and stationary aperture plate, in which the framing would be accom- 
plished by adjusting the distance between the intermittent sprocket and 
the aperture plate. But, when Schneider came to concrète his thought 
into a physical structure, he just missed making a machine which was 
commercially successful. Comparing Exhibit B with the machine 
of the Power patent, we find : 

(1) That there is not the "vertically adjustable carriage." Instead, 
the shaft of Schneider's intermittent sprocket is carried by a pair of 
"cheeks" mounted to swing in the arc of a circle on the axis of the main 
shaft, and the whole arrangement is such that the adjustment of the 
cheeks swings the sprocket toward and away from the aperture which 
is formed in the frame above the main shaft. 

(2) That in Schneider there is an oscillatory movement of the pair 
of cheeks, while in Power the movement of the shiftable carriage is 
vertical. 

(3) That in Schneider, contrary to Power, therè is really no inter- 
mediate gear, and no shiftable intermediate between the main driving 
gear and the film-feeding mechanism ; the latter being driven directly 
from the main shaft. 

It is unnecessary to go on with the détails, for, giving to the Power 
the fair construction to which it is entitled, the Schneider Exhibit B 
cannot be successfully read against a single Power claim in controversy, 
nor can it be held that the Power mechanism is an équivalent of Ex- 
hibit B. If, however, a doubt as to invention were entertained (and I 
entertain none), the remarkable commercial success of the Power would 
conclusively résolve the doubt. 

[2] The usefulness of a trial in court in cases of this kind is hère 
well demonstrated. While the lawyers who participated in this case 
were trudging their way, on many days a f ew years ago, to the court- 
house, Power was starting his inventive career in a little workshop in 
one of the buildings on Nassau street. Edison and Schneider were 
striving for a resuit, but Power attained it, and to-day his machine con- 
cededly dominâtes the market and its sales are remarkable. The little 
workshop has risen to a large business enterprise, while Edison's ma- 
chine has lagged far behind, and Schneider (who, I hope, will some day 
hit the right thing) is doing business in a modest way on Second 
avenue. 

Business ability, finely constructed machine parts, and a good selling 
organization cannot accomplish such a resuit without a basically satis- 
factory product. We are not dealing with some pleasing article, which, 
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for the time being, catches the public, but with a délicate mechanism, 
which, to succeed, must consistently make good with the exhibitor and 
the audience. I am fully convinced that the patent is meritorious and 
should be sustained. 1 

Infringement. 

While the bill charges direct and contributory infringement, no case 
of direct infringement was made out nor attempted, and only a single 
instance of alleged contributory infringement is testified to. 

Hère again we hâve some more human nature. The Power and 
Baird concerns were on intimate and friendly business relations for a 
long time. Baird furnished Power with important and délicate parts 
for the Power machine. Later a break occurred in the relations, and 
the controversy has grown unpleasantly bitter. 

Baird is an able, energetic business man, and a good fighter when the 
fight is on; but in his methods I think he is honest, truthful, and 
above-board. The évidence abundantly demonstrates that Baird has 
stood on the merit of his product, and that he has sought to establish 
a réputation for his goods as "Baird" parts. He has the right to sell 
the parts he advertises in his company's circulars, so long as the sales 
are not for rebuilding. 

It is fair to assume that plaintiff has made every effort to discover 
whether Baird has been a party to a sale for rebuilding, and the Schnei- 
der, Springfield, Mass., incident is the only resuit of the quest. The 
transcribed testimony of Charles E. Schneider reads quite differently 
f rom the way it sounded. By this I mean that it was necessary to see 
and hear Schneider to understand what took place. 

The fact is (and so plaintifï conceded) that the letter written by 
Schneider to the Baird concern was so written at the instance and re- 
quest of a représentative of plaintiff. There was no impropriety in this 
course, because such methods are often the only available means where- 
by infringement can be discovered. This letter was dated April 25, 
1913, addressed to défendants, and is as follows: 

"Dear Sir: Your letter of the 24th caught me after breakfast, but not una- 
wares. Consequently, expecting something similar from you, I sat clown and 
wrote out a check for the balance of my account. I do not know how I stand 
with you for the future, but please send me the following parts according to 
your catalogue, which I need for rebuilding two second-hand machines which 
I hâve on hand: [Hère follows au enumeration of parts for the Power No. 5 
and the Power No. 6 machines.] Besldes the above numbers, please send me 
two dozen belt couplings and one upper gear, with spindle, for your Baird 
rewinder. 

"Please let me know by return mail how you will deliver the goods, on 
crédit or otherwise, and let me know the amount, which I figure will be forty 
some odd dollars, and I will send you a remittance for same by return mail. 

"Trusting to hear from you, I am yours very truly, 

"Dict OBS/KB Chas. B. Schneider." 

The answer of Baird was in the breezy style affected in some Unes 
of business, and stated, in substance, that ail the desired parts could 

i Noté. — I think it unnecessary to dlscuss the Prestwich (British) patent 
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not be supplied because they were not on hand, but that the superin- 
tendent of the Baird Company was — 

"now hard at work on ail parts of which our stock is exhausted, and we will 
soon hâve any old thing you may require. * * * Under ail the circum- 
stanees, about the only thing I can do at the time of going to press 1s to in- 
close invoice for the parts we hâve in stock, which can be shipped as soon as 
we hear from you, and hope you will instruct us by return mail to get thèse 
forward." 

Unless a sale of parts for rebuilding was intended by défendants, I 
believe that the word "rebuilding," as used and placed in this letter, 
carried no emphasis to the mind of the reader. The parts shipped 
would, in no sensé, rebuild the machine, and a busy business man would 
need a mental microscope to pick out the word "rebuilding" in Schnei- 
der's letter as conveying to him what plaintiff contends. 

It is unnecessary for me to attempt to define where repairing ends 
and rebuilding begins. That is always a question of fact, which must 
be determined upon the testimony and its fair inferences jn each case. 
Very often, in cases involving the furnishing of repair parts, the course 
of business, the methods employed, and the circumstances under which 
the sale is made, indicate a purpose or intent which leads to the con- 
clusion that by devious ways infringement has been accomplished. 

It is not requisite to discuss the testimony on this branch of the case 
in détail, for such discussion would involve too elaborate a quotation 
from or référence to the testimony. It is enough for me to state that 
on the évidence in the case I am satisfied that the défendants hâve not 
intended to be parties to the rebuilding of plaintifï's machine, hâve 
pursued a course of business quite to the contrary, and in point of fact 
in the Schneider sale were not guilty of contributory infringement. 
Shickle Co. v. St. Louis Car Coupler Co., 77 Fed. 739, 23 C. C. A. 433. 

As it is always désirable to end or prevent litigations, I may inti- 
mate that there may be limits beyond which défendants cannot safely 
go ; but, if trouble should arise in the future, it must be dealt with upon 
the facts as they may be then presented. 

The Pire "Valve. 

[3] "The object of the présent invention," says the patentée, "is to 
provide a magazine for the film-réels of moving picture exhibiting ma- 
chines of such construction that it will be thoroughly effective in pre- 
venting fire from reaching the réel of film inclosed in the magazine and 
will cause no rubbing friction upon the film as it passes into or out of 
the magazine. A further object of the invention is to provide a mag- 
azine of the character specified which will be simple, inexpensive, and 
durable and entirely positive in its opération." 

Hère there are five claims, any one of which is sufficiently illustra- 
tive for ail, and therefore I shall content myself with quoting claim 1, 
which is as f ollows : 

"1. A magazine for inflammable films, comprising a casing or housing of 
noninflammable material, a narrow guideway or passage having closed sides 
projecting from the casing, through which the film must pass into said casing 
or housing, and guiding means external to the casing or housing associated 
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with said guideway or passage to prevent rubbing contact of the film with 
said guideway or passage." 

In the early days of the art, the necessity for fire protection was not 
great; but that necessity lias grown increasingly urgent with the de- 
velopment of the business and the conséquent higher requirements, 
and, in New York, apparently closer supervision of the municipal au- 
thorities. 

We ail know that motion picture exhibitions are attended daily by 
many thousands of people, and we ail appreciate the danger which 
would resuit, not only from fire, but more seriously, perhaps, from 
panic. Thus any instrument of fire protection becomes important 
which shall instantaneously extinguish fire and be so constructed and 
adjusted as not to scratch nor impair the film. 

The prior art défenses may be divided into (1) prior patents and 
(2) prior use devices. The paper art (Granichstaedten patent of Feb- 
ruary 5, 1901, Hughes British patent of 1902, and Weiser patent of 
February 13, 1906) neither anticipâtes nor négatives invention. 

The previous Power patent, No. 809,981, dated January 16, 1906, 
was constructed differently from the device of the patent in suit. This 
previous Power fire valve had no casing of noninflammable material, 
no narrow guideway, no plurality of rollers, and no shiftable roller 
with its axis in inclined slots. 

What the art needed from an efficient and commercial standpoint 
was a fire protection device which would also protect the film. It must 
be remembered that the film travels at the rate of 16 pictures per sec- 
ond, that splices are not unusual, and that scratching either destroys 
or impairs the film to the extent of seriously deteriorating the picture 
which is thrown on the screen. 

Eberhard Schneider produced three valves, known as Exhibits I, J 
and K. I am entirely satisfied that Schneider's recollection was right 
in putting the date of thèse exhibits prior to 1906. Exhibit K need not 
be considered. Exhibits I and J doubtless put out fire, how efficiently 
is problematic; but they do not prevent scratching, and they are suf- 
ficiently crude to be a long distance away from the Power fire valve. 

Indeed, Schneider had little appréciation of the possibilities of this 
character of device, and, in my opinion, it required a faculty more 
than ordinarily to be expected from the man skilled in the art to pro- 
duce the Power valve over the Schneider valves, and Schneider's f ail- 
ure is strong évidence of Power's success. Indeed, the prior art in 
respect of this device, which now looks so simple, but which was un- 
attained by others, is, to my mind, convincing proof that what Power 
accomplished in this regard was invention. Anderson v. Collins, 122 
Fed. 451, 58 C. C. A. 669. 

I should hâve no difficulty if I could stop hère, but there was pro- 
duced by Earle M. Wooden a valve which has become known in this 
suit as Exhibit O, or the Wooden valve. If prior use (not merely ex- 
périmental) of the Wooden valve had been successfully established, I 
would hâve had no doubt that the Power patent would hâve been in- 
yalid as against Wooden's valve. 
It seems that in 1903 Wooden and his brother-in-law, Unf ried, were 
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experimenting in the making of a machine for moving pictures ; Un- 
fried, and a part of the time Wooden, being then in the employ of the 
Yale & Towne Company at Stamford, Conn. While engaged in this 
work Wooden and Unfried produced a valve which they testified was 
the reconstructed Exhibit O. This valve, at some later date which 
does not accurately appear, was dismembered and thrown into a sort 
of junk heap in a shop in New York City in which Wooden had some 
interest, and was apparently forgotten for a long time. Wooden is an 
intelligent man, with presumably considérable mechanical and perhaps 
inventive ability, who has studied moving picture machines and has 
been working on mechanical contrivances in that art. He testified that 
he had given a number of exhibitions of moving pictures in différent 
places prior to 1906; but he remembered, with any definiteness, only 
two prior to 1906 at which Exhibit O was used. One of thèse was at 
Port Chester, N. Y., and the other, as he first testified, at Nilsson Hall 
in New York City. 

Wooden was subjected to a close examination by the court, and an 
extended cross-examination by counsel for plaintiff, and when, as we 
ail supposed, the trial had ended, I was fully satisfied that Wooden was 
right in his recollection, and I was well impressed with him as a truth- 
ful and straightforward man. As the resuit, however, of some inves- 
tigations made at the instance of plaintiff, I opened the case for fur- 
ther hearing in respect of the Port Chester and Nilsson Hall incidents. 

It appeared that Nilsson Hall did not exist at the time that Wooden 
believed, in the first instance, that he had given an exhibition there, 
and défendants then sought to show that Wooden had made an honest 
mistake in recollection, and that the exhibition had, in fact, been given 
at Teutonia Hall, which is very near to Nilsson Hall. Naturally this 
interesting incident reopened the question in my mind. 

By a process of élimination the plaintiff succeeded in creating sub- 
stantial doubt as to the correctness of Wooden's testimony in respect 
of the Port Chester exhibition, and as to that I hâve an affirmative 
doubt. I do not wish to be ûnderstood as stating that I do not believe 
that Wooden gave the exhibition at Port Chester, but I do believe 
that he is in error as to his date. 

[4] As to the Teutonia Hall exhibition, I may say that it is entirely 
clear that such an exhibition took place, and, in this regard, Wooden is 
corroborated by crédible and disinterested witnesses ; but I cannot say 
that he has satisfied me beyond a reasonable doubt that Exhibit O was 
used on the occasion of the production of the "Passion Play" at Teu- 
tonia Hall. 

This case has given me some practical realization of what a jury 
contends with when the court charges the doctrine of reasonable doubt 
in a criminal case, and after much considération and a good deal of 
debate with myself I can only say that I am not convinced beyond a 
reasonable doubt. In other words, if, sitting as a juror, I were charged 
that, if I believed that it was proved beyond a reasonable doubt that 
Wooden had used the valve at the time in question, then he was guilty, 
I would bring in a verdict of not guilty ; and if, per contra, I were sim- 
ilarly charged that, if Wooden had not used the valve at the time in 
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question he was guilty, I should likewise bring in a verdict of not guilty 
— and both results would be because I entertained a reasonable doubt. 

But there is something besides the question of reasonable doubt upon 
this branch of the case. I think that, even if Wooden's recollection 
is right, the testimony shows that the valve and the machine with 
which it was made were expérimental and afterwards abandoned. 
Wooden evidently had no appréciation of what the valve accomplished, 
and, instead of giving something to the world, he consigned the struc- 
ture literally to the junk heap, where doubtless it would hâve still re- 
mained, had this litigation not occurred. 

In what has been observed supra I am to be understood as not re- 
flecting in the slightest upon the uprightness of Wooden. He looks 
and acts like an honest and truthful man ; but expérience in the court- 
room teaches that honest men, after much thought and talk about just 
such an incident as this, sometimes become confused as to dates, and 
réitération in conversations is often transmuted into a recollection 
honestly believed in, but inaccurate in point of fact. 

As there is no question of infringement on this branch of the case, I 
conclude that this patent is valid, and infringed by défendant Com- 
pany ; and, in so doing, I am of opinion that the transaction between 
the parties did not put the défendant company in the position of an 
implied licensee. I do not recall any testimony upon which infringe- 
ment can be found against Baird individually. 

A decree may be presented in accordance with this opinion, but 
there will be no award of costs. 



AMERICAN THERMOS BOTTLE CO. v. SEMPLE et aL 
(District Court, N. D. New York. April 24, 1915.) 

Patents ©=3310 — Reissue— Lâches— Pleading. 

When a reissue was for the sole purpose of expanding the clatms of 
the original patent, and a MU for its infringement discloses a delay of 
more than two years in applying for the reissue, it should f urther set 
out facts which excuse the lâches, which appears prima facie; other - 
wise, it is a Question of law for the court, and may be déterminée on the 
pleadings. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. <§=>310.] 

In Equity. Suit by the American Thermos Bottle Company against 
William H. Semple and Edward R. Semple, copartners trading as W. 
H. Semple & Sons. On motion by the défendant, after issue joined, 
to dismiss on the particular ground that the bill of complaint does 
not excuse the lâches, manifest on the face of the bill, in applying for 
the reissued letters patent sued upon. Motion sustained. 

W. T. Dunmore, of Utica, N. Y. (A. F. Herbsleb, of Cincinnati, 
Ohio, of counsel), for the motion. 

Grant & Wager, of Utica, N. Y., and Robt. B. Killgore, of New 
York City, opposed. 

@=jFor other cases see same tapie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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RAY, District Judge. This suit is in equity to restrain alleged in- 
fringement of reissued letters patent No. 13,093, dated March 15, 
1910, and issued to Burger and Aschenbrenner, assignors to American 
Thermos Bottle Company, a corporation of the state of Maine, on 
application for such reissue filed March 15, 1909. 

The original letters patent, No. 820,347, were issued to said Burger 
and Aschenbrenner May 8, 1906, on application filed September 3, 
1904. Between the application for the original patent and the appli- 
cation for the reissue over four years intervened, and between the 
grant of the original patent No. 820,347, May 8, 1906, and the appli- 
cation for this reissue March 15, 1909, about 2 years and 10 months 
elapsed. The original patent, No. 820,347, applied for September 3, 
1904, and issued May 8, 1906, had four claims, and the reissued let- 
ters patent No. 13,093, applied for March 15, 1909, and issued on 
such application for reissue March 15, 1910, has ûfteen claims — the 
original 4 and 1 1 additional claims. By a bill of particulars the charge 
of infringement has been restricted to 6 of thèse claims, 5, 6, 7, 8, 9, 
and 10 ; but this, as I view the matter hère involved, has little, if any- 
thing, to do with the question to be decided. It is évident that the 
claims of the original patent and application therefor were greatly 
expanded. The bill of complaint contains no explanation of or ex- 
cuse for the delay of a little more than 2 years and 10 months in ap- 
plying for the reissue. The bill does show that the Patent Office' 
excused the delay and granted the reissue, but does not state the 
grounds of such action. The bill allèges : 

"That said letters patent No. 820,347 were inoperatlve and invalid by rea- 
son of defective and insuffîcient spécification, and were, in accordance with 
the provisions of law applicable thereto, surrendered to the Commissioner of 
Patents, and thereupon in due form of law reissued to plaintiff as the as- 
signée of said Burger and Aschenbrenner, as will more fully and at large 
appear from said reissued letters patent No. 13,093, or a duly authenticated 
copy thereof hère in court to be produced." 

While the 4 claims of the original issue were carried into the reis- 
sue, infringement of no one or more of such original claims is al- 
leged. The défendants are alleged to infringe claims not found in 
the original patent. 

Is the bill of complaint insuffîcient, in that it fails to allège some 
fact or facts excusing the delay in applying for the reissue more than 
two years? If Wollensak v. Reiher, 115 U. S. 96, 5 Sup. Ct. 1137, 
29 L. Ed. 350, Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. 174, 28 
L. Ed. 665, and Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783 
(especially Wollensak v. Reiher), are the law to-day, this bill is defec- 
tive in the respect mentioned. 

In Wollensak v. Reiher, supra, the Suprême Court of the United 
States held : 

"The question whether delay in applying for a reissue of a patent has been 
reasonable or unreasonable is a question of law for the détermination of the 
court. 

"The action of the Patent Office, in granting a reissue, and deciding that, 
from spécial cdrcumstances shown, it appeared that the applicant had not' 
been guilty of lâches in applying for it, is not sufficient to explain a delay 
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In the application which otherwise appears unreasonable, and to constitute 
lâches. 

"When a reissue expands the claims of the original patent, and it appears 
that there was a delay of two years, or more, in applying for it, the delay 
invalidâtes the reissue, unless accounted for and shown to be reasonable. 

"A bill in equity which sets forth the issue of a patent, and a reissue with 
expanded claims after a lapse of two or more years, and states no sufficient 
explanation of the cause of the delay, présents a question of lâches which 
may be availed of as a défense, upon gênerai demurrer for want of equity." 

In the opinion the court said : 

"When, therefore, the injunction bill sets out, or exhibits both the original 
and the reissued patent, and it appears from inspection that the sole object 
of the reissue was to enlarge and expand the claims of the original, and that 
a delay of two or more years has taken place in applying for the reissue, 
not explained by spécial circumstances showing it to be reasonable, the ques- 
tion of lâches is a question of law arising on the face of the bill, which 
avails as a défense, upon a gênerai demurrer for want of equity." 

There, as hère, the claims made in the original application were not 
as full and broad as the alleged invention disclosed in the spécifica- 
tion ; there, as hère, additional claims were necessary, or the matters 
not claimed would be deemed abandoned to the public ; there, as hère, 
the claims were expanded, the original ones being retained in the re- 
issue ; there, as hère, the inf ringement alleged was not of such orig- 
inal claims, but o'f the new and added claims first found in the reissue ; 
there, as heré, there was a delay of more than two years in applying 
for the reissue, but no excuse for such delay was alleged in the bill ; 
and there, as hère, it was alleged that the Patent Office had ex- 
cused the delay by granting the reissue. It is claimed by complainant 
that Wollensak v. Reiher does not appear to hâve been followed or ap- 
proved by any subséquent décision of the Suprême Court of the Unit- 
ed States; but this is a mistake, as the case was cited, quoted from, 
and approved in Ives v. Sargent, 119 U. S. 652, 661, 662, 7 Sup. Ct. 
436, 30 L. Ed. 544, decided two years later, and Mahn v. Harwood, 
112 U. S. 354, 362, 5 Sup. Ct. 174, 28 h. Ed. 665, was also cited. In 
Ives v. Sargent, supra, at page 662 of 119 U. S., at page 441 of 7 
Sup. Ct. (30 L. Ed. 544), the court said : 

"It is also settled that, while no invariable rule can be laid down as to 
what is a reasonable time within which the patentée should seek for the cor- 
rection of a claim which he considers too narrow, a delay of two years, by 
analogy to the law of public use before an application for a patent, should 
be construed equally favorable to the public, and that excuse for any longer 
delay than that should be made manifest by the spécial circumstances of the 
case. Wollensak v. Reiher, 115 U. S. 96, 100 [5 Sup. Ot. 1137, 29 L. Ed. 350] ; 
Mahn v. Harwood, 112 U. S. 354, 363 [5 Sup. Ct. 174, 28 L. Ed. 665]." 

Wollensak v. Reiher has been quoted, approved, and followed in 
the lower fédéral courts. Edison v. American M. & B. Co. (C. C.) 
127 Fed. 361, 362. It is also cited, and not disapproved or limited, 
on the question of pleading in Topliff v. Topliff et al., 145 U. S. 156, 
170, 12 Sup. Ct. 825, 36 L. Ed. 658. The question of pleading facts 
showing an excuse for delaying the application for a reissue beyond 
two years, when the sole purpose of the reissue is to expand the claims, 
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is quite différent from the sufficiency of the excuse when pleaded and 
the proof is before the court. 

In Topliff v. Topliff, supra, at page 170, 171, of 145 U. S., at page 
831 of 12 Sup. Ct. (36 L. Ed. 658), the rule is stated thus : 

"First. That it shall be for the same invention as the original patent, a» 
such invention appears from the spécification and claims of such original. 

"Second. That due diligence must be exercised in discovering the mistake 
in the original patent, and that, if it be sought for the purpose of enlarging 
the claim, the lapse of two years will ordinarily, though not always, be 
treated as évidence of an abandonment of the new matter to the public to 
the same extent that a failure by the inventer to apply for a patent within 
two years from the public use or sale of his invention is regarded by the stat- 
ute as conelusive évidence of an abandonment of the patent to the public. 

"Third. That this court will not review the décision of the Commissioner 
upon the question of inadvertence, accident, or mistake, unless the matter ia 
manifest from the record; but that the question whether the application 
was made within a reasonable time is, in inost, if not in ail, such cases, a 
question of law for the court" 

I think the rule is that when the reissue was for the sole purpose 
of expanding the claims, and both the original and reissued patents are 
before the court, and a delay of more than two years in applying for 
the reissue appears on the face of the bill, and there is no explanation 
or excuse given or properly inferable from facts stated for such de- 
lay, a question of law is presented. If unexcused delay is a défense, 
and more than two years delay is usually fatal to the reissue if not 
excused, and such delay appears on the face of the bill, why should 
not good pleading demand that the excuse, if any, be shown also on 
the face of the bill. Why should a défendant be compelled to go to 
trial in open court on a pleading showing such lâches, but no excuse, 
and be compelled to meet excuses of which he has had no- notice, and 
as to the truth of which he will be in ignorance? If prima facie on 
the face of the bill lâches appears and is not excused, but the négli- 
gence appearing is excusable under some circumstances, why should 
not the bill bring the lâches within the exception to the gênerai 
rule? 

This court is of the opinion that the new equity rules do not help the 
complainant. If the bill, in setting up the original patent, the applica- 
tion for a reissue and the allowance of the application, shows prima 
facie lâches in such application, I think the bill should excuse or nég- 
ative such lâches by pleading the ultimate fact or facts which will hâve 
that effect. The action of the Patent Office in granting the reissue 
does not excuse lâches in applying there for. 

It is urged that by answering the défendants hâve waived their right 
to move to dismiss for lâches apparent on the 'face of the bill and 
not excused. If, when issue is actually joined, it appears from the 
pleadings that the bill should be dismissed, this court is unable to see 
why the motion may not be presented at any time; the sooner the 
better, if courts are to administer justice and not encourage delays. 

The motion to dismiss will be granted, unless within 20 days the 
complainant files an amended bill, or a verified bill of particulars, 
stating facts excusing or tending to excuse the delay in applying for 
the reissue, which it may do. So ordered. 
222 F.— 60 
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ELLIOTT CO. v. LAGONDA MFG. CO. 

(District Court, W. D. Pennsylvania. April 10, 1915.) 

No. 78. 

Patents <©=»328 — Validitt and Infringement— Turbine. 

The Elliott and Faber patent No. 874,174, for a turbine, relating to 
apparatus especially adapted to removing srale from boiler tubes, held 
void for lack of invention ; and the Elliott and Faber patent, No. 983,032, 
also for a turbine, and the Elliott patent, No. 983,034, for a motor, held 
not infringed, if conceded validity. 

In Equity. Suit by the Elliott Company against the Lagonda Manu- 
facturing Company. On final hearing. Decree for défendant 

Bakewell & Byrnes, of Pittsburgh, Pa., for plaintiff. 
Staley & Bowman, of Springfield, Ohio, for défendant. 

ORR, District Judge. This suit, as brought originally, charged the 
défendant with the infringement of plaintiff's rights under rive several 
patents of the United States. This court, upon the disposition of the 
case when it was first before it for final decree, found for the plaintiff 
with respect to ail of the said patents, believing that they were ail with- 
in the terms of an agreement between the parties which had been vio- 
lated by the défendant, and that no considération of the several patents 
hereinafter mentioned as in controversy was therefore required. 205 
Fed. 152. Upon appeal by the défendant, the Circuit Court of Appeals 
of this circuit modified the decree by excluding from the injunction 
issued by this court letters patent of the United States No. 874,174, 
issued to Elliott & Faber on December 17, 1907, for a turbine, patent 
No. 983,032, issued to Elliott & Faber on January 31, 1911, for a tur- 
bine, and patent No. 983,034, issued to Elliott under date of January 
31, 1911, for a motor. 214 Fed. 578, 131 C. C. A. 158. 

To détermine whether the said patents are valid, and whether they 
hâve been infringed, further trial was had. The disposition of the 
matters in controversy after such trial is now before the court. The 
plaintiff complains that the défendant is making and selling — first, a 
water motor, embracing the construction disclosed by Elliott & Faber 
patent, No. 874,174, and also a construction disclosed by Elliott & 
Faber patent, No. 983,032; and second, an air motor, embracing a 
construction disclosed by Elliott & Faber patent, No. 983,032, and also 
a novel construction disclosed by Elliott patent, No. 983,034. 

The ingenuity of counsel who procured the patents has succeeded 
in variations of language to the extent that in patent No. 874,174 there 
are 24 claims, of which, however, claims 1 to 7, inclusive, and 16 and 
20 only are involved in this litigation. The like ingenuity has resulted 
in 41 claims in Elliott & Faber patent, No. 983,032, of which, however, 
claims 1 to 7, inclusive, 9, 11, 13, 15, 16, 22, 23, 30, and 31 to 41, in- 
clusive, are involved in this case with respect to the water motor, and 
claims 1, 4, 11, and 30 to 41, both inclusive, except claim 40, are in- 
volved with respect to the air motor. A like ingenuity has resulted in 

Ê=For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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15 daims in the Elliott patent, No. 983,034, of which, however, claims 
10, 11, 13, 14, and 15 only are involved in this litigation. Without 
yielding in any particular plaintiff's position as to any of the numerous 
claims involved, plaintiff's counsel at the trial proposed to limit the 
discussion to claims 2, 5, 7, and 16 of Elliott & Faber patent, No. 874,- 
174, to claims 4, 11, 34, and 41 of Elliott & Faber patent, No. 983,032, 
and to claims 10 and 14 of Elliott patent, No. 983,034. 

A detailed discussion of the several claims would extend this opinion 
to unnecessary length. It is necessary only to détermine the essential 
features of the constructions of the several patents, whether such 
features are found in motors manufactured and sold by the défendant, 
and whether such features are found in the prior art, or, if not clearly 
disclosed therein, whether any inventive faculty was required to con- 
ceive such constructions. Language used by this court in an opinion 
in the case of Elliott Co. v. Robertson, No. 4, May Term, 1914 (D. C.) 
219 Fed. 899, may properly be adopted in explanation of the subject- 
matter of the several patents : 

"Ail of said patents relate to apparatus especially adapted to removing 
scale from boller tubes. The immédiate factor in the removal of the scale 
is a cleaner head of some acceptée! forai, which is fastened to a shaft extend- 
ing through the motor, and which revolves with said shaft as said shaft 
is made to revolve by the opération of the motor. The shaft is made to 
operate by the pressure of air or steam, or some fluid f orced through the end 
of the motor or turbine opposite to that to which the cleaner head is at- 
tached. In a turbine the motor fluid is pressed through a diaphragm, and 
in such way as to operate directly against a turbine wheel, thereby causing 
it to move with rapidity and force enough to move the shaft which is attached 
to the turbine wheel, which shaft is also the shaft to which the cleaner head 
is attached. In the rotary motors, the air or steam is forced along one side 
of a cylindrical chamber, which is concentric to the motor and concentric to 
the shaft to which the cleaner head is attached, and is forced into such piston 
chamber through ports from the inlet passage. The air forced thus into the 
piston chamber presses against a blade or blades extended longitudinally 
therewith and inserted into longitudinal slots in the shaft in such way as 
to hâve a latéral movement as the shaft revolves, thereby causing the spaee 
in the cylinder around the shaft to be always divided into two or more 
longitudinal divisions. To relieve the pressure in the cylinder which would 
be constant if there were no exhaust, a longitudinal outlet is made from 
ports which extend from the cylinder. The inlet ports and the exhaust ports 
are less than 180* from each other in one direction. The pressure of the air 
or steam against a blade forces it and the shaft in the direction of least 
résistance until the blade passes the exhaust ports, and as it passes the ex- 
haust ports that pressure is relieved, but a new pressure begins by another 
blade having reached the position where the pressure from the inlet ports 
continues the révolution of the shaft. Of course, there are bearings pro- 
vided for the shaft and means by which the apparatus may be lubricated." 

It should also be stated that for the escape of the motor fluid, and 
as well to drive the loosened scale away from the operator by the force 
of such fluid, the front of the motor near the cleaner head should be 
provided with an outlet or vent. The outlet for water, which is not 
elastic, should be larger than that for air, which is elastic. Because of 
this fact, and because, also, the front bearing of the shaft should be 
supported, the water from the turbine finds its outlet through webs 
connected with the bearing and the front ends of the turbine casing. 
As has been seen, the air or steam from the rotary motor escapes 



948 222 FEDERAL REPORTER 

through an exhaust port, which can in no sensé be an escape through 
webs. It is hard to conceive that such constructions can be the subject 
of 32'valid claims in three separate patents. The spécifications of the 
patents respectively indicate that turbines and motors for the purposes 
aforesaid are old in the art. The évidence shows that such earlier 
turbines and motors would operate effectively in light work, and that 
some of them would operate effectively in heavy work necessary to 
the removal of hard scale from boiler tubes. 

The essential features of the several patents are the peculiar con- 
struction of the casing and the bearings in combination with the means 
for locking the stationary and movable members within the casing. 
This is a fair conclusion from a reading of the patents and from the 
évidence, not only of plaintifï's expert witness, but also from the évi- 
dence of Mr. Elliott, the patentée and président of the plaintiff company. 
The latter testified in référence to the plaintifï's machines : 

"The intégral front bearlng and the means for locking tlie parts in place 
within the machine are unquestionably the basis of the success of those ma- 
chines." 

The Elliott & Faber patent, No. 874,174, specially emphasizes lon- 
gitudinal webs, intégral with the casing, which support a bearing for 
the forward part of the rotary shaft. The différence between the 
construction of Elliott & Faber patent, No. 874,174, and that of El- 
liott & Faber patent, No. 983,032, appears to be with respect to the 
rear bearing only of the rotary shaft. What appears in respect to 
such rear bearing is disclosed, but not claimed, in the prior patent. 
That the later patent is a subdivision of the earlier is not clear, because 
there is nothing in the second application to indicate it, and because the 
drawings in the two patents are not the same in ail respects. The lat- 
er patent provides that the rear bearing of the rotary shaft shall extend 
into or through the stationary turbine member. That is the essential 
feature of Elliott & Faber patent No. 983,032. 

Taking up, now, Elliott patent, No. 983,034, it is found that the es- 
sential feature therein disclosed is the means for holding the station- 
ary, as well as the movable, parts in place within the casing. In the 
study of thèse patents, as in the study of some other patents relating 
to différent arts, the court is impressed with the facility with which 
patents may be obtained for mère shop practices. From the évidence 
in this case it appears that, by reason of changing conditions, users 
of tube-cleaning apparatus required stronger flue cleaners. A tube 
cleaner which would be fit to remove soot or light scale would soon 
give way under the strain of removing heavy scale. The aim of the 
manufacturers of the cleaners had been to prolong the life of their 
cleaners, and the most apparent requirement for that purpose was 
iricreased strength. When it is considered that the tube cleaners hâve 
got to be small in diameter in order to be effective in a boiler tube, 
and when it is considered that, to strengthen the webs through which 
the motor fluid escapes, it is necessary to extend them longitudinally 
within the casing in order not to diminish the outlet for the fluid, it 
cannot be held that there is invention in meeting an obvious require- 
ment in an obvious way. 
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It would serve no purpose to set forth the great number of pat- 
ents of the prior art in which there is a casing surrounding the tur- 
bines or motors, and in which there are bearings ; but it is well to note 
that in the patent to W. S. Elliott, under date of October 17, 1899, 
No. 635,163, the inventor calls his casing a cylindrical water shield,. 
within which are the stationary and rotating turbine wheels. The 
same patentée, in patent No. 656,446, under date of August 21, 1900, 
calls the casing a sheathing. There is no invention in strengthening 
the casing surrounding movable parts. There is no invention in pro- 
viding bushings for bearings, or in making such bushings removable. 
With respect to the claims of this patent, No. 874,174, complainant's 
expert stated that only one covered a completely operative structure. 
The other claims are for combinations "which are operative structures 
when used in conjunction with such other turbine parts as are old and 
well known in the art." Claim 7 is as follows : 

"7. In a turbine, a barrel or casing having lnwardly projecting webs sup- 
porting a bearing, a removable bushing for said bearing, a turbine wheel hav- 
ing a forwardly projecting shaft within the bushing, a stationary turbine mem- 
ber secured within the casing at the rear of the turbine wheel, and rear nozzle 
or supply chamber secured at the rear end of the casing, substantially as de- 
ecribed." 

That claim this court is constrained to hold is invalid, and, that be- 
ing so, the patent is invalid. 

As has been stated, the essential feature of Elliott & Faber patent, 
No. 983,032, is the extension ôf the rear bearing of the rotary shaft in 
or through the stationary turbine member. The court deems it 
unnecessary to consider this patent at length. It is sumcient to say 
that the location of a bearing in a stationary part of a machine should 
not be deemed invention at this late date. It is not necessary to décide 
that ail of the 41 claims of this patent are invalid ; but it is proper to 
hold, and the court does hold, that the défendant cannot be held to be 
an infringer by the use of the essential feature of the patent which 
we hâve considered. 

We again take up Elliott patent, No. 983,034. We find in the tur- 
bine of the prior art the stationary member was often inserted in its 
place by being screwed into the casing, the interior of the casing and 
the circumferential exterior of the stationary member being threaded 
for that purpose. There was also used a socket member, to which the 
hose was attached, which was so threaded that it screwed into the 
casing after the stationary member had been screwed, and helped to 
hold the same in place. This Elliott patent contemplâtes that the 
stationary member may not be threaded, but shall bé so constructed 
that it will fit in against a shoulder in the casing against which it will 
be held by the pressure of the screw-threaded socket member to which 
the hose may be attached. In the Pfentice & Gregory patent of Sep- 
tember 2, 1902, No. 708,254, we find that the stationary part of the 
motor is not screw-threaded, and that it is seated against an internai 
shoulder in the casing, and that the stationary member is held in place 
because the* screw-threaded socket member, to which the hose is attach- 
ed, presses against the same. It is not necessary to détermine that 
ail of the 15 claims of this patent, or any of them, are invalid ; but it 
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is important to hold, and the court does hold, that the défendant can- 
not be charged as an infringer in the use of that construction of the 
patent which we hâve found to be the essential feature. 

Having reached the foregoing conclusions, it is not necessary to dif- 
ferentiate between the motors sold by the plaintiff and those sold by 
the défendant. A decree should be entered in favor of the défendant 
as to the three patents now under considération, and the plaintiff 
should be required to pay ail the costs which may properly hâve been 
incurred by the défendant in the litigation, so far as said three several 
patents were the subject thereof. 



PITTSBTJRGH WATER HEATER CO. v. BELEÏt WATER HEATER CO. 

(District Court, W. D. Pennsylvania. April 15, 1915.) 

No. 22. 

1. Courts ©=5347 — Pleading— New Equity Rules. 

The purpose of new equity rules 25 and 30 (198 Fed. xxv, 115 O. C. A. 
xxv) is to secure brevity and simplicity of allégation in bills and an- 
swers, and to that end the profession should lend its aid, by conforming 
as near as may safely be done to such rules. 

TEd. Note. — For other cases, see Courts, Cent Dig. § 921; Dec. Dig. 
@=>347.] 

2. Patents <S=>328 — Validitt and Infringement— Water Heater. 

The Shook patent, No. 993,723, for an instantaneous gas water heater, 
the essential feature of which is the use of a single gas valve in combina- 
tion with thermostatic controlling means, held void, on the ground that 
the patentée was not the original and flrst inventor of such feature, which 
is disclosed in the Walker patent, No. 886,100. 

In Equity. Suit by the Pittsburgh Water Heater Company against 
the Bêler Water Heater Company. On final hearing. Decree for de- 
fendant. 

Synnestvedt & Bradley, of Pittsburgh, Pa., and S. T. Cameron, of 
Washington, D. C, for plaintiff. 

John H. Roney, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This patent case is now before the court 
for décision after trial. The nature of the case will be disclosed in 
the following observations which the court is constrained to make 
in respect to the bill and answer in the light of the equity rules of 
the Suprême Court. What may be observed with respect to the 
pleadings in this case may be applied to many cases which hâve been 
brought since the adoption of the new equity rules, for it has become 
apparent that solicitors in equity, and especially solicitors in patent 
causes, hâve hesitated to conform to the provisions of those rules. 

[1] Rule 25 (198 Fed. xxv, 115 C. C. A. xxv), which relates to 
the contents of a bill of complaint, is one which should be recognized 
by the profession as adapted, not only for the relief of the # courts, but 
for the. relief of counsel. Eight lines of the typewritten bill in this 
case hâve been deemed necessary to set forth the corporate names 

©=»For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of each party, their citizenship and résidence, and that the acts there- 
in complained of were done in this district. Instead of giving "a 
short and plain statement of the grounds upon which the court's 
jurisdiction dépends," and "a short and simple statement of the ulti- 
mate facts upon which the plaintiff asks relief," 28 lines were deemed 
necessary to aver that George A. Shook, being the original and first 
inventor of new and useful improvements in instantaneous water 
heaters, and being, by reason of his conformity and that of said in- 
vention with every provision of law relating thereto, entitled to letters 
patent of the United States, made proper application therefor, with 
the resuit that letters patent of the United States, No. 993,723, were 
issued in due form for the said invention upon May 30, 1911, not, 
however, to said Shook, but to the plaintiff, in whom title to the 
said invention had become vested by proper assignments in the mean- 
time, as thereinafter set forth. 

Twenty-four lines of the typewritten bill were deemed necessary 
to aver that by virtue of a written assignment from said Shook to 
Reynolds C. Frampton, dated December 5, 1908, and recorded in the 
United States Patent Office on January 4, 1909, in Liber R 80, page 
234, Transfer of Patents, and by virtue of a similar assignment from 
said Reynolds C. Frampton to the plaintiff, dated November 12, 
1909, and recorded in the same office and in like manner, November 
30, 1909, in Liber T 82, page 409, plaintiff became the exclusive owner 
of said patent and of ail rights and privilèges thereby granted, which 
hâve been of great commercial value to the plaintiff. 

Thirty-four lines were deemed necessary to aver the expenditure 
of money by plaintiff in carrying on the business of manufacturing 
water heaters embodying the apparatus of the patent, the acquiescence 
in and récognition of plaintiff's rights by the public, from which large 
profits would be made, except for the infringements by the défendant 
company, which, althoùgh well knowing the premises, has since the 
date of the patent, in violation of plaintiff's rights, at Pittsburgh, in 
this district, and elsewhere, made and sold water heaters embodying 
the apparatus of the patent, and particularly the construction recited 
in claims 4, 5, 14, 20, 21, and 22, and has continued so to do, to 
plaintiff's great loss and in jury. 

Eight lines were deemed necessary to aver that défendant has on 
hand such water heaters, to pray discovery of the extent thereof, and 
to aver that defendant's acts complained of encouraged others to un- 
lawfully disregard the plaintiff's rights. 

Over nine lines were deemed necessary to aver notice to défendant 
of plaintiff's rights, refusai by défendant to regard such notice, and 
plaintiff's conformity with the statute in properly marking its products. 

That the foregoing may not appear hypercritical, référence is made 
to McCoy v. Nelson, 121 U. S. 484, 7 Sup. Ct. 1000, 30 L. Ed. 1017, 
where a bill in equity was held to be in proper form and the requisites 
of such bill were considered. 

It is unnecessary in this case to détermine whether or not, since 
the new equity rules, a plaintiff may safely omit the averments of 
compliance with ail conditions précèdent to the grant of a patent, but 
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it is well to hâve in mind as a suggestion from the case last cited 
that, if the bill avers that the patentée or plaintif! "is the original and 
first inventor of a new and useful improvement and invention, * * * 
which are fully and particularly described in the letters patent here- 
inafter mentioned, and which had not been known or used before 
his said invention," a great deal of verbiage common in the bills in 
patent causes can be eliminated. 

The gênerai averment that an invention had not been known or 
used before is certainly not helped by limiting such averment to 
this country, and then averring that it had not been patented or de- 
scribed in this or any foreign country, that it had not been for more 
than two years prior to the date of his application described or in 
public use or on sale in this country, and that it had not been aban- 
doned to the public. The detailed averments thus briefly expressed 
are altogether not any more forceful than the brief averment herein- 
above quoted from the case last cited. 

The prayers of the bill in this case are such as were common prior 
to the adoption of the equity rules. They include prayers that the 
défendant be decreed to pay the costs, and that the court grant a writ 
of subpœna, and that the défendant be bound to answer, waiving, 
however, answer under oath. 

The equity rules hâve sufficient provisions as to costs to justify 
omission of a prayer for the imposition of costs. With respect to the 
prayer for a subpœna, rule 12 (198 Fed. xxii, 115 C. C. A. xxii) pro- 
vides that the clerk shall issue the same whenever a bill is filed upon 
application by the plaintiff. No prayer for process is necessary, be- 
cause it is not issued by an order of the court, but by the clerk, under 
the rule. The prayer that the défendant be required to answer is not 
necessary, except under rule 40 (198 Fed. xxix, 115 C. C. A. xxix) 
relating to nominal parties, "unless the plaintiff specially require him 
to do so by prayer," for every défendant, other than a nominal party, 
is required to answer or take some other step, if he would not hâve 
a decree against him. The waiver of an answer under oath seems 
wholly unnecessary, because the equity rules apparently do not re- 
quire any answer to be made under oath. It cannot be inferred that 
an answer should be made under oath, when the bill is not required 
to be verified by the oath of the plaintiff, except where some spécial 
relief pending the suit be required. The answer no longer appears 
to be the expression of the results of searching the conscience of the 
défendant. The method pointed out in rule 58 (198 Fed. xxxiv, 115 
C. C'A. xxxiv) for procuring discovery by means of interrogatories 
is now the method of searching the conscience of the opposite party. 
That rule provides that the answers to the interrogatories shall be in 
writing under oath and signed by the party. It seems, therefore, a 
proper inference from the provisions of the equity rules with respect 
to oaths to portions of the record other than the answer, and the 
omission of the requirement of an oath to an answer, that an answer 
in equity need not now be made under oath. 

The foregoing observations are more by way of suggestion to the 
profession than as laying down rules which should govern in the 
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préparation of a bill. The court is not unmindful of the fact that 
rule 25 is not an absolute direction of ail that a bill should contain, 
but that it is a statement of what shall be sufncient to sustain a bill. 
If the matters therein prescribed are contained in the bill, the bill is 
a good bill, although other matters may be embraced therein. The aim 
of the rule is brevity and simplicity of allégations in bills, and the 
profession should lend their aid to such end. 

It is natural, when bills in equity are drafted without regard to the 
equity rules, that answers should be drawn with equal inattention to 
the provisions of such rules. Without going into the answèr in this 
case at length, it is sufncient to say that it is not in accord with rule 
30 (198 Fed. xxvi, 115 C. C. A. xxvi), in that it does not set forth "in 
short and simple terms," the matters of défense. As an illustration 
it is only necessary to refer to the fact that eight lines of the printed 
answer are used to reserve to défendant some supposed benefit by 
reason of the manifest imperfections of the plaintiff's bill. The real 
défenses to the bill are that Shook was not the first and original in- 
venter and that there was no infringement. 

[2] Giving attention now to the merits, we find that the title to the 
patent in suit is in the plaintiff, and that this court has jurisdiction, be- 
cause the acts of the défendant which are alleged to infringe the rights 
of the plaintiff were committed within this district. The only défense 
which it is necessary to consider is the défense that Shook was not the 
first and original inventer. 

Shook, in the spécifications of his patent, sets forth : 

"The invention relates to instantaneous water heaters having a dual con- 
trol of the gas supply, and particularly to the meehanism for automatîcally 
governing the gas supply. The invention has for its principal objects: The 
provision of a simplified apparatus of the character specified, wherein a single 
valve for controlling the gas supply replaces the plurality of independent 
valves heretofore considered necessary for this purpose; the provision of a 
device of the character specified having a single gas valve, wherein the valve 
may be operated by the thermostatic controlling means independent of the 
water valve, and may be closed thereby in case the water valve is accidentally 
stuck open ; and the provision of an improved controlling device for the gas 
valve, wherein the closure of the gas valve in case of accident to the water 
valve, is more positive than that of the thermostatically controlled gas valves 
heretofore employed." 

The claims of the patent in controversy are as f ollows : 

"4. The combination in a water heater having an inlet and outlet, heating 
means, and a conduit for supplying gas to the heating means, of a water valve 
actuated by variations of pressure of the water, a thermostatic controlling 
means governed by the water of the heater, a valve in the conduit, and means 
whereby the conduit valve is controlled both from the water valve and from the 
thermostat. 

"5. The combination in a water heater having an inlet and outlet, heating 
means, and a conduit for supplying gas to the heating means, of a water valve 
actuated by variations of pressure of the water, a thermostatic controlling 
means governed by the water of the heater, a valve in the conduit, means 
whereby the conduit valve is operated from the water valve, means whereby 
the conduit valve is operated from the thermostatic controlling means, and 
means whereby the thermostatic controlling means may close the conduit valve 
without moving the water valve." 

"14. In a water heater, the combination of a conduit for water under pres- 
sure, a burner for heating the water in said conduit, a valve controlling the 
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flow of fuel to satd bumer, means normally holding sald valve closed, and de- 
vlces operated by the flow of water through said conduit and by variations of 
température in said water for controlling said means." 

"20. In a water beater, the combination of a conduit for water under pres- 
sure, a burner for heating the water in said conduit, a normally seated valve 
controlling the flow of fuel to said burner, a compound power mechanism 
adapted to hold said valve closed, a device operated by the flow of water 
through said conduit for controlling one part of said power mechanism, and 
a device operated by variations of température in said water for controlling 
the other part of said mechanism. 

"21. In a water heater, the combination of a conduit for water under pres- 
sure, a burner for heating the water in said conduit, a normally seated valve 
controlling the flow of fuel to said burner, power mechanism in the form of 
a plurality of springs adapted to hold said valve closed, a device operated by 
the flow of water through said conduit for controlling one of said springs, and 
a device operated by variations in température in said water for controlling 
the other of said springs. 

"22. In a water heater, the combination of a conduit for water under pres- 
sure, a burner for heating the water in said conduit, a normally seated vulve 
for controlling the supply of fuel to said burner, mechanism for operating said 
valve, a device actuated by the flow of water through said conduit and a de- 
vice actuated by variations of température in said water, said devices govern- 
ing the opération of said valve through said mechanism, causing said valve 
to open when a flow of water is established through said conduit and the 
water is below a predetermined température, but causing it to remain seated 
or when open to move in a closing direction when the water is above a prede- 
termined température." 

Instantaneous water heaters were old, and the arrangements for 
regnlating the flow of water and the flow of gas were varied and some- 
times quite complex. The use of thermostatic controlling means was 
old. The essential feature of the Shook patent was the use of the single 
gas valve, in combination with other well-known éléments, and its 
opération by thermostatic controlling means independent of the water 
valve. 

United States patent No. 886,100, to Walker, under date of April 
28, 1908, three years earlier than the date of the patent to Shook, dis- 
closes the Shook invention, especially in Fig. 2, attached to and made 
part of said letters patent. Walker's patent contains a water valve, a 
single gas valve, and thermostatic means for controlling the gas valve ; 
the gas valve being controlled both from the water valve and thermo- 
static means. Walker's patent, not only discloses the Shook invention, 
but it illustrated and described a water heater which has been effectively 
operated. 

In order to meet the earlier date of the Walker patent, the plaintiff 
endeavored to show, and offered évidence tending to show, that Shook's 
date of invention was prior to that of Walker's. In undertaking so to 
do, the burden of proof was necessarily cast upon the plaintiff, and 
must hâve been assumed by it. See Clark Tread Co. v. Willimantic 
Linen Co., 140 U. S. 481, 11 Sup. Ct. 846, 35 L. Ed. 521. The court is 
constrained to hold that the plaintiff has not sustained the burden. The 
évidence offered by it tended to show that Shook conceived the device 
of his patent in the spring of 1907, upon an uncertain date which can- 
not be placed earlier than the latter part of March. There was no ré- 
duction to practice by Shook until some time during the year 1908. 

The évidence introduced on the part of the défendant has led the 
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court to the conclusion that Walker conceived the device of his patent 
as early as September, 1906, and soon afterwards caused the valves 
to be removed f rom a heater of a différent type, and had new valves 
made therefor in accordance with the disclosure of his patent, and 
found that the same would operate. In March of 1907 he took up with 
his patent attorneys the matter of procuring a patent for his invention. 
Walker, at the time he made the invention, was an engiheer in the 
government service, engaged in the improvement of the Ohio river. 
His disclosure was to two men engaged in the plumbing business, who 
did work for him in the matter of the making of the new valves. He 
further disclosed his invention on March 11, 1907, to two of his asso- 
ciâtes in the United States Engineers' Office at Wheeling, W, Va., who 
affixed their signatures to his drawing. 

So far as it appears, Walker and the persons to whom he disclosed his 
invention, and who were called as witnesses on behalf of the défendant, 
hâve no interest in the défendant company, unless it be inferred that 
Walker is interested in the resuit of the litigation because of his priority 
of invention. On the other hand, the witnesses for the plaintiff in sup- 
port of Shook's claim for priority seem to be interested in the plaintiff 
company. Having seen the witnesses and heard them testify, the court 
is satisfied that Walker was the prior inventor, without giving any con- 
sidération to the fact that the burden of proof rested upon the plaintiff. 

The plaintiff's counsel criticize severely the construction and use by 
the défendant of certain heaters involving the Walker construction at 
the defendant's factory, and urge that they are to be deemed of light 
value, as being in the nature of tests made by one party in the absence 
of the other. Their contention, however, is not entitled to great con- 
sidération, because the évidence shows that one of the heaters involved, 
made by the défendant and involving the Walker construction, was 
operating in the house of a man named Beatty for some months, that 
the same was operating at the time of the trial, and that no application 
was made on the part of the plaintiff for an opportunity to examine 
that heater. It further appears that Beatty was not connected with the 
défendant in any way. 

The court finds as a fact, under ail the évidence, that Shook was 
not the first and original inventor of the essential feature of his patents. 
In view of this fact, it is unnecessary to compare the structure of the 
défendant with the structure of the plaintiff. The défendant is using 
a combination found in the claims of United States patent No. 1,053,- 
370, granted to J. Ellis, on February 18, 1913. There is an arrange- 
ment of the essential parts in the Ellis water heater différent f rom the 
arrangement of essential parts in the plaintiff's heaters. The single 
gas valve is found in the defendant's heaters, but, as we hâve seen, they 
are entitled to use it as against the assignées of the Shook patent by 
reason of the prior invention of Walker. 

The bill must be dismissed, at the costs of the plaintiff. Let a decree 
be presented. 
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AUTOSALES GUM & CHOCOLATE CO. et al. v. RYEDE SPECIALTY 

WORKS. 
(District Court, W. D. New York. January 6, 1915.) 

Patents <&=>328 — Validitt and Infringement— Coin-Opebated Meciianism. 
The Pumphrey patent, No. 665,977, for a coin-operated mechanism, 
elaims 5 and 6, held valid and infringed. Claim 24, if valid heU not in- 
fringed. 

In Equity. Suit by the Autosales Gum & Chocolaté Company and 
the Empire Trust Company, as trustées, against the Ryede Specialty 
Works, for infringement of elaims 5, 6, and 24 of letters patent No. 
665,977, for a coin-controlled mechanism, granted to Walter H. 
Pumphrey January 15, 1901. On final hearing. Decree for complain- 
ants. 

A. Alexander Thomas, of New York City, for complainants. 
Church & Rich, of Rochester, N. Y., for défendant. 

MAYER, District Judge. In August, 1900, when Pumphrey filed 
his application, the slot machine art, if it may be so called, had nar- 
rowed to a point where the field was limited to improvements directed 
to greater simplicity and durability. 

"My invention," said Pumphrey, "relates to coin-operated mechanism of a 
class adapted particularly for use in connection with 'slot machines.' In 
machines of this character the use of a coin for tripping a lock by its weight 
or the momentum acquired in its passage through a chute ordinarily néces- 
sitâtes the employment of a locking mechanism, the co-operating parts of 
which must be extremely light, délicate, and sensitive to insure a proper re- 
sponse under the action of the inserted coin, and as thèse machines are usu- 
ally placed out of doors, exposed to ail changes in atmosphère and tem- 
pérature, a disarrangement or break-down of such locking mechanism fre- 
quently occurs, causing the machines to be labeled 'Out of order' for a con- 
sidérable length of time, which thereby increases the cost of maintenance 
and materially reduces the net earnings. It is the object of the présent in- 
vention to obviate the difficulties above mentioned by effecting the release of 
the machine by means of a hand-lever acting through the médium of a coin. 
The use of such a lever for this purpose provides the requisite power for 
operating a tripping device of simpler and heavier construction than is ordi- 
narily employed, and thereby renders the same more efficient and capable of 
withstanding the wear and tear with little or no liability of disarrangenient 
under ordinary conditions, and, furthermore, insures an immédiate response 
and complète opération upon the insertion of a proper coin." 

The elaims hère in controversy are : 

"5. In coin-operated mechanism, the combination of a pivoted coin-carrier 
and a pivoted coin-flnder, both mounted upon a movable carrier, and relatively 
disposed to receive a coin between their adjoining faces, and means for rock- 
ing the finder and thereby transmitting motion to the carrier through the 
médium of the interposed coin. 

"6. In coin-operated mechanism, the combination of a trip-lever and a coin- 
carrier and a coin-finder co-operating therewith through the médium of a 
coin, a movable carrier cominon to both the lever and finder, and actuating 
means for the finder." 

"24. In coin-controlled mechanism, the combination of a member to be actu- 
ated, a pivoted trip therefor, spring-sustained normally out of operative re- 
lation, a coin-carrier, and a pivoted coin-finder co-operating through the me- 

<§=»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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dium of a coin to adjust the trip Into a path of travel including said member, 
and means for operating the coin-flnder and advancing the trip into engage- 
ment with said flnder." 

Some question arose as to whether the word "carrier," in the last 
clause of claim 5, meant the "coin"-carrier or the "movable" carrier 
or support upon which the coin-carrier and the coin-finder are mount- 
ed ; but an examination of the file wrapper demonstrates clearly that 
the word in dispute meant the "coin"-carrier, 

The prior art concededly includes four patents, to wit: Cochran, 
No. 440,570, November 11, 1890; Williams, No. 530,148, December 4, 
1894; Williams, No. 580,478, April 13, 1897; and Cook, No. 627,685, 
June 27, 1899. 

It is contended that a later Cook patent, No. 664,235, granted De- 
cember 18, 1900, application for which was filed on February 15, 1900, 
should also be considered as in the prior art; but this patent must be 
excluded under the authority of such cases as Bâtes v. Coe, 98 U. S. 
31, 25 L. Ed. 68; Vacuum Engineering Co. v. Dunn, 209 Fed. 219, 
126 C. C. A. 313 (Second Circuit, Nov. 11, 1913); Gray Téléphone 
Pay Station Co. v. Baird Mfg. Co., 174 Fed. 417, 421, 98 C. C. A. 
353 ; Diamond Drill & Machine Co. v. Kelly Bros. (C. C.) 120 Fed. 
282 ; Id., 123 Fed. 883, 59 C. C. A. 370. 

Apparently the novelty of the invention in suit résides in the pivotai 
mounting of the operating lever, the pivoting of the trip-lever and its 
combined coin-carrier, and the pivoting of the finder co-operating with 
the latter. According to claim 6 of the Pumphrey patent, the coin-car- 
rier is pivoted, while in Cook it is not; and so in claim 6 there is a 
"movable carrier common to both the lever and finder," while in Cook 
there is not any construction in which the trip-lever and the coin-finder 
are mounted upon a common movable support for their proper opéra- 
tion. 

Without further élaboration, it may be said that claims 5 and 6 show 
thèse éléments above noted over previous patents and thus in a new 
combination. The practical resuit is that when a coin is deposited, and 
the lever or push rod is actuated by hand, the coin-finder, coin-carrier, 
and trip-lever are moved together bodily with the support, whereby 
the trip-lever is advanced into engagement with the member to be 
actuated. 

As the constant effort in the art was toward simplification of a 
mechanism composed of many détails, this improvement was sufficient 
to constitute patentable novelty. But, in the effort to cover every con- 
ceivable point by making 27 claims, the patentée probably overstepped 
the bounds in claim 24, and I think it is likely that this claim was an- 
ticipated by Cook, No. 627,685. Be that as it may, the claim, when 
read against def endant's structure, must be strictly construed. 

Infringement of claims 5 and 6 seems clear, but not so with claim 
24. In défendant' s structure the trip-lever 15 is normally in its oper- 
ative horizontal position, and no movement takes place when the coin 
is inserted; while in the structure of Pumphrey's patent the converse 
is true, because the coin-finder engaging the coin in the coin-carrier 
acts directly thereon to rock the trip-lever upwardly. The patentée 
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uses the coin as a means of imparting movement to the trip-lever ; the 
défendant uses the coin merely as an abutment to hold the ejector in 
its normal position preventing it from dropping, pending the initial 
inward movement of the carrier 5, until the trip-lever has passed over 
the bridge pièce of the cover plate, the carrier being then supported 
independently of the coin. 

In view of the above différences in the actions of the structure of 
the patent in suit and of defendant's mechanism, it cannot be held that 
defendant's ejector 15 is "spring sustained normally out of operative 
relation." The spring 19 of defendant's mechanism returns the car- 
nage to its outermost position, and when in this position the fïnder or 
projection 12 of the finder 9, to which the lever 14- of the ejector 15 is 
attached, engages the framework 1, so that the trip-lever is rocked up- 
wardly into its normal horizontal position. The spring itself has noth- 
ing to do with positioning the ejector in the same sensé in which the 
spring 7a of the Pumphrey patent opérâtes to move the trip lever 7 
downwardly, in which position it is "spring-sustained" out of the path 
of movement of the member to be operated until a coin has been in- 
serted in the coin carrier and the coin is acted upon by the finder. 

With a claim entitled to broader scope, this différence in opération 
might not escape infringement ; but, restricting the claim (if valid) 
to what I think are its proper limits, there is no infringement of this 
claim. 

Complainants may hâve a decree in accordance herewith, with half 
costs. 



THE A. A. RAVEN. 

(District Court, E. D. Pennsylvania. Aprll 5, 1915.) 

No. 4. 

Collision i®=3127 — Action— Measube of Damages. 

In an action to recover damages to a dredge owned by the United States 
and used for harbor improvement purposes, neither the cost of the harbor 
work to the governnient nor its value to the commerce of the port affords 
such a definite ineasure of the loss due to the interruption of opérations as 
to be made the basis of a claim for damages or be included in any estimate 
made of the amount. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 281; Dec. Dig. 
©=»127.] 

In Admiralty. Suit by the United States against the steamship A. A. 
Raven. On exceptions to commissioner's report. Overruled. 
See, also, 216 Fed. 572. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa., for the United States. 

Conlen, Brinton & Acker, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. The argument upon thèse exceptions 
necessarily takes on in large measure the académie form. That sub- 
mitted to us on behalf of the United States is artful (in the compli- 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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mentary sensé of that terni), forceful, and in many of its features ir- 
réfutable. It does not follow, however, that its déductions must be ac- 
cepted. It belongs to that kind of argumentation to whose réfutation 
the capacity of the highest intellect may be unequal, and yet the déduc- 
tions of which would be rejected by a mère modicum of common sensé. 
The explanation of this lies in the truth that its déductions are es- 
sentially prophecies, which may be rejected by the unbelieving, but 
which nothing but the event will confute. There is no différence in 
this sensé between the "profits which would hâve been" and the "prof- 
its which will be" received, except in the tense of the expression. The 
farmer whose prize hen or favorite cow has been run down and killed 
by an automobile, if there were lent to him the skilled advocacy of 
counsel for the United States, could easily "prove" on the basis of 
the egg-laying qualities of the hen or the butter fat yield of the cow 
that he had sustained a loss in the one case of $50 and in the other 
of $1,000. The argument, too, would be difficult to réfute. We hold 
that measure of the ability of counsel to believe by anticipation that it 
would be unanswerable. The conclusion would wlthout doubt be ac- 
cepted by the farmer, and without much doubt by counsel, as verity. 
Every one, however, knows that the man's farmer neighbors would 
flock to close a contract to restore the owner's entire loss at the price of 
80 cents in the one case and $60 in the other. The man who lends the 
part of one ear to the seductive logic of a promoter will get an al- 
luring vision of "profits which are to be." He may not be equal to 
the task, even after the event, of breaking the connection between the 
succeeding steps in the chain of déductions, but what he surely will 
hâve is an abiding knowledge that thèse cloud visions afford a very 
unstable foundation upon which to erect a storehouse for his money. 
As already intimated, a prophecy remains a mère prophecy, and has 
no other value until it has been fulfilled by the event. 

The law recognizes, of course, that in many cases the amount of 
damages which is to be determined can only be ascertained by events 
which with respect to the time of injury done are in futuro, and that 
the extent of loss cannot be in actual fact tested by an event the possi- 
bility of which is gone. The law requires, however, the application of 
some measure which has been tested and applied in the common ex- 
périence and business affairs of life. The library of a chemist or phi- 
losopher is destroyed through the négligence of another. The law can 
admeasure and will allow as damages the market value of the books de- 
stroyed. The loss to science or philosophy or the arts, and even in the 
probable interrupted gains of the owner, may be well-nigh incalcula- 
ble. Must the party responsible pay this loss? Moreover, the books 
may not hâve been destroyed. They may only be damaged and sent to 
the bookbinder for repairs. There may be a "proven" enforced inac- 
tivity on the part of the owner for a long time. Can he be allowed 
for this? If so, the loss would probably exceed the market value of 
his entire library. This would involve the absurdity of allowing a 
greater compensation for damage to a part than for the destruction of 
the whole. Obviously, the only compensation which the law can com- 
pel is a money compensation. This just as obviously requires for its 
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admeasurement something which will measure the "pecuniary" loss. 
The measure to be applied must be a real and "tangible" one. It is in 
this sensé that the criticized expressions "pecuniary" and "tangible" 
hâve crept into the law. It is true that the proper measure is at times 
easily found and applied. At others, there is difficulty encountered. 
A wagon or other vehicle worth $500 is demolished. The wrongdoer 
admits liability and promptly hands over to the owner $500. Has he 
not made good the money loss ? The vehicle may hâve been damaged 
only, and can be restored to its former value at a cost of $100. There 
is, however, necessarily to be incurred the expense of taking it to the 
shop, or other outlay or loss directly involved in the in jury and ca- 
pable of expression in terms of money. Thèse may ail be éléments of 
damage, but the final award is the admeasurement of the money loss. 

This is a long prélude to the légal merits of this case. The dredge 
Delaware was damaged by being run into by the Raven. The amount 
of damage measured in the cost of repairs was about $4,000, and in 
time lost 40 days. The repairs were made by the government itself, 
and by the leisurely and conservative methods which governments ev- 
erywhere hâve found it necessary to adopt. There is probably some 
truth in the observation that, if the work had been done by private par- 
ties, the cost would hâve been one-half, and the time consumed one- 
sixth, of that incurred. Counsel for the United States hâve asked us 
to apply a rule of measurement of damages which would show a mon- 
ey resuit which no one has had the courage to figure out. We know 
it would be many, very many, times the amount of the direct damage 
done. Counsel for the United States hâve been moderate, however, 
and hâve reduced the claim to between four and five times the govern- 
ment cost of repairs. Instead of claiming crédit to themselves for 
modération, we would commend to counsel that they ask themselves 
whether the fact that the measure which they ask to hâve applied pro- 
duces such results ought not in itself induce them to inquire into its 
soundness ? One is almost tempted into wondering on what this claim 
has fed that it has grown so great. This is the basis of it. 

The United States is to be viewed as engaged in a money-making 
business, in which it has invested a vessel at a cost of $400,000, man- 
ned by a crew of highly trained and consequently high-salaried men, 
having an additional plant equipment running into many thousands of 
dollars, and engaged in a work whose product has an annual cost val- 
ue of again many thousands. The fact is, of course, admitted that 
the United States is not a money-making organization, and that in its 
improvement of our harbors it is not seeking a direct money profit 
from the work. It further must be admitted that, although the work 
it does is not only necessary and highly bénéficiai, and of immense and 
indeed incalculable benefit, the value of this flows to the commerce of 
the country and yields no direct profit to the government which does 
the work. The value of what it does is not only great, but absolutely 
immeasurable, in the sensé of determining the money loss involved in 
the cessation of it for a limited time. The fact that such a thing is 
immeasurable suggests the folly of attempting to measure it. 

Counsel argue that value has been lost to the United States at least 
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cqual to the cost of the work. This is, however, a double assumption, 
the first part of which does not apply to other litigants. A man might, 
if he chose, build a boat for himself at a cost of $500,000 and spend 
$50,000 a year in the use of it. He might well argue that he received 
the value of his expenditures in the pleasure it afforded him to hâve 
a boat which was the product of his own hands. If, however, the 
boat were run down, would the court trying the case be required to 
allow the owner damages for loss of use on the basis of what it cost 
him to run his boat, and interest on his investment, in addition to the 
cost of restoration? If an answer to this question is needed, it can 
be found in The Conqueror, 166 U. S. 129, 17 Sup. Ct. 510, 41 L. Ed. 
937. 

The gênerai rule is there can be no allowance for loss of use, unless 
loss of profits can reasonably be found and there is reasonable proof 
of the amount. Hère neither is présent. The decree providing for 
the ascertainment of the damages in this case was made as a matter of 
course, without its terms being brought to the attention of the court. 
Had it been, the measure which the commissioner has applied would 
hâve been specifically provided for. He has evidently considered the 
case with characteristic care and level-headedness, and has made a lib- 
éral allowance for ail the damage shown. 

The exceptions to the report of the commissioner are dismissed, 
and the report confirmed. 



THE JAMESBURG. 

(District Court, E. D. Pennsylvania. March 1, 1915.) 

No. 37. 

Collusion <§=»74 — Moving and Mooeed Vessels. 

A collision between a loaded car float being shifted by a tug into an ad- 
joining slip and a tug tied up beyond anotber tug at the end of the pier 
held, on the évidence, due solely to the fault of the moving tug; it not 
being satisfactorily shown that she signaled the other tugs to move, and 
it appearing that unless so warned they were moored in a proper and 
customary place. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 104 ; Dec. Dig. 
<®=>74.] 

In Admiralty. Suit for collision by Charles L. Walker, managing 
owner of the tug Lizzie Crawford, against the tug Jamesburg. Decree 
for libelant. 

J. Frank Staley and T. Wistar Brown, 3d, both of Phiiadelphia, Pa., 
for libelant. 

Joseph D. McCoy and John Hampton Barnes, both of Phiiadelphia, 
Pa., for respondent. 

THOMPSON, District Judge. The collision for which the libelant 
seeks to recover damages occurred ofï the end of Pier 10 South Wharv- 
es on the Delaware river on the morning of November 18, 1911. The 
weather was clear, the tide flood, and there was little, if any, wind. 

<fc=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
222 F.— 61 
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Prior to the collision, the Crawford made fast to the tug Alert, which 
was tied up to the end of the pier, both vessels lying with bows down 
the river. When the Crawford tied up, her master went ashore to the 
offices of the managing owner of the tug, leaving a deck hand, Lingo, 
in charge, with the engineer, two firemen and cook on board. Lingo 
ivas not a licensed tug pilot, but had been following the water for 32 
years, had been about tugboats on the Delaware river about 28 years, 
and during that time had served as deckhand and cook. While the 
Crawford was lying outside the Alert, the Jamesburg went into the 
dock between Pier 9 and Pier 10 and made fast to the starboard or up- 
river side of a car fioat loaded with two tiers of five f reight cars each, 
for the purpose of taking it into the slip below Pier 10. The Crawford 
is about 67 feet in length, \7y 2 feet beam; the Jamesburg 82 feet in 
length and 18 feet beam, and the car fioat she had in tow was about 207 
feet in length and 35 feet beam. The Jamesburg made fast to the fioat 
with one line on the third cleat f rom the stern, and, af ter having cleared 
the corner of the wharf, pushed the fioat out into the stream. Her 
master saw the tugs tied to the end of the pier, but proeeeded to push 
the fioat around, thinking that the Crawford would move out of the 
way. Seeing that the fioat was not going to clear the Crawford, he 
signaled to stop and back, and, while the engines of the Jamesburg 
were going full speed astern, the fioat struck the Crawford about amid- 
ships on her port side, causing some damage. 

The libelant claims that the collision was due to the fault of the 
Jamesburg : First, in négligent and unskillf ul handling of the fioat ; 
and, second, in not keeping a proper and efficient lookout. I do not 
find the latter claim sustained by the évidence. 

The respondent dénies fault upon the part of the Jamesburg, and 
allèges fault upon the part of the Crawford in failing to move away 
f rom the end of the pier upon receiving signais f rom the Jamesburg's 
whistles. There can be no doubt from the testimony that those in 
charge of the Jamesburg knew before going into the dock of the prés- 
ence of the Alert and Crawford at the end of the pier. The witnesses 
for the respondent ail testified that a third vessel, the Minerva, was 
also tied to the end of the pier above the Alert, and moved away when 
signais were blown. This évidence is immaterial, excepting as proof 
that signais were blown, as the movements of the Minerva, if she was 
there, hâve no other bearing upon the collision. The witnesses for the 
respondent testified that the Jamesburg blew warning signais, and that, 
upon the signais being given, the Alert went off downstream, casting 
the Crawford adrif t, and that the Crawford drif ted against the fioat ; 
while those witnesses for the libelant who were on board the Crawford 
and a steward, who was on board the Alert, testified that no whistles 
were blown, that the Alert was fast to the pier, and the Crawford fast 
to the Alert at the time of the collision. 

As the steward of the Alert was an independent witness, not 
connected with either the Crawford or Jamesburg, his testimony should 
hâve considérable weight. The testimony of the master and crew of 
the Jamesburg is contradicted by a report made by the master of the 
Jamesburg to the government steamboat inspectors immediately after 
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the collision, stating that on the morning in question he had collided 
with the tug Crawford, "which was lying at the end of Pier 10." This 
statement, made immediately after the collision, is entitled to greater 
weight than the contradictory testimony given several years after the 
collision, and after the matter had in ail probability been frequently 
discussed by the master and crew of the vessel. 

Upon this conflicting évidence, in view of the weight of the évidence, 
I find that the Crawford was lying tied up to the Alert at the end of the 
pier when the collision occurred. If there were no other circumstances 
in the case, the presumption in favor of the moored vessel would en- 
title the Crawford to f ull damages ; and, without the force of the pre- 
sumption, the évidence shows, and the master of the Jamesburg admits, 
that the float could without any difficulty hâve been taken further out, 
pushed downstream, and brought into the dock, without endangering 
the Crawford. 

It is not claimed by the respondent that the Crawford was lying 
where she had no right to be, as it was shown to be customary for tugs 
to tie up at the end of Pier 10. It appears, however, from the testi- 
mony of ail the witnesses for both parties who were questioned upon 
the matter, that there was an established local custom for tugs 
lying at the end of the pier to vacate immediately upon being 
signaled to do so by tugs bringing floats around the pier, as the James- 
burg was doing. Ail the witnesses for the respondent testified that 
warning whistles were blown by the Jamesburg while coming out of 
the dock, while the witnesses for the libelant with equal unanimity tes- 
tified that they did not hear any whistles. If the signais were blown, 
the Crawford, in accordance with the custom of local navigation, should 
hâve moved away, and this could no doubt hâve been done if Lingo, 
the deckhand in charge, was qualified to take her from the pier. While 
he was not a licensed pilot, it appears that after the collision he took 
her across the river to shallow water, and consequently could hâve 
taken her away from the pier. He was washing the upper deck, in full 
view of the Jamesburg and float, but testified that he did not see them 
until the float struck the Crawford. If in his position he had heard 
the whistles, he would hâve had his attention immediately called to the 
présence of the Jamesburg; and if he had had warning in sufficient 
time, and had not then taken measures to move her out of the way, the 
Crawford would hâve been guilty of contributory fault. 

The positive testimony that signais were blown would be persuasive, 
if the weight of the évidence did not force the conclusion that the re- 
spondent' s witnesses were mistaken upon the question of the movement 
of the Alert and the question of the Crawford remaining tied up at the 
time of the collision. If signais were blown, and the Alert and Miner- 
va moved away, there is no explanation of the absence of witnesses 
from the Alert and Minerva to corroborate the testimony of the mas- 
ter and crew of the Jamesburg. As the weight of the évidence lias been 
found against the respondent's contention, the conclusion must be 
drawn that no warning signais were blown for the tugs to leave the 
pier, and therefore there was no neglect to act which would hold the 
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libelant guilty of contributory fault. The entire fault for the collision 
must therefore be placed upon the respondent. 

A decree will be entered accordingly, with a référence to a commis- 
sioner to take testimony and report upon the amount of the libelant's 
damages. 



SPRIGG Y. FISHER. 
(District Court, D. Maryland. April 29, 1915.) 

1. Courts <8=>292 — United States Courts — Jurisdiction— Unfaib Compé- 

tition. 

A fédéral court has no jurisdiction of a suit between citizens of the 
same state for unfair compétition carried on otherwise than by the in- 
fringement of a registered trade-mark. 

[Ed. Note. — For other cases, see Courts, Cent, Dig. § 834; Dec. Dig. 
®=>292.] 

2. Trade-Marks and Trade-Names <©=57 — Infringement— Descriptive 

Words. 

Plaintiff'a registered trade-mark used in connection with the sale of 
toilet paper held not infringed by défendants device used in the same 
business ; there being no similarity, except in the use of certain descrip- 
tive words equally open to both parties and to the rest of the world. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 65; Dec. Dig. <®=»57.] 

3. Trade-Marks and Trade-Names @=>53 — Words Subject to Appropria- 

tion — Scope of Trade-Mark. 

Caution should be exercised in extending either the class of marks or 
phrases which may be used as technical trade-marks or in giving too 
broad a construction to a valid trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 61 ; Dec. Dig. <S=»53.] 

4. Trade-Marks and Trade-Names <g=>92 — Suits fob Infringement— Dis- 

missal on Motion. 

While the power should be sparingly exercised, and the'n only in very 
clear cases, a bill for infringement of a registered trade-mark may be 
dismissed on demurrer or on motion, its modem équivalent, when non- 
infringement is évident on the face of the bill. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 102, 103 ; Dec. Dig. ©=392.] 

B. Courts <§=>292 — United States Courts— Retaining Jurisdiction. 

Though a court of equity, whose jurisdiction has been invoked to give 
relief which only such a court is compétent to furnish, may sometimes 
limit its relief to such as might hâve been obtained at law, in a suit 
between citizens of the same state for unfair compétition and infringe- 
ment of a registered trade-mark, where it appears that there has been no 
infringement, the court cannot retain jurisdiction over the cause of action 
for unfair compétition carried on otherwise than by the infringement of 
a trade-mark. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 834; Dec. Dig. 
®=292.] 

In Equity. Suit by Thomas F. Sprigg against Lewis R. Fisher, 
trading as the Lewis R. Fisher Company. On motion to dismiss. Mo- 
tion granted. 

&=>For other cases see same topie & KEY-NUMBER m ail Key-Numbered Digests & Indexes 
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John C. Toison, of Baltimore, Md., for plaintiff. 
Harry N. Baetjer, of Baltimore, Md., for défendant. 

ROSE, District Judge. [1] Plaintiff allèges infringement of a 
registered trade-mark and unfair compétition. The défendant has 
moved to dismiss. Ail the parties are citizens of Maryland. Tbî» 
court is therefore without jurisdiction of so much of the bill as al- 
lèges unfair compétition carried on otherwise than by the infringe- 
ment of a registered trade-mark. Elçin National Watch Co. v. I1E- 
nois Watch Case Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365^ 
A. Leschen & Sons Rope Co. v. Broderick & Bascom Rope Co., 201 
U. S. 166, 26 Sup. Ct. 425, 50 L. Ed. 710. 

[2] The trade-mark as registered is : 

SVMBO 
WITOH BÂZBIi 




VOIIdlrT PAPJHU& 

^•Jltoaghfy Medieated^- 

EXPRESSLY FREPARED,AND 

FOR FINE DRUOOISTS'TBADB. 



The defendant's device is : 



ROYAL 



CÂRBOLÂTED 




Toilet - Paper 

THOROUGHLY MEDICATED 

CxprMly Proptwd for th* Se/«cf Trad* 



Posïtively gaaranteéd to b* hea 
from injuriou* ehemioaî*. Tk* 
ANTISEPTIC qualities of Où» 
brand hâve no tuperior for hoàlth 
pnd *af*ty. Manufacturée «xpr««- 
ly for the tefecf tradei 
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There is no similarity between the two, except in the use of certain 
descriptive words equally open to both parties and to the rest of the 
world. If défendant is trying to sell his goods as those of the plain- 
tiff, he has not done so by either using or imitating plaintiff's trade- 
mark. 

[3] The accepted principles of trade-mark law hâve been supposed 
to be in some respects rigid. Difficulties in applying them sometimes 
arise. Hanover Star Milling Co. v. Allen & Wheeler Co., 208 Fed. 
513, 125 C. C. A. 515. The litigation which terminated in Thaddeus 
Davids Co. v. Davids Mfg. Co., 233 U. S. 461, 34 Sup. Ct. 648, 58 
L. Ed. 1046, illustrâtes some of the embarrassments which may re- 
suit when the Législature says that trade-marks may be acquired in 
words or symbols which hâve not theretofore been subject to exclu- 
sive appropriation for such purpose. Such considérations suggest 
caution in extending either the class of marks or phrases which may 
be used as technical trade-marks or in giving too broad a construc- 
tion to a valid trade-mark. It is unnecessary to do the one or the 
other. A merchant or manufacturer is not solely, or even chiefly, dé- 
pendent upon a trade-mark for protection against attempts to palm 
off as his the goods of another. Courts of equity are keen to suppress 
unfair compétition, no matter what guise it assumes. 

[4] No case of infringement of a registered trade-mark is disclosed 
by this bill. Plaintif! admits that bills for the infringement of a 
patent or a trade-mark may be dismissed upon demurrer, or its 
modem équivalent of motion, but in his view only when the invalidity 
of the patent or trade-mark is apparent on the face of the bill. He 
claims that there are no causes in which such action has been taken 
merely because, in the opinion of the court, noninfringement is évi- 
dent. He may be right that such cases are rare, or even nonexistent. 
It is obviously a power to be sparingly exercised, and then only in 
very clear cases ; but, when it is clearly évident that there has been 
no infringement, it is the duty of the judge to save the trouble, ex- 
pense, and delay of further proceedings. 

[5] Plaintiff argues, however, that there is another reason for re- 
taining the bill. He has in good faith charged infringement. Over 
that charge this court has jurisdiction, and it should proceed to pass 
on ail the questions involved. If, after hearing ail the évidence, it 
is satisfied that, while the défendant has not infringed the trade-mark, 
he has unfairly competed, it should give complète relief by enjoining 
the further prosecution of such unfair compétition. This contention 
rests upon a confusion between the conséquences of limitations upon 
the powers of courts of equity as such, and the restrictions imposed 
upon the jurisdiction of the fédéral courts, whether of law or of eq- 
uity, by the Constitution and statutes of the United States. 

À court of equity, whose jurisdiction has been invoked to give relief 
which only such court is compétent to furnish, may sometimes, after it 
has heard the whole case, be of opinion that justice and right can be 
best done by confining the relief given to something which might hâve 
been obtained from a court of law. Such relief the chancellor may 
award, although if the bill originally had sought that, and nothing 
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more, he must hâve declined jurisdiction. But a fédéral court cannot 
décide a controversy to which the judicial power of the United States 
does not extend merely because plaintifr has mistakenly assumed that 
some fédéral right of his has been infringed. A plaintiff cannot in the 
fédéral courts secure redress for unfair compétition by a citizen of the 
same state merely by alleging that such défendant has infringed a 
registered trade-mark, when in point of fact no such infringement has 
taken place, and in that respect it is immaterial whether the allégation 
was made in good or bad f aith. 

It f ollows that the motion to dismiss must be granted. 



AMERICAN BALL BEARING CO. v. ADAMS. 

(District Court, N. D. Ohio, E. D. April 12, 1915.) 

No. 190. 

L CORPORATIONS <S=1 — WHAT ARE BODIES COKPORATE— LAW GOVERNING. 

Whether or not an organization is a valid corporation de jure is to be 
determined by the statutes and décisions of the state where it is organ- 
ized. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1, 3-6; 
Dec. Dig. <g=>l.] 

2. Corporations <§=a5 — Legality of Organization— Qualifications of Cor- 

porators. 

Légal infirrnity in parties is as fatal to the validity of an attempted cor- 
porate organization as légal infirrnity in the purpose of the organization. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 14, 15; 
Dec. Dig. <S=>5.] 

3. Corporations <S=>14 — Legalitt of Organization — Other Corporations 

as Corporators. ' 

A state statute, authorizing corporations within prescribed limite to 
become stockholders in other corporations, does not by implication carry 
a grant of power to corporations to themselves organize other corpora- 
tions, in which they shall own ail the stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 16-22; 
Dec. Dig. <g=»14J 

4. Corporations <§=»5 — Legalitt of Organization— Qualifications of Cor- 

porators. 

The provision of Gen. Code Ohio, § 8625, that "any number of persons, 
not less than five, desiring to become incorporated, may subscribe, ac- 
knowledge and file articles of incorporation," contemplâtes natural per- 
sons, who hâve an actual and real interest in the corporation to be formed. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 14, 15; 
Dec. Dig. ©=»5.] 

5. Corporations tg=»5 — Legalitt of Organization — Ohio Statute — "Holder 

of Stock." 

Gen. Code Ohio, § 8625, et seq., relating to the forming of corporations, 
provide that articles of incorporation may be filed by tive persons ; that 
10 per cent, of the capital shall be subscribed before the élection of di- 
rectors ; that 10 per cent, of the capital subscribed shall be payable at 
the time of subscription ; that no person shall vote on a share of stock 
on which an installaient is due and unpaid, and that the officers and 
directors must be holders of stock to an amount to be fixed by the by- 
laws ; "holders of stock," as construed by the Suprême Court of the state, 

cg=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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meanlng bona flde holders. Three corporations, each lnterested in motor 
oars or parts thereof and owning patents, undertook to form a new cor- 
poration under the Ohio law, in which they should be equally interested, 
to hold and handle their several patents. Five persons in the employ 
of the law flrm having charge of the organization signed and filed ar- 
ticles of incorporation, and also subscribed for one share of stock each, 
and one, as trustée for one of the three organizing corporations, sub- 
scribed for enough more to make the required 10 per cent, and such cor- 
poration paid in cash the required 10 per cent, of such total subscriptions, 
but no more. The incorporators paid nothing, and had no pecuniary in- 
terest in the corporation. They held a stockholders' meeting, elected 
tbemselves directors, and adopted by-laws, and as directors elected of- 
ffcers from their number, and authorized the issuance of stock to the three 
organizing corporations in payment for patents assigned. They then 
resigned, one by one, electing représentatives of such corporations in 
their places. Held, that such acts did not create a lawfully organized 
corporation, beeause (1) the law did not authorize the organization of a 
corporation by other corporations, which was in fact what was attempted ; 
(2) there was not a bona fide subscription of 10 per cent, of the stock, 
nor a bona fide payment of 10 per cent, of the amount subscribed ; and 
(8) the incorporators, not being actual and bona fide stockholders, were 
not authorized by the law to organize the corporation, nor to do the acts 
which they did. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 14, 15; 
Dec. Dig. <§=>5J 

6. Cobpobations <g=>28 — De Facto Corporations— Application of Doctrine 

in Favor of Corporation. 

Where, in an attempted organization of a corporation, there has not 
been a substantial compliance with the law, so as to create a de jure cor- 
poration, it will be permitted to claim and exercise corporate privilèges 
as a de facto corporation only as between it and parties with wnom it 
has had contract relations, and when considérations of équitable estoppel 
or public policy justify it. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 26, 70; 
Dec. Dig. <g=»28J 

7. Courts <S=354 — Dismissal on Court's Own Motion — Incapacité of COM- 

PLAINANT TO MAINTAIN SUIT. 

Where a complainant, suing as a corporation in a fédéral court of 
equity, is without légal eapacity to maintain the suit as a corporation 
either de jure or de facto, it is within the power, and is the duty, of the 
court to dismiss the case, although the question is not raised by the 
pleadings. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 934; Dec. Dig. 
<g=>354.] 

In Equity. Suit by the American Bail Bearing Company (the Kardo 
Gqgttipany substituted as complainant) against Henry J. Adams, deal- 
ïttg as the Reo Motor Sales Company. Suit dismissed. 

Edward R. Alexander and Hoyt, Dustin, Kelley, McKeehan & 
Andrews, ail of Cleveland, Ohio, for plaintiff. 

Eish, Richardson, Herrick & Neave, of Boston, Mass., and R. A. 
Parker, of Détroit, Mich., for défendant. 

CLARKE, District Judge. This is a suit în equity, in which in- 
frïngement of letters patent of the United States No. 792,690 is claim- 
ed, with the usual prayer for an injunction and an accounting. The 

$S»For other cases see saine topic & KEY-NUMBiSR in ail Key-Nuœbered Dlgests & Indexes 
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bill was filed on June 25, 1913. On motion of the Kardo Companj, 
claiming to be a corporation of the state of Ohio, an order was aa- 
tered on October 19, 1914, granting said the "Kardo Company" leave 
to file a bill in the nature of a supplemental bill, and that it be sub- 
stituted for the American Bail Bearing Company as plaintiff in the 
suit. 

Such a bill was filed on October 20, 1914, and in this bill the Kardo 
Company alleged that after the filing of the original bill and the an- 
swer, and while the case was pending in this court, to wit, on or about 
the 28th day of February, 1914, the Kardo Company acquired the 
entire right, title, and interest in the letters patent in suit from the 
American Bail Bearing Company. The case came on for final hearing 
on February 1, 1915, and in the progress of the trial vague sugges- 
tions by counsel for the défendant that there was some légal infirmity 
in the plaintiff, the Kardo Company, and by the counsel for the plain- 
tiff that ail was not right with the active défendant in the case, the 
National Automobile Chamber of Commerce, led the court, of its 
own motion, to inquire as to the occasion and meaning of such innuen- 
does. At the suggestion of counsel for the plaintiff, one of them took 
the witness stand, and stated that he did not think any of the directQfs 
of the company were bona fide owners of any shares of the capital 
stock of the company, but that the real bona fide owners of ail of "rt 
were the three corporations, the American Bail Bearing Company, the 
Peerless Motor Car Company, and the Packard Motor Car Company. 

After the hearing was concluded, and the court came to a consid- 
ération of what its décision should be, the question as to whether the 
Kardo Company was a lawfully organized corporation, such that ît 
could be a proper party plaintiff in the case, pressed so insistently np- 
on the attention of the court that it was decided to take further tes- 
timony upon this point, and accordingly after due notice to ail counsel 
concernée!, on March 8, 1915, ail parties being represented, the court 
took further testimony upon this question framed by it, viz.: Is the 
Kardo Company so organized as a corporation as to make it a proper 
party plaintiff, compétent to présent a real and substantial controversy 
to this court in this cause? On this hearing full opportunity was 
given, and was availed of, to lay before the court precisely the char- 
acter of the proposed and actual organization of the Kardo Company. 
The resuit of this additional testimony may be stated as follows : 

"The three corporations, the American Bail Bearing Company, the Packard 
Motor Car Company, and the Peerless Motor Car Company, decided to form 
a corporation under the laws of Ohio, with a capital stock of $1,000,000, In 
which said corporations were to be equally interested, for the purpose, as 
stated in the articles of incorporation subsequently filed, of purchasLng, leas- 
ing, or otherwise acquiring, and of registering, owning, and using inven- 
tions, improvements, trade secrets, processes, or interests therein, and applyiag 
for and receiving, purchasing, or otherwise acquiring letters patent or patent 
rights, or interests in or under letters patent, for or upon motors or other 
vehicles or means of transportation, and for or upon the mechanism, parts 
of equipment of the same, or the tools or machinery for the manufacture at 
same, or for selling, granting, or assuming licenses or rights under or In 
respect of such secrets, processes, inventions, improvements, or patents, and 
otherwise dealing in respect of or with the same, or either of them, and 6f 
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manufacturing, usîng, and dealing in the vehicles, articles, machinery, equip- 
ments, and parts covered by or provided for in said inventions, patents, or im- 
provements, and of doing ail things necessary, proper, and incidental to the 
transaction of said business or any part thereof." 

It however appeared from the testimony of Walter C. Baker, a 
director of the Kardo Company, on the original hearing, that the 
prime purpose of organizing the Kardo Company was to transfer to 
it patents which each of the three companies had on automobile axle 
equipment, which apparently interlaced or overlapped one another, so 
that, if one company gave a license under the patent which it owned, 
complaints of infringements and threatened suits straightway arose 
from one or another of the other companies, and the purpose of the 
organization was to so place the ownership of thèse patents in one com- 
pany, to be organized by the three corporations, that one license could 
be given on "rear axle patents owned by them." 

The évidence further shows that the following steps were taken 
for the purpose of organizing the Kardo Company as a corporation 
under the laws of Ohio: 

Articles of incorporation were signed on the 21st day of February, 
1914, by rive men, ail in the employ of the law firm in charge of the 
organization, and none of them connected otherwise than as attor- 
neys with any of the three companies named as parties to the for- 
mation of the Kardo Company. Thèse articles of incorporation were 
filed with the secretary of state on the 24th day of February, 1914. 
On the same day each of the subscribers to the articles of incorpo- 
ration subscribed for one share of the capital stock, and one of them 
subscribed as trustée for the American Bail Bearing Company for 
995 shares of the capital stock of the proposed company, agreeing 
to pay for thèse shares $9,500 in cash and $90,000 by the transfer of 
patents by the American Bail Bearing Company to the Kardo Com- 
pany. It further appears from the évidence that $10,000, being 10 
per cent, of the $100,000 of stock subscribed for on February 24, 1914, 
was on the same day paid for by check of the American Bail Bearing 
Company, and that no money whatever was paid by any one of the 
persons named as incorporators of the company. 

Abundant formai détail of waiver of notice of opening books of 
subscription to the capital stock in the manner and to the extent stated, 
of the filing of a certificate of subscription with the secretary of state, 
and of a waiver of the notice of the first stockholders' meeting appears 
in the record. At the first stockholders' meeting on this same day (Feb- 
ruary 24, 1914) the five incorporators were présent and a code of rég- 
ulations and by-laws was adopted, article 5 of which provides the num- 
ber of directors shall be five, that the directors must be holders of stock 
df the company, and that a majoritv must be citizens ot the state of 
.Ohio. 

A first directors' meeting was held on the same day, 30 minutes later 
than the stockholders' meeting, at which meeting four of the lawyers 
organizing the company were elected to the offices of président, vice 
président, secretary, and treasurer, and an elaborate resolution was 
solemnly passed adopting a proposed form of agreement between the 
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Bail Bearing Company, the Packard, and the Peerless Company, pro- 
viding for the sale and transf er to the Kardo Company of letters patent 
by each company, for which each was to receive $200,000 of the capital 
stock of the Kardo Company. Immediately after this directors' meet- 
ing the stockholders reconvened, and a resolution was passed approv- 
ing the action taken by the directors in approving the contract between 
the three corporations hereinbefore referred to, and as of the same 
date a written ratification of everything done by themselvea as stock- 
holders and directors of the Kardo Company was signed by the five 
lawyers who signed the articles of incorporation. 

On the 27th day of February a spécial meeting of the stockholders 
of the company was called by the same lawyers who signed the articles 
of incorporation, and at this. meeting the régulations were amended by 
them to make the number of directors six, instead of five. In the after- 
noon of the same day, the record shows a meeting of the directors of 
the Kardo Company, at which the five signers of the articles of incor- 
poration and Walter C. Baker were présent, and at that meeting the 
signers of the articles resigned one after another, as directors and of- 
ficers, and their places were filled by the ofncers or directors of the 
three corporations which had united in the purpose to form a company. 

The évidence shows, as has been stated, that the only money paid at 
the time the company was organized was paid by the American Bail 
Bearing Company. No one of the persons who acted as a stockholder 
at the first meeting of stockholders of the company, or who acted as 
director at any of the meetings of directors of the company up to the 
time of the trial of this case, had paid any money of his own for any 
stock of the company. The évidence shows that, when each of the per- 
sons acting as an incorporator resigned, he transferred the one share 
of stock which had been issued to him to his successor, but that the suc- 
cessor did not make any payment for such stock. 

It also appears in the évidence that, after the question as to the reg- 
ularity of the organization of the Kardo Company had been raised in 
this court, the persons who had acted as directors since the élection 
on February 27, 1914, paid, under advice of counsel, each to his com- 
pany, $100 for the share of stock which had been standing in his name, 
and by virtue of which he had been acting as a stockholder and director 
of the company. It also appears. from the statement of Mr. Dorn, one 
of the directors and treasurer of the Kardo Company, that at the time 
of the organization counsel advised him that in order to act as a direc- 
tor of the company he must hâve complète and full ownership of at 
least one share of stock in the company; but the évidence shows, as I 
hâve stated, that the share in his name was not paid for until after the 
first hearing of the case. 

No salaries hâve ever been paid to any of its ofncers by the Kardo 
Company. It has done so little business that it has not even employed 
a bookkeeper, Mr. Dorn saying that there was so little of such work 
to do that he did it himself without charge. The only office the com- 
pany has had is that of Mr. Alexander, local patent attorney for the 
company, and the only business it has done has consisted in becoming 
a party to this suit and in commencing three other suits for infringe- 
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ment of patents. While it is said that strong efforts hâve been made 
ta înduce manufacturer of automobiles to take out licenses from the 
Kardo Company, it had not issued a single license up to the date of 
the second hearing. 

This state of the record présents for décision the question: Is the 
Kardo Company a corporation de jure or de facto, such that it should 
be permitted to maintain a suit as party plaintiff in this court ? 

[1] And, first: Is it a corporation de jure? This is a question 
which must be answered by the statutes and décisions of Ohio, so far 
as answer can be found in them. Secombe v. Railroad Co., 23 Wall. 
117, 23 L. Ed. 67; Flash v. Conn., 109 U. S. 379, 3 Sup. Ct. 263, 27 
L. Ed. 966; Jellenik v. Huron Copper Mining Co., 177 U. S. 13, 20 
Sup. Ct. 559, 44 h. Ed. 647. And see Rose's Code Fed. Pro. § 10, pars. 
(e) and (ee). The law of Ohio provides that : 

"Any number of persons, not less than five, a majority of whom are citi- 
aws of this state, destring to become lncorporated, shall subscribe and ac- 
Snowledge articles of incorporation," etc. G. C. § 8625. 

This is obviously a grant of authority to natural persons to organize 
so as to become invested with corporate franchises ; it is not a grant 
to corporations to so organize. The Ohio law differs from the law of 
many states, in that the mère filing of articles of incorporation in due 
form does not create or bring into existence a corporation, notwith- 
standing the provision of G. C. § 8629, that a certified copy of articles 
of incorporation shall be prima facie évidence of the existence of the 
corporation therein named. This is distinctly decided in State ex rel. 
t. Insurance Co., 49 Ohio St. 440, 31 N. E. 658, 16 L. R. A. 611, 34 
Am. St. Rep. 573, the fifth paragraph of the syllabus of which case 
reads: 

"The making and filing, for the purpose of profit, of articles of Incorpora- 
tion in the office of the secretary of state, do not make an lncorporated Com- 
pany ; such articles are simply authority to do so. No company exists within 
flw meamng of the atatute, until the requisite stock has been subscribed and 
pâté in, and the directors chosen." 

Before the plaintiff can maintain this action as a de jure corporation, 
this rule of law requires an affirmative answer to the question : 

"Had the Kardo Company a lawfully constltuted and elected board of di- 
rectors, so that it was an 'exlsting' corporation, when it became a party to 
this suit?" 

Again, the law of Ohio requires that 10 per cent, of the capital stock 
of the proposed corporation shall be subscribed, and this fact certified 
by the incorporators to the secretary of state, before an élection of 
directors may be held (G. C. §§ 8633, 8635) ; that, at the time of mak- 
ing a subscription to the capital stock of a corporation, 10 per cent, of 
each share subscribed for shall be payable (G. C. § 8632) ; that no per- 
san shall vote on a share of stock on which an installment is due and un- 
paid (G. C. § 8636) ; that ail directors and executive officers of cor- 
porations shall be holders of stock of the company for which they are 
chosen in an amount to be fixed by the by-laws (G. C. § 8661) ; and 
that "holders of stock" means bona fide owners of it, as is decided in 
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Dueber Watch Co. v. Daugherty, 62 Ohio St. 589, 57 N. E. 455, in 
which a corporation issued a certificate of stock to a citizen of Ohio for 
the purpose of qualifying him as a director, with the agreement that he 
should retransf er it upon ceasing to be a director. The court says such 
a transaction was a fraud upon the law, and contravened the declared 
policy of the state, if Coburn was intended to be a nominal, and not the 
real, owner in fact of the stock placed in his name. 

That thèse are not merely directory provisions of law, but are manda- 
tory, and must be complied with before a corporation can come into ex- 
istence under Ohio law, is sufficiently established by Téléphone Co. v. 
Cincinnati, 73 Ohio St. 64, 76 N. E. 392, which décides that : 

"Sections 3243 (G. C. S 8632), 3244 (G. C. § 8633) and 3245 (G. C. S 8636), 
Revised Statutes, taken together, recuire that an installment of 10 per cent. 
on each share of stock shall be payable at the time of making the subscrip- 
tion ; that as soon as 10 per cent of the capital stock is subscribed notice 
for the élection of directors may be given ; that no person shall vote for di- 
rector for any share on which any installment is due and unpaid, and the 
votes of a majority of the number of shares shall be necessary for a choice. 
Tested by thèse requirements, the record shows that there had been no légal 
élection of directors, and that the corporation had not been organized in 
such manner as to entitle it to a decree under section 3461." 

Trust Co. v. Floyd et al., 47 Ohio St. 526, 26 N. E. 110, Syl. par. 3: 

"The corporate powers, business, and property of corporations formed for 
profit must be exercised, conducted, and controlled by a board of directors, 
who cannot be chosen until 10 per cent, of the capital stock specified in the 
articles of incorporation has been subscribed." 

See, also, City of Cincinnati v. Queen City Tel. Co., 2 O. N. P. 
(N. S.) 349. 

The question we are considering being, "Is the Kardo Company a de 
jure corporation?" the application of Téléphone Co. v. Cincinnati, 73 
Ohio St. 64, 76 N. E. 392, is not affected by the fact that this décision 
proceeds upon the basis of the case under considération being such a 
one that the Ohio rule in eminent domain cases was applied ; this for 
the reason that, if the question of the validity of the Kardo organiza- 
tion may properly be raised and decided at ail, then the standard for 
showing the validity of its corporate organization would be the same in 
one case as in another. 

Omitting the five shares subscribed for by the attorneys engaged in 
organizing the company, 10 per cent, of the proposed capital stock of 
the company was not subscribed for when the first board of directors 
was chosen. No new board has been since elected, except that as the 
first members resigned others were named by the first claimed board of 
directors to fill their places. 

When applying thèse principles of Ohio law to the facts of the case 
at bar, it should be kept in mind that no court in this country has been 
more resolute than the Suprême Court of Ohio has been in looking 
through corporate forms to the conduct of the associated men who de- 
sire or who prétend to constitute a corporation, and in declaring that 
the fiction that such men constitute a légal entity, apart f rom the natu- 
ral persons who compose it, shall not be urged, but shall be disregarded 
' when urged, to an extent and purpose not within the reason and policy 
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which introduced it for convenience in the transaction of its business 
and of those who do business with it. State ex rel. v. Standard Oil Co., 
49 Ohio St. 137, 30 N. E. 279, 15 L. R. A. 145, 34 Am. St. Rep. 541 ; 
Cincinnati Volksblatt Co. v. Hoffmeister, 62 Ohio St. 189, 56 N. E. 
1033, 48 L. R. A. 732, 78 Am. St. Rep. 707. In this case last the court 
says: 

"Tlie idea that the corporation is an entity, distinct from the corporators 
'jvho compose it, lias been aptly characterized as 'a nebulous fiction of thought.' 
* » * -\vhen ail lias been said, it remains that a corporation is not in reality 
a person or a thing distinct from its constituent parts, and the constituent 
parts are the stockholders, as much so in essence and in reality as the several 
partners are the constituent parts of the partnership." 

And see Bank v. Trebein, 59 Ohio St. 316, 52 N. E. 834, and Andres 
v. Morgan, 62 Ohio St. 236, 56 N. E. 875, 78 Am. St. Rep. 712. 

Looking now through the forms which the organizers of the Kardo 
Company cast about themselves, we see five men who never had or in- 
tended to hâve one dollar of interest in the corporation which they were 
solemnly going through the form of organizing, acting as merest "dum- 
mies" in complying with the forms of the Ohio statute, to accomplish 
by indirection for thèse corporations, which employed them as attor- 
neys at law, that which they could not accomplish directly for them- 
selves ; that neither the signers of the articles of incorporation nor their 
successors, in name directors of the proposed company, ever had any 
financial interest whatever in the company, although the Ohio law and 
even the régulations adopted by the so-called stockholders required that 
ail directors and executive officers of the company must be bona fide 
owners of at least one share of stock in the company ; that, excluding 
the five shares subscribed for by the lawyers without having any inter- 
est in the proposed company, and who never paid anything upon the 
account of such subscriptions, 10 per cent, of the proposed capital stock 
was not subscribed for prior to the élection in form of a board of direc- 
tors ; that the 10 per cent, which became due and payable on each share 
subscribed by the organizers was never paid by any one of them, or by 
their successors, although thèse men voted thèse shares, and now claim 
that they elected a valid board of directors, the élection of which was 
an indispensable prerequisite to the Kardo Company coming into exist- 
ence as a valid corporation. 

Upon this state of facts and of the law, can it be said that the Kardo 
Company was a lawfully formed and existing de jure corporation under 
Ohio laws? There was no law in Ohio in 1914 which authorized three 
corporations to organize a fourth corporation. Yet this is precisely 
what the American Bail Bearing Company, the Peerless Motor Car 
Company, and the Packard Motor Car Company attempted to do by 
going through the forms of organizing the Kardo Company. Not one 
dollar of money from any source, except from the treasuries of thèse 
three companies (indeed, only money from the treasury of the Bail 
Bearing Company was used for purpose of organization), was applied 
in payment for Kardo stock, and the men who acted as directors and 
stockholders were "dummies" in a most perfect sensé. 

£2, 3] No valid distinction can be drawn between the familiar case 
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in which an attempted corporate organization is held invalid and void, 
where there is no law providing for such a corporation! as is proposed, 
and the case where there is no law permitting such promoters as at- 
tempt to organize a corporation to do so, even if proper persons might 
lawfully organize a corporation for the same purpose. Légal infirmity 
in parties is as fatal as légal infirmity of purpose. Neither can it be 
soundly said that by the granting of authority to Ohio corporations, 
within prescribed limits, to lawfully become stockholders in other law- 
fully organized corporations, there is implied a further grant of power 
to such Ohio corporations to themselves organize corporations in which 
they shall own ail the stock. The power to own stock in a lawfully 
organized corporation is too greatly différent from the power to create 
a corporation, and to control it, for the latter to be raised by implication 
from the former ; this without regard to the opportunities for mischief 
which would be afforded to corporations to divert the corporate capital 
from the purposes to which it has been devoted, if such an implied pow- 
er were held to exist. In grants by the public, the gênerai rule of con- 
struction is that nothing passes by implication merely. Thompson on 
Corp. § 304 et seq. 

Convinced as I am that not without sheer acceptance of forms and 
names for realities and facts can this Kardo Company be considered 
anything but a voluntary association of agents and représentatives 
of the three corporations which conceived the scheme of organizing it, 
I am clear in the conclusion that there was no lawful authority in Ohio 
for the creating of a corporation such as the Kardo Company claims to 
be. 

"The modem tendency is to ignore corporate existence in corporations 
organized merely as a cloak for fraud, and to hold the corporators, including 
officers and directors, directly liable for its acts. Thèse corporations are usu- 
ally termed 'dummy corporations.' Concerning them the New York Court 
of Appeals has said : 'We hâve of late ref used to be always and utterly tram- 
meled by the logic derived from corporate existence where it only serves to 
distort or hide the truth.' " Thomp. Corp. $ 1417. 

While there is no disposition on the part of the court to impute actu- 
al or intended fraud to the parties engaged in this enterprise, yet the 
law of the case is not différent from what it would be if such were the 
fact. As was held by the Suprême Court of Ohio in Bank et al. v. 
Trebein, 59 Ohio St. 316, 52 N. E. 834, Syl. 3 : 

"The good faith of the parties to such a transaction must be determined 
by its légal effect on the rights of others. If its légal effect works a fraud on 
their rights, the finding of a court that the parties acted in good faith Is 
simply an erroneous conclusion of law from the facts." 

See Trust Co. v. Floyd, 47 Ohio St. 525, 26 N. E. 110. 

It seems to me very clear that the action taken in this case by mère 
attorneys at law of thèse three corporations to bring into existence the 
form and name of a corporation, which they should forthwith abandon 
to the custody and control of the officers and directors of the three cor- 
porations, was a fraud upon the law of Ohio, no différence if every 
step was taken in utmost good faith by the men engaged in it. 

[4, 5] I conclude, therefore, that the plaintiff, the Kardo Company, 
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was not when ît appeared in this suit, and was not when this case was 
tried, a corporation lawf ully organized and existing under Ohio laws : 

(a) Because there was no law of Ohio permitting three corporations 
to combine to organize a fourth corporation to serve their purposes. 

(b) Because there was not a bona fide subscription of 10 per cent, of 
the capital stock of the company, nor a bona fide payment of 10 per 
cent, of the capital stock of it paid in, when the first élection of direc- 
tors was held, as was required by the law of Ohio. 

(c) Because the conditions upon which a corporation may be called 
into existence are prescribed by Ohio law, and they had not then been 
complied with. This law contemplâtes that the action prescribed shall 
be taken by five natural persons having an actual and real interest, at 
least to the extent of one share of the capital stock, in the assets and 
in the welfare of the corporation (Hoopes v. Basic Co., 69 N. J. Eq- 
679, 61 Atl. 979), and it would be a reproach upon the law for the courts 
to put their stamp of approval upon so palpable an évasion of this law 
of Ohio as this record discloses. 

[ 6 ] But the case has been argued by counsel for the plaintiff in the 
alternative, claiming that, even if the Kardo Company is not a lawfully 
organized corporation (and the payment for stock by the persons acting 
as directors after the question of its validity was started in this court 
would seem to imply that in the opinion of counsel it is not a corpora- 
tion de jure), nevertheless the action proved to hâve been taken consti- 
tutes the company a de facto corporation, compétent to corne into court 
and assert a claim to affirmative relief against parties who hâve never 
dealt with it. 

I shall consider of this claim briefly as I may. There is no doctrine 
in corporation law which lacks more of précision of définition as to the 
principles upon which it proceeds, or as to what its boundaries are, 
than does this doctrine of de facto corporations. Courts hâve almost 
always contented themselves with deciding the case in hand, without 
attempting to formulate the gênerai principle within which it fell, and 
text-book writers hâve treated the subject as "a wilderness of single in- 
stances," which it was hopeless to attempt to classify under gênerai 
principles of décision. 

The only comprehensive discussion of the doctrine of de facto cor- 
porations f rom the point of view of the principles of law involved with 
which I am acquainted is one by Prof. Edwin H. Warren, found in 
Harvard Law Review, volume 20, page 456, and volume 21, page 305, 
and in order that this opinion may not be extended to an undue length, 
as it proceeds, I shall adopt several of the conclusions of Prof. Warren, 
which I think sustained by authority and sound thinking, paraphrasing 
them only to the extent necessary to apply them to the case at bar. 

Persons by their own voluntary action may unité to accomplish any 
lawful purpose ; but it is only union under authority of the state, in the 
manner prescribed by it, that gives to such a union the privilèges of de 
jure incorporation. 

Should such a group of men who fail to comply with the law never- 
theless enjoy the privilèges of incorporation as if they had complied 
with it? Should they be permitted to affirmatively assert against a 
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stranger a privilège or right which they do not possess? The courts 
hâve answered this question affirmatively in spécifie cases, ail of which 
proceed, it is believed, on principles either of estoppel or of public poli- 
cy. In many cases the two overlap and no line of démarcation is dis- 
coverable between them. 

Thèse décisions develop the doctrine of de facto corporations, 
and we hâve it under our law. It is a doctrine without authority or 
définition in the English courts, which seemingly allow collatéral at- 
tack upon corporate organization without resulting confusion or in- 
convenience. 

The Suprême Court of the United States in a condensed generaliza- 
tion of the doctrine makes it applicable only (1) where there is in ex- 
istence a gênerai law under which such a corporation as the one under 
considération purports to be might lawfully be organized; (2) when 
there has been an attempt in good faith to organize thereunder; and 
(3) when there has been an actual user of the assumed corporate fran- 
chise. Even where thèse conditions are ail fulfilled, the courts allow 
enjoyment of the corporate franchise, where there is not substantial 
compliance with the régulations of the state, only where considérations 
of équitable estoppel or of public policy justify it. Upon one or the 
other of thèse grounds the décision of each well-considered case apply- 
ing the doctrine has found its justification. 

In the case at bar the parties never contracted together, so that there 
is no room for application of the doctrine of estoppel, and the question 
therefore becomes this, viz. : May the group of men, hère attorneys 
at law of three other corporations, or their successors, who hâve failed 
to so comply with the Ohio law as to organize a de jure corporation, 
apply the de facto doctrine for their own benefit against persons who 
hâve never dealt with them as a corporation, and be treated by this 
court as if they had been lawfully authorized to act as a légal unit? 
A few principles worked out upon full discussion of the decided cases 
and upon principle by Prof. Warren seem to me to décide this question 
in the négative. 

It is not for courts to create corporations. Ashley v. Ryan, 153 U. 
S. 436, 14 Sup. Ct. 865, 38 L. Ed. 773. The franchise to be a cor- 
poration can be granted only by the Législature, and for courts to 
assume that power is to proclaim themselves de facto legislators in 
order to create de facto corporations. Judicial lawmaking is a suffi- 
ciently active cause of complaint against the courts to deter them 
from unnecessarily inviting further criticism, especially just criticism. 

When there is a law under which a corporation might be lawfully 
organized, and an attempt in good faith is made to organize there- 
under, and there is an actual user of the corporate franchise (Tulare 
Irrigation District v. Shepard, 185 U. S. 1, 22 Sup. Ct. 531, 46 L. Ed. 
773), the de facto doctrine will be applied, where the parties to be 
charged hâve contracted with the claimed corporation, or where it acts 
as a conduit for a title to real estate (Society Perun v. Cleveland, 
43 Ohio St. 481, 3 N. E. 357), or where the alleged corporation is 
made défendant in an action in tort. It is believed the well-considered 
cases do not go beyond the limits thus stated. But such applications 
222 F.— 62 
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of the doctrine ail proceed, as we hâve said, only on principles of équi- 
table estoppel or of public policy. 

It is true that Baltimore, etc., R. R. Co. v. Fifth Baptist Church, 137 
U. S. 568, 11 Sup. Ct. 185, 34 L. Ed. 784, seems in a single expression 
to go farther than the limits thus stated, saying that the facts in that 
case constituted the plaintiff in error a corporation de facto, "which 
was ail that was necessary to maintain an action against any one, 
other than the state, who has contracted with the corporation, or 
who has done it a wrong." But the case called for no such holding, 
and not one of the cases cited as authority for it involves any ques- 
tion of affirmative seeking of relief by a de facto corporation. If the 
expression had been "or who has been wronged by it," it vvould hâve 
been pertinent to the case under discussion, and would hâve been jus- 
tified by authority. Perhaps this is what the writer intended to say. 

The doctrine that the existence of a corporation may not be attacked 
collaterally is often assumed to be the protection, and also the meas- 
ure of the rights, of a de facto corporation. But this doctrine can- 
not properly be used to support the application, to such a case as the 
one at bar, of the proposition that, if certain persons assume to act 
as a corporation, ail but the state must submit to their usurpation of 
right. We are dealing with a case where the court finds there is no 
de jure corporation, because there was no Ohio law under which such 
parties as attempted to organize the Kardo Company could lawfully 
become incorporated, and also because, under the construction placed 
upon the Ohio Statutes by the Suprême Court of that state, there 
was a failure to perform certain législative conditions indispensably 
précèdent to the calling into existence of a corporation. For thèse 
reasons the case does not fall within the scope of the doctrine as 
quoted herein from the décision of the Suprême Court of the United 
States. 

I cannot think that any inconvenience there may be in investigating 
the validity and regularity of the corporate organization of the party 
plaintiff is a considération of public policy (no other can exist in the 
case) of sufficient weight to justify courts in granting to persons who 
hâve failed to comply with the law substantially ail of the rights which 
they would hâve had if they had complied with it. Ohio courts 
hâve not found this difficulty insuperable, in a suit by a de facto 
corporation on a subscription to its stock (Raccoon River Co. v. Eagle, 
29 Ohio St. 238), or in eminent domain cases (contrary to the gênerai 
current of opinion), and generally the doctrine has not been applied 
where it can be proved that no law existed under which such a corpo- 
ration as the pretended one could hâve been organized, or where there 
was a failure to create a de jure corporation because of lack of good 
faith (185 U. S. 1, 22 Sup. Ct. 531, 46 U Ed. 773, supra). 

Without going more into détail, the Kardo Company, having failed 
to become a de jure corporation for the reasons in this opinion stated, 
and having spécial regard to attitude of Ohio courts towards the fic- 
tion of corporate entity, and their refusai to apply the de facto doc- 
trine in many cases in which courts of other states hâve applied it, 
I agrée with the well worked out conclusion of Prof. Warren that 
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there is no principle of public policy and no established doctrine of 
law requiring that, under such facts as this case présents, if a group 
of men not invested with corporate privilège assume to exercise it, 
strangers to them must submit to their usurpation of right until the 
state sees fit to question it, and that therefore the Kardo Company 
cannot maintain this suit under the de facto doctrine. It is a doctrine 
to be used as a shield, but not as a sword. 

[7] It is further contended that the question as to the capacity of 
the Kardo Company to maintain this suit cannot be raised and decided 
by this court, because it is not made by the pleadings in the case. 
It is enough to say that this is a suit in equity to which both section 
37 of the Judicial Code (Act Mardi 3, 1911, c. 231, 36 Stat. 1098 [U. 
S. Comp. St. 1913,' § 1019]) and rule 37 of the new equity rules of 
1912 (198 Fed. xxviii, 115 C. C. A. xxviii) are applicable, and that 
under the authority of thèse, as well as under the gênerai authority of 
a court to prevent imposition upon its jurisdiction, I hâve no doubt 
that it is within the power, and that it is the duty, of this court when 
it believes, as I believe in this case, that a plaintif! is without légal 
capacity to maintain a suit before it to proceed no further therein, 
but to dismiss the case. I cannot assent to the conclusion that a 
court is so bound by rules of practice that it must enter a judgment in 
favor of or against a corporate name which it believes has no right 
in court, either as a corporation de jure or de facto, simply because 
the parties to the cause may not hâve made the validity of the corpo- 
rate powers of the plaintifï an issue by their pleadings. 

For the reasons herein stated, I fmd that the Kardo Company has 
not légal capacity to maintain this action, and the suit will be dismissed. 



PARK SQUARE AUTOMOBILE STATION v. AMERICAN LOCOMO- 
TIVE CO. 

(District Court, N. D. New York. March 30, 1915.) 

Removal of Causes <®=»14 — Suit Bbought in State Where Neitheb Pabty 
Résides — "Pbopeb District." 

Judicial Code (Act March 3, 1911, e. 231) § 51, 36 Stat. 1101 (Comp. St. 
1913, § 1033), provides that civil suits in District Courts of the United 
States, where jurisdiction is founded only on the fact that the action is 
between citizens of différent states, "shall be brought only in the district 
of the résidence of either the plaintifï or the défendant." Under section 
28 (Comp. St. 1913, § 1010), which provides for the removal from state 
courts of suits of which the fédéral courts are given original jurisdiction, 
* any such suit between citizens of différent states may be removed by the 
défendant, being a nonresident of the state where the action is brought, 
into the District Court of the United States "for the proper district." Sec- 
tion 29 (Comp. St. 1913, § 1011), relating to removal procédure, provides 
that a party entitled to remove may Ole a pétition for the removal of the 
cause "into the District Court to be held in the district where such suit 
is pending." Held, that a plaintiff, by bringing suit in a state court of a 
state in which neither the plaintiff nor the défendant résides, cannot de- 
prive the défendant of the statutory right of removal given him by sec- 
tion 28, and that, as the District Court for such district would be with- 

< g = 3For other cases see same topie & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
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out jurisdiction in that case, section 29 is inapplicable, and the "proper 
district" into which the cause is removable is the district of défendants 
résidence. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 35; 
Dec. Dig. <§=>14. 

For other définitions, see Words and Phrases, Second Séries, Proper 
District] 

At L,aw. Action by the Park Square Automobile Station against 
the American Locomotive Company. On motion by plaintifï to remand 
to the superior court of the state of New Hampshire, and motion by 
défendant to make a late entry in this court. Defendant's motion 
granted. Motion to remand denied. 

Sawyer, Hardy, Stone & Morrison, of Boston, Mass., and Albert 
Terrien, of Nashua, N. H., for plaintiff. 

Daniel Naylon, Jr., of Schenectady, N. Y., Storey, Thorndike, Palm- 
er & Dodge, of Boston, Mass., and Taggart, Burroughs, Wyman & 
McLane, of Manchester, N. H., for défendant. 

RAY, District Judge. So far as the motion by défendant for late 
entry is concernée!, the motion is granted, as I deem it in the interest 
of justice. The errors and mistakes sought to be corrected grew out of 
misapprehension and errors as to the true résidence, etc., of the de- 
fendant. In fact, no serious opposition is made to the granting of the 
application. 

The motion to remand présents a serious and more difficult question, 
arising from what appear to be conflicting provisions of the Judicial 
Code of the United States, more particularly those relating to the 
bringing of actions in the District Court of the United States and the 
removal of causes thereto from the state courts. 

The jurisdiction of the District Courts of the United States over 
suits brought therein or removed thereto from the state courts is 
purely statutory. This jurisdiction is defined, and the Judicial Code 
prescribes what actions at law brought in the state courts may be re- 
moved to the District Courts of the United States. The Judicial Code 
referred to also prescribes a mode or method of procédure for such 
removal, or for removal in certain cases. An action at law, where the 
amount in controversy, exclusive of interest and costs, exceeds $3,000, 
and the parties thereto are résidents of différent states, may be 
brought in the United States District Court of the district in which 
either the plaintiff or the défendant résides. There are local causes 
of action and transitory causes of action, and an action of the latter 
class may be brought by a plaintifï in the District Court of the United 
States in any district where the défendant is found, provided the plain- 
tiff résides there, or in the District Court of the district where the 
défendant résides ; that is, the plaintifï may go from the state and dis- 
trict of his own résidence into the district where the défendant résides 
in another state, and there bring his action in the United States Dis- 
trict Court, provided the required amount is in controversy. The 
question involved in this case relates to the District Court of the 

3fc=>For other cases see same topie & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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United States to which causes may or must be removed, if removed at 
ail, and to the question whether a citizen of state A, by suing a citi- 
zen of state B in the state court of state C, may prevent removal, or, 
if not, compel removal to the United States District Court of state 
C, if removed. 

The plaintiff, Park Square Automobile Station, a corporation of 
the state of Maine, commenced this action in the superior court for 
Hillsborough county, in the state of New Hampshire, against the 
American Locomotive Company, défendant, a corporation of the 
state of New York, where it has its principal offices and place of 
business, and within the four days within which by rule 10 of the said 
superior court the défendant was required to file a plea in abatement, 
if any, the défendant filed its pétition to remove the cause from said 
superior court to the United States District Court of the United 
States for the Southern District of New York. The attorneys for the 
défendant then supposed that the défendant had its résidence or prin- 
cipal place of business in said Southern district of the state of New 
York and acted on that assumption. The required bond was given 
and application was made to the said superior court on the required 
papers for an order removing the cause. The superior court afore- 
said declined to grant the order or surrender jurisdiction. The de- 
fendant, it is said, had two remédies, one of which was to appeal from 
the superior court to the Suprême Court of the state for review of the 
order denying removal, and the other was to go to trial and raise the 
question on appeal from any judgment that might be rendered against 
it. The superior court of the state of New Hampshire declined to 
proceed with the cause until the question of removability should first 
be settled by the Suprême Court of the state. Later, the defendant's 
attorney having learned that the résidence and principal office and 
place of business of the défendant was in the Northern district of 
New York, and not the Southern district, the défendant moved on 
pétition to amend its former pétition, so as to remove the said suit 
from the superior court of Hillsborough county, state of New Hamp- 
shire, to the District Court of the United States for the Northern 
District of New York, where in fact its résidence and principal place 
of business are. 

This pétition the state court of New Hampshire allowed, in so far 
as it had the right so to do, so stating, as of the time when the orig- 
inal pétition was filed, but at the same time declined to surrender 
jurisdiction of the case. The plaintiff thereupon moves to remand 
the cause to the superior court, assuming that it has been removed 
to the Northern district of New York, on the ground mainly that the 
suit could not be removed from the superior court of the state of 
New Hampshire to the United States District Court for the Northern 
District of New York, even though that district in the state of New 
York was the home résidence and principal place of business of the 
défendant corporation. 

By chapter 2, § 24, of the Judicial Code (Judiciary Act March 3, 

1911, c. 231 [Comp. St. 1913, § 991]), Congress has prescribed the 

j original jurisdiction of the District Courts of the United States as 
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including, first, (a) ail suits of a civil nature, at common law or in 
equity, brought by the United States, or by any officer thereof au- 
thorized by law to sue ; (b) ail suits between citizens of tbe same state 
claiming lands under grants from différent states ; and (c) ail suits 
where the matter in controversy exceeds, exclusive of interest and 
costs, the sum or value of $3,000 and (first) arising under the Consti- 
tution or laws of the United States, or treaties made, or which shall 
be made under their authority; or (second) is between citizens of 
différent states. The suit now in hand is an action at law and was 
brought by a corporation of the state of Maine against a corporation 
of the state of New York, and the sum or value in controversy is, 
exclusive of interest and costs, largely in excess of the sum or value 
of $3,000, and such suit is therefore one of which the United States 
District Court of some district had and has original jurisdiction. The 
suit must hâve been brought by the plaintiff against the défendant 
in the United States District Court of the résidence of the défendant, 
or plaintiff, if brought in the United States court, as we shall see, and 
is a removable cause, as we shall see, having been brought in the 
superior court of one of the counties of the state of New Hampshire. 

Where Suit Might Hâve Been Brought. 

By section 51 of such Judicial Code of the United States it is pro- 
vided : 

" * * * And except as provided in the six succeeding sections, no civil 
suit shall be brought in any District Court against any person by any original 
process or proceeding in any other district than that whereof ne is an in- 
habitant ; but where the jurisdiction is founded only on the fact that the ac- 
tion is between citizens of différent states, suit shall be brought only in the 
district of the résidence of either the plaintiff or the défendant." 

By section 52 of said Judicial Code (Comp. St. 1913, § 1034) it is 
provided that where a state contains more than one district, and there 
is but a single défendant (and such is this case), the suit, if not of a 
local nature (this case), must be brought in the district wherein such 
défendant résides. • 

It follows that, if this suit had been originally brought in the District 
Court of the United States, it must hâve been brought in the District 
Court of the Northern District of New York, as that is the district in 
which the défendant then resided and now résides, was incorporated, 
and had its principal office and place of business, and such suit is not 
of a local nature. The Northern district of New York would hâve 
been "the proper district" in which to bring the action. Whether or 
not that is "the proper district" to which removal from the state court 
is to be made, or may be made, is the question. 

To What District Removable. 

Chapter 3, §§ 28 to 39, inclusive, of the said Judicial Code (Comp. 
St. 1913, §§ 1010-1021), deals with the removal of causes from the 
state courts to the District Courts of the United States, and certain of 
thèse sections prescribe what causes may be removed, and others deal 
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with procédure in case removal is sought. Section 28 of the Judicial 
Code provides as f ollows : 

"Any suit of a civil nature, at law or in equity, arising under the Constitu- 
tion or laws of the United States, or treaties made, or which shall be made, 
under their authority of which the District Courts of the United States are 
given original jurisdiction by this title, which may now be pending or which 
may hereafter be brought, in any state court, may be removed by the défend- 
ant or défendants therein to the District Court of the United States for the 
proper district. Any other suit of a civil nature, at law or in equity, of which 
the District Courts of the United States are given jurisdiction by this title, 
and which are now pending or which may hereafter be brought, in any state 
court, may be removed into the District Court of the United States for the 
proper district by the défendant or défendants therein, being.nonresidents of 
that state. And when in any suit mentioned in this section there shall be a 
controversy which is wholly between citizens of différent states, and which 
can be fully determined as between them, then either one or more of the de- 
fendants actually interested in such controversy may remove said suit into 
the District Court of the United States for the proper district And where a 
suit is now pending, or may hereafter be brought, in any state court, in which 
there is a controversy between a citizen of the state in which the suit is 
brought and a citizen of another state, any défendant, being such citizen of 
another state, may remove such suit into the District Court of the United 
States for the proper district, at any time before the trial thereof, when it 
shall be made to appear to said District Court that from préjudice or local in- 
fluence he will not be able to obtain justice in such state court, or in any other 
state court to which the said défendant may, under the laws of the state, hâve 
the right, on account of such préjudice or local influence, to remove said cause. 
* * * Whenever any cause shall be removed from any state court into any 
District Court of the United States, and the District Court shall décide that 
the cause was improperly removed, and order the same to be remanded to the 
state court from whence it came, such remand shall be immediately carried 
into exécution, and no appeal or writ of error from the décision of the Dis- 
trict Court so remanding such cause shall be allowed: Provided, that no case 
arising under an act entitled 'An act relating to the liability of conimon car- 
riers by railroad to their employés in certain cases,' approved April twenty- 
second, nineteen hundred and eight, or any amendment thereto, and brought 
in any state court of compétent jurisdiction shall be removed to any court of 
the United States." 

By this section (section 28) the right of removal of a cause to "the 
District Court of the United States for the proper district by the de- 
fendant or défendants therein, being nonresidents of that state," is 
made absolute. The word "therein" refers to the défendants in the 
suit, not to the défendants residing or being in the state. It seems évi- 
dent that it was the intention of Congress to enable a nonresident de- 
fendant, sued in a state court by a résident of that or any other state, 
to remove the cause to the United States District Court of some district, 
provided the diversity of citizenship and necessary amount in contro- 
versy is présent. 

By section 29, relating to procédure in removable causes, it is pro- 
vided : 

"Whenever any party entitled to remove any suit mentioned in the last pre- 
ceding section, except suits removable on the ground of préjudice or local in- 
fluence, may désire to remove such suit from a state court to the District Court 
of the United States, he may make and file a pétition, duly verified, in such 
suit in such state court at the time, or any time before the défendant is re- 
qmred by the laws of the state or the rule of the state court in which such suit 
is brought to answer or piead to the déclaration or complaint of the plaintiff, 
for the removal of such suit into the District Court to be held in the district 
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wherè such suit is pending, and shall make and file therewith a bond, with 
good and sufficient surety, for his or their entering In such District Court, 
within thirty days frora the date of filing said pétition, a certified copy of the 
record in such suit, and for paying ail costs that may be awarded by the said 
District Court if said District Court shall hold that such suit was wrongfully 
or lmproperly removed thereto, and also, for their appearing and entering spé- 
cial bail in such suit if spécial bail was originally requisite therein. It shall 
then be the duty of the state court to accept said pétition and bond and pro- 
ceed no further in such suit. Written notice of said pétition and bond for re- 
moval shall be given the adverse party or parties prior to filing the same. 
The said copy being entered within said thirty days as aforesaid in said Dis- 
trict Court of the United States, the parties so removing the said cause shall, 
within thirty days thereafter, plead, answer, or demur to the déclaration or 
complaint in said cause, and the cause shall then proceed in the same manner 
as if it had been originally commenced in the said District Court." 

It is contended and urged that the words, "he may make and file a 
pétition * * * for the removal of such suit into the District Court 
to be held in the district where such suit is pending," not only limits and 
restricts the right of removal to the United States District Court of 
the particular state in the courts pf which the suit is pending, but to 
the particular United States District Court of that state held in or 
including the district of the state within which the suit in the state 
court was brought and is pending, and that this section 29, relating to 
the procédure in removing causes from the state court into the United 
States court, also defines and spécifies "the District Court of the United 
States for the proper district," as those words are used in section 28, as 
being the District Court of the United States to be held in the district 
within which the suit was pending in the state court, regardless of the 
actual résidence and domicile of the parties to the suit, or of either of 
them, and regardless of the District Court of the United States in 
which suit must hâve been brought if it had been originally brought in 
the United States District Court; that is, that the "District Court of 
the United States for the proper district," so far as bringing the action 
is concerned if brought in the United States District Court originally, 
is one thing, and quite différent from the "District Court of the United 
States for the proper district," when removal from the state court to 
the United States District Court is concerned or in question. If the 
"District Court of the United States for the proper district" to which a 
cause brought in the state court may be removed is the United States 
District Court of the district in the state where the suit is actually 
brought, regardless of the District Court of the United States in which, 
under the statute, the suit ought to hâve been brought, and must hâve 
been brought if originally commenced in the United States District 
Court, then, under the statutes to which attention lias been called, a 
state may provide for the commencement of an action by a nonresident 
plaintiff against a nonresident in its courts under almost any and ail 
circumstances, and while the défendant may remove such cause into the 
United States District Court (but this is questionable) he can only 
remove it into the District Court of the United States of the state in 
which state suit was brought in the state court, and that particular 
fédéral district of such state in which was situate the county or judicial 
division of the state in which the suit was commenced. In short, the 
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suit cannot be removed to the District Court of the United States in 
which it must hâve been brought if commenced in the fédéral court, 
as that, for removal purposes, would not be the "proper district." 

It would seem at first blush that "the proper district" for the trial of 
a cause removed from the state court to the District Court of the 
United States is the district in which Congress has said that the suit 
must be brought and tried if brought in the United States District 
Court in the first instance. But there is no constitutional right to the 
removal of a cause like this from the state court to the United States 
District Court (In re Cilley [C. C] 58 Fed. 977), and Congress has the 
right and power to provide for the removal of such causes from the 
state to the United States court, and no législative or judicial power of 
a state can thwart, or defeat, or limit, this power of removal (Tennessee 
v. Davis, 100 U. S. 257, 265, 25 L. Ed. 648, 651 ; Goldey v. Morning 
News, 156 U. S. 518, 523, 15 Sup. Ct. 559, 39 L. Ed. 517, 519). While 
the primary purpose of removal is for the trial of the cause, and it 
cannot be removed merely for some other purpose (Vannevar v. Bryant, 
21 Wall. 41, 22 L. Ed. 476), still, once removed, the jurisdiction of the 
fédéral court attaches for ail purposes, and the service of the summons 
in the state court may be set aside and the case dismissed (Mechanical 
Appliance Co. v. Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L. 
Ed. 272). The right of removal can only be exercised as provided by 
some act of Congress. Gumbel v. Pitkin, 124 U. S. 131, 153, 8 Sup. 
Ct. 379, 388, 31 L. Ed. 374, where it is said : 

"It is impossible to transfer suits pending in the state courts into the Circuit 
Courts (now District Courts) of the United States, except as provided by act of 
Congress for the removal of such causes." 

It is, of course, compétent for Congress to provide for the bringing 
of certain actions in the District Courts of the United States, and 
specify the District Court in which such action must be commenced 
and prosecuted. It does not follow, however, that a cause of the 
same nature, and between the same parties even (not the same cause 
of action), if brought in the state court and a removable one, must be 
removed to the United States District Court of the district in which 
it must hâve been commenced if originally brought in the District 
Court of the United States. Removal causes may be tried and dispos- 
ed of in the District Court of the United States of the district to which 
Congress has said they shall be removed and tried, even if Congress 
has said they could not hâve been brought there originally. The re- 
suit is, if the plaintiff's contention hère is correct, that a plaintifï, by 
suing a nonresident défendant in the state court of a state in which 
neither party résides (the parties residing in différent states and the 
amount in controversy being sufficient), compels the défendant, if he 
removes the cause to the United States District Court, to remove it to 
a particular District Court in the state where the plaintiff commences 
his action, and prevents the défendant from removing it to the Dis- 
trict Court of the United States in the state of the résidence of either 
the plaintiff or the défendant. Has Congress done this ? Is that the 
intent and true construction of the removal statute? I am of the opin- 
ion it was not necessary for Congress to provide a mode or course of 
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procédure in order that causes pending in the state courts may be 
removed from those state tribunals to the United States courts. If 
Congress had enacted section 28 of the Judicial Code alone, the right 
of removal would exist, and the courts, in exercising their jurisdiction 
and power of removal conferred by such section, could prescribe their 
own form of procédure. If section 28 stood alone, we would natural- 
ly say removal must be to the District Court of the United States 
of the district where the action could hâve been originally brought 
and no other. That would be "the District Court of the United 
States for the proper district." That would be the proper district in 
which to bring it, and in which to try it, and it would seem the ap- 
propriate and suitable district to which to remove it, if brought in 
the state court. 

By the act of 1887-88, the right of removal was somewhat re- 
stricted, and section 2 of the act of 1875 was amended, so as to read as 
does section 28 of the Judicial Code, except that the words "by the 
preceding section" are changed to "this chapter," and "Circuit Court" 
now reads "district court." As to procédure in removal cases, in 
the acts of 1789, 1866, and 1867 the procédure on removal was given 
in the same section conferring the right of removal ; but in the later 
act of 1875 the method of removal was prescribed in a separate sec- 
tion. This procédure was somewhat modified by the acts of 1887-88 
(25 Stat. 433, 1 Supp. R. S. [2d Ed.] 611 [Comp. St. 1913, § 1010]), 
amending sections 1, 2, and 3 of the act of March 3, 1875 (18 Stat. 
470, c. 137). Section 3 of that act, as amended, provided that a party 
desiring to remove a suit mentioned in the preceding section might 
make and file a pétition in such suit and in such state court for the 
removal of the cause into the Circuit Court to be held in the district 
where such suit was pending, and should make and file a bond there- 
with, with good and sufficient sureties, for his or their entering in 
such Circuit Court a copy of the records, etc. Section 3 of the act 
of 1875 provided that, whenever a party desired to remove a suit 
from the state court to the Circuit Court of the United States, he 
might file a pétition in the state court "for the removal of such suit 
into the Circuit Court to be held in the district where such suit is 
pending," and should make and file a bond, etc. In Hess v. Reynolds, 
Administrator, 113 U. S. 73, 5 Sup. Ct. 377, 28 L. Ed. 927, it was held 
that: 

"The removal in ail cases is into the Circuit Court of the district which em- 
braces territorially the state court in which the suit is pending at the time of 
the removal, without regard to the place where it originated." 

The court said: 

"It is argued that the cause should hâve been removed to the Circuit Court 
for the Western District of Michigan, instead of the Eastern, because the 
county of Ionia, in which the suit originated, is in the former. But the lan- 
guage of the removal statute is that suits shall be removed into the Circuit 
Court of the district where such suits are pending. Undoubtedly this means 
where they are pending at the time of removal. This suit was not then pend- 
ing in the Western district of Michigan, but in the county of Jackson, which 
is in the Eastern district of that state." 
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Section 639 of the Revised Statutes provided : 

"Any suit commenced in any state court, wherein the amount in dispute, ex- 
clusive of costs, exceeds the sum or value of five hundred dollars, to be made 
to appear to the satisfaction of said court, may be removed, for trial, into the 
Circuit Court, for the district where such suit is pending, next to be held after 
the flling of the pétition for such removal hereinafter mentioned, in the cases 
and in the manner stated in this section." 

This was an express provision for the removal of such a suit from 
the state court to a particular court, viz., the Circuit Court for the 
district where such suit was pending, and of course excluded the 
right of removal to any other Circuit Court. It will be noted that 
since that time the statute has been so changed that the right of 
removal is expressly given in one section, while the mode of removal 
is given in another section, and by the changes made in the removal 
statutes since the enactment of the quoted section of the Revised 
Statutes removal is to be made, not to the District Court in a specified 
district, but to the District Court of the proper district. Thèse 
changes in my judgment are significant. This court is unable to com- 
prehend why Congres s should hâve limited a plaintiff in bringing his 
action in the United States court to the district of the résidence of 
either the plaintiff or the défendant, at the same time leaving it open 
for the plaintiff to bring his suit in the state court of any state where 
he can find the défendant, and then provide that, in case the défend- 
ant seeks removal, he is limited to the District Court of the United 
States which includes the territory in which is the state court in which 
the plaintiff elected to bring his action. Such a construction of the 
existing statutes leaves it open for the plaintiff in many cases to com- 
pel the défendant to submit himself to trial either in the state court 
of a state of which he is not a résident or an inhabitant, or in the 
District Court of the United States of that state, when he could not 
hâve been sued there under the laws of Congress. In short, in many 
cases the plaintiff, by availing himself of some state statute, may 
defeat the policy of the fédéral statute as to the place or jurisdiction 
in which actions may be brought in the fédéral court. 

In. re Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, Wisner, 
a citizen of the state of Michigan, sued Beardsley, a citizen of the 
state of Louisiana, in the state court of the state of Missouri within 
the territory included in the Eastern fédéral district of said state. 
Within the time fixed by statute Beardsley filed his pétition for re- 
moval of the cause from the state court into the United States Circuit 
Court of the Eastern Division of the Eastern District of Missouri, 
with the requisite bond. This district included the territory in which 
the suit in the state court was pending. An order of removal was 
duly entered, and the transcript of the record duly filed. Motion to 
remand was duly made by Wisner, and denied. Wisner applied to the 
Suprême Court of the United States for mandamus, and leave to 
file was granted. That court held that the motion to remand should 
hâve been granted, and that, as the Circuit Court of the United States 
to whLh removal was made had no jurisdiction to proceed with the 
cause, mandamus was the proper remedy. The grounds of this de- 
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cision, as plainly appears from the opinion of Mr. Chief Justice Fuller, 
and stated by him in his dissenting opinion in the later case of In re 
Moore, 209 U. S. at page 512, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 
Ann. Cas. 1164, overruling the Wisner Case, were that (1) the re- 
moval statutes of March 3, 1887 (24 Stat. 552, c. 373), as corrected by 
the act of August 13, 1888, 25 Stat. 433, c. 866), and which amended 
sections 1, 2, and 3 of the act of Congress of March 3, 1875 (18 Stat. 
470, c. 137), did not confer any jurisdiction on the Circuit Courts of 
the United States of a given state to hear, try, and détermine suits 
between parties, both being citizens of other states, and not being 
citizens of the sarfte state, jurisdiction in the United States court be- 
ing based on diversity of citizenship and amount in controversy ; (2) 
that therefore, the parties being citizens, the plaintiff of Michigan, and 
the défendant of Louisiana, neither of the state of Missouri, the United 
States court in the Eastern district of Missouri had no jurisdiction 
of the case. In Re Moore, supra, Mr. Chief Justice Fuller, speaking of 
the Wisner Case, said: 

"In my judgment, section 1, In cases where litigants are citizens of différent 
states, confers jurisdiction only on the Circuit Court of the district of the 
plaintiff's résidence and the Circuit Court of the district of the defendant's 
résidence; and it is not conferred on the Circuit Court of the district of nei- 
ther of them, and cannot be even by consent. If this were not so, as Mr. Jus- 
tice Harlan said in Bors v. Preston, 111 U. S. 255 [4 Sup. Ct. 407, 28 L. Ed. 
419] 'it would be in the power of the parties by négligence or design to invest 
those courts with a jurisdiction expressly denied to them,' or where, it may 
also be said, such jurisdiction was not expressly conferred. This view was 
expressed in Re Wisner, 203 U. S. 449 [2T Sup. Ct. 150, 51 L. Ed. 264], and 
although it is true that the proposition need not hâve been there announced, 
because in that case it was correctly decided that there was not a consent to 
the jurisdiction by both parties, yet the rule was so laid down, and the resuit 
of the opinion in this case is to disapprove of and overrule In re Wisner, so 
far as that proposition is concerned. And as I adhère to that view I dissent." 

The learned Chief Justice quoted the language of Mr. Justice Gray in 
Shaw v. Quincy Mining Co., 145 U. S. 444, 446, 12 Sup. Ct. 935, 
36 L. Ed. 768, with approval. In concluding the opinion in the 
Wisner Case, Mr. Chief Justice Fuller said : 

"A pétition and bond for removal are in the nature of process (quotiug Mr. 
Justice Brewer in Kinney v. Columbia Savings & Loan Association, 191 U. S. 
78, 82 [24 Sup. Ct. 30, 48 L. Ed. 103]). They coustitute the process by which 
the case is transferred from the state to the fédéral court." 

He adds: 

"When, then, Beardsley filed his pétition for removal, he sought affirmative 
relief in another district than his own." 

In the whole opinion in this Wisner Case there is no suggestion that 
Beardsley could not hâve removed the cause to the District Court of 
his résidence and state citizenship, except the remark found on page 
457 of 203 U. S., and page 152 of 27 Sup. Ct. (51 L. Ed. 264), viz. : 

"As it is the nonresident défendant alone, who is authorized to remove, the 
'Circuit Court for the proper district' is evidently the Circuit Court of the dis- 
trict of the résidence of the plaintiff." 

As the suit might hâve been brought in the district of the résidence 
of the défendant, this court is of opinion "défendant" is what was in- 
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tended. Really the Wisner Case decided that Beardsley, by filing his 
pétition for removal into the Circuit Court of the United States for 
the Eastern District of Missouri, did not waive the objection that he 
was in effect sued in the wrong district, and also, as heretofore stated, 
that the Circuit Court of the United States had no jurisdiction, for the 
reason défendant could not hâve been sued there, and plaintifï could 
not hâve brought his suit there. 

It cannot be denied that ail the District Courts of the United States 
hâve had conferred upon them by the statutes referred to gênerai ju- 
risdiction of ail suits where there is found diversity of citizenship and 
requisite amount in controversy. This is plain from the reading of the 
Judicial Code, and the cases referred to, and the statutes referred to, 
but now repealed. This gênerai jurisdiction of the subject-matter of 
the suit (except it be those of a local nature) is not affected by the 
provisions that suit can only be brought by a plaintifï in a specified dis- 
trict. This right to be sued in a particular district is a personal one, 
and may be waived by the défendant if sued in the wrong district, 
or if removal is had to the wrong district — a district which is not "the 
proper district." Western Loan & Savings Co. v. Butte & Boston 
Consolidated Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 
1101 ; Matter of Moore, 209 U. S. 490, 501, 28 Sup. Ct. 585, 52 L, Ed. 
904, 14 Ann. Cas. 1164. In Matter of Moore, supra, the court held 
that: 

"While consent cannot confer on a fédéral court jurisdiction of a case of 
which no fédéral court would hâve jurisdiction, either party may waive the 
objections that the case was not brought in, or removed to, the particular féd- 
éral court provided by the statute." 

At page 501 of 209 U. S., page 588 of 28 Sup. Ct. (52 L. Ed. 904, 
14 Ann. Cas. 1164), the court said: 

"The contention is that, as this action could not hâve been originally brought 
in the Circuit Court for the Eastern District of Missouri by reason of the 
last provision quoted from section 1, it cannot under section 2 be removed 
to that court, as the authorized removal is only of those cases of which by the 
prior section original jurisdiction is given to the United States Circuit Courts. 
But this ignores the distinction between the gênerai description of the juris- 
diction of the United States courts and the clause naming the particular dis- 
trict in which an action rnust be brought." 

In Interior Construction & Improvement Co. v. Gibney, 160 U. S. 
217, 219, 16 Sup. Ct. 272, 273 (40 L. Ed. 401), Mr. Justice Gray thus 
stated the law : 

"Diversity of citizenship is a condition of jurisdiction, and, when that does 
not appear upon the record, the court, of its own motion, will order the ac- 
tion to be dismissed. But the provision as to the particular district in which 
the action shall be brought does not touch the gênerai jurisdiction of the court 
over such a cause between such parties, but affects only the proceedings taken 
to bring the défendant within such jurisdiction, and is a matter of personal 
privilège, which the défendant may insist upon, or may waive, at his élec- 
tion; and the defendant's right to object that an action, within the gênerai 
jurisdiction of the court, is brought in the wrong district, is waived by en- 
tering a gênerai appearance, without taking the objection." 

It is évident that the District Court of the Northern District of 
New York has jurisdiction of the subject-matter of this suit and also 
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of the défendant, who résides there and is a citizen thereof, having its 
principal offices and place of business there, where it was incor- 
porated, and it having removed the cause to that district. As the 
Northern district of New York was "the proper district" for bring- 
ing the action, why not the "proper district" into which to remove the 
cause from the state court? It is conceded that the cause could not 
hâve been removed to, and cannot be removed to, the United States 
District Court of the state of New Hampshire without the consent of 
both parties, as the action could not hâve been brought there by either 
party. That District Court would hâve jurisdiction, if both parties 
consented; but they do not. By express provision the Northern dis- 
trict of New York does hâve original jurisdiction of the subject-mat- 
ter of the suit and of the défendant. The plaintiff, a corporation of 
the state of Maine, has sued the défendant, a corporation of the state 
of New York, in the superior court of the state of New Hampshire, a 
court whose jurisdiction is bounded by a single county, and its right 
to so sue is based on a state statute giving the right, for the reason de- 
fendant was doing some business there. Diversity of citizenship exists, 
as does the requisite amount in controversy, over $30,000. Congress, 
having plenary constitutional power to so enact, has said (section 28, 
Judicial Code) : 

"Any suit of a civil nature, at law or in equity * * * [referring to cases 
arising under the Constitution and laws of the United States], of which the 
District Courts of the United States are given original jurisdiction by tbis ti- 
tle, which may now be pending, or which may hereafter be brought, in any 
state court, may be removed by the défendant or défendants therein to the 
District Court of the United States for the proper district. Any other suit 
of a civil nature, at law or in equity, of which the District Courts of the 
United States are given jurisdiction by this title [tins suit, as we hâve seen], 
and which are now pending or which may hereafter be brought in any state 
court, may be removed into the District Court of the United States for the 
proper district by the défendant or défendants therein." 

Hère is an absolute right of removal given, and there is no exception 
and no limitation, unless it be that the words "for the proper dis- 
trict" mean, not the district where the suit must hâve been brought if 
commenced in the United States District Court, but that particular dis- 
trict to which a method or mode of procédure for removal in another 
section is stated. In short, it is asserted that, inasmuch as Congress 
did not provide a mode or method of procédure for the removal of 
causes from the state court to the United States District Court of the 
résidence of either the plaintiff or the défendant, or any other fédéral 
court where plaintiff sues the défendant in a state court of a state 
where neither party résides, there is no right of removal in such a 
case. On the one hand, it is held that for the reason the plaintiff could 
not hâve brought the case in the United States District Court of the 
state where he sued in the state court rightfully according to the laws 
of the state, the défendant in a suit cannot remove the cause into the 
fédéral court of that state, neither party residing in that state, even 
though the United States District Court of that state has gênerai 
jurisdiction of the cause and the procédure specified in section 29 would 
allow it ; and, on the other hand, it is claimed, and has been held in at 
least two cases, that as no procédure is provided for the removal of 
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such a cause so brought in the state court of a state where neither 
party résides, although the requisite diversity of citizenship and amount 
in controversy exist, there is no right of removal, and hence a plaintiff 
nonresident, by electing to sue a nonresident of the particular state 
in such state court, being enabled to do so by the laws of such state, 
absolutely deprives the défendant of the right of removal to the Dis- 
trict Court of the United States. Is this equal protection of the laws ? 
Is it necessarily true that "the proper district" is the one to which the 
procédure clause says the défendant "may" pétition to hâve the cause 
removed? If this be true, Mr. Chief Justice Fuller and the entire 
Suprême Court of the United States were in error as to the meaning 
of the words "the proper district" used in the prior removal acts of 
Congress, and used in the same connection as in the présent Judicial 
Code. 

There has, thus far, been a diversity of holdings on this question 
by the District Courts of the United States. In St. John v. United 
States Fidelity & Guaranty Co. (D. C.) 213 Fed. 685, Judge Rose 
(District of Maryland) held that a case brought in a state court of the 
state of Montana against a corporation of the state of Maryland by 
a citizen of the state of Wyoming could not be removed into the Unit- 
ed States District Court of the state of Montana, or into the United 
States District Court of the state of Maryland, the résidence and place 
of incorporation and business of the défendant, as neither the plain- 
tiff nor the défendant resided in the state of Montana, where the suit 
was brought in the state court. In short, that court held that in such 
a case the right of removal does not exist, notwithstanding the pro- 
visions of section 28 of the Judicial Code, because of the procédure 
provisions of section 29. 

In Stewart v. Cybur Lumber Co. (D. C.) 211 Fed. 343, Judge Toul- 
min (Southern District of Alabama) held that in such a case, while de- 
fendant could not remove the cause from the state court to the Dis- 
trict Court of the state in which the suit was brought, as neither party 
resided there, he could remove it to the District Court in the state of 
his résidence. 

In Keystone Development Co. v. American Locomotive Co. (court 
of common pleas of Alleghany county), on pétition of défendant for re- 
moval from the Pennsylvania state court to the Northern district of 
New York, the plaintiff was a corporation of the state of Arizona, 
and défendant a corporation of the state of New York, and Judge 
Carpenter held (not reported) that such removal was proper, and, writ- 
ing an opinion, granted the order of removal. 

In Mattison v. Boston & Maine Railroad Co. (D. C.) 205 Fed. 821. 
this court said that, inasmuch as the courts had held that a défendant 
could not remove a cause brought in the state court of a state of which 
neither party was a résident to the United States District Court of 
that state, the proper United States District Court to which removal 
should hâve been made was that of the résidence of the défendant or 
plaintiff, and the cause having been commenced in the state court of 
the state of New York, of which state neither the plaintiff nor the de- 
fendant was a résident, and removed to the United States District 
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Court of the Northern District of New York, in which district the 
suit was brought in the state court, remanded the cause. It was not 
necessary, in deciding the case, to go into the question hère presented, 
as the cases are quite uniform in holding that the cause was im- 
properly removed to the United States District Court of the North- 
ern District of New York. See, also, Louisville and N. R. Co. v. 
Western Union Tel. Co. (D. C.) 218 Fed. 91. 

If the procédure clauses in section 29 of the Judicial Code are to 
fix and détermine "the proper district" into which a cause may or 
must be removed, if removed, I do not see why a cause brought in 
the state court of a particular state of which neither the plaintifï nor 
the défendant are citizens or résidents may not be removed into the 
District Court of the United States of that state in which the action is 
brought, regardless of the résidence of the parties thereto. Section 28 
says that: 

"Any other suit of a civil nature, at law or in equity, of which * » * 
District Courts of the United States are given jurisdiction by this title, and 
which are now pending, or which may hereafter be brought in any state court, 
may be removed into the District Court of the United States for the proper 
district by the défendant or défendants therein, being nonresidents of that 
state." 

General original jurisdiction of ail suits, where there is diversity 
of citizenship and the requisite amount in controversy, is given to the 
United States District Courts, as we hâve seen, and as has been de- 
cided by the Suprême Court of the United States again and again. The 
provision that such a suit must be brought in a particular district, 
that of the plaintifï or the défendant, "does not touch the gênerai ju- 
risdiction of the court over such a cause between such parties," but is 
for the protection of parties, and "affects only the proceedings taken 
to bring the défendant within such jurisdiction, and is a matter of Per- 
sonal privilège." Interior Construction & Improvement Co. v. Gib- 
ney, supra, 160 U._ S. 217, 219, 16 Sup. Ct. 272, 40 L. Ed. 401. It is 
not essential to this power of removal that either party réside in the 
state where the suit is brought in the state court. It is a case with- 
in the gênerai jurisdiction of the United States District Courts, and 
may be removed from the state court to the United States District 
Court. So says the statute, and there is no exception or limitation, 
provided there be diversity of citizenship and the requisite amount in 
controversy. If plaintiff résides in state A, défendant in state B, 
and the suit is brought in the state court of state C, there is diversity of 
citizenship. This means that the plaintifï and défendant are not rés- 
idents or citizens of the same state. Section 29 provides in explicit 
terms, and makes but one exception : 

"Whenever any party entitled to remove any suit mentioned in the last pre- 
ceding section, except suits removable on the ground of préjudice or local in- 
fluence, may désire to remove such suit frorn a state court to the District Court 
of the United States, he may make and file a pétition, duly verified, in such 
suit in such state court at the time, or any time, * * * for the removal of 
such suit into the District Court to be held in the district where such suit is 
pending," etc. 

The proceedings having been entered, etc., the parties are to plead, 
and then "the cause shall then proceed in the same manner as if it had 
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been originally commenced in the said District Court." Hère is no 
limitation or suggestion of limitation to suits brought in the court or 
courts of a state where one of the parties thereto résides. Its terms 
apply ,to any and ail suits brought in the state courts where there is 
shown by the pleadings diversity of citizenship and the requisite 
amount or value in controversy. If, then, section 29 détermines the 
"proper district," it is that District Court of the United States "to 
be held in the district where such suit is pending" in the state court, 
and ail suits are included, except those sought to be removed for lo- 
cal influence or préjudice. 

There is a clause in section 53 of the Judicial Code (Comp. St. 
1913, § 1035) which is a part of chapter 4, relating to "District Courts 
— Miscellaneous Provisions," and which clause reads as f ollows : 

"In ail cases of the removal of suits from the courts of a state' to the Dis- 
trict Court of the United States such removal shall be to the United States 
District Court in the division in which the county is situated from which the 
removal"îs made ; and the time within which the removal shall be perfected, 
in so far as it refers to or is regulated by the terms of United States courts, 
shall be deemed to refer to the terms of the United States District Court in 
Buch division." 

In a note to this section found in Hopkins' Judicial Code, page 80, it 
is said : 

"This section supersedes a number of previous sections applicable to par- 
ticular divided districts." 

Construed strictly, this clause of section 53 of the Judicial Code 
would indicate that ail suits removed from the courts of a state must 
be removed to the District Court of the United States in which the 
county is situated from which the removal is made. This provision, 
however, applies to the District Courts of those judicial districts hav- 
ing more than one division, and requires that, when a cause is re- 
moved to a district which has more than one division, the removal shall 
be to the division in which the county is situated from which the re- 
moval is made, provided, of course, that the removal is made to a dis- 
trict embracing the geographical division of the state in which the suit 
was brought in the state court. It could hâve no application where 
removal is made to a District Court of the United States other than 
the one embracing geographically the county in which the suit was 
pending in the state court. 

It may be argued, however, with great force, that, reading sections 
29 and 53 together, it is plain that Congress intended that the re- 
moval of causes in ail cases not otherwise specifically provided for 
must be to the United States District Court in which is situated the 
court or judicial district or division from which the removal is made. 
This court would so hold, but for the numerous décisions that a 
cause cannot be removed from a state court to a District Court of 
the United States other than that where one of the parties to the suit 
résides or of which such party is a citizen. This court is of the opin- 
ion that it was not intended by Congress, in enacting the various pro- 
visions referred to and quoted from, to deprive a défendant of the 
right to remove the cause wherein he is made a party to the United 
222 F.— 63 
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States District Court of some district, when the plaintifï sees fit to 
go into a state of which neither party is a résident and there, avail- 
ing himself of the state laws, brings an action in the state court. 

It is impossible for this court to understand that it was intended by 
Congress to leave it within the power of a plaintifï to deprive the 
défendant in a suit brought by such plaintiff of the right to remove 
the cause into the United States court for trial by going into a state 
of which neither party is a résident or citizen and there commence 
his action, when he could not so deprive the défendant of the right 
of removal by bringing his suit in the state of the résidence of either 
the plaintiff or the défendant. The statutes relating to the removal 
of causes should be construed to prevent this resuit, if possible. 

The conclusion is that this cause was rightfully removed from the su- 
perior court of the county of Hillsborough, state of New Hampshire, 
to the United States District Court for the Northern District of New 
York, and the motion to remand is therefore denied. There will be 
orders accordingly. 



RAIXI et al. v. SOCIETA ANONIMA DI NAVIGAZIONE a VAPOBE 
"G. L. PEEMUDA." 

(District Court, S. D. New York. March 31, 1915.) 

1. shipping @=»197 — general aveeage— llabilitt of càego to contribtjte 

— Négligence of Ship. 

Under the maritime law as recognized and enforeed in England, Ger- 
many, and the United States, gênerai average is payable by cargo, not- 
withstanding négligence of the ship which occasioned the péril, if the 
charter party or bill of lading contains a clause exempting from négli- 
gence. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 623; Dec. Dig. 
<®=>197J 

2. Collision <§=>144 — Loss of oe Injury to Cargo— Damages Becoverable 

UNDEB ENGLISH LiAW. 

Under the English admiralty law, in case of collision for which both 
ships were in fault, owners of cargo in one can recover only one-half their 
damages from each of the colliding vessels. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 296; Dec. Dig. 
@=>144.] 

3. Shipping €=>195 — General Average— Eecovery Back of Contribution. 

A gênerai average adjustment is not analogous to an account stated, 
and the fact that a contribution in gênerai average has been paid does 
not preclude the one paying it from recovering it back, when because of 
subséquent events équitable considérations require its repayment. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 618-621; Dec. 
Dig. <g=>195.] 

4. Shipping ©=>195 — Général Average Contribution to Collision Dam- 

age— Eecovery from Other Vessel— Eight of Cargo Contributob to 
Eecover Back. 

Under the English law gênerai average contributions are not regarded 
as a part of the damage recoverable in a suit for collision; and where, 
in a suit for collision in an English court, both vessels were found in 
fault, and each recovered half its actual damage from the other, one 
which had been in part reimbursed for such damage by gênerai averago 

£=sFor other cases see same toptc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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contributions from the cargo, although protected from direct liability for 
its own half of such contributions by an exemption clause against négli- 
gence in its bill of lading, from considérations of natural justice, will 
not be permitted to retain the portion recovered from the other ship, but 
is liable to the cargo owners therefor. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 618-621; Dec. 
Dig. @=>195.] 

In Admiralty. Suit by Lucas Eustratio Ralli and Anthony Alexan- 
der Vlastro against the Societa Anonima di Navigazione a Vapore 
"G. L. Premuda." Decree for libelants. 

Burlingham, Montgomery & Beecher, of New York City (Roscoe H. 
Hupper, of New York City, of counsel), for libelants. 
Lorenzo Ullo, of New York City, for respondent. 

MAYER, District Judge. The controversy hère to be determined 
is both novel and interesting, and counsel agrée that there are no cases 
to be found in the books in which the question under considération 
has been presented or discussed. 

The facts are undisputed. Libelants are merchants doing business 
under the name of Ralli Bros, and hâve an office in Manhattan, New 
York City, while respondent is an Austrian corporation, with an office 
at Trieste, Austria, and is the owner of the steamship Aristea, of 2,159 
tons net register. On October 28, 1909, respondent chartered the Ar- 
istea to Ralli Bros., who loaded the steamer at Karachi, India, with a 
gênerai cargo destined for London and Hamburg, part of which they 
owned, and the remainder of which was shipped for the accpunt of 
others. The charter party, executed at London, contained a clause of 
exemption from négligence in the following language: 

"Strandings and collisions and ail losses and damages caused thereby are 
also excepted, even when occasioned by négligence, default, or error in judg- 
ment of the pilot, master, mariners, or other servants of the shipown- 
ers. * • *" 

It also provided : 

"Ail questions of average to be settled according to the custom of the York- 
Antwerp rules, 1890, by average adjusters to be inutually agreed by the own- 
ers and charterers." 

Bills of lading issued in a common form likewise contained a nég- 
ligence clause identical with that of the charter party. The Aristea 
proceeded to London, discharged part of her cargo, and had started 
on her voyage to Hamburg early in March, 1910, when, while passing 
down the Thames, she collided with the steamship Groningen, and* 
sustained damages which made it necessary for her to, and she did, 
return to London as a port of refuge. 

For the common benefit of the Aristea and her cargo, sacrifices were 
made and expenses were incurred which, under the stipulations of the 
charter party and bills of lading, became the subject of gênerai av- 
erage. Thereafter a gênerai average statement and adjustment was 
duly prepared by average adjusters at Hamburg, and pursuant. there- 
to Ralli Bros, contributed, in gênerai average, on account of the cargo 

<£=»For other cases see same topic & KEY-NUMDER In ail Key-Numbered Dlgests & Indexes 
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of which they were owners, the sum of 10,766-97 marks, and there 
was contributed in gênerai average by other cargo owners (who hâve 
assigned to Ralli Bros, ail their rights with respect to the recovery hère 
sought) the sum of 12,672.25 marks. The contribution of the ship and 
freight was 3,830.88 marks. The gênerai average adjustment did not 
include any items of damage sustained by the cargo. 

Subsequently a suit and cross-suit were brought in England in the 
Probate, Divorce, and Admiralty Division of the High Court of Justice, 
between the owners of the Aristea and of the Groningen, to recover 
damages by reason of the collision. The English court held both ves- 
sels to blâme, and condemned each to pay half the damages of the oth- 
er. The damages of the Aristea were fixed at £3,962.17.9, plus in- 
terest and costs of £136.14.91. This sum did not include any items of 
damage to the cargo of the Aristea, nor any contribution in gênerai av- 
erage either by the Aristea or her cargo. The damages of the Gronin- 
gen were fixed at £6,877.5.4, and the damages as between the Aristea 
and the Groningen were adjusted by the settlement of the balance be- 
tween the halves of the two amounts above mentioned ; respondent pay- 
ing to the owners of the Groningen the différence between half the 
Aristea's damages and half the Groningen's damages. 

The damages thus allowed to the Aristea and her owners, and col- 
lected from the Groningen and her owners, included items of damage 
sustained by the Aristea which had been included in the gênerai av- 
erage statement and adjustment, and on account of which Ralli Bros, 
and the other owners of cargo of the Aristea contributed gênerai av- 
erage as hereinbefore set forth. In the total amount of the items dealt 
with as damages against the Groningen, there is included an amount 
corresponding to £924.18.1 of gênerai average character. Respondent's 
recovery or allowance of half thereof as damages from the Groningen 
and her owners amounted to £462.9.1, and plus interest and costs of 
£31.18.3, to a total of £494.7.4. 

Upon this state of f acts the parties hâve stipulated that : 

"The only issue and question involved is whether the libelants, by virtue of 
the gênerai average contributions of cargo owners on account of loss and 
damage sustained by the Aristea, are entitled to recover an amount propor- 
tionate to that which was of a gênerai average character, and which was in- 
cluded in the damages collected by the Aristea and her owners from the 
Groningen." 

It should be noted at the outset that certain of the relations and 
rights of the parties, prior to the commencement of the action at bar, 
had been settled in accordance with certain principles. 

[1] It is immaterial whether the gênerai average adjustment was 
governed by the law of England (the collision having occurred there), 
or of Germany (the average adjustment having been made there), or 
of the United States (this being the forum of the présent litigation), 
for in each jurisdiction gênerai average is payable by cargo, notwith- 
standing négligence of the ship, if the charter party or bill of lading 
contains a clause (such as hère) exempting from négligence. That 
proposition was clearly held in The Carron Park, 15 Prob. Div. 203, 
207, and later (1900) approved in Milburn v. Jamaica Fruit Importing 
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& Trading Company of London, 9 Aspinall's Mar. Law Cas. (N. S.) 
122. In that case Smith, L. J., said : 

"Lord Watson, in Strang, Steel & Co. v. Scott & Co., 61 L. T. Rep. 597, 6 
Asp. Mar. Law Cas. 419, 14 App. Cas. 601, sums up the position as follows: 
He says: "When a person who would otlierwise hâve been entitled to claim 
contribution has, by his own fault, occasioned the péril which immediately 
gave rise to the claim, it would be manifestly unjust to permit him to recover 
from those whose goods are saved. * * * In any question with them he 1s 
a wrongdoer. * * * He cannot be permitted to claim either récompense 
for services rendered, or indemnity for losses sustained by him, in the en- 
deavor to rescue property which was imperiled by his own tortious act.' The 
allégation of the plaintiffs, the shipowners, is that, if there had been inserted 
in the bills of lading an exception as to négligence of the master, which usu- 
ally is the case, there would then, as between themselves à*nd the cargo own- 
ers, hâve been no négligence or default of the master, for this would hâve 
then been excepted. Mr. Carver, for the défendants, on the other hand, as- 
serts that the introduction of such an exception into the bills of lading would 
hâve made no différence whatever, for he says that gênerai average is nôt 
the créature of contract. In this I agrée, for the foundation of a gênerai 
average claim Is ordinarily, not that of contract, but is founded upon a loss 
which arises in conséquence of extraordinary sacrifices made, or expenses in- 
curred, for the préservation of the ship and cargo in the time of péril, and 
which must be borne proportionately by ail who are interested. See, per 
Lawrence, J., in Birkley v. Presgrave, 1 East, 220, 228. Brett, M. R., in 
Burton v. English, 49 L. T. Rep. 768, 5 Asp. Mar. Law Cas. 187, 12 Q. B, 
Div. 218, 221, says that the right to contribution cornes 'from the old Rhodian 
laws, and has become incorporated into the law of England as the law of 
the océan. It is not a matter of contract, but in conséquence of a common dan- 
ger, where natural -justice requires that ail should contribute to indemnify 
for the loss of property which is sacriflced by one in order that the whole 
adventure may be saved.' But, although gênerai average is not the créature 
of contract, this does not settle the question in the présent case, for what the 
contract of carriage is becomes an important factor when considering, not 
whether a gênerai average claim for contribution has arisen, but in consider- 
ing, assuming that such a claim has arisen, whether it can be taken away by 
the cargo owner showing that, as between him and the shipowner, the latter, 
to use Lord Watson's words, has been a wrongdoer. To create the shipowner 
a wrongdoer as regards the cargo owner, there must be the breach of some 
duty, and if by agreement between the two it has been agreed that it shall 
be no breach of duty for the master to be guilty of négligence — in other words, 
that as between the two the négligence of the master shall be always ex- 
cepted — it cannot be said that it is a breach of duty towards the cargo owner 
for the master to be guilty of that which the cargo owner and shipowner 
hâve agreed shall be no breach of duty at ail. This appeal raises the question 
whether The Carron Park, 63 L. T. Rep. 356, 6 Asp. Mar. Law Cas. 543, 15 
P. Div. 203, decided by Sir James Hannen in the year 1890, is good law. 

* * * This décision of Sir James Hannen has been acted upon in practice 
in this country ever since it was given, and we are asked now to overrule it. 

* * * I believe The Carron Park, ubi supra, is in accord with the law of 
England relating to gênerai average in this country." 

Sieveking, in his German Law of Carriage Goods by Sea (London, 
1907), pp. 174, 175, says: 

"It does not matter whether the péril leading to a gênerai average sacrifice 
or expense is an act of God, or was caused by the négligence or fault of mas- 
ter, crew, or any other person. The sacrifices or disbursements voluntarily 
made in order to avert the common danger remain acts voluntarily done for 
this purpose, and are therefore allowable in gênerai average. But there lies 
an action against the person having committed the fault, and, if this person 
be the master or a member of the crew, the owner is liable, on account thereof , 
to the extent of ship and freight. If, therefore, the owner sues for gênerai 
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average contribution, his claim will be dismissed on the plea that he or his 
employés hâve, through their own fault, caused the danger to arlse. But, If 
the owner has exonerated himself from his liability for faults or errors coni- 
mitted by his servants, thèse errors or faults are as foreign to him as if the 
danger had arisen from an act of God. Such a défense, therefore, will be 
invalidated by setting up the négligence clause, and judgment will be given 
for the plaintiff. The judgment of the Hanseatic High Court of Appeal, 
dated October 15, 1904, reversed the décision of the court below; their dé- 
cision being afterwards confirmed in the Court of the Empire on April 12, 
1905. 1905, H. 12 and 86, 8 702." 

And, finally, in the United States, the same conclusion was announc- 
ed in The Jason, 225 U. S. 32, 32 Sup. Ct. 560, 56 L. Ed. 969. 

[2] The collision, however, having taken place in English waters, 
the rights of ail concerned in respect of damages arising from the colli- 
sion dépend upon the English Law. The rules applicable both to ves- 
sel and cargo are stated by Carver in his Carriage by Sea (5th Ed.) at 
page 922 et seq., as f ollows : 

"704. Where both vessels hâve been in fault In bringing about the collision, 
the rule is that the liability of the stranger ship, or those responsible for lier 
management, is for one-half only of the damage occasioned to the goods. 
* * * And it is now clear that the fact that the collision was in part due 
to négligence of those in charge of the carrying ship does not stand in the way 
of a claim by the cargo owners against the other ship in fault. And at eom- 
inon law the right of the cargo owner would be to a full compensation. But 
by the rules of law administered in the Court of Admiralty, where both ves- 
sels are to blâme, even though not in equal degrees, the whole loss suslained 
by their owners is apportioned equally between the two. .Each party becomes 
liable to pay to the other one-half of the damage which he has sustained. 
And this rule has been extended to the claim of an owner of cargo in one of 
the vessels. He is allowed to claim for half his loss, and no more, against 
the other vessel. It is true, as I think, that the owner of the cargo is to be 
considered a perfectly innocent person, and that, as a plaintiff, he does not 
stand in the same position as the owner of one of two delinquent ships ; and 
if that were the sole ground upon which the owner of the ship would only 
recover one-half, it might well be that the owner of the cargo would recover 
the- whole ; but this is not exactly the view taken by the admiralty law. It 
endeavors, whether wisely or not I do not say, to administer more équitable 
justice, and, where both parties are delinquent, to give a moiety of the loss, 
or to divide the whole loss, it being impossible to ascertain the proportionate 
culpability. I apprehend that, carrying out this principle according to its 
practice, the Court of Admiralty would say: 'You, the innocent owner of a 
cargo, proceeding against one only of two delinquent ships, shall recover 
only a moiety of the damage, because we can afflx to the vessel proceeded 
against only a moiety of the blâme, and you shall be left, with respect to the 
other half of your loss, to your remedy against the other vessel, which we 
hold to be equally delinquent' It may be true that this principle is not al- 
together reconcilable with the rules and practice of common law, and much 
might be said as to the equity of its opération and effect; but still I think 
that this resolution of the question is not conformable to the case of Hay 
v. Le Neve, and other cases ; and therefore my decree must be that the plain- 
tiffs do recover a moiety of the damage only. The Milan, 31 L. J. Adm. at 
page 112. By section 25, subsec. 9, of the Judicature Act, 1873, it is providod 
that, 'in any cause or proceeding for damages arising out of a collision be- 
tween two ships, if both ships shall be found to hâve been in fault, the rules 
hitherto in force in the Court of Admiralty, so far as they hâve been at va- 
riance with the rules in force in the courts of common law, shall prevail.' " 

Thus, under the English law applicable to a "both to blâme" case, 
cargo, though innocent of fault, may recover only one-half of its dam- 
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âges f rom each of the two colliding vessels, although in the United States 
the entire damage may be recovered from either vessel. The Beacons- 
field, 158 U. S. 303, 15 Sup. Ct. 860, 39 L. Ed. 993; The Atlas, 93 U. 
S. 302, 23 E. Ed. 863. 

Under our làw gênerai average contributions are regarded as part of 
the damage. The Energia (D. C.) 61 Fed. 222, affirmed 66 Fed. 604, 
13 C. C. A. 653; Erie & Western Transportation Co. v. City of Chi- 
cago, 178 Féd. 42, 51, 101 C. C. A. 170. But under English law such 
contributions are not regarded as part of the damage to be recovered 
from the wrongdoer. This was held by Jeune, J., in The Marpessa, 
[1891] Prob. Div. 403, and I see nothing in The Minnetonka, [1905] 
Prob. Div. 206, to the contrary. 

Bearing thèse rules in mind, the situation is that, on account of 
damage loss and expense sustained by the Aristea because of a colli- 
sion, the owners of cargo shipped on her were obliged to contribute to 
her loss. The cargo owners could collect one-half of the physical dam- 
age to their cargo from the Groningen, but they could not collect any- 
thing from the Aristea because of the "négligence" clause. The Gro- 
ningen and the Aristea having paid each to the other one-half of the 
other's damage (by settlement of account), and the Aristea having thus 
received back from the Groningen part of the loss for which the cargo 
owners had contributed to some extent, the cargo owners now ask that 
the Aristea return to them their just proportion. 

Primarily, it is well to dispose of two contentions urged against 
recovery: (a) Because in the settlement of collision damage the bal- 
ance was against the Aristea, and theref ore she was required to pay the 
Groningen an amount over and above that which the Groningen was 
called upon to pay her ; and (b) because the account between the ves- 
sels was settled and closed and cannot now be reopened. 

As to (a), it is clear, on principle, that it is of no conséquence how 
the account is settled, or in whose favor the balance stands. If A. 
owes B. $100, and B. owes A. $25, and, in settlement, A. pays B. $75, it 
seems elementary that, although A. must pay B., he nevertheless re- 
ceived the équivalent of $25. 

[3] (b) There is no question akin to an account stated. The cor- 
rectness of the gênerai average adjustment, or its constituent items, 
is not questioned nor attacked. The fact that the gênerai average 
contribution is paid does not make any différence. A court of admiralty 
acts as a court of equity (O'Brien v. Miller, 168 U. S. 287, 297, 18 Sup. 
Ct. 140, 42 L. Ed. 469), and in equity the transaction is not finally closed 
until complète justice is done. 

[4] What, then, it may be asked, is the principle upon which thè 
relevant items of payment may be picked out of the gênerai average 
contribution, and thèse sums paid back to libelants ? 

The suggestion is offered that an analogous principle may be found 
in the obligation of indemnity arising in cases of marine insurancej 
where subrogation gives the indemnifying insurer the right to ail damr 
âges recovered from the wrongdoer ; the theory being that subrogation 
is an équitable arrangement incident to ail contracts of indemnity and 
to ail payments on account thereof. Castellane v. Preston, 11 Q. B. D. 
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380, 388; Phœnix Ins. Co. v. Erie & Western Transpt. Co., 117 U. S. 
312, 321, 6 Sup. Ct. 750, 29 L. Ed. 873. 

But, while it is désirable to find anchorage in a definite principle, 
courts of admiralty, historically and traditionally, hâve been able to 
meet new questions with two broad purposes : One, to do that which 
natural justice dictâtes; and the other, to develop along lines whereby, 
aS Mr. Coe observes in his admirable handbook (Law and Practice of 
General Average in the United States, Privately Printed, New York, 
1912) : 

"In the interest of commerce * * * the master should be encouraged to 
make, at the right time, the sacrifice best for ail the interests concernée!, and 
should not be trammeled by considérations of benefit to a particular interest." 

(1) To define "natural justice" is to beg the question, for it is the 
attempt of honorable men to do that which is fair, and what is fair is 
a question of standards and conduct, about which men may difïer. In 
the text-books and the cases there is much discussion as to whether the 
right to contribution is founded on natural justice or is to be regarded 
as in the nature of an implied contract ; but the most helpf ul approach 
to a question of that character is illustrated by Brett, M. R., in Burton 
v. English, 49 h. T. Rep. 768, 5 Asp. Mar. Law Cas. 187, 12 Q. B. Div. 
218, 221 (quoted in Milburn v. Jamaica, supra), and by Bowen, L,. ]■, in 
the same case, and by Mr. Justice Gray in Ralli v. Troop, 157 U. S. 
386, 394-397, 15 Sup. Ct. 657, 39 L. Ed. 742, as follows : 

Bowen, L. J., in Burton v. English : 

"In the investigation of légal principles, the question whether they arise by 
way of implied contract or not often ends by being a mère question of words. 
General average contribution is a principle which cornes down to us from 
an anterior period in our history, and from the law of commerce and the 
sea. When, however, it is once established as part of the law, and as a por- 
tion of the risks which those who embark their property upon ships are willing 
to take, you may, if you like, imagine that those who place their property on 
board a ship on one side, and the shipowner who puts his ship by the quay 
to receive the cargo on the other side, bind themselves by an implied con- 
tract which embodies this principle, just as it may be said that those 
who contract with référence to a custom impliedly make it a part of the 
contract. But that way, though legally it may be a sound way, nevertheless 
is a technical way of looking at it. This claim for average contribution, 
at ail events, is part of the law of the sea, and it certainly arises in con- 
séquence of an act done by the captain as agent, not for the shipowner 
alone, but also of the cargo owner, by which act he jettisons part of the 
cargo on the implied basis that contribution will be made by the ship and by 
the other owners of cargo." 

Mr. Justice Gray, in Ralli v. Troop : 

"There has been much discussion in the books as to whether the right to a 
gênerai average contribution rests upon natural justice, or upon an implied 
contract, or upon a rule of the maritime law, known to and binding upon 
ail owners of ships and cargoes. But the différence has been rather as to 
forma of expression than as to substantial principles or légal results. Mr. 
Justice Cliffiord, speaking for this court, stated, in several cases, as the basis 
of gênerai average, that natural justice requires that where two or more 
parties are engaged in a common sea risk, and one of them, in a moment ot 
imminent péril, makes a sacrifice to avoid the impending danger, or incurs 
extraordinary expenses to promote the gênerai safety of the associated in- 
terests, the loss or expenses so incurred shall be assessed upon ail in propor- 
tion to the share of each in the adventure." 
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So, likewise, it may be pointed out in the case at bar that, by whatever 
name the principle may be called, f air dealing requires that the Aristea 
shall return to the cargo owners that which was contributed and for 
which the Aristea has been reimbursed. If, for instance, the Aristea 
had first collected half her damages from the Groningen, and then 
sought to collect the entire amount of the same items by way of gênerai 
average contribution from the cargo owners, she certainly would not 
hâve found any support in the courts upon any theory in the maritime 
law or in equity. 

(2) The morale of the sea demands that the master shall think only 
of the right thing to do. Johnson v. Chapman, 19 C. B. (N. S.) 563 ; 
The Star of Hope, 9 Wall. 203, 19 L. Ed. 638. There may often be 
cases where the judgment as to fault of collision may be pronounced 
long after the gênerai average is adjusted, and if masters know that 
the ship may benefit at the expense of the cargo, it is but human that, 
from loyalty to their owners and in the excitement of a perilous mo- 
ment some may act for the benefit of the ship to the détriment of the 
cargo. "The moral tendency of the well-known commercial usage is 
to induce the master to exercise an independent judgment in the emer- 
gency for the benefit of ail concerned." The Star of Hope, 9 Wall. 
203, 19 L. Ed. 638. And the resuit thus hoped for is as important as 
the just settlement of controversies arising out of a disaster. 

The conclusions hère arrived at hâve support in the practice of aver- 
age adjusters, as testified to by Mr. Brengle, an average adjuster of 
large expérience. While Mr. Brengle's testimony is not binding in 
this case, it is useful as argument, and as such is of some persuasive 
value. And, further, as the case is one of first impression, it is un- 
necessary to speculate how the question might be disposed of in other 
jurisdictions, although I am unable to find anything in English or Ger- 
man law inconsistent with the view hère expressed. Sieveking, supra, 
page 172 et seq. 

As set f orth in Exhibit G, the account stands as f ollows : 

Items of gênerai average allowed £462. 9. 1 

Add proportion of interest 31.18. 3 

£494. 7. 4 
Divided thus: 
General average on cargo insured per 

Ralli Bros Mks. 10,766.97 receives. .£195. 3.10 

General average on cargo insured by 
buyers , .Mks. 12,672.25 receives. . 229.14. 7 

Mks. 23,439.22 receives. .£424.18. 5 
General average applying to ship and 
freight Mks. 3,830.88 receives. . 69.8.11 

Mks. 27,270.10 receives. .£494. 7. 4 

The ship will, of course, retain £69.8.11, but libelants are entitled to 
recover the sum of £424.18.5 (with interest), being the apportionment 
for contribution of cargo in gênerai average. 

A decree in accordance herewith may be proposed on two days' no- 
tice. 
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WALLING et al. y. PORTER GILDERSLEEVE CO. 
PORTER GILDERSLEEVE CO. v. WALLING et aL 
(District Court, S. E. D. Pennsylvania. May 4, 1915.) 

Nos. 83, 85. 

Shipping <®=»54 — Charteb— Sinking of Barge— Lïability of Hiber. 

The sinking of the bow section of a hinge barge, whlle lying at a pier, 
held, under the évidence, to hâve been due to unseaworthiness, for which 
the owner could not recover from the hirer; but the subséquent sinking 
of the stern section, which was tied up at a bulkhead, during the falling 
tide, held due to the négligence of the hirer, who had full charge, in not 
mooring her properly and with. sufflcient Une. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 219-221 ; Dec. 
Dig. ©=>54.] 

In Admiralty. Suit by Elmer E. Walling and Helen M. Oliver, 
owners of the barge R. S. Oliver, against the Porter Gildersleeve 
Company, with cross-libel. Decree for libelants for part damages. 

George P. Rich, of Philadelphia, Pa., for owners. 
Howard M. Long, of Philadelphia, Pa., for hirers. 

DICKINSON, District Judge. The différences between the par- 
ties to this litigation are the outcome of relations which began with 
the request of the Porter Gildersleeve Company to Walling et al. for 
the hire of a barge. The Gildersleeve Company were hauling oyster 
shells. The barge had previously been used for the lightering of coal 
in the harbor. Owing to labor troubles existing at the time, the 
owners of the barge were unable to supply a master for the boat. 
The Gildersleeve Company thereupon suggested that they had a man 
of expérience whom they could put in charge of the boat. The man 
thus put aboard was to be paid by the owners, through an arrange- 
ment by which the hirers were to pay him $55 per month and deduct 
this from the hire of the boat. The bargain was made orally over 
the téléphone. It was confirmed, however, by letters from the own- 
ers, recapitulating the points of the agreement reached, which were 
that the hiring was for two weeks or longer at $5 per day ; the Gilder- 
sleeve Company was to put a man on board the boat, see that she 
was given proper attention, and returned to the owners in good con- 
dition, with an added stipulation as to the payment of the man in 
charge of the boat. 

The boat involved is the R. S. Oliver. She is a hinge boat; the two 
sections being known as the bow and stern, or forward and aft, sec- 
tions. The agreement referred to was made October 9, 1913. The 
confirming letters followed on the same date and on the following 
day. On October 24th the owners wrote, requesting the return of 
the boat on October 27th following. The letter does not appear to 
hâve reached the Gildersleeve Company, but they received a similar 
request by téléphone. They were not then ready to return the boat, 
and with the owners' acquiescence kept her, without any definite re- 

«gcaFor other cases see same topic & KEY-NUMBER in ail Key-Nurnbered Digests & Indexes 



WALLING V. PORTER GILDERSLEEVE OO. 1003 

turn date being fixed. On October 28, 1913, the bow section sank al' 
the Vine Street wharf. The stern section sank in Rancocas creek on 
November 5th. The owners claim for the conséquent damage to the 
boat. The proctors of the respective parties are in substantial accord 
upon the obligations which rest upon owners and hirers. The prin- 
cipes of law upon which thèse rest are that a warranty of seaworthi- 
ness and fitness for the gênerai purposes of the intended use, when 
known, as was the case hère, is implied on the part of the owner, and 
that the owner incurs the risk of loss of or injury to the boat incident 
to its use, and not due to the négligence of the hirer, when in his 
use or under his management and control, and that the hirer is an- 
swerable for damages to the boat resulting from his négligence. 

The controversy between the parties hère is over the facts from 
which the causes of the mishaps to the two sections of the boat ap- 
pear. The owners attribute the sinking of the boat to the négligence 
of the hirers, and the hirers ascribe the cause to the unseaworthiness 
and unfit condition of the boat. Fitness is a relative term, whose 
meaning is to be found in the spécial conditions to which it is applied. 
Results are not always the best tests of causes. Frequently, how- 
ever, they do fairly give rise to presumptions. Like inferences may 
also spring from gênerai conditions. If, for instance, a boat be 
moored in a safe harbor, free from dangers of the sea and risks of 
navigation, and is found shortly afterwards filled with water, without 
any other cause for her sinking appearing, the natural inference would 
be that she was in a leaking condition. A boat like her in other 
respects, recently in use and therefore presumptively seaworthy, if 
left in a position in which she would strand at low water and be left 
by the tide so badly listed as that she would fill before she was floated 
on the flood tide, and thus found sunk, under such circumstances a 
like natural inference would be that her sinking was due to want of 
care in mooring her in such a place. The mind of any one seeking 
the causes of thèse sinkings could not rest easily under any other 
conclusions than those suggested above, unless there was something 
in the circumstances as disclosed by the historiés of what led up to 
the results to give other adéquate explanations of the disaster. 

Thèse gênerai observations are specially applicable to the con- 
troversy between thèse parties. The bow section of this boat sank at 
the Vine Street wharf. She had been taken there for the purpose oï 
being loaded with oyster shells. The place at which she was being 
loaded is protected on every side, except from the southeast. No 
expectation of danger to the boat from any cause in such a place 
would arise except possibly from a severe southeaster. Even a south- 
east storm which suggested danger would be an unusually severe one. 
There is absolutely nothing in the évidence to account for the sinking 
of the boat, other than her leaky condition. The only other cause 
for her filling suggested is that ferryboats left and arrived at a ferry 
slip on the south side of the place where the boat was made fast, and 
that she was there subjected to the swell from thèse ferryboats, in- 
volving a danger from which reasonable care and, forethought would 
hâve protected her. When it is remembered that this boat was of a 
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size and used for lightering purposes in the harbor, it is clear that 
the fact that she filled cannot be ascribed to any such cause as that 
suggested. The captain of a barge of this size, who refused to take 
his boat up to or to leave her overnight at the Vine Street wharf (pro- 
tected as the place is by piers extending out in the river on the south 
and north side), because of the danger of her being swamped by the 
swell from the ferryboat entering or departing from the adjacent 
slip, would be branding his boat as unseaworthy. There would be 
scarcely a day in which he could use her in the harbor in which he 
would not encounter a bigger swell than any ferryboat would make 
in such a place. 

It is impossible to find any other cause for the bow section of the 
boat filling than that assigned by the évidence on behalf of the hirers, 
to the effect that this section of the boat was leaky and no adéquate 
means were provided aboard of her for keeping her free. The finding, 
therefore, follows that this bow section sank from no cause ascribable 
to any négligence on the part of those at that time in charge of it. 

The stern section was taken to a landing in Rancocas creek. This 
is, of course, a tidal stream. There was sufficient water to float the 
barge at high water. When the tide fell the boat was bound to 
ground, and at dead low water she was lying practically on the bare 
mud. The bed of this creek, as of streams of like character where 
there are bulkheads constructed at the sides of the stream, is eut by 
the action of the water into something approaching a V-shape, with 
the apex in the center of the bed of the stream and with the banks 
very steeply shelving from the bulkhead constructions on the sides. 
There is, of course, a bed of greater or less width in the middle of 
the stream. It is clear, therefore, that a boat, if moored alongside 
of the bulkhead, must hâve sufficient slack in her mooring lines to 
permit the boat to pay off from the wharf as the tide falls, and in this 
way reach a safe resting place when the tide is down and the boat 
grounds. A boat in such a place, if kept close moored to the bulk- 
heads of the wharf, will, when she grounds, ground on the shelving 
bank, with the resuit that she will be on such a list that, if she be an 
open boat, the next flood tide will pour in over her gunwales and fill 
her before it will float her. 

This gênerai description of the to be expected will serve as an ex- 
planation of the filling of this stern section, and as no other explana- 
tion is in sight the conviction rests upon the mind that this was the 
cause of the boat sinking. The évidence supports this finding. This 
barge is an open boat for ail practical purposes. She was decked over 
at what may be termed the bow, and at the stern sheets, and on each 
side of her. The idea of her construction in this respect may be 
best described by analogy to what are called washboards, which are 
at times put upon open boats of small size. This deck, however, 
was nothing like water-tight. The deck seams were open to an 
extent justifying the expression that she was as open on deck as a 
sieve. Except in this respect there is no évidence of such a leaky 
condition of this stern section as to account for the sinking. The open 
'condition of such decks as the boat had did not render her unsea- 
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worthy for the purposes for which she was hired and used. The 
decks were not there for the purpose of protecting the boat from 
seas, but were there to facilitate going about the boat and for loading 
and unloading. Her real protection from having her decks awash 
was in her freeboard. Any sea which would hâve reached her deck 
would be sufficient to hâve swamped her, had her decks been water- 
tight. 

The cause to which the sinking of this stern section is above ascrib- 
ed involves the finding that the swamping of this section was due to 
the négligence of the hirer, and not to the unseaworthy condition of 
this section of the boat. The gênerai conclusions reached, there- 
fore, are that the owners are entitled to recover from the hirers the 
damages resulting from the sinking of the stern section of the boat, 
but not of the bow section. The amount of the money loss to the 
owners ascribable to the damage to this after section of the barge is 
somewhat difficult of ascertainment, because the apportionment of 
the damage to each of the two sections of the boat was not in mind 
when the évidence of the damage was introduced. It can, however, 
be found with substantial accuracy. 

There are two cases before the court — a libel by the owners, of 
the boat and a cross-libel by the hirers. Their légal merits hâve 
been discussed and disposed of as if they constituted one case. The 
hire of the boat has not been paid. The libelants are entitled to re- 
cover for the hire of the boat and for the damage to the stern section. 
The finding that the sinking of the bow section was not due to the 
négligence of the cross-libelants does not necessarily call for a fur- 
ther finding that they can recoup the loss of the cargo by a recovery 
from the owners. The boat had been in their charge for several 
weeks. They knew her condition. They risked the cargo which 
they put aboard of her and the incurring of the expenses to which 
they were subjected with their eyes open to the conséquences. The 
loss which has befallen them they brought upon themselves. Indeed, 
they hâve had a narrow escape from a finding that in view of the con- 
dition of the boat, of which they had knowledge, they showed want 
of due care in loading her as deep and in the manner they did. The 
findings therefore are : 

1. The sinking of the stern section of the boat R. S. Oliver was 
due to the négligence of the Porter Gildersleeve Company, and the 
libel to this extent is sustained. 

2. Damages are awarded libelants in the sum of $247. 

3. Libelants are awarded costs. 

4. The cross-libel is dismissed. 

Decrees embodying thèse findings may be submitted. 
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UNITED STATES ASPHALT REFTNING 00. v. TKINIDAD LAKE PIO- 
TROLEUM CO. Limited (two cases). 

(District Court, S. D. New York. January 23, 1915.) 

Nos. 58-115, 58-121. 

1. Courts ig=>372 — Fédéral Coubts — Authoeitt of State Décisions. 

An agreement in a contract that différences arising thereunder shall be 
submitted to arbitration relates to the remedy, and the question whether 
such an agreement is enforceable is governed by the law of the forum, 
and where that is a fédéral court the law of décision in the state is not 
controlling. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. <g=»372.] 

2. Conteacts <§=>127 — Legality of Provisions— Agreement to Arbitbate 

Disputes Abising Undeb Contract. 

A provision in a charter party made in London that "any dispute aris- 
ing under this charter shall be settled in London by arbitration, * * * 
and this décision shall be binding upon both parties," is an agreement for 
arbitration applying to the entire contract, and, while valid under the 
English Arbitration Act of 18S9, under the rule laid down in the décisions 
of the Suprême Court it is void in a fédéral forum. 

[Ed. Note.— For other cases, see Contracte, Cent. Dig. §§ 608-615; Dec. 
Dig. <S=>127.] 

In Admiralty. Suits by the United States Asphalt Refining Com- 
pany against the Trinidad Lake Petroleum Company, Limited. On 
motions by défendant to stay prosecution of the suits until further or- 
der of the court. Denied. 

Norman B. Beecher, of New York City, for the motions. 
Herbert Barry and James K. Symmers, of New York City, opposed. 

HOUGH, District Judge. One of thèse actions is brought for the 
alleged breach of the charter party of the steamship Russian Prince, 
and the other for a similar breach of a like charter party relating to 
the steamship Roumanian Prince. Libelant is a corporation of South 
Dakota. Respondent was the chartered owner of the steamships above 
named. It is a British corporation, and the vessels are of British reg- 
istry. 

The charter parties by which libelant took the steamers from re- 
spondent were made in London, and g'ranted libelant the right to use 
the vessels in any lawful traffic in most parts of the world. As matter 
of fact the steamers were employed between Trinidad and United 
States ports until the outbreak of war in August, 1914, when it is al- 
leged that the vessels were wrongfully withdrawn from charterer's 
service. Thèse actions in personam were begun with clause of for- 
eign attachment, and appearance enforced by seizure of funds within 
this jurisdiction. Before any steps in the actions other than appear- 
ing and giving security for the seized property had been taken, thèse 
motions were made. 

®=aFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The charter party of each steamer contained the following very 
ordinary clause: 

"19. Any dispute arising under this charter shall be settled in London bj 
arbitration, the owners and charterers each appointing an arbitrator, and 
the two so chosen, if they do not agrée, shall appoint an umpire, the décision 
of whom shall be final. Should either party refuse or neglect to appoint an 
arbitrator within 21 days of being reqliired to do so by the other party, the ar- 
bitrator appointed may make a final décision alone, and this décision shall 
be binding upon both parties. For the purpose of enforcing any award, this 
agreement shall be made a rule of court" 

There can be no doubt that this was a submission to arbitration, and 
for that reason was a contract between the parties to this action ; Dis- 
trict of Columbia v. Bailey, 171 U. S. at page 171, 18 Sup. Ct. 868, 43 
L. Ed. 118; citing Whitcher v. Whitcher, 49 N. H. 176, 6 Am. Rep. 
486. It is equally plain that under the law of the place of the con- 
tract — i. e. England — this arbitration agreement was at the time of 
making the charter parties entirely valid, and any endeavof to do ex- 
actly what libelant has done by bringing thèse suits would hâve been 
restrained by the English courts, acting under authority of the Englieh 
Arbitration Act of 1889 (chapter 49, 52-53 Victoria). See, also, Man- 
chester Ship Canal Co. v. Pierson & Son [1900] 2 Q. B. 606; Austrian 
Lloyd Co. v. Gresham, etc., Society [1903] 1 K. B. 249. 

The contentions of the parties litigant may therefore be summed up 
as follows: Respondent urges that the contract for arbitration con- 
tained in the charter parties was valid and enforceable when and where 
it was made, and must consequently be enforced everywhere, unless 
some positive rule of the law of the forum prevents such récognition 
and enforcement. Libelant asserts that, whether the contract was or 
was not good at the time and place of making, it has always been in- 
valid under the law of the United States and most of the states thereof , 
with the admitted and asserted resuit that an American may make a 
solemn contract of this nature in England and repudiate it at will in 
America with the approbation of the courts of his own country. 

There has long been a great variety of available reasons for re- 
fusing to give effect to the agreements of men of mature âge, and 
persumably sound judgment, when the intended effect of the agree- 
ments was to prevent proceedings in any and ail courts and substi- 
tute therefor the décision of arbitrators. The remarkably simple na- 
ture of this libelant's contract breaking has led me to consider at some 
length the nature and history of the reasons adduced to justify the 
sort of conduct, by no means new, but remarkably welî illustrated by 
thèse libels. 

It has never been denied that the hostility of English-speaking courts 
to arbitration contracts probably originated (as Lord Campbell said 
in Scott v. Avery, 4 H. L. Cas. 811)— 

J 'in the contests of the courts of ancient times for extension of Jurisdiction — 
ail of them being opposed to anything that would altogether deprive every one 
«f them of jurisdiction." 

A more unworthy genesis cannot be imagined. Since (at the latest) 
the time of Lord Kenyon, it has been customary to stand rather upon 
the antiquity of the rule than upon its excellence or reason: 
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"It is not necessary now to say how this point ought to hâve been determlned 
If it were res intégra — it having been decided again and again," etc. Per 
Kenyon. J., in Thompson v. Charnock, 8 T. K. 139. 

There is little différence between Lord Kenyon's remark and the 
words of Cardozo, J., uttered within a few months in Meacham v. 
Jamestown, etc., R. R. Co., 211 N. Y. at page 354, 105 N. E. at page 
656: 

"It is true that some judges hâve expressed the belief that parties ought to 
be free to contract about such matters as they please. In this state the law 
has long been settled to the contrary." 

Nevertheless the légal inind must assign some reason in order to 
décide anything with spiritual quiet, and the causes advanced for re- 
fusing to compel men to abide by their arbitration contracts may ap- 
parently be subdivided as follows : 

(a) The contract is in its nature revocable. 

(b) Such contracts are against public policy. 

(c) The covenant to ref er is but collatéral to the main contract, and 
may be disregarded, leaving the contract keeper to his action for dam- 
ages for breach of such collatéral covenant. 

(d) Any contract tending to wholly oust the courts of jurisdiction 
violâtes the spirit of the laws creating the courts, in that it is not com- 
pétent for private persons either to increase or diminish the statutory 
juridical power. 

(e) Arbitration may be a condition précèdent to suit, and as such 
valid, if it does not prevent légal action, or seek to détermine out of 
court the gênerai question of liability. 

The Doctrine of Revocability. 

This seems to rest on Vynior's Case, 8 Coke, 81b, and is now some- 
what old-fashioned, although it appears in Oregon, etc., Bank v. Amer- 
ican, etc., Co. (C. C.) 35 Fed. 23, with due citations of authority ; and 
in Tobey v. County of Bristol, 3 Story, 800, Fed. Cas. No. 14,065, it is 
treated at great length. 

The Public Policy Doctrine. 

No reason for the simple statement that arbitration agreements are 
against public policy has ever been advanced, except that it must be 
against such policy to oust the courts of jurisdiction. This is hardly 
a variant of the reasoning ascribed by Lord Campbell to the "courts 
of ancient times": 

"Such stipulations [for arbitration] are regarded as against the policy of 
the common law, as having a tendency to exclude the jurisdiction of the 
courts." Hurst v. Litchfield, 39 N. Y. 377. 

"Such agreements hâve repeatedly been held to be against public policy 
and void." Prince Co. v. Lehman (D. C.) 39 Fed. 704, 5 L. E. A. 464. 

The above are two examples of the cruder forms of statement; but 
of late years the higher courts hâve been somewhat chary of the phrase 
"public policy," and in Insurance Co. v. Morse, 20 Wall. 457, 22 L. Ed. 
365, Hunt, J., quotes approvingly from Story's Commentaries, thus : 
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"Where the stipulation, though not against the pollcy of the law, yet 1s an 
effort to divest the ordinary jurisdiction of the common trlbunals of justice, 
such as an agreement in case of dispute to refer the same to arbitration, a 
court of equity will not, any more than a court of law, interfère to enforce 
the agreement, but will leave the parties to their own good pleasure in regard 
to such agreements." 

But neither the court nor the commentator pointed out any other 
method by which an arbitration agreement could be against the policy 
of the law, unless it were by seeking to divest the "ordinary jurisdic- 
tion of the common tribunals of justice." 

Having built up the doctrine that any contract which involves an 
"ouster of jurisdiction" is invalid, the Suprême Court of the United 
States has been able of late years to give décision without ever going be- 
hind that statement. Thus in Insurance Co. v. Morse, supra, it is said: 

"Agreements in advance to oust the courts of the jurisdiction conferred by 
law are illégal and void." 

In Doyle v. Continental Insurance Co., 94 U. S. 535, 24 L. Ed. 148, 
the case last cited is distinctly reaffirmed. The lower courts hâve fol- 
lowed, and in Perkins v. United States, etc., Co. (C. C.) 16 Fed. 513, 
Wallace, J., said: 

"It is familiar doctrine that a simple agreement lnserted in a contract, that 
the parties will refer any dispute arising thereunder to arbitration, will not 
oust courts of law of their ordinary jurisdiction." 

Even a partial ouster was held "evidently invalid" when inserted in 
a bill of lading, in The Etona (D. C.) 64 Fed. 880, citing Slocum v. 
Western Assurance Co. (D. C.) 42 Fed. 236, and the Guildhall (D. C.) 
58 Fed. 796. 

The Doctrine That the Covenant to Refer is Collatéral Only. 

This idea is set forth with his customary clearness by Jessel, M. R., 
in Dawson v. Fitzgerald, 1 Ex. D. 257. It was repeated in Perkins v. 
United States, etc., Co., supra, and accepted in Crossley v. Connecticut, 
etc., Co. (C. C.) 27 Fed. 30. The worthlessness of the theory was 
amply demonstrated in Munson v. Straits of Dover (D. C.) 99 Fed. 
787, afnrmed 102 Fed. 926, 43 C. C. A. 57, where Judge Brown, ac- 
cepting without query or comment the doctrine that any agreement 
which completely ousted the courts of jurisdiction was specifkally un- 
enforceable, found himself unable to award more than nominal dam- 
ages for the breach of the collatéral agreement. The opinion for af- 
firmance (102 Fed. 926, 43 C. C. A. 57) is written by Wallace, J., who 
had himself pointed out in Perkins v. United States, etc., Co., supra, 
that the action for breach of the collatéral agreement to refer was a 
remedy against the contract breaker who sued when he had promised 
not to. Comment seems superfluous upon any theory of law (if law 
be justice) that can corne to such conclusions. 

The Theory That Arbitration Agreements Violate the Spirit of the 
Laws Creating the Courts. 

This is the accepted doctrine in New York, as shown in Meacham v. 
Jamestown, etc., Railroad, supra. Yet it is surely a singular view of 
222 F.— 64 
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juridical sanctity which reasons that, because the Législature has made 
a court, theref ore everybody must go to the court. 

The Theory That a Limited Arbitration, Not Ousting the Courts 
of Jurisdiction, May be Valid. 

This is thought to be the doctrine of Delaware, etc., Co. v. Penn- 
sylvania, etc., Co., 50 N. Y. 265, and it is plainly accepted by the Su- 
prême Court of the United States. Hamilton v. Liverpool, etc., In- 
surance Co., 136 U. S. at page 255, 10 Sup. Ct. 945, 34 L. Ed. 419, 
shows the familiar proviso in an insurance policy by which the amount 
of loss or damage to the property insured shall be ascertained by arbi- 
trators or appraisers, and further that, until such an award should be 
obtained, the loss should not be payable and no action should lie against 
the insurer. This makes the appraisal or partial arbitration a condition 
précèdent to suit. Gray, J., said: 

"Such a stipulation, not ousting the jurisdiction of the courts, but leaving 
the gênerai question of liability to be judicially determined, and simply pro- 
viding a reasonable method of estimating and ascertaining the amount of 
the loss, is unquestionably valid, according to the uniform current of author- 
ity in England and in this country." 

In Hamilton v. Home Insurance Co., 137 U. S. at page 385, 11 
Sup. Ct. at page 138, 34 L. Ed. 708, the same learned Justice said (of 
a somewhat similar proviso in an insurance policy) : 

"If the contract * * * provides that no action upon it shall be main- 
tained until after such an award, * • * the award is a condition précèdent 
to the right of action." 

But persons who would thus far avail themselves of compulsory 
arbitration must be careful, for it has been said: 

"While parties may impose, as a condition précèdent to applications to the 
courts, that they shall flrst hâve settled the amount to be recovered by an 
agreed mode, they cannot entirely close the access to the courts of law. * * * 
Such stipulations are répugnant to the rest of the contract and assume to di- 
vest courts of their established jurisdiction. As conditions précèdent to an 
appeal to the courts, they are void." Stephenson v. Insurance Co., 54 Me. 70, 
cited in Insurance Co. v. Morse, supra. 

Finally, in Guaranty, etc., Co. v. Green Cove, etc., R. R. Co., 139 U. 
S. at page 142, 11 Sup. Ct. at page 514, 35 L. Ed. 116, Brown, J., con- 
sidered a proviso in a mortgage to the effect that a sale by the trustée 
should be "exclusive of ail other" methods of sale, and he laid down 
the law thus : 

"This clause, * * * is open to the objection of attempting to provide 
against a remedy in the ordinary course of judicial proeeedings, and oust the 
jurisdiction of the courts, which (as is settled by the uniform current of au- 
thority) cannot be done." 

This décision was filed in 1890. The latest opinion in this circuit 
known to me is Gough v. Hamburg, etc., Co. (D. C.) 158 Fed. 174, 
where Adams, J., lays down the rule without comment that any limita- 
tion upon the jurisdiction of courts contained in a contract is void. 

Whatever form of statement the rule takes, the foregoing citations 
show that it always amounts to the same thing, viz. : The courts will 
scarcely permit any other body of men to even partially perform judi- 
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cial worik, and will never permit the absorption of ail the business grow- 
ing out of disputes over a contract by any body of arbitrators, unless 
compelled to such action by statute. Even such cases as Mittenthal v. 
Mascagni, 183 Mass. 19, 66 N. E. 425, 60 L. R. A. 812, 97 Am. St. Rep. 
404, show no more than a belated acceptance of the right to confine 
litigation by contract to a particular court, for even that opinion does 
not recognize the right of mankind to contract themselves out of ail 
courts. 1 

The English Arbitration Act, supra, is such a statute. It has com- 
pelled the courts of that country to abandon the doctrine that it is 
wrong or wicked to agrée to stay avvay f rom the courts when disputes 
arise. It is highly characteristic of lawyers that, when thus coerced by 
the Législature, the wisdom of previous décisions begins to be doubted. 
In Hamlyn v. Talisker Distillery [1894] App. Cas. 202, Lord Watson 
said: 

"The rule that a référence to arbitrators not named carmot be enforced does 
not appear to me to rest on any essential considérations of public policy. Even 
if an opposite inference were deducible from the authorities by which it was 
established, the rule has been so largly trenched upon by the législation of 
the last 50 years » * * that I should hesitate to affirm that the policy upon 
which it was originally based could now be regarded as of cardinal im- 
portance." 

Neither the Législature of New York nor the Congress has seen fit 
thus to modernize the ideas of the judges of their respective jurisdic- 
tions. 2 

[ 1 ] The question presented by thèse motions is to be regarded as one 
of gênerai law ; i. e., one wherein the courts of the United States are 
not bound to follow or conform to the décisions of the state jurisdic- 
tion in which they may happen to sit. This was intimated by Dallas, 
J., in Mitchell v. Dougherty, 90 Fed. 639, 33 C. C. A, 205, and explicitly 
held in Jefferson Fire Insurance Co. v. Bierce (C. C.) 183 Fed. 588. 

Furthermore the question is one of remedy, and not of right. Such 
was substantially the holding in Mitchell v. Dougherty, supra; and in 
Stephenson v. Insurance Co., supra, it is pointed out that: 

"The law and not the contract prescribes the remedy ; and parties hâve no 
more right to enter into stipulations against a resort to the courts for their 
remedy, in a given case, than théy hâve to provide a remedy prohibited by 
law." 

Finally it has been well said by Cardozo, J., in Meacham v. James- 
town, etc., R. R. Co., supra, that : 

"An agreement that * * * différences arising under a contract shall be 
submitted to arbitration relates to the law of remédies, and the law that gov- 
erns remédies is the law of the forum." 

It follows that the final question for détermination under thèse 
motions is whether the law as laid down by the Suprême Court of the 

i For a comparison of earlier cases in Massachusetts with the English cases, 
see an article on "Arbitration as a Condition Précèdent," 11 Harvard Law 
Rev. 234. 

2 It has not seemed necessary to pursue this subject beyond the courts of 
the United States, New York, and Massachusetts; but, with the possible ex- 
ception of Pennsylvania, the resuit would not, I think, be différent 
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United States permits the enforcement as a remedy of the arbitration 
clause contained in a contract, assuming that such clause (as hère) is 
intended to oust the courts and ail courts of their jurisdiction. 

[2] I think the décisions cited show beyond question that the Su- 
prême Court has laid down the rule that such a complète ouster of 
jurisdiction as is shown by the clause quoted from the charter parties 
is void in a fédéral forum. It was within the power of that tribunal 
to make this rule. Inferior courts may fail to find convincing reasons 
for it; but the rule must be obeyed, and thèse motions be severally 
denied. 



In re ASSOCIATED TRUST. 

(District Court, D. Massachusetts. October 8, 1914.) 

No. 21114. 

Bankkuptcy ®=370 — Who mat be Adjudged Bankrupts— "Unincobpobated 
Company" — Trusts. 

A trust association, created by an instrument of trust providing that 
the property acquired shall be held and managed by a trustée, but the 
capital of which is contributed by certificate holders who hâve power to 
elect a trustée in case of vacancy, each share having one vote, also to 
amend the déclaration of trust, increase the number of shares. and by a 
three-fourths vote terminate the trust, is an "unineorporated company" 
within the meaning of Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 
(Comp. St. 1913, § 9588), and under said section is subject to adjudication 
as a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. «3=70. 

For other définitions, see Words and Phrases, First and Second Séries, 
Association.] 

In Bankruptcy. In the matter of The Associated Trust, alleged 
bankrupt. On motion to dismiss pétition. Motion denied. 

Hewitt & Williams, of Boston, Mass., for petitioning creditors. 
John Noble, Jr., of Boston, Mass., for objecting creditors. 

MORTON, District Judge. This involuntary pétition in bankruptcy 
is against "The Associated Trust, a voluntary association and unin- 
eorporated company maintaining its principal place of business in Bos- 
ton, district aforesaid, operating there, and Charles A. Digney, Judd 
Dewey, and Forris W. Norris, ail of Boston, as trustées of said The 
Associated Trust," and it prays that "The Associated Trust and 
Charles A. Digney, Judd Dewey, and Forris W. Norris, as trustées of 
The Associated Trust," may be adjudicated bankrupt. The questions 
now before the court arise on a plea and certain answers, which raise 
the point whether the respondent is subject to adjudication under the 
Act. The facts are settled by the stipulation of the parties. The péti- 
tion does not allège that the respondent is a partnership, either of the 
trustées or of the shareholders, nor that it is a corporation within the 
broad définition of the Bankruptcy Act. Adjudication is not sought 
on either of those grounds. "Voluntary associations" are not specifical- 
!y referred to in the Bankruptcy Act, which apparently treats them as 

4fc=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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partnerships. The principal questions are (1) whether the respondent 
is an "unincorporated company" ; and, if not, (2) whether the re- 
spondents Digney, Dewey, and Norris are subject to adjudication as 
trustées, and not as individuals. 

As to (1) : The respondent is a Massachusetts real estate trust, a 
form of business organization which is not uncommon in this state and 
is very uncommon elsewhere. 21 Yale Law Journal, 311. Its char- 
acter is to be determined by the law of Massachusetts, where it is 
located. Re Hercules Atkin Co. (D. C.) 133 Fed. 813. The légal char- 
acter of trusts resembling the respondent has several times arisen in 
the Massachusetts courts, generally upon questions of taxation, and the 
court has been called upon to décide whether they were to be taxed as 
partnerships, or as ordinary trusts. In some cases, such organizations 
hâve been held to be partnerships (Williams v. Johnson, 208 Mass. 544, 
552, 95 N. E. 90), and in others to be strictly trusts (Williams v. Milton, 
215 Mass. 1, 102 N. E. 355). The distinction between the two turns 
upon the provisions of the trust agreement or déclaration. In cases 
where, by the déclaration of trust, the shareholders are given substan- 
tial control of the management of the trust property, the trust is held 
to be a partnership ; in cases where shareholders hâve no such control, 
the trust is held, for the purposes of taxation, to be-of the same sort as 
the usual testamentary trust, and not to be a partnership. No middle 
ground is f ound in the Massachusetts décisions. The respondent there- 
fore contends that it is either a strict trust, having no separate entity 
which can be adjudicated, or that it is a partnership, and that in neither 
case can a decree of adjudication be made upon this pétition. 

The words "unincorporated company" are not found in any Massa- 
chusetts statute which has been considered in connection with thèse 
organizations. Their meaning in the Bankruptcy Act is by no means 
certain. The word "unincorporated" is clear; the word "company" in 
this connection is much less definite. It would seem to imply an 
association of individuals, not partners, carrying on business under a 
distinct name, and having common rights inter se, but having no in- 
dividual ownership in the joint property, no individual control over 
the business in which their joint capital is embarked, and no direct 
individual liability for the company's debts. Its use in connection with 
the word "unincorporated" would seem to imply that the organization 
should hâve some of the attributes usually found in corporations. 

The character of the respondent is to be gathered from the trust 
deed. Under it, the trustée declared that he would take and hold in 
trust money paid to him by other persons to the amount of $1,000,000, 
for which he would issue transférable certificates having a face value 
of $100, entitled to interest, and to participate in surplus earnings, and 
also entitled to borrow from the trust 60 per cent, of the face value of 
the certificate, and after nve years to receive from the trust in cash 
the face value of the certificate upon the surrender thereof . The trus- 
tée is given very broad powers as to the management of the property 
in which the trust funds are invested, with the right to détermine what 
part of the income shall be divided and what shall be retained as sur- 
plus. He has no power to bind any of the certificate holders; and 
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they hâve no povver .to interfère directly in the management of the 
property, and no title to it. A "board of directors" is provided for, 
who may be appointed by the trustée and are removable by him ; their 
duties are merely to advise the trustée ; they are negligible as to the 
questions hère raised. Up to this point there would seem to be nothing 
in the organisation differentiating it under the Massachusetts décisions 
from what may be called an ordinary trust ; that is, the beneficiaries, 
cestuis, or certificate holders (whichever they may be called), hâve 
no interest in the trust property and no right of joint action for control 
of it. They are in substance like beneficiaries in a trust under a will. 
There is no organization having a distinct entity apart from the trustée. 

But the déclaration of trust also provides that, if the trustée resigns, 
the certificate holders may, at a meeting called for the purpose, elect a 
new trustée (paragraph 16) ; that vacancies in the trusteeship may be 
filled by élection by a majority vote of the certificate holders at meet- 
ings duly called (paragraph 17) ; that at such meetings a majority of the 
outstanding shares shall constitute a quorum, and that each share shall 
be entitled to one vote which may be cast by proxy (paragraph 29) ; 
that upon notice in the manner provided spécial meetings of the certifi- 
cate holders may be called by the trustée, and shall be called on written 
application of three or more certificate holders having not less than 20 
per cent, of the outstanding shares (paragraphs 28, 31, 32) ; that the 
certificate holders by a three-quarters vote of the outstanding shares 
may détermine the trust (paragraph 33), increase the number of shares, 
and amend the déclaration of trust (paragraph 36). 

It thus appears: (1) that the respondent has a capital contributed 
by the certificate holders. (2) That future managers are to be chosen 
by the certificate holders. (3) That the character, scope, and size of 
the enterprise may be changed by the certificate holders, and that it 
may be terminated by them. (4) That thèse rights and powers are 
given to the certificate holders in the instrument by which the Associat- 
ed Trust is constituted. 

The absolute powers pf termination and amendment give the certifi- 
cate holders, as it seems to me, the ultimate control of the business of 
the trust whenever they choose to take that power into their hands. 
They hâve not yet done so; but the character of the organization is to 
be gauged rather by the powers of the certificate holders, than by the 
extent to which those powers hâve as yet been exercised. The analogy 
between the respondent organization and a corporation is apparent. 
The certificate holders clearly possess many of the most characteristic 
powers of stockholders. If the expression "unincorporated company" 
in the Bankruptcy Act does not describe such an organization as the 
respondent, it is difficult to see what meaning can be given to those 
words. To hold the respondent a partnership within the Bankruptcy 
Act would lead to results never contemplated by anybody, and would 
impose upon the certificate holders obligations which neither they nor 
the creditors of the trust supposed existed. It would be a very unjust 
resuit. To hold that the respondent is not an organization, and is noth- 
ing more than a strict trust, is almost as far from the fact as to hold 
it to be a partnership. Thèse certificate holders voluntarily united into 
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a business organization, in which they invested their money under a 
contract by which they acquired certain individual rights against the 
trustée, and certain other rights to be exercised by joint action of ail 
the certificate holders. "Unincorporated company" seems to me exact- 
ly to describe what the respondent is. 

I therefore am obliged to hold that the plea and the motions to dis- 
miss contained in the answer cannot be sustained, and that the respond- 
ent is subject to adjudication. 

The resuit reached makes it unnecessary to consider the second 
question above stated. 



THE LUOIA. 
(District Court, S. D. Florida. March 25, 1915.) 

Salvage <§=»30 — Floatino Stbanded Steamship— Amotjnt oï Compensation. 

On Sunday morning the Austrian steamship Lucia went aground on a 
sand bar flve miles from Egmont Key, ott the Florida coast. Being un- 
able to release herself that day, on Monday morning the tug Coney was 
authorized by the captain to float her, and after working the most of that 
day and the next, and jettisoning a part of her cargo, she was floated 
late Tuesday afternoon and proceeded to her port under her own steam. 
The ship was in péril because of the danger of storms, but during the 
time of the opérations the weather was calm, and neither the tug nor 
crew were in any spécial danger. The ship was worth $300,000 and the 
tug $30,000, having a crew of 10. Held, that the service was one of 
salvage, but not of a high order, and that the tug was entitled to a sal- 
vage award of $4,000, one-fourth to the crew. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 72-74; Dec. 
Dig. <Ê=30.] 

In Admiralty. Suit for salvage by Charles R. Weibe, master of 
the tug Coney, against the Austrian steamship Lucia. Decree for libel- 
ant. 

Peter O. Knight, of Tampa, Fia., for libelant. 
Geo. P. Raney, of Tampa, Fia., for respondent 

CAIX, District Judge. In this cause Charles R. Weibe, master of 
the steam tug Edgar F. Coney, on behalf of himself, the crew, and 
owners of the steam tug Coney, files his libel claiming salvage from 
the Austrian steamship Lucia. The claimants in their answer deny 
that the service rendered was a salvage service. The cause in due 
course was referred to a commissioner, and the testimony taken, cov- 
ering many typewritten pages. 

From this testimony it would appear that on Sunday morning, 
March 22, 1914, shortly after daylight the Austrian steamship Lucia, 
while steaming very slow, went aground on a sand bar four or five 
miles from Egmont Key, and inside of the deep sea buoy. The ship 
was aground from the bow to about amidships in the sand. The tug 
Coney, while taking in a schooner, sighted the ship aground,, and after 
taking the schooner to a saf e place dropped her and went to the steam- 
ship and oiïered her services, which were refused. Subsequently on 

<8=»For otù6r cases ses same topio & KEY-NUMBER in ail Kéy-Numbered Dlgests & Iadeice» 
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that day the tug towed the schooner to Tampa, some 40 or 45 miles 
away, and returned to Egmont Key Sunday night. Monday morning, 
March 23d, after some time, the ship gave the tug a line over her 
stem and the tug pulled on her for some time, probably an hour, at 
highwater, about 12 o'clock, without accomplishing any results. The 
tug then returned to Tampa and procured fuel and water, and returned 
Monday night or early Tuesday morning to the ship and early in the 
morning, after daylight, one of the owners of the tug went aboard the 
ship. On Monday, before pulling on the ship, the captain of the tug 
had refused to enter into a contract with the captain of the ship for 
"no cure no pay." 

On Tuesday, when the part owner went aboard the ship, a letter was 
written, either by the part owner of the tug or the captain of the ship, 
to the master of the tug, and signed by the master of the ship, author- 
izing the tug to float the ship. This was Tuesday, the 24th, but dated 
the 23d. Whereupon some 200 tons of cargo was jettisoned and some 
350 tons of fresh water pumped f rom the ship's tanks. The tug Coney 
lay alongside the ship for some time with her engines working, with 
the intent to dredge the sand away and to keep the cargo jettisoned 
(phosphate) from setting alongside. She also ran out the ship's an- 
chor to deep water. About 6 o'clock Tuesday afternoon, at high wa- 
ter, the tug took a line from the bow of the ship and commenced 
to pull, the engines of the ship going ahead at full speed, and at the 
same time pulling on the anchor that had been run by the tug. The 
ship began to move, and after some little time was gotten off into 
deep water, where she was anchored for the night, and next day under 
her own steam proceeded to her destination, Port Tampa. 

The point where the ship grounded was exposed, being some four 
or five miles from Egmont Key, in the Gulf of Mexico, and had a 
heavy wind from the northwest or southerly direction arisen, been 
liable to serious danger. 

There is some dispute as to the velocity of the wind while the ship 
was aground, but a careful review of the testimony convinces me 
that at no time did the velocity of the wind exceed 20 or 25 miles an 
hour, and this was on Sunday and decreased during Monday and 
Tuesday. 

There are claims of danger to the tug and crew alleged in the libel 
and attempted to be substantiated in the testimony, and also claims 
of the roughness of the water, etc. ; but the circumstance that the tug 
was able to lie alongside of the ship for three or four hours on Tues- 
day with lines from her bow and stern would seem to settle the ques- 
tion of the weather, for, had the water been very rough, the tug would 
hâve been pounded to pièces against the side of the ship ; and also the 
soundings around the ship were taken out of a small boat, flat-bot- 
tomed. 

The jettisoning of the cargo, etc., was done by the crew of the ship, 
aided by her machinery. The value of the Coney was about $30,000, 
and the value of the Lucia was in the neighborhood of $300,000. 
There were some ten men composing the crew of the tug. It seems 
clear that, at the point where the Lucia was aground, it was sand bot- 
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tom ; but this sand was shifting sand — that is sand easily moved by 
the waves, tides and currents. It is spoken of by some of tlie wit- 
nesses as quicksand, but I think the meaning is clear. 

I find that the service rendered by the tug was salvage, but of the 
lowest grade. Thiere was no risk of property, péril to life or limb, un- 
usual expense, gallantry, courage or heroism. The Hesper Case, 122 
U. <S. 256, 7 Sup. Ct. 1177, 30 L. Ed. 1175. 

The Suprême Court in The Blackwall, 10 Wall. 1, 19 L. Ed. 870, lays 
down the rule for fixing compensation in salvage cases : 

(a) Labor expended by the salvors in rendering the salvage service. 

(b) The promptitude, skill, and energy displayed in rendering the service. 

(c) The value of the property employed by the salvors, and the danger to 
whicb it is exposed in the service. 

(d) The risk incurred by the salvors in saving the imperiled property. 

(e) The value of the property saved. 

(f) The degree of danger from which the property ls saved. 

As before stated, I cannot find from this testimony any great de- 
gree of danger to the property used by the salvors nor to the persons 
employed in the service. The property saved, the Lucia, was in a cer- 
tain amount of danger, for, as has been well said, ships are intended 
to float, and when oneigoes aground there is always danger attend- 
ant. She is out of her élément. The Lucia was in danger, therefore, 
and I think the service rendered by the Coney was more than mère 
towage service. But I fail to find in this case the éléments that would 
authorize a large award for the service rendered. 

Compensation for salvage service is more than mère quantum meruit, 
and is allowed, in a sum that will not only recompense the parties en- 
gaged in the service, for the time and labor expended, but also that! 
others may be induced to risk property, life, and limb and save prop- 
erty and life from the dangers of the sea. While this is true, the 
amount awarded should not be excessive, and thus amount to a fur- 
ther imposition upon property already in distress, nor an inducement 
to persons to make exorbitant and unconscionable demands on th,e 
rescued property, nor in such an amount as to excite the cupidity of 
the rescuers or others when called on to render like services. 

I recognize that on account of the dangerous currents around the 
Florida reefs and the menace of thèse reefs to shipping and naviga- 
tion in those waters, the allowance of salvage to license workers hâve 
been larger, in those waters, than usually allowed, but in the instant 
case the considérations that induced thèse large awards are entirely 
wanting. 

Taking into considération the position of the Lucia, the time and 
labor of the tug and crew, the condition of the weather, I find that 
$4,000 is an adéquate allowance for the tug and crew for the serv- 
ices rendered the Lucia, said amount to be divided, three-fourths to 
the owners of the tug and one-fourth to the crew, to be apportioned 
among them according to the rules of this court. 

The costs of this proceeding will be first paid from the amount 
above allowed. It will be so ordered. 
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UNITED STATES v. RAVERAT. 

{District Court, D. Montana. March 22, 1915.) 

No. 11L 

Aliens <§=»71%, New, vol. 7 Key-No Séries — Nattjralization— Cancellation 
of Certificate. 

The provision of Rev. St. § 2165 that to authorize the admission of an 
alien to citizenship it must be made to appear to the satisfaction of the 
court that during his flve years' résidence in the United States he had 
"behaved as a man of good moral character," imports that to be qualified 
for citizenship he must hâve been in fact, as well as in behavior, of good 
moral character; and where an alien admitted uhder said law was not 
so in fact, but was at the time engaged in an immoral and illégal busi- 
ness, his admission was fraudulently and illegally procured, within the 
meaning of Act June 29, 1906, c. 3592, § 15, 34 Stat. 601 (Comp. St. 1913, 
§ 4374), whatever the évidence may hâve been, and his certiflcate is sub- 
Ject to cancellation thereunder. 

Proceeding by the United States against Ueon Eugène Lucien Rav- 
erat for cancellation of certificate of citizenship. Decree of cancel- 
lation. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., and H. G. Murphy, 
Asst. U. S. Atty., of Helena, Mont., for the United States. 
William Meyer, of Butte, Mont., for respondent. 

BOURQUIN, District Judge. At San Francisco in 1896 défendant 
was admitted to citizenship. In 1912 this proceeding to cancel his 
certificate of citizenship was begun. The allégations are that said 
certificate was illegally and fraudulently procured, in that when ad- 
mitted to citizenship, and for five years next prior thereto, défendant 
was not of good moral character, that he was a "pimp," habitually 
consorting and living with like persons and prostitutes, and that he 
was a person of grossly immoral character. The answer is of déniais 
only. 

The évidence, as it should be to deprive défendant of the benefit of a 
decree of a court of record and of the inestimable boon of American 
citizenship, is of quality and quantity that inspires confidence and pro- 
duces conviction that when défendant was admitted to citizenship, and 
for several years next prior thereto, he conducted a saloon with lodg- 
ing house above in the sporting district of San Francisco; that the 
patrons of the saloon in the main were of the sporting class ; that de- 
fendant sublet "cribs" to prostitutes for the purpose of their calling 
(he nevertheless did it, even if it was directly his partner's act) ; that 
thèse and other cribs in adjacent alleys were connected with said sa- 
loon by annunciator bells, which, rung, secured attendance from em- 
ployés of the saloon to supply liquor to the cribs and to call police in 
case of disorder; that crib inmates roomed in defendant's lodging 
house ; and that to outward appearance defendant's business and con- 
duct were of good order. The laws of California made it a misde- 
meanor to let tenements for purposes of prostitution, and the latter 
calling has always been under the ban of common law. 

@=>For other casas see aame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Aliens are acimitted to citizenship upon their solicitation, and not of 
right, but of favor. They must possess the qualifications and perform 
the conditions for admission prescribed by Congress. Amongst thèse 
at the time of defendant's admission were that it should be made 
to appear to the satisfaction of the court that the alien had resided in 
the United States for five years "and that during that time he has be- 
haved as a man of a good moral character." Section 2165, R. S. This 
imports that, to be qualified for citizenship, the alien must be in fact as 
well as in behavior of good moral character. 

Behavior is taken as sufficient évidence of a good moral character, 
but it is not believed, as indicated in Hopp's Case (D. C.) 179 Fed. 562, 
that Congress intended it should be conclusive évidence, precluding in- 
quiry into the alien's actual moral character. Surely substance, and 
not shadow, was the ultimate qualification and test. (Under the prés- 
ent law [34 Stat. 596] even beliefs, thoughts, internai acts, may dis- 
qualify.) Be that as it may, however, it needs no analysis and no ar- 
gument to demonstrate that when admitted to citizenship, and for years 
prior thereto, défendant neither was nor had behaved as a man of a 
good moral character. His business and conduct violated ethics and 
law, and were of long-continued immorality. He was an accessory 
of outcasts of society in their offenses against morals and law. If, as 
he testifies, he told the court his business and its location, "answered 
ail questions truthfully, and concealed nothing," it is nevertheless clear 
that he must hâve satisfied the court as the statute commands, and as 
we must présume until the contrary appears, that his behavior was that 
of a man of a good moral character. Therein the évidence was false, 
the court was deceived, défendant in conduct and character was not 
qualified for and entitled to citizenship, and so the decree and certificate 
were fraudulently procured. The resuit would be the same if the court 
received no évidence in relation thereto, but in a nonadversary pro- 
ceeding, as it was, perfunctorily decreed admission. See Johannessen's 
Case, 225 U. S. 227, 32 Sup. Ct. 613, 56 L. Ed. 1066; Albertini's Case 
(D. C.) 206 Fed. 135. So, likewise, if the évidence was truthful, and as 
herein, and the court accepted it as démonstrative of behavior like 
unto a man of a good moral character ; for in such proceedings, more 
administrative than judicial, and ex parte, the government is not con- 
cluded by the court's errors. 

This suit is long delayed. Circumstances might exist wherein ref- 
ormation might be a défense, or might serve to invoke lâches, even 
against the sovereign's suit. Had they existed, doubtless this suit 
would not hâve been brought, for it would serve no good purpose, or 
they would hâve been pleaded herein. Reasons may be indicated by 
the indorsement upon defendant's photo, introduced and read in évi- 
dence without objection, viz. : 

'Trop, tenderloin saloon, 128 S. Wyoming SL, Cor. Mercury St., Butte. 
10— 20— 09." 

A decree of cancellation will be entered. 
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TERMINAL SHIPPING CO. v. HAMBERG et al. 
(District Court, D. Maryland. April 29, 1915.) 

1. Admiralty <S=65 — Beeach of Contract— Loss of Profits. 

Whether a libelant is entitled to recover for loss of profits by reason 
of the refusai of respondent to perform a contract dépends on the facts 
as shown by the évidence, and the question should not be determined on 
the pleadings alone. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 515-518; 
Dec. Dig. @=>65.] 

2. Admirait* <®=>13 — Jurisdiction— "Maritime Contract." 

A contract to perform stevedoring services is maritime, and a court of 
admiralty has jurisdiction of a suit in personam to recover damages for 
breach of an executory contract by which libelant was employed to do 
such work. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 164-176; 
Dec. Dig. <©=>13.] 

In Admiralty. Suit by the Terminal Shipping Company against 
Hans Hamberg, manager, and the Rederiaktieb Hermodia, now or 
lately owners, of the Swedish steamship Bertha. On exceptions to 
libel. Overruled. 

George Forbes, of Baltimore, Md., for libelant. 

Harry N. Abercrombie, of Baltimore, Md., for respondents. 

ROSE, District Judge. This is a libel in personam with a clause 
of foreign attachment. It sets up a contract between the respondents 
and the libelant, by which the latter until December 31, 1915, was to 
do ail stevedoring work required by the respondents' vessels at the 
port of Baltimore, except when some charter otherwise provided. It 
allèges that the Bertha arrived at this port, but that its master de- 
clined to permit the libelant to do the stevedoring work, although it 
tendered its services and had rigged up its gears and was ready and 
willing to perform. It is asserted that by such refusai the libelant lost 
$75, that being the amount of profit which it says it would hâve made, 
had it done the work under the contract and been paid the contract 
price. 

To this libel the respondents hâve excepted, and on two grounds: 
First, that the cause of action is not within the jurisdiction of a court 
of admiralty ; and, secondly, that the damages sought to be recovered 
are purely spéculative. 

[1] There are cases in which recovery may be had for loss of 
profits. Pennsylvania Steel Co. v. New York City Ry. Co., 198 Fed. 
745, 117 C. C. A. 503. Under other circumstances they cannot be. 
De Ford v. Maryland Steel Co., 113 Fed. 72, 51 C. C. A. 59. Whether 
in this case they can be will dépend upon the facts as they may be 
shown in évidence. The question should not be determined on the 
face of the pleadings alone. 

The second exception will therefore be overruled. 

[2] The breach of an executory contract does not, ordinarily, at 
ïeast, give the injured party a maritime lien upon the ship, and there- 
fore a libel filed in rem may not be filed to recover therefor. Schooner 

«=»JFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 



MEMORANDUM DECISIONS 1021 

Freeman v. Buckingham, 18 How. 182, 15 L. Ed. 341; Scott v. Ira 
Chaffee (D. C.) 2 Fed. 401. It has also been decided that executory 
contracts to furnish ail provisions that certain ships may require at 
a particular port, or ail coal that they will need at that place, are 
not maritime contracts, and that admiralty has no jurisdiction, even 
in personam, to award damages for their breach. Diefenthal v. Ham- 
burg-Amerikanische Packetfahrt Actien-Gesellschaft (D. C.) 46 Fed. 
397; Steamship Overdale Co., Ltd., v. Turner (D. C.) 206 Fed. 339. 
In the case last cited it was pointed out that a contract to buy coal 
or provisions is not in its nature maritime, and does not become so 
until the coal or the stores are furnished to the ship. 

The libelant in this case says that a contract to do stevedoring work 
on a ship calls for a service which can never be otherwise than mari- 
time. Whatever may hâve been the original différence of opinion 
on the subject, it is now clearly settled that stevedoring services are 
maritime. Atlantic Transport Co. of West Virginia v. Imbrovek, 234 
U. S. 52, 34 Sup. Ct. 733, 58 L. Ed. 1208, 51 L. R. A. (N. S.) 1157. 
Respondent replies that the contract is executory, and that for a 
breach of such a contract there is no remedy in the admiralty. 

The reasoning, if not the express language, of Justice Story on 
circuit in Andrews v. Essex Fire & Marine Ins. Co., 1 Fed. Cas. 889, 
goes far to justify this contention. In a number of cases in which a 
right of action in rem has been denied, doubt has been expressed as 
to whether there was any jurisdiction even in personam. The Seven 
Sons (D. C.) 69 Fed. 271. On the other hand, the jurisdiction in 
personam has been expressly sustained in a case on ail fours with' 
this. The Allerton (D. C.) 93 Fed. 219. The Circuit Court of Ap- 
peals for the Seventh Circuit has upheld such jurisdiction where the 
breach complàined of was that of an executory contract for towing." 
Boutin v. Rudd, 82 Fed. 685, 27 C. C. A. 526. 

The question seems to hâve been foreclosed in this circuit by the 
décision of the Circuit Court of Appeals in Baltimore Steam Packet 
Co. v. Patterson, 106 Fed. 736, 45 C. C. A. 575, 66 L. R. A. 193. It 
was there distinctly held that for the failure of a shipper to furnish 
cargo which he had bargained to ship recovery may be had in the 
admiralty upon a libel in personam. 

It f ollows that the first exception must also be overruled. 
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AMERICAN BONDING CO. OF BALTIMORE et al. v. SIMPLBX ELEC- 
TRICAL CO. et al. (Circuit Court of Appeals, Nintli Circuit. April 15, 1915.) 
No. 2566. Error to the District Court of the United States for the Second 
Division of the Northern District of California. Lilienthal, McKinstry & 
Raymond, Denson, Cooley & Denson, A. C. Sfeaife, W. H. Chapman, and A. 
J. Treat, ail of San Francisco, Cal., for plaintiffs in error. Willard P. 
Smith and B. B. Blake, both of San Francisco, Cal., for défendant in error 
Simples Electric Co. Walter D. Mansfield and Milton Nevvmark, both of 
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San Francisco, Cal., for défendant in error Orane Co. Henry G. W. Dinkel- 
spiel and J. M. Thomas, both o£ San Francisco, Cal., for défendant in error 
H. W. Johns-Manville Co. 

PER CURIAM. Pursuant to stipulation flled Aprll 15, 1915, cause 
entered dismissed by tlie clerk under the provisions of rule 20, without 
costs to any of the parties. 



ORITBS v. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 3, 1915.) No. 4257. In Error to the District Court of the United States 
for the Eastern District of Oklahoma. A. F. Moss, of Tulsa, Okl. (H. B. 
Martin, of Tulsa, Okl., on the brief), for plaintiff in error. Carter Smith, 
Asst. U. S. Atty., of Muskogee, Okl. (I). H. Linebaugh, U. S. Atty., of Mus- 
kogee, Okl., on the brief), for the United States. Before HOOK and CAR- 
LAND, Circuit Judges, and AMIDON, District Judge 

HOOK, Circuit Judge. Crites was convicted of the offense of introducing 
and carrylng intoxicating liquor froni without the state of Oklahoma into 
that part of the state which was formerlv Indian Territory, contrary to 
Act March 1, 1895, c. 145, § 8, 28 Stat. 697. We do not think the évidence 
sufflcient to justify the conviction. The sentence is reversed, and tiae 
cause is remanded for a new trial. 



FREE SEWING MACH. CO. et al. v. MAUND. (Circuit Court of Ap- 
peals, Fifth Circuit. April 5, 1915.) No. 2702. Appeal from the District 
Court of the United States for the Northern District of Florida; Wm. B. 
Sheppard, Judge. W. A. Blount, F. B. Carter, and A. O. Blount, Jr., ail of 
Pensaeola, Fia., J. Bowers Campbell, of Marianna, Fia., Fred T. Myers, of 
Tallahassee, Fia., and C. L. Wilson, of Marianna, Fia., for appellants. Wm. 
C. Hodges and W. J. Oven, both of Tallahassee, Fia., for appellee. Before 
PARDEB and WALKER, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. The decree of the trial court, dismissing the pétition 
of creditors, was rendered July 23, 1914, and the F. A. Ames Company 
flled its pétition to intervene on August 4, 1914. It follows that, when the 
cause was disposed of, the F. A. Ames Company was not a party to the 
proceeding, and therefore had no standing in court. Besides, it has no 
standing hère, since it is not a party to the appeal, nor does it complain, by 
assigning error, of the ruling of the court. In dismissing the pétition of the 
creditors, the trial court was right, and the decree is aflirmed. Affirmed. 



HIDEKUNI IWATA v. UNITED STATES. (Circuit Court of Appeals, 
Ninth Circuit. June 7, 1915.) No. 2612. Appeal from the District Court of 
the United States for the Northern Division of the Southern District of 
California. Lewis H. Smith, of Fresno, Cal., for appellant. Albert Schoon- 
over, U. S. Atty., and Clyde R. Moody, Asst. U. S. Atty., both of Los Angeles, 
Cal., for the United States. 

PER, CURIAM. On motion of counsel for appellant, and pursuant to 
stipulation of counsel for respective parties iiled therefor, appeal dismissed, 
at the cost of the appellant. 



HOPKINS v. GILBERT et al. (Circuit Court of Appeals, Fourth Cir- 
cuit. February 18, 1915.) No. 1332. Appeal from the District Court of the 
United States for the District of North Carolina, at Asheville. F. A. Sondley 
and Théodore F. Davidson, both of Asheville, N. C, and C. B. Ellis, of 
Washington, D. C, for petitioner. Marshall W. Bell, of Murphy, N. C., and 
James H. Merrimon, of Asheville, N. C, for respondents. 

PER CURIAM. On motion to amend and correct judgment entered bj 
this court in case No. 1134 and to recall mandate. Motion granted. See, also, 
204 Fed. 196. 
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L. E. WATERMAN CO. v. STANDARD DRUG CO. et al. (Circuit Court 
of Appeals, Sixth Circuit. May 14, 1915.) No. 2615. Appeal from the 
District Court of the United States for the Eastern Division of the Northern 
District of Ohio. Suit in equity by the L. E. Waterman Company against 
the Standard Drug Company for the infringement of trade-mark. Decree for 
complainant, granting a permanent injunction. Subsequently a rule entered 
against défendant and Sol Teller as its argent to show cause why attachment 
should not issue against them for contempt for violation of the injunction 
was discharged, but on appeal the order was reversed. 202 Fed. 167. On a 
second hearing a similar order was entered, from wliich complainant ap- 
peals. Affirmed. Walter B. Raymond, of New York City, for appellant. 
T. H. Bushnell and J. A. Chamberlain, both of Cleveland, Ohio, for appellees. 

PER CURIAM. This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the Northern District 
of Ohio, Eastern Division, and was argued by counsel; and the appellant 
having, in our view of the présent record, failed to show tliat appellee Teller 
was an offlcer, agent, servant, or employé of the Standard Drug Company, 
or was otherwise so identified with the company as to justify the conclusion 
that he was under its control, at any of the times in question herein, the 
decree below will hâve to be affirmed, as it hereby is, with costs. 



SHLLERS v. UNITED STATES. (Circuit Court of Appeals, Edghtb. 
Circuit May 3, 1915.) No. 4240. In Error to the District Court of tha 
United States for the Eastern District of Oklahoma. Eck E. Brook, of 
Muskogee, Okl. (W. N. Brook, of Muskogee, Okl., on the brief), for plaintiff 
in error. Carter Smith, Asst. U. S. Atty., of Muskogee, Okl. (D. H. Line- 
baugh, U. S. Atty., of Muskogee, Okl., on the brief), for the United States. 
Before HOOK and CARLAND, Circuit Judges, and AMIDON, District Judge. 

HOOK, Circuit Judge. Sellers was indicted, convicted, and sentenced 
for introducing and carrying intoxicating liquor from outside the state 
of Oklahoma into that part of the state that was formerly Indian Territory, 
contrary to Act March 1, 1895, c. 145, § 8, 28 Stat. 697. The gist of the 
offense is the carrying of the liquor in interstate commerce into the pro- 
hibited district. It is not coterminous with the offense under the state law. 
The mère possession and sale of intoxicating liquor there will not, without 
more, warrant a conviction under the statute. Chambliss v. United States, 
218 Fed. 154, 157, 182 C. C. A. 112, Aside from that there was practically 
no évidence against the accused. The sentence Is reversed, and the cause 
remanded for a new trial. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. KUPPER et al. (Circuit 
Court of Appeals, Third Circuit. May 29, 1915.) No. 1898. Appeal from 
the District Court of the United States for the Western District of Pennsyl- 
vania; Charles P. Orr, Judge. W. G. Carr, of Pittsburgh, Pa., for appel- 
lant. Henry Orth, Jr., of Washington, D. C, for appellees. Before BL'F- 
FINGTON, McPHERSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. Agreeing with Judge Orr that the first claim of the 
Bormann patent is valid and has been infringed by the appellant, we see 
no need to add anything to his opinion reported in 212 Fed. at page 184. 
The decree is affirmed. 



End oï Cases in Vol. 222. 



